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JOSEPH SHIPPEN VS. THOMAS M. BOWEN. 
] Pleas in the eireuit court of the United States for the district 
of Colorado, sitting at Denver. 


Be it remembered that heretofore and on, to wit, the 2nd day of 
August, A. D. 1881, came Joseph Shippen, in his own proper person, 
and filed in said court his complaint and sued out of said court a 
writ of summons against Thomas M. Bowen. 

And the said complaint Is In words and heures as follows, to wit: 


Complaint. 


UNrrep SrTares oF AMERICA, | _ . 
State of (‘olorado. j aig 


lo. 


In the Circuit Court of the United States forthe Distriet of Colora 
October Term. 1SS1. 


JOSEPH Suipren, Plaintiff, vs. Thomas M. Bowen, Defendant. 
Plaintiffs complaint. 

Joseph Shipp Nl, plaintiff, cl citizen of the State of Missourt, COMl- 
plains ot Thomas MM. bowen. defendant. cl citizen ot the State of 
Colorado, and states that whereas heretofore, to wit.on the fitth day 
of February, 1876, defendant, assuming to act and acting as him- 
self, the principal, without disclosing any cxisting agency for one 
Charles W. Tankersley, sold and agreed forthwith to deliver to 
plaintiff, in consideration of value received, to wit, the sum 
of ereht thousand dollars, then paid to defendant by plaintiff, 
ninetv-one bonds, with nine hundred and nine interest cou- 


~ 


) 


} 


pons annexed, made, executed, and issued by the county of Clark, 
a municipal corporation created and existing under the laws of the 
State of Arkansas,and dated May 9th, 1874. by each of which bonds 
the said county should be bound to pay to bearer the sum of five 
hundred dollars five vears from the date thereof, together with in- 
terestat the rate of eight per cent. per annum, payable semi-annually 
on the first days of January and July on the presentation and sur- 
render of the annexed coupons for Interest as they severally became 
due and payable, the first coupons, however, being pavable on the 
first dav of July of the next succeeding vear after the dates of the 
bonds, the same being issued for value received in the outstanding 
Indebtedness of said county, so funded under and according to the 
provisions of an act of the General Assembly of the State of Arkan- 
sas entitled An act to authorize certain counties to fund their out- 
standing indebtedness, approved April 29th, 1873, and to be alike 
in all material respects, except the designating numbers, said bonds 
to have all said interest coupons annexed, except the first coupon 
from one of said bonds. 

And plaintiff states that defendant wholiy failed to comply with 
his said sale and agreement by making such delivery, but instead 
thereof defendant fraudulently pretended to comply therewith by 
their delivery to plaintiff ninety-one printed, written and printed, 
sheets of paper having the semblance of and purporting on their 
face to be such bonds and purporting to have such Interest coupons 
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ad by sald county, numbered, respectively, to wit, from 


] *)+) {-) nd ; 1 { j r oS ae 1()*) WF gr ve ae eye 
By. (and from J44 to 189, and from 192 to 197. and from 209 
4 ope), | ait eT } ; } - (7 ‘ i : - - of ‘hie 
‘ A! i sala Numbers being Inciusive, a Copy of one OF Whici 
| = | 7. oe er by mad 
pret (@ DOnNdS Is hereto annexed as Kexhibit A’ and hereby made 
“a + 
+ , . =r a + ‘ . + bees f | | y ‘ ] 
part ¢ MM piainht, Whien papers defendant then faisely ana 
, . A ° “ ae 
ak ’ ; - -~ 2 . . } sate > } ] } _ a9 aa j , 
f} resented and warranted to be the genuine and valid 
} . r + | - , + ’ ] ryt) t 
DO] nad mterest COUPONS OF the Salad COUNTV., ana pualouiey, 
4 ‘ 
‘ ° } es } 
‘ reivihli2 On such representation ana Warrahty, re ceived pene 
} * ? } : ‘ } Fr 
*( | (} the Same trom defendant. SUPpPOsinNe ana ly Mmevineg 
| oe | 
; ; ? ] _~ y 1) } } ' t >* , 2 ; 
L( SUCH GYeNnUINe ANd Vall POnNdS ana INveres COUPONns. 
1 } Ff ITO »?) 114, I at} > r,% } aiaf tye cto} } | c*4 1? 7 T\ 
1 1 ‘ =) ites, O}) LhgOrwna pCi cLiitd te 8 Lee weren ct itd PLidd 
} ‘ ye ; | i ] , } t | } fn ? ) - y** 
} f I \ Iroth) Gelehndallt rovers qu )] CPCuUalce COPSIUIeCra 
| } J T } 1743) t 1,4 | lic t 7 d } Cs lel , 1"; 
t i ‘ { pISLICLLIC (i SaAldi O Zora J) * Bene amacraa ct if | 
a ’ j } } . ’ 
} ~ i? }?)} eres] (*4 Wpohns =) (iC 1] (j were 11°] (il1] TAL ay 
, : ; | | : 
= itd \ wted., an | { tte] (] ) Le Tide ssi ri QO] \rkat 
7 ? , 
< . nt TO Tine } (9S TE DIS rig Mites DV 7 rsOlis pl LCnaG ny 
| i — 
} 11} QO] [| { ‘ | i QO] _ oer, ={ peat. le | i ‘ Piaghj 
‘ ‘ nN Of SA ici he 11 \ \\ } ! ~ i 1} Ise pra (i ] t 
} So ? ’ ' } j 
=} Salad OVCeCS Mh Tact l 1} i\ Mad Said pretended 
: 4 ] 
L) dis lid] ~ OUpPOHsS were Oy them ] LUdulientiyv al C’ClLeat lead ( 
i 
1‘. 1 } " 4 1 » | ] 
. i Vi. } i S44 Driol TO Thell resi i OLS Tre rd SUCH O11] —.allid 
; ]  f , } } ] t | :) 
ment J ( , Mmauced OV What Was KhOWh as the prooks 
i / \ , ‘ nan + } t j ; { + | kB \ 
Da X \PRaADSAS, alld thal I Hpressilows O48 bi COUTTS 
t ] t } | + } ; j } 
. r Said J} Lelniaded WoO] Wel (OUD! bhita 
ae i ] “fe 8 A er ; ’ } 
1) muienhl and HACtIIIOUS seais mnnuraActured and procule 
{ | ow \ ay ° _ ‘ ! aie } a 
fc Such PO> and not by thi Fenuine or authorized seal oF s 
COU) 
‘ ‘+ 7 ] , ] } . } | } a — 
AL) | Mii States that each OF Salad nine DUbarea ANd Td 1 | 
+ * } } } } ] . ™ . i 
ferest Coupe ~ nexed to said bonds had [) 1} materially pitered nN 
, 4 ‘ , ? ? | , ) ] , + } , ; + \ 4 + | 
Lis date cL PAaANTINIeHL. ab LHe SPpeClal TNStance Lyi procurement Ot lit 
rs ) 
Stila ) | q —~i \ subsequently t ¢ thy exXxecutl 1) reocistrsAt ()}) Ree iss] 
t , + |} } 1a ; + | } 4 | , ae , 
ehhice Loecreo adhd PYVIOP tO the aqelvery C) Tile Pram cl ide era eke 
j ' 4 i] ] { , F , ’ 1} : ? oo 
Strumehl C1 é therevv for further reaso} nered nWudi ana Vow 
. , . } } } 
Lnd Ppiall it states, on information and = belief, that said bonds 
: A oe ! ; ] 
were not adulyv registered, according io the requirements ot said 
4 ] } . ‘ 
Statute Ol ArKabsas, 1h tie omee of the auditor oj] sstiite Drlol tO 
*t| SSu 1 rotiation, and that said 14 rsivy induced and 
Lile] i 4 ‘ j i ree" a7 ra i) - cl era < (ji ti] So dt BY BO iil iti ee P Pit? 
J . 
procured Vibat purported tO bea reQistration thereof Ihk Sala Olee 
i'4 . — - = ] : ] ~ } } — ; : + 
LOne iter, to wit, in October, 1S74. and that what purports to 
} . > », * > ‘ . ,»= >. “+ 
¢ } 5° } a6 t «) | ’ ’ > } } 
be the certificates of the auditor of State thereon were induced 


| . we + . : > . ty ] 2 4 
And pian iff states that by reason of the 1ac 
es } < 
papers puUrporeine to be the bonds ana lhnter 
were Taise and spurious forgeries, 1m posin 


county ana utter 


both in the faets therein stated 


+ 

. 

} } : . 
anid legal Issue a 


‘tured by said Tankersley in manner, time, and place 


ents unknown to plaintiff, and the same were fals 


nd registration thereof and the dates of their exe- 


| P } . . 
LS above stated Sad 


resi coupons stforesald 
Yr W1O obi 


=“ 


v worthless and devoid of value. 


oAtlons (>}} sid 


And plaintiff states that a large number of said pretended bonds 
and a lurge number of said pretended Interest coupons, being COu- 


sl 


mete een. <a 
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— detached from each of said ninety-one bonds, respectively, have 
ince been adjudged by the circuit court of the United States for the 
dist riet of Arkansas, 11 divers sults prosecuted therein against sacl 
county, with the full knowledge of the defendant herein, to be null 
and void, on the ground that said county never issued or executed 
the same and that they are not the bonds and interest coupons of 
said COUNTY. 
: And plaintiff states that, having on the date first above men- 
tioned duly performed all the conditions of said purchase and agree- 
ment on his part, he thus became and was justly entitled to have 


} 


and receive from the defendant genuine and valid bonds and in- 


Lerest COUpPOns accordine to Sud sale and agreement. and Chat by 
] i* ? , 7 ] } . bs 
<ald tortuous : nd \\ rongtul act and ftrauduient breaches ol said 

| % 2 | } 7 } 
yory’ ment and Warranty of genuineness done wna corm mitted D\ 
] ‘ i] -_ Ri, Acie ; aoe 
qdelehnaantl wb thy delivery bY Lim as atoresald of such spurious, 
ror@ed, and aitered struments t hae prantiil fais Deel) s biected LO 
‘ ! ] } — ° : } ; Ze } , . - . } 
ereat loss and damage by bering deprived of and not recely le tue 
7 1] ’ ? } ~ 7 j } | “ey | ; _ . i ’ i ; ' ] } 
ii AINOUNE AHd value oO} all SUCH CeHNUllt dh: Vallad bolas alla 
Pterest COUPOTIS, With Interest thereon from thelr respective dates 
of maturity, as then contemplated by the said parties, to his dam- 
J Llell i] ALN, as tliith ( LiLCTUDP Lace i) \ Lie auae Daroles, Lt) fils (lei il 
' ° 7 . . 
lt) in) a taro qanount, to wilt, the AQ OT’ PALE aqyount OF all such 
' ys i ' es scl 
Dohds alidd terest coupons, with interest, as aforesaid 
p 5 . — : ’ a cai t | 
L ) yang pon plaintiff demnands Judgement against the de- 
> nie : | dallar ‘ith, 7 Tar~ 
fondant the sum ol elohty thousand doilars, with mterest 


(S’o"d) JOSEPH SHIPPEN, Plaintiff. 
bexuipir A.” 


[NITED STATES OF AMERICA, 
Slate of Arkansas. f Olnty of (lark: 


cae 


r *% _— } } . 
} Punding bona. , 


{ Know all men by tnese presents that the COUTLLY ot ¢ lark, in the 
; Scate of Arkansas. acknowledges itself indel ted LO Charles W. 
Tankersleyv, or bearer, in the sum of. five scsieliiad dollars, lawful 

4] rt . 2 } Baill 
money of the nited States of Ameriea, which sum the said COULLY 


. promises to pay, for value received, at the office of the Union Trust 

Company, in the city and State of New York, five years from the 

y date hereof, together with interest thereon from date et the rate of 

; eight per cent. per annum, payable semi-annually on the first days of 
January ani July in each year on the presentation and surrender 

’ of the annexed COUPO ls for Interest as thev severally become due 

and pavable, the first coupon, however, being payable on the first 
dav oh aa. of the next sueceeding year after the date of this bond, 

i as required by law. This bond is issued under and sania to 


} the provisions of an act of the General Assem| ly of the State of Ar- 
+ kansas entitled “An act to authorize certain counties to fund their 
=) outstanding indebtedness,” approved April 29, A. D. 1878. 

[In testimony whereof the board of supervisors of Clark county 
| have caused this bond to be issued in the name of said county and 
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attested by the clerk of 


sioned by the president of said board and 
pursuant to said act, this 


} 
said county, under the seal of said county 
9th day of May, 1874. | 

| SEAL. | D. S. DOLBEAR, 
6 . President of the Board of Supervisors 


of Clark County of Arkanses. 


Attest : LUDLOW Bb. CLARK, 


. 4 ? } ? y y ? 
if Our { LE’ ati ( lark ( ownty. Arkansas. 


} ( 


1S. Wheeler, auditor of State of Arkansas, do hereby certify that 


lic } | | , Mra tut i hee« _— ; 
this bond Tras been regularliv and Je@ally issued : that the sienatures 
' , i 7 ;, ute 0S | 
Loner yal menume, and t! the same has been duly re@isteredad ih 
1h) % CCOrdipng to law 


[n witness whereof I have hereunto set my hand and affixed my 
ity of Little Rock this 16th day of May, 1874. 
S. WHEELER, 


Auditor State Of Aransas 
VISTRICT OF COLORADO, SS: 


Joseph Shippen, plaintiffin the foregoing complaint, being duly 
Is outh states that the same is true of lis own knowledge, 
except as to the matters which are therein stated on his information 
ind belief, and as to those matters that he believes them to be true. 
(S'od) JOSEPH SHIPPEN. 
Subseribed and sworn to before me this second diay of August, SSI. 
ISEAL. | (S'o’d) KDWARD iF. BISHOP, 
. Clerk Dist. Court U.S. 


Endorsed: No. 7d0. U.S. circuit court, district of Colorado. Joseph 
Shippen vs. Thomas M. Bowen. Complaint. Iuled Aue. 2, 1881. 
i ‘ A < 


a ] i | Sa ‘ ' : : . saa ‘ al > : . a 7c 
, And the said summons is in words and figures as follows, 


SUMMONS. 


[Ixirep STATES OF AMERICA, | 
° 5 : : — : — 
District O] Colorado, j 
In the Circuit Court of the United States for the District of Colorado. 
JOSEPH SHIPPEN, Plaintiff, versus THomas M. Bowery. Defendant. 


4 > ° j : ; . ? 7 a > 7 ° é 
Complaint filed in the clerk's office this 2d « 


D. 1881]. 


ay of August, A. 


The President of the United States of Ameriea to Thomas M. Bowen, 
Greeting: 
You ale hie reby notified that al action has been brought In said 
court by Joseph Shippen, plaintiff, against you, as defendant, to re- 
cover the sum of eighty thousand dollars due from you, the said 
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defendant, to the said plaintiff, | sage asap due on certain “ float- 
Ine bonds” issued by the county of Clark, State of Arkansas, to one 
Chas. W. ‘Pankerslev, and since "declded'cy te ae and void, 
which sald bonds were sold by t he said defendant to the said plain- 
tiff, as will more fully appear by the complaint filed herein and to 
which reference is here made, loge ther with interest on said sum 
and costs of suit. 

You are hereby 1 quired CO appear and demur or answer to the 
complaint filed in said action In said court within ten days (exclu- 
sive of the day of service) after this UbnOWs S be served Ol} 
vou, if such service shall be mad wits the county Ol} Arapahoe ; 


a"s\17 


otherwise Wit thin lorty days {1 Ory) the day OL service: and i Vou fail 
os e : } j ee cs. Bo Be call 
so to do the said plaitil Wik eke core ent age you DV Geiauit, 
4 + | sal . ] _ ; i } oe 
according LO the })] ‘aver of the snid complaint. for the said 
rhty 2 | ae gee ee ee ry : 
5 sum of Of) U\ rR miso: GWOowars, | WIE) | hncterest as aforesald 
nd COsts bid sult. 


Witt hess the flonorable Morrison R. Waite. ( Lye { Justice of the 


Supreme Court ol the Lonited States. and the seal of the said elreult 
. . 1 ’ . | . . . 
eourt, at the eitv of Denver, in said district. this 2d dav of August 
’ ; } 4 -— } Fi 4 i} P 
A, 1). LSS]. adhd of the [ndependence oft the | nited States the LO6th 


[se Ar. ] (S'e'd) EDWARD F. BISHOP, Clerk, 
Dy W. Ie ROGERS, Deputy ¢ lerk. 


) : : eX, 
Proof GO] NSEVUECE ‘ 


UNITED STATES OF AMERICA, } 


District of ( vlorado, — 
DENVER, CoLo., August 9th, A. D. 188]. 
| hereby certify that IT reeeived the within writ on the 3d day of 
August, A. D.1SSi].and that | have personally served the same upon 
Thomas M. Bowen, the said defendant, by delivering to him person- 
ally a true copy of the within writ at the day and time as follows: 
aut Wagon W heel Crap, county of Lio Grande, on the 4th day ot 
Auecust, A. D. 1581. 
This writ therefore returned served, as the law directs, this 9th day 
ft August, A. D. 1881. 
(S'o'd) r. F. WiLCQaA, 
7 Marshal. 
by DAVID M. UTT, 
) Deputy Marshal. 


Endorsed: Gen. No. 755. ee ee ee 


trict of Colorado. Joseph Shippen, plaimtiff. ‘sus Chomas M. Bowen, 
defendant. Summons. Iiled this Oth day of Aucust, A. D. 
q 1SS1. (S’e'd) edward T°. Bishop, clerk, by Wim. It. Rogers, 


deputy clerk. Joseph Shippen, of St. Louis, attorney for 
plaintiff. 

And afterwards and on, to wit, the 9th day of August, A. D. 188i, 

came the said defendant, by C. W. Wright, Iesq., Messrs. Decker and 
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Yo liey, pan | B. I, Rice. lusq., isIs attorneys, and filed 11 said court 


} ’ . . ; } “ T ‘ 17 
And 1M sald cause His demurrer to the eomplaint. 
} + | , . : a z } vo ; y* 1] : 4 m 
And the s: an muaurrer is ih words and heures as loliows, to wit 
j 
LAC vit 
_ 


uri of the tL nited States for the District of Colorado. 


ve. Tooxwas M. Bowen, Detendant. 


ialdit Chom is \] bowen. demurs to the eomplaint oft thie 
I 

podcudd LITt 7] thie above-entitled acllon., and fer causes of Gemurrer 
theret shows to the court and Says ; 

Ist. J t the said eomplaint does not state fnaets sufficient to con- 

i ib Uf) ala COMP ant ado 1) Leite Tact Uiticlehnt le 1) 
StILUEL ~eP QO] iction 

2nd. That the said complaint Is and the part or parts thereof here- 
Inatfter mentioned and designated are ambieuous, unintelligible, and 
uncertaln—tihat Is to Say, el | threat pra ot SH1d complaint COMM C- 
| O WI h the words “and piaintifl states on information and belief. 
and ending With thre words “Issunnee ot sid obligation.” IS SQ alli- 

bieuous, unintelligible, and uncertain in this: 

LO Ist. That itis not stated in said parb or 1 any other pred 


| | 
sad complaint, nor is it sl 


. i 
bhPOW Ll) tLherel 


i i 


1. that such all OC 
fact In any way invalidates or invalidated said bonds in the hands 
of said plaintiff or in the hands of any other person, or In any man- 
ner interferes or interfered with the meht of plaintiff or others to 


2 . ’ | : 4 , 
recover on sald DbDONdS Or COUPONS aGalhst the sald COULLY. 


" . " F j } - . ] ‘ 7 ‘ “ee . . 
2nd. VI it.as stated, the sald facts would not prevelll 


a vrecoyve », of 
the amount o} sald bonds and COUPOTIs Proin Sila COUNTY, and could 
not therefore or for any other reason damage the plamntiff as an lie 
noceut holder or purchaser of ‘sald bonds OY COUPOTS. 

That Ss UQ SdaV, also all tinat par ot Sud complaint COTE « rane 
with the words “and snd Instruments,” and ending with the Words 


; 


‘rendered null and vold, is so ambiguous, unintelligible, and un- 
Ist. That said complaint therein states a conclusion of law. 


2d. tbat sald complaint therein does not state a eorrect eonclu- 


Phat 1s to Sav also all that part oF said complaint commencing 
ith the words “and plaintiff states that a large number.” and end- 
i | 1 


words “coupons of said county” is so ambiguous, un- 


intelligible, and uncertain in this 


hat it is not shown therein who were the parties to said suit 

or that defendant was a party thereto. 
2d. ‘That it is not shown therein what was the subject-matter of 
controversy in said suit or suits, or whether the said judgment was 
on a direct proceeding in said court for such purpose or purposes 
stated, or whether said Judgment was in pursuance of some collat- 
eral proceeding 


i 
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od. Phat it is not shown therein that the said judgment of said 
court was not appealed from, or that it is still in full force and 


lth. That itis not shown therein how or in what manner 


| | the defendant had notice of said suit. 

Lnd for that also the s:dd plaintifi hath not in and bv sald 
ee shown threat he how 1s the hole l’ of s aid bonds and COU- 
pons therein mentioned, or that he has been compelled to take up 


sid bonds and coupons from li \ Vv subse quent holder thereof, Oy that 
he has been sued or is threatened with suit for the value of said 
bonds or coupons, or on account of the invalidity thereof. 
(S’o'd) C. W WRIGHT. 
Dic KE R& YONLE) 
B. FF. RICE, 
Attys for Deft 


lendorse d: No. 405. Liiite a States of America, district of (olo- 
rado. U.S. cireuit court. Joseph Shippen vs. ‘Thomas M. Bowen. 
Demurrer to complaint. Filed Aug. 9, 18S]. So’d, Edward F. 
Bishop, clerk. ©. W. Wright, Decker & Yonley, B. Fk. Rice, att’ vs 


for deft. 


And afterwards and on, to wit, the dth day of November, A. D. 
ISS], Cahie aun the salad defendant. by his attorney aforesaid. and 
filed in said court and in said eause his answer to the complaint. 


ana the sald aiswer Is 1} words and fivures as follows. LO wit: 
1? Answer. 


UNITED STATES OF AMERICA, | 
Distried ot (wlorado. } 


ln the Circuit Court of the United States in and for the District of 
(‘olorado aforesaid. At Pictahies ‘Term. LSS]. 


JosepH SHipren, Plaintiff. vs. Thowas M. Bowen, Defendant. 


And comes the said detendant, by Decker & Yonley, lis attorneys, 
and for answer to plaimtiff’s said complaint in this cause says— 
That it is true that, at the time when in said complaint mentioned, 
the defendant ie being the agent of Charles W. Tankersley for 
that purpose, but without disclosing his said agency to the plaintiff, 
ha agreed to deliver to plaintiff, In consideration of the sum of 
nine thousand dollars then paid by plaintiff to defendant, certain 
ninetv-one bonds, with the coupons thereto annexed, made, executed, 


sold cl 


} 


and issued by the county of Clark, a quasi municipal corporation, 
created ana existing under the laws ot the State of Arkansas. bear- 
Ing date the day and vear in the said complaint stated, by each of 
which said bonds said county of Clark should be bound we Ane the 


bearer thereof the sum of five hundred dollars five vears after the 
date thereof, with interest at the — of eight per cent. per annum, 


pavable semi-annually on the first day of January and Ju ily of f each 
year, upon the presentation and surrender of the coupons annexed 
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to each of said bonds for interest as they become due and payable, 
the first cot pon annexe “1 to each of sald bonds to be payable Ol) the 
first day of July of the next succeeding vear after the date of said 
respective aa the same to be issued for value reeeived in the 
outstanding indebtedness of said Clark county, funded under and in 

pmo ince With the provisions of said act of the General Assem- 
13 bly of the State of Arkansas, in plaintiff’ssaid complaintalluded 
to,said bonds to be alike in all respects, wee as to the desie- 
nating number. and to have all the coupons annexed thereto, except 
the first coupon to one of said bonds; but defendant denies that he 
wholly or at all failed to comply on his part with said sale or agree- 
ment to make such delivery of said bonds and coupons, and denies 
news defendant, instead [of ] — with his said contract and 
eement, fraudulently or otherwise, pretended to comply there- 
h bv then delivering to viel ninety-one or any other num- 
es of prete na shects of paper having the se mblanee and pur- 
porting on their faee to be such bonds, and denies that said bonds 
so delivered by difendne to plaintiff were worthless sheets of paper, 
or that defendant delivered to supe itiff worthless sheets of paper 
Inst ead of the bonds of said county of ¢ lark. 

And defendant further denies at the said bonds or the coupons 
thereto annexed so delivered by defendant to plaintiff or any or 
rer of them wer forged, false, or fictitious bonds or coupons, but, 
on the eontrary thereof, defendant avers that saiaq bonds and = cou- 
pons were the genvine and valid bonds and ee of the said 
county of | lark, for the sum and amount dated and to become due 
and payable at the times as agreed upon between plaintiff and de- 
fendant; and defendant — that each of said. bonds sold and 
delivered by defendant to plaintiff had written or printed thereon 
cl designating number, but whether anv or either of said bonds so 
sold and delivered by defendant to plaintiff bore any or either of 
the numbers elven 1D plaintiff's sald complaint defendant does hot 
know and has and cannot obtain sufficient Information or knowledg: 
upon which to base a belief; that Exhibit “A” to plaintiff’s said com- 
plaint is a copy of a bond, a series of which was issued by the said 
county of Clark of like tenor, effect, and date, but as to whether said 
exhibit is a COpy of either of said bonds sold and delivered as afore- 

sald by defendant. to plaintiff the defendant does not know 
14 and has not and cannot obtain sufficient knowledge or infor- 


iz 
! 
i 


3 
[ 


mation upon which to base a belief. 

And defen denies that he falsely or otherwise represented or 
warranted said bonds or coupons sold and delivered by him to 
plaintiff to be genuine bonds and coupons of the said county of 
Clark ; and defendant denies that plaintiff, relying upon any repre- 
sentations of defendant made in referenee to said bonds and COUPONS 
received and accepted any false, fraudulent, or — bonds or 
Coupons supposing them t to he the valid and ve nuine bends of the 
said county of Clark ; and defendant denies that he ever at any time, 
expressly or by implication, warranted said bonds and coupons so 
sold aud delivered by him to plaintiff to be the genuine bonds and 
ccupons of said county of Clark; and, in fact, says that the contrary 


} 
; 
‘ 


‘} 
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ime, 
Ss sO 
and 
rary 
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thereof is true, and that the said plaintiff purchased said bonds and 
coupons from defendant at his own risk as to the validity and 
genuineness thereof and the solvency of the said county, and with- 
out any warranty on the part ef defendant, express or implied, 
against SUC ‘hh de fect OL lnfirmitie s in SAL( | bonds Or COUPONS. 

And further answering defendant says that he is'informed and 
believes and so charges the fact to be, that said bonds sold and de- 
livered by defendant to plaintiff, were, and that each of them was, 
Issued upon and after the surrender to said county, of a sum in its 
outstanding warrants and certificates of indebtedness equal in 
amount and value to the sum in said respective bonds mentioned, 
and for which they were respectively issued. 

And the sald def rcdern( SaVs that it Is not true, as Wn plaintiff's 
said complaint alleged, that said county of Clark never received 
from defendant or others due or adequate consideration to authorize 
the issuance of said obligation and denies that any or either of 
sald bonds Or COUPONS sol and ar livered bv defendant LO plaintiff, 
were issued, aot or executed outside of the said State of Arkansas ; 

and in like manner denies that either said bonds or coupons 
le thereto annexed were made, executed, or sealed at any time 

subsequent to the date which said bonds and coupons respee- 
tively bear; and denies that said bonds and coupons, or any or 
either ot them, Were sioned, sealed, Ol] executed by persons acting, or 
pretending or AssumINS to act, as the chairman of the boa rc ot 
supervisors ot t hac sed county of | lark. or as the eo hnty ¢ cle rk Ol sald 
COUNTY, when sald persons did hot, Ve spectively, lice mM 
fact or law: and defendant denies that cull \ anes of the said 
bonds. or the COUPONS thereto annexed, SO sold clilt de live '¢ d L) Vv de- 
fendant to plaintiff were or was by the persons who signed the same 
as president of said board of supervisors and clerk of said county, 
rv by either of them, antedate to the ninth day of Mav, 1874, or to 
any other day or time prior to the date of the resignation of the 
president of said pore of said supervisors and clerk of said county 
ot their sald re Spec tiv e offices or to the date of their said supposed 
Hight from the said State of Arkansas: and detendant denies that 
said persons, or either of them, who executed, signed. and sealed 
sald bonds and coupons on behalf of the said county, had resigned 
his office of president oft the board of SUpPC rvisi TS or clerk Ol said 
county of Clark, at the time when the said bonds were made, sealed, 
and signed by thein; and defendant denies that the said bonds or 
coupons were made, signed, or sealed on any day different from the 
date thereof. 

And defendant, further answering, says that he is now Sea apt 
and believes that it is true that an alteration had been made in said 


COUPOns annexed LO sald bonds. oft which tact. however. he Was not 


Informed at the time of the sale thereof to plamntifl after the same 
had been executed, vet the defendant says that said coupons, as 
he is informed and believes, was not so altered at the special in- 


] 
i 
} 


stanee and request of the said ‘Tankersley, or with his knowledge 


or consent; and defendant says that said alteration was not 
material and did not affect the validity of said bonds or cou- 
L203 
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because he says that it consisted only in the Change of the 


i payment of said coupons to make the same correspond 
the provisions of the law under which said bonds were is- 
sued and the terms expressed 11 the body of the sald bonds cls 
me of payment of said interest, the said coupons being by 
first so filled Up as to date of the maturity of said Coupons 
bonds fell due (yt) the first day 


ryPRaST Ce) ) 6) | { add 
List Mpon ohh each Ob Sale 


Lia 
of J Xt su ceeding the date of said bonds and the said other 
coupons oh the first days ot January and July of each preceding 
stead of the first COUPON On each of said bonds bemeg made 
O | lue on the first day of July of the year next succeeding the 
. he said respective bonds, and the said other coupons on 
Chit Pst Ga\ of January and July of each suceceding Vear there- 
aitel preserrbed by jaw ana provided 11 this body () sad bonds: 
' said alteration SO made cls aforesaid Wn the date Ol thie 
I | OL thie sald COUPONs Wills made bv the said 1). >. Dolbear. 
|) board of Sup rvisors, and Ludlow B. Clark, clerk 
| county of Clark, while they were in office as such prest- 
board and elerk of said county, and for the Purpose ot 
( r suid mistake, and betore said bonds and coupons had 
red or delivered to any holder thereof; and that mn so doing 
Ly it made the payment of said coupons to be. expressed thereim 
~ Dh ctl thie time the baw would herve fixed the paVvinrent oft 
erest 1f no such alteration had been made, and thereby the 
}? Col ot ~ 11d COUPONS Was postponed OMe year beyond 
tiie fixed mn sald COUPOTIs before the correction ‘ay said 
erro) | 
And « Clhadal) denies that sald coupons or bonds, or any or either 
of vere rendered null and void bv reason of said alteration. 
AQ (| Pr Savs, on Information and belief. that sad correction 
Lh) Was not made subsequent to the utterance and 
f [| Sa a bonds and COUPONS {O any holder thereof or subse- 
Cy ue reOIstratlon of the same. 
AY ther answering, defendant denies that the said) bonds, or 
ror them, were not aul reolstered according LO the 1 
pulrelmMents ot thre sald acl of the General Assembly of thi 
¥ state oO} Arkansas, In the auditors office of the said State, al 
the time when by the said act required ; and defendant is in 
believes threat it 1s not true that said Charles W. Tank- 
procured what purports to be a registration of said 
lis iucditor’s office to be made in Octobe P. 1S74, and upon 
peeer ()}) Bee: belief denies that sala cf rtificates oft registration 
ere made at any time after the day of the date the reof, or was In- 
eed or procured by the frauds of the said ‘Tankersley, or any one 
se, and denies that said certificates of registration were made on 
the said bonds at any other or different times than that stated and 
expressed in said auditor's certificates thereon, and denies that said 
certineates are invalid and false eithei Wn the Inatters therein stated 
is to the dates thereof. 
(nd, further answering, defendant says that it is not true that by 
reason of the matters and things in plaintiff’s said complaint stated, 
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or by reason of any other matter or thing, the said bonds and cou- 
pons thereto annexed, or any or ¢ither of them, so sold and deliv- 
ered by defendant to plaintiff are false or spurious forgeries, or ar 
worthless or devoid of value. | 
That defendant has been informed and believes it to be true that 
come bonds or coupons made and issued by the said county of Clark 
have been adjudged in some proceeding had in said United State 
circuit court not to be binding or obligatory upon said county, ai 
to be void for some cause, but whether said bonds or coupons so he 
to be vold were any or either of said bonds or coupons sold and de. 
livered to plamtiff! by defendant defendant does not know and has 
not and cannot obtain sufficient information or knowledge on which 
to base a belief; but defendant savs were it even so that said bonds 
and coupons sold by defendant to plaintiff ieee priests a lenis 
7 the erounds In the pl: uantift’ s comp aint sta ted, nevertheless the 
sald defendant Says that he was not nor the said pl: untilh a party to 
any or cither of said suits wherein such judgment was ren- 


Is dered; nor was defendant notified of the pendency of said 
suit or tact ills Sanne pune ages said defense by said 
COUHNLV. or of the hature thie Tre ot. * to se pear 1}) said suit or suits LO 


assume the prosecution thereof, ole that therefore said judgement 
or judements, if any such were rendered, cannot, nor can eithe 
them, be urged agemst tie defondant by way of estoppel, oF use 
evidence in any Way to prove the truth of any of the matters and 
things nlleced 11) plaintiff ’s said complaint t herein. 

\nd, further answering, the defendant denies that by the terms ol! 
the sail agreement and contract between plaintuf and defendant 
ee iad age roa to have oer reeeive from the defendant any 
other or different bonds than those delivered by defendant LO 
Inintitl, ned onys tha detendant did deliver to plaintiff the very 
Upons agreed to be delivered. and that the bonds and 
COUPOTISs live rec were accepted bv the plaitiff irom dete nd; init 
without any warranty on the part of defendant as to their validity 


? 
| 
\ 
i 


MKOnGS und CO 


Or ve nulneness 

And defendant denies that plaintiff has been subjected to great 
loss or to any loss or damage by any tartuous or W rongetul acts of 
pontine de the breach of the said supposed agreement, or any 
warranty made or given by defendant of the genuineness of said 
conde Or COUPONS, Or by daby fraud or deception practiced Or perpe- 
trated Upon plaimtiff by defendant: and defendant denies that 

plaintiff has been bv reason of any act or thing done, or omitted 
be done, by defendant in connection with the sale or delivery of the 
said bonds and coupons, or in connection with the said agreement 
In said complaint mentioned, deprived of the amount and value of 
genuine bonds and cotipons of said county, with interest added 
from their maturity, or of any other sum of money whatever; and 
defendant denies that plaintiff has been subjected to the payment of 
large amount or any amount of costs. has expended any money, 
or lost any time, or been in any manner vexed or harassed by or 
in connection with or in relation to said bonds and coupons 
1%) sold and delivered by defendant to plaintiff, or in connec- 


° A 
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tion with any negotiation concerning the same, or In the ascer- 
ascertainm f faet ~ and eV ence 1) 1’ lation thereto: and defend- 
ant says that he never was notified that said county had interposed 
def nce to any of said bonds « T° COUPONS, Or of the hature of sald 
efence, nor was he ever notified or r quired tO appear OFr assule 
the prosecution of said suit or suits, and so defendant says that he 


_ ae } “Te (Bx } . . ? . oe ee ;  * a . 
Cannot ve held lable for the costs of aly of the said sults o1 lOl any 
° y ’ 7 . 4 ¥ . - Me: , . 
CAPehses loss S sustained by plaintil in connection WIth sid 
:, - 
O] e procurement of evidence therein 


: ; ; ces Sena = a2 . , a 
Lnd, upon informiution and belt Fr defendant denies that the said 


i 1?) } "*, . ’ : . ] i ee . : ‘ ; ] ] > q? ’ F 
plaintil ever atanv time pald. lald out, Ol expended any sum ol 
, : , a | . — 
ry Whatever in and about said suits, or in procuring eCVIGdence 
} © 1 ' . , “ » ‘ i 2 ‘ ; 
cherein, and denies that by reason of the matters and things 1n 
7 ; > . e ° . . ; 
p! ifs said complaint mentioned, or In ary or either of them 
4 
+ | l asextiake Rew ee ] - - ' ; ° 
LHe Sala | larntitl Mas sustained Gamauges to the sum or amount ol 
- ? 7 ’ 
ninety thousand dollars, or to anv other sum or amount whatever. 
rt noant rat | . =e sg ae ide leaamt harntt 
Ahad adel ceragen furtheransw be plalntuiel SSalagcompialht 1ereln, 


l 
Savs that the said plarntul ought not further to have or maintain 


{* | ; t= ? : 7 
His aroresaid avetion thereot acarns Ppl. be 11s he Ssavs that said 
> { — — | ‘) 
Diall ii. S lM alter the sunlie and delivery of the said DONdAS and 
: } ; ] 
COU IS by eTendant to him sold lq] bonds and eoupons and de- 
iivered the sam LO ovnel Person or persons ata large advance over 
) } ° y 7 } ° ’ } 
ind beyond the price paid by sald plaimmtit to said defendant 101 
] ] ] ' ’ ’ + | t f : y 7 ] | 
ne Fe | . £2 bis i ee Tons md Lil H Sil ii fbcl V ¢ Slt) > passed | abe cr J 
ee ] ] 
C rs | ids, and are now held by sundry holders, remote from tl 


41st rey¢144 » } 1 thysy } ve i } $447 ' . ? . Oe ] aa, - 4 

Salad plalnuly, and that tne said plaintub is not now, and Was ho il 
} _ 4 : 7>y) , , ? { | — + | ’ " ~ | re , ¥ 
the time of the commencement of this suit. the owner or hotder ol 


P > 4S . } i es | | 
€ , 4 . ' ae t >. i a » >? as +1paseid ’ . | UL’ Z4a7)* 2) ad 
anv or elther of the sald bonds Or COunOnNS so soid and delivered \ 


’ } : « , + ] t 
dgdefendant O pte nti rat th . aintiff fiad not. at the time 
} ! | ] { ; ; 
ofr the commencement of this sul nor has he since that time, re- 
} ye = = er Pr al ee ; 
ieermmead Or taKnen Up ably Orelther ob the said bonds o1 COU- 
} ’ ' . : i } | . , Ns ct ’ 11} | } ] . ‘ y 
J ONS, Or remuUhnaed Or repaid to any subsequent holder of any 
i * 
. - y y ? ? 
yt sald bonds or coupous the money. or any part thereof, re- 
4 : } ; } - by : — } - ‘ 1 : : 7 1c] } 
CelLvV ed V lth Or SaAlIG DONS ANd COUNDOVS, 101 las (hie SHid Prial li- 


rin any manner molested in respect to said bonds 
or coupons, or the money received by plaintiff upon said sale and 
transfer of the same to subsequent holders tl ; 
And, having fully answere : defendant prays to be hence dismissed 
h his costs in this behalf by him expended, €e. 

(S’o"d) DECKER & YONL KY, 

Attorneys for Defendant. 

UNITED STATES OF AMERICA, | 

State and District of Colorado, } 
Thomas M. Bowen, being first duly sworn, on his oath says 
that he is the defendant named in the above-entitled cause; that he 
fas read the foregoing auswer and knows the contents thereof, and 
that it is true to his own knowledge except as to the matters and 
things therein mentioned and = set forth upon information and 

lief, and as to those matters and things he believes it to be true. 


(S’e'd) THOS. M. BOWEN. 
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Subseribed and sworn to before me this 31 day of October. 1881. 
(S’o’d) HARVEY We YONLEY., 
Nota ri Pu /,/ iC. 


Endorsed: No. 75. In U.S. cireuit eourt, District of Col- 

2] orado. Jacob Shippen vs. Thomas M. Bowen. Answer. Filed 

Nov. 4, 1881. (S’e’d) Edward F. Bishop, clerk. Decker & 
Yonley for defendant. 


And afterwards and on, to wit, the 10th ay of November, A. D. 
ISS1, came again the said plaintiff, by Mes a irtaan & Ellis, his 
ittorneys, and filed in said court and in sai a C » his demurrer to 
the answer 

And the said demurrer is 1n words and figures as follows, to wit: 


Demurrer. 


In the Circuit Court of the United States for the Distriet of Colo- 
rado. , 
JOSEPH SHIPPEN, Plaintiff, — ) 
Us, NO. 429. 
THomas M. eiuii Defendant. J 


And now again comes e plaintiff and demurs to that, part of 
defendant’s answer son Which is embr: reed between the words 
‘and defendant, further answering plaintiff’s said complaint 
says that the said plamtiff ought not further to have or maintain 
his aforesaid action thereof acalinst him, beeause he SAVS that said 
plaitill, soon after the sale,” &e., to the words, ‘or the money Ve ceived 
by plaintiff upon said sale and transfer of the same to subsequent 
holders thereof.” | 

And for ground of demurrer plaintiff showe 
of said answer Is irrelevant and immaterial, and does not state facts 


i} that Salad portion 
7 


sufficient to constitute a defence to plaintill’s eause of netion. 
(S’o'd) HARMAN & BLLIS. 


y ltt) s for Plaiutiff. 


99 endorsed : 442. Joseph Shippen Ms, Thomas \. Bowe an 
I; intl LO part ot defendan Its answer. a £Dacal 
rdward [°. Bishop, elerk. Harmon & Eilis, 


Demurrer of ] 
Nov. 10, 1881. (S’e’d) fF 
plif’s atty’s. 


And afterwards and on, to wit, the 17th day of Deeember, A. D. 
ISS1, the same being one of the regular juridical days of the Octo- 
ber term, A. D. 1881, of said court—present, the honorable Moses 
Hallett, distriet jadge—the following proceeding was had and entered 
of record in said court and in said cause, to wit: 

Order. Demurre i to Answer Sustained mn Part. 
JosEPH SHIPPEN vs. THomas M. Bowen. 
Money demand. 

At this day comes the said plaintiff, by I. P. Harmon, Esq., his 

attorney, and the demurrer of the said p laintiff to the last paragraph 
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OSEPH 


SHIPPEN 
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THOMAS M. BOWEN, 


al wer herein having heretofore come on to be heard, and 
Ly submitted to the court, and the court being now suffi- 

d in the premises, it seemeth to the court here that 
paragraph of the said answer, to wit, “And defendant, 


that the 


inswerine plaintiffs complaint herein, says Sa 
tf ought not further to have or maintain his aforesaid 
Lhereol acainst him, because he says that said plain till, 

after the sile and delivery ot i)¢ said bonds and 
upons by defendant to him, ‘sold said bonds and 

UpOoOHs ana delivered th Same 4 othnel person oO} per- 
t a large advance over and bevond the price paid by 
untiff to said defendant for said bonds and « MIpOTs, ana 

Scllh)' ive Since pass | through dive rs hahads ana are Now 
sundry holders remote from the said 1 untiff, and that the 
ntiff is not now and was not at the time of the commence 

this suit the owner or holder of any or either of the said 

pons so sold and delivered by defendant to plaintiff 
sald plaintiff had not at the time of the commencement of 

nor has he since that time, redeemed or taken up any o1 
f the said bonds or coupons or refunded or repaid to any 

f holder of any of sald bonds or coupons thie money, Or 
ae { received by him for satd bonds and coupons, or 

32 plaintil been sued on nV manner molested im re 
sald bonds or eouponus or. th money reecelved UV piaint tT 
iid sale and transfer of the same to subsequent holders 

s not sufficient In law, and so the said demurrer 1s sus 
bite Vell is ayidl O} tO Wit the ~ Oth dav of Decem|l CT. ‘\ 1). 
e same beige one of the reenular juridical days of the Octo- 
». A. D. 1SS1, of said eourt—present, the Honorable Moses 
listrict Judge—-the following further proceeding was had 
red of record in said court ind in said eause, to wit 

Ord x Leave to Amend Co it} Lavine. 
JOSEPH SHIPPEN vs. ‘TiromAs M. Bowen. 
Money demand. 

At this day CONIeS the said plamtiff, by i‘. r. Harmon, 
SQ) ., his attorney, and thre said defendant. by W, S. Le ‘aN r 
s attorney, also comes. 
here Upon, O1) motion ot the said plaintiff, it Is ord red DV the 
it he have leave to amend his complaint herein as he shall 
e,] 
ifterwards and on, to wit. the 29th day of December, A. D. 
me again the said piaintiff, by his attorney aforesaid, and 


said court and in said cause his amendment to com plaint- 


rc fils d herein. 


JOSEPH SHIPPEN VS. THOMAS M. BOWEN. 


And the said amendment is in words and figures as follows, 
wit: 


Ame ndment to Complaint. 


In the Circuit Court of the United States for the District of Colorad 
JOSEPH SHIPPEN, Plaintiff, 
Us. NO. (08. 
Tomas M. Bowen, Defendant. J 
And now again comes the pl ; 
had and obtained, amends his original complaint filed herein b 
Inserting therein, between the words “and that they are not th 
bonds and lnte) 
the piadnt iff states that having on the date,” &e., the following : 
ments, to form and constitute a Part thereot: 
A nd plaimtil states, on Information and bell f, tl at the 
well and fully knew at the time of his said sale and 


ka aor ement are 


. defendan 


‘esh Coupons of said county” and the words “an 


1d 


to 


QO. 


plaintiff, and, by leave of court first 


as 
y 


# 


: 
fraudulent and pretended delivery all the faets hereinbefore stated 
relative to the want of consideration and the fraudulent execution 
and re oistration Ol said spurious and fore d Instruments ; nd 
25 the alteration of all said interest Coupons, and thereupon cd 
fendant. coneealine said facts and contrivine and = fraudu 
len (1) deslonedly, nial maliciously MWnposine® — ana WnNtel dine LO 
deceive and defraud the plaintiff, did, by the said delivery of the 


. ° " " . } . | 
sald spurious, forged, and altered instruments, as a pretended 


i i ' ae OCD COT 
| 1. ; a _ : 14] 
Pilabhee Witih of) sid Sate allt ireement, SO ac celve and Geir Ci Like 
1)! weeeaee 
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STATE OF Muissourt, } 
(vty of Nf. / 


PsOILts, } 


] ; ~ 
Joseph Sil} 
A 


ppen, being duly sworn, on his oath says that the mat- 


= 


ters and facets set forth in the within amendment of complaintare 
just and true, as he is informed and verily betieves. 


(S’o'd) | JOSEPH SHIPPEN. 


| subscribed before me, a notary pubhe within & for 
said city, this 25d day of December, 1SS1. 
Witness my hand and official seal. 


| *«% . % ‘ . r 7 

ISEAL. | (S’o’'d) I ELIOT 

i ‘ eo j — 4 ‘ ° 4 ° 
Notary Public. 


lcndorsed ‘ sa U. ». eircult court, cd Ist rie of Colorade ), Joseph 
Shippen vs. Thomas M. Bowen. Amendment to complaint. riled 
Dec. 29, 1S8S1. (S’e’d) Edward F. Bishop, clerk. Harmon & Ellis, 
att vs for pif. 

2) Aud afterwards and on, to wit, the 30th day of December, 
A. D. 1881, came again the said defendant, by his attorneys 
aforesaid, and filed in said court and in said cause his amended an- 
swer to the complaint, 
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Sal a oe ee i & im mm GA , 
ud amended answer is 1n words and figures as follows, 
j 
(TES OF AMERICA, | 
¥ } ; . 
‘ i ( olorae ; ; 
ted States Cireuit Court in and for the District afore- 


tiff. vs. Thomas M. Bowen, Defendant. 


—. j +4 = ] . ‘ . > " 
sald defendant, and, by leave ol the court here 
: - 7 | } i — } H re a 2% t | — j 
ijist bdciCl AIM ti aAREC Lae OPIMNGS Lfils fyi furt le] adhd 
4 ] 7 = a ] ep ail j er 
“Wer to Plialhtlil S COnmplalh herein, and thereupon the 
i i A 
| } 4 { } i 4 j 1 . ° 
bball Said yD l Cr] i Lt jurther to have Or maldh- 
. } ? 
<« f ( } } | | ‘ soe \T {) } i | } QF) ] ‘ (etTendad hil ay 11s 
>. Li ; bdadadlt, DeECAaAUSt 
’ } | > 7 } i el ] ae sce ; } . 
- i | - yt) rte Sale and G@elveryv OT thie 
Wnons n he s defendant and before the 
: } 
" 1} ~ i ~ (j ? me Pred Sel idl 1)d)] {jS eenemaere 
F | } 
w iis ee! aa \ YC i ‘ Li¢] Le Vi‘ ene Lilie bDrice 
_ } { | ; ° | | 
It te bi (i ( t therefor, and that said 
| ] - ] ede i hy 
ery % tue §S Nas qd coupons DY plalntift to 
i ' 
Was made Pv HIM Upon t! fClVvbas aha conditions that 
’ 7 ° 
ISCYS OF SHIG DOHaGS ANA COUNDONS look the sam«e rom 
i Withh adlid LL pr Or) Lid CADIeCss Understanding and 
“ ' 1 ] 
SUCH) - - nas and Coupons Should 
Palnst the said: plaiptiul tor or on account of any 
{ | oe i y a } re 
f Litt iti ()] ePHuIbMeness OT SAIC bonds and 
' mm eee orem ce ee lod _ } ee 
* WHICTCOYN Saicdl Piadliltill Was Pre waded alld YVreieved 
Ana ali Tab UItV Trom Loss oO} damage by reason ol 
} t 11 } yy 7 ' tl, ‘yt { ] - ’ ‘ id 
ij pi >" j \ Pit tia Pet lt J] (i ( i ndaht 11) Sf le 


DECKER & YONLEY, 
Attys for De fe ndant. 


falkersiey, vpelng frst dul\ SWOT, Gepose sand SavVvs that 


} 


: . ’ ad P 
fhe attornevs and agent ol the defendant 1n the above- - 


that the said detendant 1s absent et this time from 
‘ \ V7 3 
Colorado, and is in the city of New York: that the afti- 


] ee j } ame ’ 
LHe avoVe ANa IOKFeCLOTLNG amendment to the defendant’s 


Lia enuse and knows the contents thereof. and that the 


knowledge, except as to the matters which 


stated on lis information or belief. and as to those mat- 


believes 1t to be true 


CHAS. W. TANKERSLEY. 
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Subseribed and sworn to before me this 30 day of December, A. D. 
1881. | 
[SEAT. | (S’o'd) ALEX. B. McKINLEY, 
Notary Pu lic. 


KMndorsed : 755. Cireuit court of U. S.. distriet of Colorado. Jo- 
seph ». Shippen Us, Thomas MI. Bowen. Amend d dhiswer. riled 
Dee. 30. 1SS8]. (Sod) Mdward I, Bish au clerk, Decker & Yonley, 
att’vs for def’t. | 


—s 


And afterwards and on, to wit. the 4th dav of Januarv. A. D. 


ISS2. came aoa the said plaintiff, by his attorneys afore- 


29 sald. and tiled in said eourt and in said enuse his demurrer 
. _— ’ ’ . { Qe » 7 ’ ) . 
to the amended answer heretofore filed nerelh. 


1 4] — ao a Core ee e- , a) ee ? 
And the said demurrer is 1n words and figures as follows, to wit: 
7 ‘ 
a murrer fo Amended LADSIVE?T, 


In the Cireuit Court of the United States for the District of Colorado. 


JOSEPH SHIPPEN, Plaintiff, ) 
('s, NO. 40). 
Troomas M. Bowryx, Defendant. } 


. n . . » @ . ‘ 
And now again comes the plaintiff, by his attorneys, Harmon « 
“11; Y ~— ae ae ae Re aes BS ia pall oe als 
ellis, and Gdenrurs to the defendant’s further and amended answer, 
( me ee a Pee 4 = 
and fo vroundad of demurrel plane shhoweth that said further and 


} } : ° } . - } } } 
amended answer Is lrrerevant and imaterlal., and aoes not state 


facts sufher nt to constitute ‘} defenee LQ ] 


Endorsed: 755. Joseph Shippen vs. Thos. M. Bowen. Demurrer 
ot plaimtit LO defendant’s amended unswer. liled Jan. L ISS2. 
(S’o’d) Mdward I, Bishop, clerk. [farmon anid lollis, att ys for pl if. 
Zo And afterwards and on, to wit, the 10th day of January, 

A.D. 1582, the same being one of the regular juridical days of 
the October term, 1881, of said court—present, the Honorable Moses 
Hallett, district judge—the following further proceeding was had and 
entered of record in said court and In said cause, to wit: 


(Jrder. Dr PLuUrrer ‘a Am nd Answe ¢ Sustained. 
JoserpH SHIPPEN vs. THoMAS M. BOWEN. 


Money demand. 

At this day comes the said plaintiff, by I. P. Harmon, Esq., his 
attorney, and the demurrer of the said plaintiff to thi amended answer 
filed herein December 30th, 1881, having heretofore come on to be 
heard, and having been submitted to the eourt, and.the eourt being 
now sufficiently advised in the premises, it seemeth to the court here 
that the said amended answer is not sutticient in law,and so the said 
demurrer is sustained, 


‘ [a 


) +) 
«) at ® de) 
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And att rwardads and On, to = the L?th day « I April, A -. LSS? 
came again the said defendant, by his attorney ical d and filed in 
ud court and in said cause his answer to amended sosepbain’ 

And the said answer is in words and figures as follows, to wit: 


, 7 } ’ ° 
Ansar ro Amended ( amplaint 
d 


UNITED STATES OF AMERICA, | 

jist > Mé) f olorado. j 
> ' , TY v } ' : ry 4 ; . . = } 
* 1) ln the United States Cireuit Court in and for the District 


aforesald. 
SHipren, Plaintiff, vs. THomas M. Bowen, Defendant. 


And comes the saiag defendant, and tor answer to pialntill S sila 
nt to his original complaint herein savs— 

raNt . a 4 es Be ; } an : 1} . } - ie re ' ; 

Chat it is not true that defendant well. tullv. or in anv manne 


, 4] “ie : -_ - . {° ae a 
KUDeCW | the tinie OF sald agreement, Sale, or delivery Of Salad DOWUS 


ma pons in plaintiff’ S sald complaint herein ment 
4 i t1\) : ] : a? . } 2 97 — I,» aeyv? 
Mt th matters and th Ines mM plalmntuil s. coOmpiaint in this cause 
| relative to the want of consideration or fraudulent exeeution 


pth Ol cai] bonds. or to the alteration oft the s Salad COUDOLNS 


thereto annexed. And defendant denies that he knew said supposed 
facts. or LV Or eithe of them. at the time of the sale or de live ry ot 
said bonds or coupons, or concealed any or either of them from sid 
plaintiff, And defendant further denies that he falsely, fraudulently 

: . ) | : . 3 t } 7 } } | } ? rf 
Or Gdesi@g@nealy Imposed o1 intended to 1m pose upon the sala platntitl, 
or intended to deceive or defraud pl. untill, by the sale and delivery 
of the said bonds and coupons him. And, farther, defendant de- 


nies that at the time of the erie and delivery of the said bonds and 
) | y defendant to plaintiff he had any knowledge or notic 
ither aetual or constructive, that the said bonds had been issued 
without consideration, or forged, or that said coupons had been al 
tered, nor iad he notice of any facet or cireumstance which, had he 
rsued it, would have led to a knowledge on his part of the supposed 
faets in sd complaint mentioned. And defendant In fact says that 
the time of the sale and delivery of the : said bonds ana COUPODS 
thereto annexed by him to said plaintiff he believed them to be valid 


ind wenuine bonds and coupons of tue suid county of Clark. 
id had no knowledge or notice of any defect or infirmity 


therein. Or in anv or either of them. 


Aud, having answered, defendant prays to be hence dismissed 
with his costs 1n this behalf sustained. 
(S’o'd) DECKER & YONLEY, 
Attorneys for Defendant. 
UNITED STATES OF AMERICA. 
District and State of Colorado, | 


a. oe 


Thomas M. Bowen, being first duly sworn, on his oath savs that 
he is the defendant in the foregoing and above-entitled cause: that 


he has read the foregoing answer and knows the contents thereof, 


- 


i 
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and that the same Is true of his own knowledge, except the matters 
and things therein stated and set forth upon his information and 
belief, and as to those matters and things he believes it to be true. 


(S’e"d) THOS. AL BOWEN. 


—"s 


Subseribed and sworn to before me this 20 day of Mareh. 1SS2. 
[SEAL. | (S’o'd) ALEX. B. McKINLEY, . . 
Notary Publhie. 


re 
Joseph Shipp i) US. ‘Thomas Nl. bowen. Answer LO amendm nt to 
Kiled Apr. ly. 1SS2. (S’o'd) Kdward I. Bishop, clerk. 


endorsed ° bes. Ly) LU. >, cireull COUT, district Of] (‘olorado. 


complaint. 


Decker & Yount Vv. att’vs for defendant. 


Ou Lund afterwards and on, to wit, the 3d ay of May, A. D. 
ISS2, the sume being one of the regular juridical davs of the 


May term. A. D. 1SS2. of said court—present, the Llonorable Moses 
lett, district judge—the following further proceeding was had 


i 
CLL red ot record 1h) sud COUTT and In sid cause, TO WIL: 
Cdrcle a Leave a bile Ame nded (Complaine. 
JOSEPH SHIPPEN vs. THoMAsS M. Bowen. 
Money demand. 


At this day comes the said defendant, by Bb. I. Rice, Esq., dis 


atlorhney. 

And thereupon, the said defendant now here in open court con- 
senting thereto, it is ordered that the said plaintiff have leave to 
file ay rem cli) amended complaint, as he shall be advised, and let 
the Siild dete nadeant answer the sald amended complaint within three 
(2) days from this day, 


And afterwards and QT) the Sallie day, Ol) the od ity of May, A. 
D. 1882, came again the said plaintiff in his own preper person and 
filed in said COUurt and In SAG Cause lis amended compiaint. 

And the said amended complaint Is in words and figures as fol- 
lows, to wit: 

Amended Complaint. 


LTNTrTED STATES OF AMERICA, | | 
. . p . i. 
District Ol ( olorado. j 


In the Cireuit Court of the United States tor the District of Colorado. 
October ‘Term, 18581. 
JoserpH SHIPPEXN, Plaintilf, 
US. - NO. 7O0. 
THomas M. Bowen, Defendant. } 
Plaintitf ’s amended complaint. 


Joseph Shippen, plaintiff, a citizen of the State of Missouri, com- 
plains of Thomas M. Bowen, defendant, a eitizen of the State of 


Colorado. and states that heretofore. to wit, at the time of the com- 


20) JOSEPH SHIPPEN Vs. THOMAS M. BOWEN 


mitting of the grievances by the defendant as hereimafter next 


) 


mentioned the said defendant was possessed of ninety-one sheets of 


paper purporting to be funding bonds made, executed, and deliv- 

ered UY the COUNTY of Clark, a munie Ipa | corporation created and 

existing under the laws of the State of Arkansas, and dat May 

9th, IS74, by each of which bonds the said county should be bound 

earer the sum of five hundred dollars five years from 

rereot, LOL’ ther with interest at the rate of « ieht per cent. 
) 


per annum, payable semi-annually on the drst days of January and 
July on the presentation and surrender ot the annexed coupons for 


Interest as tiey several] vy bee me adue and payable, the first coupons, 
sacués Rida ean es thie first dav of July of the next sueceed- 

a VE after the date of the bonds, the same bene issued for value 
recelved 1n the outstanding Indebtedness of sae ne Mese and 
according ice the provisions of an act of the Cyeneral Asse mibly of 


] ; + { as ts . p cat sine 
the state ol] Arkansas entitied An act tO AULNOrIZe eertaln counties 
+ +a a i tbe +> Sarit : — ] aie 2? +> , ] ss . ¢ Or <2 
to funa their outstanding indebtedness.” approved April 29th, 1873 
P oe i 


ee : 1] See , ™ bon aae atseuce 
and to be ailke 1N atl Material res pe Us excep Loe desle@nating num- 
} 


} > 7% } } } } 1 7 } 
rs, and said bonds to have all said interest Coupons annexed ex- 
. 2a j -_ Pr. oe } } } 
cept the first coupon trom one of sald bonds, DeIng numbered 
A s . 
spectively, to wit, from 152 to 142, and from 144 to 189, aud from 
{ 


— cm 1, ene 024: 1} we: Busgeces 
W2 LU) Loy. and from ZU00 Lt 256—all sale 1} umbers DeCTIY Inclusive. 


} ’ : c } } } . ° } 
And the said defendant, beine desii ‘ous of sellin nd dis- 
‘> f ‘ a o od e+ , ® ‘ , . 

y+ posing OF the salad ninety-one sheets of saiten eg Sel Ho 


i ee mnie bore 1: 
Oth daAaV oO] February. LS76. Wrod) CULT slid = Ill- 


juriously contriving and intending to deceive, defraud, and injure 
the plaintiff in this behalf, then at said time falselv, fraudulently, 
and deceitfully represented and asserted to the said) plamtiff that 
sald nine LV-One shi ets of Paper wer hninetv-one bonds with COUPONs 
attached, made, executed, and delivered by the county of Clark, a 
Ipal corporation created and existing under the laws of the 


miu Iel 
State ol] Arkans: is.and dated May Ot]. 1S74, by each ot which bonds 


the Sl COUNLY Was bouna LO Pay LO bearer the sum of five hun- 
dred ad llars, lawful mohey of the Lnited States of Ame«e rica, five 
vears from the date thereof, together with interest at the rate of 
elo lit per Cc nt. per annan, pavable semi-annually oh the first days 
of January and July, on the presentation and surrender of the an- 
nexed coupons for interest as they severally become due and pay- 
able, the first coupons, however, wage 4: payable on the first dav of 
| le next succeeding vear att the date of the bonds, the 
Same by Ine issued for value received ym the indebtedness oft snd 
COUNTY under and according O the provisions of an act t of the Gren- 
eral Asse mbly of the State of Arkansas entitled “An net to author- 
ize certain eounties to fund their o 
proved April 27th, 1878, and to be a 
except the desi 
pons AnnexX¢ a except t the first COUPONS from One of said bonds, and 
said bonds being numbered, respectively, to wit, from 152 to J 42, and 
from 144 to 189, and from 192 to 197, and from 209 to 236—all said 
numbers being inclusive. 

Whereupon heretofore, to wit, on the said Sth day of February, 


itstanding indebtedness,” ap- 
like in all material respects 
icslonatins ov numbers, the said bonds to have all sald cou- 


+e 


- 
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1876, the said plaintiff, confiding in the said representations and 
assertions of the said defendant, at the special instance and request 
of the said defendant bargained to buy from him the said ninety- 
one sheets of paper at and for a large sum of money, to wit, the 


sum of eight thousand dollars; and the said defendant, at 
30 sald time, by falsely, fraudulently, and deceitfully pretend- 
ing and representing to the said p Jaintitt that the said false, 


fraudulent, and deceitful re presentations of the detendant were true, 
then and there - ya] the sald ninety-one sheets of Paper tO plaintiff 
at and for the sum of elolit thousand dollars, and the said plaintiff, 
al sald time, paid the said detendan { the Said SUthi O] elolt thousand 
dollars for the same, whereas, in truth and in fact, the said ninety 
one sheets of paper were not bonds made, executed, and delivered 
bv the COUNLY QO] Clark, cl municipal corporation Createa and ex1st- 


lated Ma: 


om» } ! . ; . ] } a - 4 ee ; aa , ; 
LSi f, DV each O1 which bonds the Salad COUNTY Was To prety tO verrel 


Ing under the laws of the State of Arkansas, and 


. ‘ —_ i. > } . ] ] ‘ . ° 4 > ak ‘i, ] t } 7 
the sum of five hundred dollars Wve vears fTrom the date thereof, 
With interest at the rate of i per cent. per annul paval semil- 

1} . } 7 , : 
QnNnNUaALV, OM the fist Gays January and Julv.on Lhe presentation 


and surrender of the annexed i COUPOrs for in 

} } } } ’ . ; 

become aue ahd pavable, the first COUPONS, nowever, DelNe } cVavD 

OT) the first aay ol July of thie NeXT Vear sucCeCUING the date of the 
& 


PO pPotl ais riey severally 


} 


, , rh #- ee , 
bone ds, [he same belpe ISSu (i for vaiue recelved, 1n 


4 } ; 4 — ‘ . ] . ] se ; ‘is = ia = : 
indebtedne SS OL Salad COUNTY, Under ANd according to the provisions 


of an act ¢ yf = Cx neral Assembly Oj the State of Arkansas ( ntitl d 
‘An act to authorize certain counties to fund their outstanding in- 
lin approved April 20th, 1875, and to be alike in all mate- 
rial respects ( xcept the designating numbers, hid t hae - t DOHdS TO 
have all said interest coupon s annexed, except the first coupon from 
One oft said bonds. ana Sila bonds beine numb rea, resp ctively. LO 
wit, from 152 to 142, and from 1-444 to 189. and from 192 to 197. and 
from 209 to 236, alls on numbers berne inelusive: but the same 
were filse anid Sspul OU forgeries devoid otf vitlidity. tore: _ elfect, or 
a of any kind ed wos threat the sac COULTY Ot lark did hot 
receive full and ade qu ate consideration to authorize the issuance of 
seek ‘oblinati ons, and that said pretended bonds and coupons so de- 

livered were made and executed and uttered outside of the 
OO State of Arkansas, long subsequent to their ostensible dates 

] } 


“ile “— 
by persons pretending to act as the chairman of the board of 


e " . +) ; } | BR j | Pt » 
supervisors of said Clark cOuUnLYV and the cOUnTY Cie VK OF SAG COUNTY, 


when said persons did not hold said offices in facet or in law. and 
sid pretended bonds and interest COUpPoOns Were by tiem fraudu- 


lently antedated to May Oth, IS74, after their resignations from said 
offices had been aceepl ted and aiter them fliolt from the sald state: 
that the impressions of the seals upon said pretended bonds were 
made by false and peg gr seals manufactured and procured for 
such purpose, and not by the genuine or authorized seals of said 
county; that each of the said interest coupons annexed to said pre- 
tended bonds had been materially altered im its date of payment 
subsequen t to the execution, registration, and issuance thereot [and | 
prior to the delivery to plaintiff; that said pretended ioe were 


aos Nir anew 
SE we ee a . woe ted a eae es 


“ey : — . -_ : . . iesiiniatin 
LAs JOSEPH SHIPPEN Vs. THOMAS M. BOWEN. 
? tT i +? ’ ,? } ’ ee ae - dal . ' ) , va, ; 
lob GULY registered, according to tlie requirements of the statutes of 
Arkansas. the ofhee of the auditor of [the] state prior to their 
: : } | ' } ] : ? 
ISSUCT i negotiation, but a subsequent and fraudulent registra- 
OS a: i - 1} (° ee ae ae ; 
(10h the} was procured | all of which facts the said defendant, at 
Lie tlme of fils maKING HIS Salad Taise ana deceitful representations 
6 + | Letent<te + Soe nie ere! © ae | ee ; 1] Ix} 
aS the Padi IS TTOrmMmMed and vHNelleves, wel chew. 
\ 7 ] : } t } } + | tT ; } | , ) ' ‘ 
And plalntill Turther saith tha the said defendant. OV mMeahs of 
| + + } ee : ' ; | ] ; eget ls ; +7 y ’ ; 
[] Drebiises, at the time uforesaid, falsely anal audulently gdmecelVead 
LLC PlalNbLIItL OM) Lhe Salt nfioresald., and thereby the salad HIeuVy-ONe 
Sih SOF pap rhave become and are of no use or valu to plaimatitl, 
H ’ , (* . ; ; ° ’ " . \ } 
to th dlnagve OF the plainu ib the sum oF elghty thousand dol- 
rs, for which sum, with interest and costs, plaintiff asks Judgement 
} | B tie 8 C’ 2 BD Fan, 8 - Pee 
Sod JOSEPH SHIPPEN, Plaintiff 
STA Maissourt, | 
t ~ / / i 
JOS Pik OUT P Ped, pilalntii in the toregomnge® amended COMptlant, 
J ‘ . } 4 ~*~. : , . : 
ing duly sworn, on his oath states that the same is 
- 4 : ty } R ] a } as 4 | : _ BP } 
o> | true of his own knowledge, except as to the matters which 
therein stated on bis information and bellef, and as to 
j } } } Ds ’ } 4 } ga 
{hose matters that he vbelleves them to be true. 
Cs ‘7 gD ‘ PDL AI 
Sod JOSEPH SHIPPEN. 
4 } ve i 7 aes ‘ ; Ww 4 | } , "y oa | -) 
Sworn to and subseribed before me this Sth day of April, 1882. 
1 ee : = ] — 7° a } 7 
Withess my hana and omicial seai. 
ISHAT. | (Sod) % ©. BLAIOT. 
Nota, 7 } hlic 
—_— T 3 ie : ‘ q % } . } : ] 
MIGOKPSCA > (Vo. ti. SS. Clreuit court, GIstrict OF Colorado. Joseph 
MSH Pehl v: PhOoOmMas M. Bowen. Amena (Q GoOoMplalhe. hailed \baiy 
5 ft A « 
i, 7 4* 3 7 | ;" rf 4 ‘" i. | } es ig 
- Bev... i35 O (q) lcdward I Bishop, clerk 
' } al } 4] ] r 4 , » 
And afterwards and on. to wit. the 6th dav of Mav. A. D. 1SS2. 
Came agalhn the salad defencant, by his attorneys aforesaid, and filed 
sald court and in said eause his answer to the amended com- 
» a] _ ee a j ce 
plaint, and the said answer Is in wordsand figures as follows, to wit 
Answer to Amended Complaint. 
UNITED STATES OF AMERICA, | 
/) CL oO; Colorado } 
Sle in the United States Cireuit Court in and for the Dustrict 
ae 
aAIOresalad., 
| — = Daa ca. oo” See > oneness c } 
JOSEPH SHIPPEN laintiff, as. ‘Tomas M. Bowryx,. Defendant. 
4 } —_ ; 4 : aaa Py 'y = ? ; > , [ny ° i oes * Pi 
Anda comes the said detendant. and, for answer to plaintifl - 
amenvaeca complamt herein, says— 
Phat at the date when, in said amended complaint mentioned, he, 
4i Sa ] oy ] ‘ ; an ‘ I x ‘ * wn f +7 7 ° 2 a 
the said Qefendant, had in his hands and possesslon 101 sale, as the 
ts 4% 7 . y ri. 2 : } . © ' An . : , : : ° ee 
agent of one Charles W. Tankersley, ninety-one instruments in writ- 
. ] : : , a . a > .% Be nl PT 7 
ing, denominated on their face “county of Clark, State of Arkansas, 
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funding bond,” purporting to be signed by D. S. Dolbear, as presi- 
dent of the board of supervisors, and Ludlow B. Clark, clerk of said 
county of Clark, with interest coupons thereto annexed, purporting 


to be signed by said Clark, as clerk of said county, and having en- 
dorsed thereon what purported to be a certificate of the registration 


thereof, a ‘cording tO the laws of the State of Arkansas, in the office 
of the auditor of public accounts of said State, and sealed with his 
seal ead mmm jpn: eines Instruments in writing defendant then 
and ‘believed to be genuine and valid funded bonds and cou- 
Polis of the nes county of Clark, 11) said Siate of Arkansas, as bv the 
form and recitals the eof, and the seals, certificates, and signatures 
thereto annexed they appeared and purported to be, and which the 


de fendant SUpPpose Ss to be the Same lnstruments referred to in plain- 


~ 


tiffs said complaint as pieces Ol paper, Wh ana DA each of While. 


said Instruments in writing it was reeited, declared, and stated that 
the.said county of Clark would pay to bearer five hundred dollars 
five Vvears after the date thereof. with interest at tne rate of S per 
cent. per annum, pavable semi-annually on the first days of 
January and July,’ upon the presentation and surrender of 


the }) O}) I’ COUPONS for interest HS they respectively become due 

and payable ; that the first COUPON Wpo 1) each ot sald instru- 
Ste ments In writing should fall due upon the first day lof] July 

of the vear next succeeding the date thereof; that said in- 
struments in writing were issued by said county for value received. 
1 the outstanding indebtedness of said county, — vind according 
LO ahh acl ot | the (re le ral Assembly of the Stat ( Ark: tls s entitled 
‘An act to authorize eertain county- to nt acca nding lli- 
debtedness.” approved April 29 1875, and that each of said instru- 
ments an Writing were of il series of bonds of like date, tenor, and 
effect, except as to the designating humbers thereof. 

And. iurther auswerlng, dete) dant de an th: “il he on the Sth day 
of Iebruary, 1S76, or any sy time, wrongfully or injuriously 
contriving or intending to cheat, defraud, or se jaces theecen itt In 
threat behalt. falsely — ira dlule ntly represe nted orasserted tothe plain- 
til that said instruments in writing so held and possessed by him 


) 


were the bonds and coupons of the said county of Clark made, exe- 
cuted, and delivered by said county of erg es unicIpal ecorpora- 
tion created under the laws of the State o Ark: psgingt dated May y. 
S74, by each of which said county of ¢ lark would be bound to pav 
to: bearer the sum of five hundred dollars five — after the date 
hereof, together With interest at the rate of & per cent. per annum 
pavable semi-annually upon the surrender of the proper coupons 
as they respectively J fell due. | 

And defendant denies that he ever at any time, wrongfully or in- 
riously contriving or intending to defraud or injure the said 
heist in that behalf, falsely, fraudulently, or deceitfully repre- 
sented or stated to plaintiff that said instruments in writing then 
held by defendant purporting to be bondsand coupons of said county 
of Clark, in said complaint called pieces of paper, had been issued 
by said county for value received, in the outstanding indebtedness 
of said county, under or according to an act of the General Assem- 
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State of Arkansas entitled “An act to authorize 
unties to fund their outstanding indebtednes,” ap- 
pril 29,1873, and to be alike in all material respects 
designating numbers, or that said bonds had all the 
d exeept one coupon from one of said bonds, or 
is Were numbered with any particular desiguating 


l@ ever at any time represented or 
plaintiff! that the said ninety-one Instruments In 
ninety-one bonds, with the ec upons attached, made, 
livered by the county of Clark, a municipal corpo- 
id existing under the laws of the State or Arkansas. 
J. 15/4, by each of whieh tha Sec county O] Clark 


r |... lL. os a maa l oa ye - 
ay to bearer the sum of five hundred dollars, lawful 


+ } ‘ 4 ~ « . oe . } a > {* 
lied states, five years Tron the date 1 Mecreotl, lo- 
: } 
rest a e rate OI 8 per cent per abla, payable 
, woe ; 
1 thie first davs of Januarv and Julv on the pre- 


} . ’ . 
‘ j , } . ’ : he ; ° . . - , ‘ , 
enacer of the annexed coupons for interest as they 


due and pavable, or that the frst Coupon thereon 


| } ] 1) r sail as , ; . 
ue and pavable on the first day ol July O] the 
dine the date of said bonds: and denites that he. 
fabti. ever asserted or stated to plaintiff that the said 


ritinge had been issued for value reeeived, in the 
btedness of the said county of Clark, under and 
| rovisions of an aet ()] the General Assembly of the 
. ‘taln counties to 
ri} 29, 1875, or 


. , 
; ; S84 ‘ 4 t ry] *} ) ) 
_ ( BRA ERE (| Ai it wv () bIILIIOYIZ¢ Ce} 


i 
1eppye +P) Ze ry] fPpeow SR AY BY y oe 2 \ 
cLithad its PLEA AC IRILO CLL 6 cLP PIL ONE (] rs 


[TrumeHLS Were allke Wd hd respects except as to the 
fyers Peres 
: | ] ’ *) } ’ . > ' 
jdehnles that he made any statements or representa- 
thatthe said instrumentsin writing were the bonds 
} bs 22 
MarkK., OY OF Or CONGCerHUINYS the venulneness, Valldally, 
, y 4 3 { . . . . 
and obligation thereo!l as avalnst the said county of 
} } ] . y* } } ° . . 
Lr SaVS That thre eraeenoue purchased the said bonds 


udement and mtormation aifter an examlbation 


Is true that said plaintiff did at the time when in 
mended complaint mentioned, and at the price 
tated, purchase the said instruments in writing, then 
ot defendant va afore sald, purporting tO he the 
ns of the said county of Clark, but not at his re- 
nce Upon any statement or representation made 
wtf ot « CU Conc rning the said bonds OP COUPONS, 


} ° .* ° ° } 
Ss, validity, or binding ftoree of the same; and de- 


hat he, at the thrme when 1n plaintiff’s sald amended 
1, or at anv other time, by falselv, fraudulently, or 
ding, asserting, or representing to plaintiff that 


j j } oe ae : } ; } . 
iufehbnt., or Geceltint re presentations Of defendant were 


ile defendant denies that he made any or either of the 


iff saad hinety-one bonds purporting LO be the bonds 
said county of Clark. 


a 


~ t 
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said statements or representations in said plaintiff’s said amended 
pone alleged to have been made by him of and coneerning the 
said bonds and coupons, nevertheless he says that he is informed and 
believes, and upon such information and belief charees the fact to 
be, that said instruments in writing sold and d livered to plaintiff 
by defendant were not, nor was any or either of them, devoid of 
validity, force, effect, or value. 
And, upon like information and belief, the defendant savs that it 
Is not true that the said county of Clark did not receive a full and 
adequate consideration to authorize the issuance of such obliga- 
tions, and denies that said obligations so sold’ and ) 
ngs tith by defendant Were made or executed outside of the State 
Arkansas subsequent to their dates by persons pretending to act 
as ch: ur ae ; the board of oe rvisors of sald Clark Countv an 
county clerk of said county, When such persons did not hold said 
offices 1n fact or "wee and denies that said bonds or coupons were 
antedated by them to the 9th day of May, 1874, after their resig¢- 
nation from said offices had been aecepted, or after their flight 
from the State of Arkansas, and denies that the impressions 
42 of the seals upon the said bonds were made by false or ficti- 
tious seals, and not by the genuine seals of said county; that 
defendant is not informed, of which fact he was entirely ignorant at 
the time of snle and delivery of the said bonds ania COUPONS LO 
plaintif, that after the execution of — bonds and coupons, but 
before the delivery thereof LO any holder « he re olstration thereot 
thie COUPONS thereto annexed were ¢h: ALO! 
turity thereof by the said DLS. Dolbear, president of the board of 


supervisors, and Ludlow b. Clark, clerk of the said county of Clark, 
] 


a 
a 


uS to the date Ol hé- 


_ 


In order to make the same correspond with the requirements of t 
law under which they were Issued, the said first — on the said 
bonds having by hiistake been originally made to fall due on the 
first dav of July of the vear in which said bonds bore date, and the 
sald other coupons | thereon on the first days of January and July of 
each year thereafter, instead of the first coupon ot | 
bonds being made to fall due on the first day of Ju \ 
next ensuing the date of said bonds and each of the other said cou- 
pons on the first davs of January and July thereafter, as was. re- 
quired by law, whereby the payment of said coupons was postponed 
one vear from the time fixed therein before said change was made, 
and which said change in said coupons in nowise affected the valid- 
itv of said bonds or of said coupons, or the rights of the said plain- 
tif, or the lability of the said county of Clark in the Aries’ and 
defendant savs that it is not true that the said bonds so sold and 
delivered by him to the plaintiff were not registered according to 
the statute of the State of Arkansas in the office of auditor of State 
prior to their negotiation, and dentes that a subsequent or fraudu- 
lent registration thereof was at any time procured, 

And, further answering, the defendant, upon information and be- 
hief; savs that the said bonds and coupons purporting to be the 
bonds and coupons of the said county of Clark so sold and deliy- 
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the State of Arkansas, dated May the 9, 
IS74, by each of which said county was bound to pay to bearer five 
lred) doll ful money of the United States of America, 
iereof, toeether with interest thereon at the 

; ?} 7 = } Bs . 5 
rate oF SO per cent. per annum, pavabie semi-annually on the first 
Gil Jaunuary and July Upon the presentation and surrender of 

. * ‘ i 

) } ‘ ° 1} } ) 
the annexed coupons for interest as they severally become due and 


Pras by | 

Lund defendant denies that he ever at any time made any state- 
ments or representations to plamtiff concerning said) bonds or cou- 
pous which he, the said defendant, knew to be false: and denies 


bees Bas ' eat sale atell ar. ~ legryt a! vat 
that OV reason of the Vrievanees 1 milaint ll S Sala COMP als aile@ed 


he, the said plaintiff, hath been injured or hath sustained damages 
to the sum of eighty thousand dollars, or to any other sum whatso- 
- | 

\nd for a second and further answer and defence to plaintiff’s said 
complaint herein defendant says that plaintif’s said cause of action 
in dial complaint mentioned accrued to him, the said plaintiff, with- 


j 4 r 4 ‘* ‘ ? } ° } a ; ° a We ee ° : 
out the State of Colorado, to wit, at the eityv of Sant Louis, 1D the 
a. i e ees ieee } va ae a ‘ne ae } "7607? wi © 
state oO] \ilssourl, on the bith dav ol february, 1D the veal 1S76, 


} ° ’ 
j 


upon a contract then ana there entered ito bv and between the 
pla ntit and cle fendant lor {he sale and at ve ry of the sald bonds 

nd coupons in said complaint mentioned more than two vears 
bet re the commencement of this aetion., and that the plamtiff did 
Hot Commence his aforesaid action here aqoulst defendant within 


’ 


‘ | : " ly . re : : a . = 
two vears next after the accruing of said action to him, whereby and 


re ‘ } ‘4 } } — , ee 
L)\ Of the statute of this State 1n such case made ana provided, 
: "ig “ } j - ) aa . q® : - 
1) iol In said State at the time of the acerulne o} sald action to 
] ‘ ; ] 4g ’ 2 | , } ; oom fs J ] 7 ’ : 4 
pie and ror more than two vears therealiter, but now repealed, 


f. 2. as eeny a oe a , . 
plalMtiit S Salad action became and was barred, and a right LO rely 
; ee on . _— laintifft’c cal anti eC 
bon sald statute as a delence to Plaimuit’s sald action Was 


. ? ] : : ] ] " , ° 4 i+}, : -t | as » Ie ] ° +) Os 
i é \ ( SLCC] Lt) Gelehndahl QI}. tO Wit. Li1@e SIACH) (fai \ Ol ePOUTrUAary, 
1Q” . - ; a ee ae {" °) lande 
IS7S, at, to wit, the district aforesaid; and defendant pleads 


| f° } SS > cates , . . ‘ : . “il 
ti:e@ Sate Statute 1h bar QO] Psaltis Ss aloresald acllon against 
epee VC 


And tora third and further answer and defence to plaintiff's said 
action herein defendant says that the cause of action set forth in 
bey] ) aint did not accrue within six vears before the 


And for a fourth and further answer and defenee to plaintiff’s 
sald action herein defendant says that the cause of action set forth 
In plaintiff’s complaint did not accrue within three years before the 
comn encement of this suit. 

| defendant, laving fully answered, prays. to be hence dis- 
missed with costs In this behalf sustained, Ke. 
(S’o'd) DECKER & YONLEY, 
Atl’ys for Defendant. 
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UNITED STATES OF AMERICA, 
District of Colorado, County of Arapahoe, | 


Thomas M. Bowen, being first duly sworn, on his oath says that 
he is defendant in the above-entitled cause: that he rev read the 
foregoing answer therein and knows the contents thereof, and that 
the same are true to his own knowledge, excep as to the matters 
and things therein mentioned and set forth upon information and 
belief, and as to those matters and things he believes them to be 
true. 


(S’o'd) THOS. M. BOWEN. 


Subseribed and sworn to before me this sixth dav of May, 1882. 
[SEAL. | (S’e"d) ALEX. B. McKINLEY, 
Notary Public. 


AS Kndorsed: No. 755. U.S. circuit court, district of Colorado. 

Joseph Shippen versus Thomas M. Bowen. Answer to amended 
complaint. Filed May 6, 1882.) (S’e’d) Edward I*. Bishop, clerk. 
Decker & Yoniey, att’ys for defendant. 


And afterwards | und on, to wit, the 6th day of - AY, A. D. 1882, 
the same being one of the regular juridieal days of the Mav term, 
A. D. ISS2, of said court—present. the Honorable Moses Hallett, 


I 
. : ns ) » 3a ; rl : Be 2 . } } pe 
district Judg@e—the following furthe proceeaine Was had and en- 


entered of record 1n said court and in said enuse, to wit: 


Orde r. All Depositions 10 be Ope ned. 
JOSEPH SHIPPEN vs. THowaAs M. Bowen. 
Money demand. 


this day comes the said plaintiff, by J. M. Holmes, Esq., his 
attorney, and, on his motion, it is ordered by the court that all dep- 
ositions now 1n the office of the clerk in this cause be opened, pub- 
lished, and filed as of this day. 


49 And afterwards and on, 7 wit, the 9th dav of May, A. D. 
1882, the same being one of the regular slag davs of the 
May term, A. D. 1882, of tid cour i—present, . Honorable Moses 


Hallett, district Judge—the following pp en ee was had and en- 
tered of record in said court and in said cause, to wit: 


Order. To Reply to Amended Answer. 
JOSEPH SHIPPEN vs. THomaAS M. Bowen. 
Money demand. 


At this day comes the said defendant by B. T°. Rice, Esq., his at- 
torney, and on his motion it is ordered by the court that the said 
plaintiff reply to the amended answer herein within three (3) days 
from this day. 


een ee 

re aa andi hea gene = 
bog . Fie 

#3 t FESR >: a dy Se S eet a 
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And afterwards and on, to wit, the 10th day of May, A. D. —, 

ime again the said plaintiff, by Messrs. Harmon and [ellis and J. 
MI. Llolmi 5. lesa. his ALLOPHeYVS, ana filed 1) snd COULT and In said 
cause |} demurrer to defendant’s answer to amended complaint. 


And the said demurrer is in words and figures as follows,to wit 


‘ 1 T } } ' 
Demurrer to Answer to Amended Comptaine. 


in the Cireult Court of the Lnited States tor the District of Colorado. 


} — — er } teasmt3 ae . i] 99409 me 

nd now again comes the pialntilh and Gdemurs to that por Ol Of 

. | ' * ip Pe . Ta rF t ha +17 ‘1t] 
Sanswerto plalntil S amenaed Cotplalnt bDe@TNnAINe With 

T ' | } } } } BEYE. rt | s} ] \\ (| fonce ” } 
\ ‘ ii LUO «a Second Gh? te rEHePr ANSWe! Paaue ASE. cl tlt 

om ekie. an o a Ss sae oe Pee OORT : P 
elvaiidi Wilh toe Words Ili Dar OF PAINT S aroresald action against 
; . }} ' = ty . " . } ig } , "| > ] ; ee & & ] "Y i | t}): ee 
nim, ae. and tor vround of demurrer plalnti shboweth that said 


y 5 | ~ 4 . . 
; : ; 4 ’ i ‘ t* 7)? i ) t ‘ T ) fs} af Be «7 »?? ‘ } t a 
portion Of sald answer does not state facts sullicrent to constitute a 
t 4 ) | ; ) t Yn > {° ty 
{ Cot ke , errapeeneen =» ALIS Ol GACLIULI 


7 . 7 ' } " } | | ( b ] t | , \ 
\ ntuibs amended compia b wD Innine with the words 
‘ > j he ‘ } ryt] ‘ )} ] { , ly ee ‘ aa £2 3° ‘ 1) yf 1?) ) } ‘ (\} 1} »cr 
iii ‘ (Ji «i BoA @ | Lt cALIiC] iu] Lid a itis \¥ 3 l cL il ( (1 1 ( tt. om alia { Haig 
? ] 


sae il baw — fees 5 ee : ’ } = 7 i" 
Wilt) The Words "WITHIN Three Vears before the commencemMeblt oj 


a Pes oe ae : 4 ’ one ] 'y } : BS 1] 
this suit.” and for mwpounad Of demurrer plant showet ) LAL Sak 


WoOrtion oO} suid answer does not state facts sufficient to constitute a 
fense to plaintiff’s cause of action. 
S’o'd) HARMON & ELLIS & 
J. M. HOLMES. 


Pla intith’s j ff ys. 


. ] } go hen Y ‘ : : SF Ree. a ee } 2° 

Isndorsed: Zoo. U.S. eireuit court, district of Colorado. Shippen 
- are ee hs ‘hiera ae 

MS. powell. ladntili s demurrer to defendants answer to 


5] amenadcd complaint, riled May 10. 1882. (S* (| ) Mdward 


| 
| | 
I’, Bishop, clerk. Harman & Ellis, J. M. Holmes, plaintiff S 


= 4 


And afte rwards and on, to wit, the 11th day of Mav, A. D. 1SS2, 
the same being one of the 1 oular juridical days of the May term 
A. D. 1882, o1 said court pore sent, the Honorable Moses Hallett, dis- 
trict juadge—the following proceeding was had and entered of record 


in suid courtand in said Cause, tO WI 


Order. Leave to Reply to Answer to Aimende a) Complaint. 
JOSEPH SHIPPEN vs. [THomas M. Bowen. 


Money demand. 


At this day comes the said plaintiff, by E. P. Harman, Esgq., his 
ttorney, and the said defendant, by B. F. Rice, Esq., his attorney, 
also comes. 


} 
aA 
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And thereupon, on motion of the said plaintiff, it is ordered by 
the court that he have leave to reply to the answer to the amende d 
complaint herein on or before Thursday, the 25th instant. 


And afterwards and on, to wit, the 24th day of May, A. D. 1882, 
Calne aoa the said plaintiff, by his attorne Vv aforesa idl. cll filed 1M 
sald court and in said CauUSe liis re plication tO answer to schemata 
complaint. 

And the said replication is in words and figures as follows, to wit: 


2 Replication to” /lInsawer fn Anended Complaint. 
In the LC nit | States Cireut Court in and for the District A foresaid. 
JosSeEPH SHIPPEN, Plaint THrowas M. Boweyn. Defendant. 


Uxirep STatres orf AMERICA, } 
District of Colorado. } 


z. F 


Now COMICS plaintiff and, for reply tO defendant’s answer to the 
amended complaint herein, says : 

That at the time in said comp aint paso when defendant 
sold and delivered to pl until the said nD ty-one sheets of paper 
denomina ted (}) their face ‘County of U ark, State of Arkansas, 
funding bond,” purporting tO be signed ss [). ». Dolhear, as p 
dent of the board of supervisors, and Ludlow b. Clark, as el 
said a of Clark, with interest coupons thereto annexed 
porting t o be sroned by sd Clark, as clerk of said COUNTY, and 
* AVI Ns = ndorsed thereon Wile a ahi () bea certificate of the reg- 

stration thereof, according to the laws of the State of Arkansas, in 


a olfice oft the wadines QO] public accounts of sad estate ana Si ruled 


with the seal Ol his office, defendant, 1 he was acting as the avcent 
of Charles W. Pankersley, as to which plaintif has not and cannot 
obtain ‘le bo or information sufficient to form a belief, failed to 


disclose the fact to plaintiff that he, the said defe.dant, was acting 
as agent for the said Tankersley or any one else. 
lkeor replication LO the allegation 1?) said ahnswer contained, that 
defendant believed then and there that the said ninety-one sheets of 
paper were genuine and valid funding bonds and coupons of the 
said county of Clark, in said State of Arkansas, as by the form and 
recitals thereof and the seals, certificates, and signatures thereto 
annexed they appeared and purported to be, by each of which 
53 suid instruments in writing it was recited, deduced, and 
stated that said county of Clark would pay to the bearer 
five bundred dollars five Vears are the date thereof, with interest 
at the rate of eight per cent. per annum, payable semi-annually on 
the first days of January and July upon the presentation and = sur- 
render of the proper COUpPONs for interest as they respectively be- 
come due and pavable, but the first coupons on each of said instru- 
ments in writing should fall due upon the first day of July of the 
year next succeeding the date thereof; that said instruments in 
vriting were issued by said county for value received, in the out- 
standing indebtedness of said county, under and according to an 


ieee tea % ae 
Lge oe BRER eS Paes 
rgretie Ac , eS5. iP EERE a cit, 


5 JOSEPH SHIPPEN VS. THOMAS M. BOWEN 


act of the (7e) eral Asset nblv of the state of Arkansas entitled “An 
act to authorize certain counties to fund their outstanding indebted- 
ness,’ approved April 29, 18735, and that each of said instruments of 


P . ie | ; a } ' lg = 
Wwrithn@ was oft fa | series of bonds of like date, tenor, and effect, except 
designating numbers thereof. Plaintifl Sayvs that, reserv- 
1g’ 1} y ‘ oes 2 _ ' - 
1! Mmsellr all Manner ol exceptions to the materiality, sufh- 


ra | 

belief charges the faet to be, that said allegation 1s 
a ir aid time defendant had reason to be- 
an laintiff is Informed and believes well knew, that said 
-one sheets of paper were forgeries and destitute ef validity 
or value, as charged in the amended complaint fired he rein, 
that he purchased the sid nine CV-One she ets of 
information after an examination 


Plaintiff denies that the dates of the said coupons were altered 
prior to the delivery of the said pretended bonds and coupons to 


i 
any holder and prior to the pretended registration thereof, and 
denies that said changes in the dates thereof were made by the said 
Dolbear and the said Clark, and demies that said changes in nowise 
iffected the validity of said bonds or said coupons or the 
4 ] hts of plaintiff? or the hability of the said county of Clark 
i the premises, but plaintiff avers, on information and be- 
lief, that the said dates of the said coupons were changed at the 
request and under the directions of Charles W. Tankersley long 


fter the pretended Issuance and registration thereof. 
. } } ee ’ [ e 
tion and belief, that the said pre- 


aot {a Sate I a 
Plaintifi Gehnies, UPOh WMTOrIMaAatl: 
A 


tended bonds and coupons so sold and delivered by defendant to 
plaintiff were issued by the county of Clark under and aecording to 
t | S; act of the General Assembly of the State of Arkansas enti- 
thed “An act to authorize certain counties to fund thei outstanding 
Indebtedness,” approved April 29th, 1875, upon and in consideration 
of the surrender and cancellation of the outstanding warrants of the 
said eounty of Clark to the sum and amount for whieh enech of said 
I l ({s \ s ISsSuUeCQ and thyett ead bonds and COUPONs were issued Upon 
| edienes to an orde} cL lit judgement of the board of super- 
V ] rs of the said ecounty of ¢ ark, Or threat sald board of supervisors, 
under the laws of the State of Arkansas then in foree, was a court 


of record, or that said order and judgement was duly made and 
) | lation of said warrants, and 


] 
tered recltuung the surrender and cancel 
+ | 7 " F ark } ] r ’ . > , y . 
ordering the issuance of said bonds and coupons, or that said orde1 
nd Judgment is Nn full force and effect, or that sald pretended 


bonds and coupons were actual 
by DLS. Dolbear. president of the board of supervisors, and Ludlow 
B. Clark, clerk of said county of Clark, or that they were on the 9th 
iv of Mav, 1874 sealed with the venue seal of said county, at the 


ly signed on the day they bear date 
| 
i 


{ \ j ie & 
| hn Oo] Arkadelphia, the county seat of the said county, 1 the 


State of Arkansas, or that at the time of the said pretended sealing 
of the said pretended bonds said Dolbear and Clark were the lawful 
othieers of the said county Dy law. empowered to slon and seal sald 


bonds and coupons, or any bonds and coupons, or that the said pre- 
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tended bonds were on the 14th day of May, 1874, or on any other 
day, filed in the office of the auditor of public accounts of the 
State of Arkansas for registration, or that a certificate of 
a1 registration thereof was on that or any other day endorsed 
thereon under the hand of Stephen W. Wheeler, auditor of 
said State, and sealed with the seal of offic 
Further replying, plaintiff says that he has no knowledge or in- 
formation sufhicient to form a belief as to whether said defendant 
at said time held said pretended bonds and COUPONS as agent for 
said ‘Pankersley, but plaintiff is informed and believes, and upon 
information and belief charges the fact to be, that at the time said 
defendant sold and delivered sald pretended houds and COUPONS to 
plaintiff said defendant had further knowledge eoncerning them 
than appeared on the face thereof, and well knew that said) bonds 
had bee a6 forge d: that said COUPOTIS had been altered : that said bonds 
had been sealed with forged seals, and had been signed and = sealed 
outside of the State of Arkansas, and after the persons who signed 
them had resl@ned their offices and fled from the said State, and that 
sald certifieate oft reoistration had been fraudulently obt; ined sub- 
sequent to its pretended date. | 
Plaintiff denies that he had equal means of knowledge with de- 
fendant touching said bonds and coupons, and the genuineness and 
validity thereof, or that he bought the same upon hisown Judgment 
and not upon any reliance placed by him upon the statements and 
representations made | AY defendant. 
lor re plication to the third defence set “ in defendant’s answer 
ple untitt Says that the cause of action set forth in the complaint 
herein di acerue Within six years before the consmencement of this 
suit. 
Wherefore plaintiff prays judgment, €e. 
(S’o'd) HARMAN & ELLIS anp 
2 J. M. HOLMES, 
Attys for PUF. 


SraTE OF Missouri, 
City of St. Louis, ) 


SS. 


Ob I, J. M. Holmes, being first duly sworn, do depose and say 

that Lt am attorney for the plaintiff 11) the above cause of 
action; that [have read the foregoing replication, and know the 
contents thereof; that the same is true, to the best of my knowledge 
and belief, and that I believe the same to be true: that the reason 
why t he nag rey lication Is not verified by the plaintiff IS that the 
plaintiff absent from the States of Colorado and of Missouri, and 
that there has been no opportunity Lo present the said replication tO 
him for verification. 

(S’o"d) J. M. HOLMES. 


Sworn to and subscribed before me this twenty-second day of May, 
1882, at my office, in the city of St. Louis, State of Missouri. 


952 


oy 
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\T\ eCOMMIssiION expires October Sth. LSS4. 
|SEAL. | (S’o'd) GEO. WALKER, 
Notary Publie. City ot Si. Louis. 


i orsed : No. iad. U. Ss. cireuit eourt, district of ¢ ‘olorado. 

S| Ippen Us. Thomas MM. Bowen. Replication to answer to 

mended complaint. Filed May 24,1882. (Se’d) Edward EF. Bishop, 
kx Llarman & Ellis & J. M. Holmes. att vs for pli. . 


] } } j ° Va 4 7 ; " 
And afterwards and on. to wit, the 2Ist day of June. /~. a> 
’ S ’ ig ? , a : ad a es —_ . 
<<, the same belng one of the regculai juridical days of the 


4 
’ 4 ° ; } 4 a. ] . } \ ; 
Wha V te ies Sas |). ISS?. of S1c] eourt—present, the Honorable George 


} =) —— .) : ; 6) 
rary, circuit judge—the following further proceeding was 
} c ] 


| ] 5 ] ' yf ] “ . ais . 
Md entered of record 1N Salad court and ih said cause, to wit: 
fj be The er 1p LL DUS Ule , £09 Amended Complaint Sustained fil Part. 


JOSEPH SHIPPEN vs. THOMAS M. Bowen. 


\t this day comes the said plaintiff, by Ie. P. Harman, Esq., his 
ney. and the demurrer of thie Sndd plaintill to the answer of the 
( ndant [QO the amended complaint herein havine hereto- 
CO Ty) on to be heard. and having been areued by counsel. and 
taken under asvisement, and the court being now sufh- 
elently advised in the premises, 1t Is ordered that the said demurrer 
< { St Tl) matte MiGs T)) the’ second paragraph of 
1c] bmswer and overruled as to the remainder of the sed clli- 

at 
And afterwards aud on, to wit, the 19th day of October, A. D. 
l » the same being one of the regular juridical days of the Octo- 
rm. A. D. ISS2. of sald court—} esent. the Llonorable \Ioses 
Hallett. district judge—the following further proceeding was had 


and @htere c nf senoud 1) sald court and nn sad Cause, TO wit : 
5S Order. Trial ('ommenced. 
JOSEPH SHIPPEN vs. THOMAS M. Bowen. 
Money demand. 


At this day comes the said plaintiff, by J. M. Holmes, Esq., his 
lefendant. by B. I. Riee, 


. . ' | T 7 ¢ 
nev, and the Sala 


IUSq., his attorney. 


And thereunon comes a jury, to wit, Thomas C. Brainard, John 
W. Galligher, I. P. Creighton, G. W. Lancaster, Abraham L. Emich, 
loses Kaltenback, O. P. Bauer, William Ee. Edom, Warren ©. Hill, 
. B. MeNairn, J. H. Robb, B.S. Tedmon, twelve good and lawful 
nen, and they are duly selected and tried, impannelled, and sworn 
to well and truly try the issues herein joined and a true verdict 
naer a cording to the evidence. 

And thereupon comes the evidence, the hearing of which is con- 


tinued to the hour of adjournment. 
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And the said Jurors, being now cach duly cautioned by the court 
not to converse among themselves or with others touching this 
cause, or the matters at Issue herein, or the evidence heard or any 
pg thereof, nor to listen to such conversation of othe Ms, are pe rmitted 

O separate to meet the court at its next IncomInE. 


And afterwards and on, to wit, the 20th day of October, A. D. 
ISS2, the same being one of the re PU nae juridical days of the Octo- 
ber term, A. D. 18582, of said court—present, the Honorable Moses 
Hallett, district iadanssilia fo bileeina further proceeding was had 
and entered of record in said court and in said cause, to wit: 


a9 (); dev. Trial Continued. 
JOSEPH SHIPPEN vs. TrroomAs M. Bowen. 
Money demand. 


At this day come a: gain the said parties, by their attorneys, re- 
peenee™: and the said jurors being now all here present and in 


Ul he yury-box, the hearing of the evidence herein is resumed and con- 
tinued to the hour of adjournment, when the further hearing herein 
is postponed until to-morrow, Saturday, the 21st instant, at the hout 
of 9.50 o’cloek a.m. And the said jurors beine how each duly Cau- 


tioned by the court not to COnVerse alno ng themse! ves or with others 
touching this cause or the matters at Issue herein, or the evidence 
heard or any prea thereof, nor to listen to such conversation of 
others, AVC permitted LO separate to meet the Court as aforesaid. 


And afterwards and Oh, to wit, the 21st day of Octo ber, A. 1). 
ISS2, the same being one of the regular juridical days o! > Octo- 
ber term, A. D. 1882, of said couri—present, the Honofable Moses 
Hallett, district judge—the following further procecding was had 


? 


and entered of record in said court and in said cause, to wit 
Order. Verdict t for Defe ndant. 
JOSEPH SHIPPEN vs. Trroomas M. Bowen. 
Money demand. 


At this day come again the said parties, by their attorneys, re- 
spectively, pe the said jurors being now all here present and in 
the jurv-box the trial nerein is resumed. 

And the said jurors having heard the evidence produced herein 

and the instruetions of the court, retire to their room to con- 
60 sider of their verdict. 
And afterwards, and on this same day, come again the said 
jurors, and on their oaths do say they find for the defendant 


And afterwards and on, to wit, the 25th day of October, A. D. 
1882, came again the said plaintiff, by his attorneys aforesaid, and 
filed in said court and in said cause his motion for a new trial. 


vy? 
eb) 
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And the said motion is in words and figures as follows, to wit: 
> 3 


Motion for New Triat. 


In the U 


_S. Cireuit Court for the District of Colorado. 


JOSEPH SHIPPEN, Plaintiff, 
Us. . No. (09. 
Tuomas M. Bowen, Defendant. J 


Now comes the plaintiff, by attornev, and moves the court to set 
he verdict rendered in the above-entitled cause and to grant 
a new trial therein, and for reason therefor says: 


} 1 He: . } } 
nat the said Verdict Is a@alnst the iaw. 


i } ’ met if coe : wal. 4 } pla ] 
Hat Sard Verdict is against the evidence. 


ait said verdict is against the weight of the evidence. 


L. That there was not sufficient evidence to Justify said verdict. 
Puy] +] ° TS } , ‘3+ ¢ ti . +. ; : , " ‘ > 
Phat the court erred on the trial in relusing to struct the 


JUPY, as Fe quested by thre plaintiff, that no sclentier on the part of de- 
tendant need be shown, and that the waut of scientier on the part of 

aunt would not constitute a defense to the action, to which 
ru ln and the aetion of the court defendant duly excepted, 

6. ‘That the court erred on the trial in instructing the jury 
that plaintiff could not recover unless they should find that 
the time of the sale of the bonds defendant knew of their 
want of validity, or, without ahy knowl dae on the subject, made a 


. | 
| 


direct and positive affirmation of their validitv and genurneness, 
- , * ; } . a2 4 } ] } . . | } —- Ue : a 
tending that platy shoulad Pei\ thereon, and that platnatifl did 


,* 


— 


i 
+ | heaeen De ete ae gt . typ ru? ] -f ; itt 
hereon, to which ruling and instruction of the court plaintiff 
: } } ? 
he time duly excepted. 


(Sed) HARMAN & ELLIS & 
J. M. HOLMES, 
A thy’s for PUT. 


FMndorsed : 755. Cireuit eourt United States. Shippen vs. Bowen. 
Plaintiff’s motion for new trial. hiled Oct. 20, 1SSz. (S'e'd) Ied- 


} ‘ PP | |, 
ward I, Bishop, clerk. 


\nd afterwards and on, to wit, the 25th day of October, A. D. 
2, came again the said plaintiff, by his attorneys aforesaid, and 
filed in said court and in said cause his bill of the exceptions re- 
served by him upon the trial of the issues herein joined. 
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And the said bill of exceptions is in words and figures as follows, 
to wit: 
Bill of Exceptions. 
In the Cireuit Court of the United States for the District of 
Colorado. 


co) 
bo 


JOSEPH SHIPPEN, Plaintiff, ) 
Us. » No. 755. 
Thos. M. Bowen, Defendant. | 
Be it remembered that on the trial of the above-entitled cause 
the following proceedings were had : 
The plaintiff, to sustain the issues on his part, introduced evi- 


dence tending to show that at the date mentioned in the com pli nt 
defendant sold to plaintiff for (SS,000.00) eloht thousand dollars 
cash sen hninety-one (91) sheets of paper purp ortine to be Clark 
county, Arkansas, funding bonds; that said sheets of paper were 


forge rie 5, and were hot PCHUINE bonds, as they purport ted on their 
face to be; that defendant at the time of sale expressly affirmed 
their reoularity and validity ; that defendant knew, or lad reason 
to suspect, at said time that they were not genuine and valid; that 
plaintiff be heved and sujq posed at the time of said sale that they 
were genuine and valid, and relied upon defendant’s representations 
to that effect: tI! at plaintifl had no notice or knowledge that de- 
fendant Was acting in sald sale as avon for anotlre r person. 

Here plaintiff rested. 

Defendant, to support the issues on his part, introduced evidence 
tending to show that the in rs mentioned in the complaint were 
genuine and valid Clark county, Arkansas, funding bonds; that at 
the time of the sale of said bon ds to plammtill defendant made no 
statement, represent. ition, or Warranty as to their Penulneness OF 
validity, but on the contrary stated that he knew nothing concern- 
Ine their Issuance, 

Phat at the time of sald sale defendant had no notice or knowl- 
edge of any ae of validity or of any defects in said bonds, and 
had no notice of any facts which would have aroused suspicion in 

reference to such bonds; that defendant, in the sale of said 
63 bonds to plaintiff, was acting as the agent of Charles W. 

Tankersley, from whom he had received said bonds shortly 
before said time for sale as agent, but that defendant did not at the 
time of said sale disclose to plaintiff his said ageney. 

This was all the evidence. 

Whereupon the plaintiff requested the court to charge the jury 
as follows: 

SHIPPEN v. BOWEN. 

1. “In this case plaintiff requests the court to charge that no scienter 
on the part of defendant need be shown.” 
Chatty on Pleadings, 197. 

2, Kust., 446. 
Chicago Legal News, August 19, 1882. 
Schuchardt vs. Allen, 1 Wall., 259. 


oo JOSEPH SHIPPEN Vs. THOMAS M. BOWEN. 


defendant sold the bonds without disclosing the 


L ( uch fact. that he was acting as agent for 
ry. | Pa } ] ] mm : at?P as y ' 
ba Crsiev, then he is ilavie asS.a principal, and his agency CONStUlL- 
ites PeTehn er 
} : } ] ] : 2 ; ae ] 7 
SO Liat the fact that the plaintifi sold the bonds 11) ques- 
e ° 1}: 1: ~~ " ° s , | iin : e 
COMIPPOMISCa his lability resulting Trom such sate constl- 
4 ) ae _ 5 23 . 
tutes defence to this action 


HARMON & ELLIS & 
JNO. M. HOLMES. 
Kor Plaintiff 


he court charged the jury as follows 


JOSEPH SHIPPEN vs. Toomas M. Bowen. 


This is an aetion the substance of which is alleged to be false 
representations made by the defendant to the plaimtiff ina sale of 
eertain bonds to him 
64 This is what we call usually an action for deceit, the ground 
of the action being that it rests Upon a misrepresentation— 
} ] } } ! } 
that a contract between the parties was induced and brought about 
aise Statements on tha part Of Ove y thy othe Thi Care sey 
| 
Cl questions in it, some of them of some difficulty, an thers ap- 
| } » Thiet iO ay pPrecvy }) eee 
One of the questions is whetner these bonds are in fact valid and 
vwenuine. | think there eannot be mueh room for discussion on 


that point, and I presume you will not have very much difficulty in 
cOmMmMNg ata conclusion Upon It, 

Upon the admitted facts, as [ understand them to be conceded 
before vou, the bonds are not valid. One fact which is conceded by 
the statements of the parties is, that after the bonds were issued the 
COUpOns attached LO tLnem were altered in respect to the time of pay- 

e was made from ten vears to five to correspond, 

as it is said, with the known and avowed intention of the county 
authorities at the time they were Issued; that it was notorious that 
they intended to make bonds and coupons payable in five years, 
and in fact they did make them payable 11) ten Vears, and that these 
were altered by some person afterwards. 

Mr. Decker: The coupons were changed, as it will be agreed; the 
bonds weren't changed. 

Court: That is my understanding. Iam not stating as to the 
bonds, but the Coupons. 

Mr. Decker: The coupons were changed froin payable July Ist 
1874, to July Ist, 187. 

Court: Let the fact be as counsel states it, gentlemen. In my 
judgment that rendered the bonds void. Another fact which is 


conceded is that the seal which was impressed upon the bonds was 


| 
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made with an instrument which was made in Chicago in December, 
1874, long after the time which the bonds bear date and after 
65 It is Claimed they were issued, and by some person who was 
ithout authority, and there is nothing to show in the evi- 
dence by whom it was done; but it is not claimed that it was done 
by any one having authority from the county to put the seal upon 
them, or that this seal which made the impression was ever in 
the possession of the county Or ally of its ofhicers. This seal was 
ordered about the middle of December, ee f. by LWO pe P=OnS, whose 
names are unknown, from the firm of Childs & Co., of Chicago, who 
had made other seals for the county in the wa ceding year, and were 
thus enabled to make a seal something like the other which was in 
use In that county. It would seem to be a fair inference from the 
testimony that at some date after the bonds were were issued and 
by some person unknown this seal was impressed upon them. 
Whether they were validly sealed before that time by an instru- 
ment in the possession of the county and by a person having au- 
thority is, to make the most of it, a matter of some doubt: but as 
the bonds stand | suppose they are to be taken upon this seal, if at 
all. They are to be taken upon the seal, which is the most con- 
spicuous upon it, as the last.applied, by some person unknown, long 
aiter the Vv were Issued by the offieers of the COULLY, if, Inde ed, the i 
were ever so Issued, so that that circumstance in itself would render 
the bonds Invalid, and, as I said in the outset, upon the fact con- 
eeded on the trial these bonds are not valid. 

Now, upon the nex a for consideration Is in respect to 
the hability of the defendant in making a sale of them to the 
plaintiff. Unon the contract of sale it would be lable without 
furtaer evidence; that they are Invalid and that they were sold 
by him is enough. Whoever sells personal property—and_ these 
obheations ale regarded as of that we eat camel by his act of se] ]- 
ing the genuineness of the article sold. Whocver sells such instru- 
ments as these—if nothing whatever be said in reaper! to their charae- 
ter—by the act cf selling warrants them to be the genutie obligations 

‘ofthe county—th: atis, that they are not forged and counterfeited, 
G6 but are the true and proper oblig: ae of the county such 

as they purported to be upon their face, and upon an action 
for breach of warranty, or an action upon the contract, the defend- 
ant would anon bted ly, bey ond all question, be liavle forthe amount 
which he received for the bonds, and this whether he was acting as 
the agent of another or not, because, as he himself states to you, he 
procured, as by his own authority—he did not claim to be an agent 
of another—he didn’t represent himself as an agent of another, but 
assumed to be acting for himself, and that would make him lable 
in his own rieht and personally ; but this action is not of that char- 
acter—that is, it is not an action tpon the contract alone. As I 
said to you in the outset, it is an action fora false representation, or 
for a misrepresentation, of facts, and there must be something more to 
maintain this action than the implied warranty which arises from 
the act of selling, and which is an inference of law coming from the. 
act of selling. ‘There must be something for a false representation, 
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and in respect to that Mr. Colby, who has written upon this subject, 
ites the propositions in this way: “It seems trom the foregoing 
that one who has been mao by misrepresentations of material 
facts to enter into a contract may have redress as for fraud— 
“1. When the nanan: were made by the other party with 
nowledge of their falsity & with intent to deceive. 
2. When the party making them had no knowledge and no be- 
lief on the subject and recklessly made them with the like intent. 
‘3. When the party supposed his representations to be true, but 
had no reason for any such belief, and, nevertheless, made them 
positively as of known facts, and induced the other to act upon 
the mM. 
Another author here, Mr. Moak, states the proposition in this 
way : 
The person ma king a EN gan ene must assume to have 


knowledge of such material | ,or he must inte ntionally COnVeYV to 
the person defrauded the iaapieoiiols that he has aetual know!l- 
G7 edge thereof; he must have shown that he has such knowl- 
edge; he must make a material misrepresentation of such 


facts as of hisown knowledge in such a manner as to import knowl- 
edge in him thereon ; such misrepresentation must be made to an- 
other, and with the intent that he shouid rely upon it, and he must 
have done so. All these facts will be shown by the transaction 
itself and the circumstances surrounding it.” 

lt is not claimed that there were any direct Fy, wap itlons In re- 


spect LO the Or nulneness of these bonds made at the time of the Si ale 
thereof, except in this wav: I think that Mr. Shippen stutesthatthe 
defendant said he would warrant the title to the bonds; that they 


were all rio lit, or something to that effect. I will not undertake to 
repeat what the witnesses said in respect to that matter; the only 
witnesses were the parties to the suit, I believe, as to what was stated 
it that time. Now, if there was a direct aflirmationof the regu- 
ity an d vali dity of these Instruments by Judge Bowen at the time 
of this sale, intending thereby to induce the plamtiff to purchase 
the bonds, and that statement was false, whether the defendant knew 
it to be false or not, or did not know it to be true, is not material; 
but there must have been a direet affirmation; the defendant must 
have declared at that time that these instruments were regular, sub- 
stantially. Efe must have affirmed their validity, and the plaintiff 
must have accepted the statement and relied upon it in making the 
pt UTC hh; ase 
That, gentlemen, is the material question and the doubtful ques- 
tion in this case which you ean determine upon the evidence. 
lf he made such a direct statement, whether he knew it to be true 
or not is not material. If he affirmed it to be true, and the plain- 
tiff accepted that statement and relied upon it, and was induced 
thereby to make the purchase, then he may recover in this action. 
If there was nothing said of that kind, nothing passed between the 
parties which can be so regarded as an affirmation on the 
68 part of the defendant to the plaintiff that these bonds were 
regular and valid, why the defendant cannot be liable in this 


lari 


~ 


—e J 


U2 
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action, although, as I said to you before, tf the action were upon the 
contract, only the hability would exist. But the action is not upon 
the contract alone; it is upon a false representation made by the 
defendant to the plaintiff. That is the substance of the action; the 
gist of it, as We Say. I will read this clause ally, ventlemen, be- 
cause the language Is better perhaps than [that] which I use: 

“The person making a misrepresentation must assume to have 
knowledge of such material fact,or he must intentionally convey to the 
person defrauded the impression that he has actual knowledge 
thereof; he must have shown that he has such knowledge; he must 
make a material misrepresentation of such fact as of his own knowl- 
edge in such a manner as to‘import knowledge in him thereon. 
Such misrepresentation must be made to another, and with the in- 
tent that he should rely upon it.” 

Now, gentlemen, I don’t know that IT ecan make it any clearer to 
you than it Is stated there. If any such misrepresentation was 
made by the defendant to the plaintiff at the time of making the 
sale of these bonds to the plaintiff he is liable in this action. If 
there was no such representation, if the parties Were proceeding 
upon their own knowiedge of the subject, Mr. Shippen buying these 
bonds assuming that they were regular, and only considering the 
question of the time in which the money could be collected from 
the county, or that the county was Hable upon them without any 
such representations, the defendant is not Hable to him in this form 
of action. Butif there was such a misrepresentation made, with 
the intention that the plaintiff should accept it and act Upon it, and 
he did accept it and act upon it, the defendant av be hable with- 
out reference to whether he knew it was true or untrue. 

Now, as to the measure of damages. 

Gentlemen, 1f vou find for the plaintiff there are no two ways 

about that; the only rule which ean be accepted upon the 
69 evidence here is the amount of this purchase-money with 

interest. The circumstances that the bonds were subsequently 
sold to Mr. Thompson for more money and that Mr. Shippen settled 
Mr. ‘Thompson’s demand against him for the sum of $2,200.00 is of 
no importance in this case. If the bonds were invalid, as 1t seems 
they were, and the plaintiff had sold them to Thompson for eleven 
thousand dollars, he eould have recovered all that money honip- 
son could if he had broueht his action upon it. Whether Thomp- 
son settled with the plaintiff for $2,200.00, or any other sum, or ever 
settled with him at all, is a matter of no Importance whatever— 
utterly Immaterial to this issue. 

The defendant, if liable at all, is liable for eight thousand dollars 
and interest thereon from the time of its payment; 1t would be the 
‘ate in Missouri, if we knew what that rate was; but we have no 
knowledge of that, and we assume our own rate Is the same, which 


, 
v 


is ten per cent. per annum. 

That is all, gentlemen, I believe. 

Mr. Decker: If your honor please, the counsel for the plaintiff 
stated to the jury in his closing that if Judgment was obtained 


> cx 6> 
——/ ye 


ng ‘ a ee 
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against . 1 that he would have an action over against Mr. 
bau | ani like to have the court to instruct 1 he jury that 
judgment Is obtained in 


action (action of tort), (haf if 
ainst Judge Tank- 


eo : os 
he WOuld not have dil) action over ra 


Ink that would be true, gentlemen, in this form 


PiLliisn 
Whether it is or not is nota matter of any Importance In 
LO anything whieh is in issue between these 


Is Cal oe I Is foreign 
That statement should have no weight with vou in you 


Mir. Houwes: With the leave of the court. | would like to have the 
to the rule in case they find there was 
the defendant. 


Vou find 


lal knowled f any irregularity on the part of 
rv: t believe I omitted that, gentlemen. If 
V0 from the evidence that the defendant had actual knowledge 


In Which these oii were Issued, the way in 
; things, then he will 


of the manner 
(hey Were si sled. We. Ww (>... £ee- any ot these 

whether he had made any afirmation in respect to them 
-selling with actual knowledge of the invalidity of the 


' rr . : ie ae Por 
bonds, whether he Made anv statement respecting then validits Ol 


would d¢ — Hable tor the amount of the purchase-money at all 
[le himself says that he had no such knowl- 

lee, but the counsel for the plaintiff relies upon all the cireum- 
stunces ie veloped by the evidence as to the history of the bonds, and 
Ju Lc (re Bowe 1 Ss resi le[ nce Jin Ark: nsas and his associations 

with Mr ‘Tanke rsley ana all the things, | beheve, LO establish with 
he me that he had sueh actual knowledge. l 


"4,977 wit) prnit¢arnact 
evehlts WIth TNtverest. 


uu and before you tl 

s for you to say whet »had such knowledge or not, of cours 
as With anv other faet ‘i vs ease. If you find, then, without refer- 
nee to any affirmation whatever, _— the mere sale ee the bonds. 
they being, as suggested, invalid, there will be a hability to this 


laintiHf for the purchase-money 

— sai ary — i eanaia : 

l‘o Which @harge of the court and tO eaci and every portion 
ig ] . . y*> 7 : ate . " - 

thereof the plaintiff by his counsel then and there at the time duly 


Wherefore plaintiff presents this his bill of exceptions, and prays 
that the same may De sloned and si alle d and made par of the ree- 
this 25d day oft letober. A. 1). LSS2. 

MOSES HALLETT, [sear] 
Dist. Judge. 


| : “ 
ord. Woicn IS done 


Endorsed: No. 755. Cireuit court, United States. Shippen Us. 
Bowen. Plaintiff's bill ef exceptions. Filed Oct. 25,1882. (S’e’d) 


Edward F. Bishop, cler 


7] And afterwards and on, to wit, the 9th day December, 

A.D. 1882, the same being one of the regular juridical days 
ie October term, A. D. 1882, of said court—present, the Honora- 
Moses Hallett, district judge—the following further proceed- 


tee 
.* « 
~~ 


JOSEPH SHIPPEN VS. THOMAS M. BOWEN. 
Ing was had and entered of record in said court and in said cause, 
to wit 
Orde r. Motion for Ne Ww Trial Denied. Judgment. 
JOSEPH SHIPPEN vs. Trtoomas M. Bowen. 
Money demand. 


At this day comes the said plaintiff} by J. M. Ellis, Esq., his attor- 
ney, and the said defendant, by W. S. Decker, Esq., his attorney, 
also comes; and the motion of the said plamtiff for a new trial of 
the issues herein joined coming on now to be heard, and the court 


| 
4 


being now sufficiently advised in the premises, it is ordered 
me, that 


court, for wood and. sufficient reasons to the court appearlug, 


VY tile 


the said motion be denied. 

Wherefore, on motion of the said defendant, it 
the court that the said defendant go hence hereof without day, and 
lhaveand recover of and from the said plaintiff his costs by him in 
this behalf laid out and expended, to be taxed, and have execution 


; j — 
Is eonsidered eaY 


therefor. 


f And afterwards and on the same (Ly, to wit, the 9th day 
of December, A. D. 1882, the following further proceeding 


was had and entered of record in said court and ip said cause. to 


wit: 
Order. Plaintiff to File Bill of Exceptions. 


JOSEPL SHIPPEN vs. THoMAS M. Bowen. 
Money demand. 


At this day comes the satd plaintiff, by J. M. Iellis, Iesq., his attor- 


? i s > + ‘ 4 ’ — . } 7 . 4 | . set + + . - } : 
hey, and on HIS motion it is ordered OV the court threat the said plain- 
wet ee so by} wl 2k . + vad | 
diff have leave to file herein his bul of the exceptions reserved by 

: | . ' . } : : : j —*] : | ' ‘rr ea } } - 
him Upon tHe trial of the issues Here jorned Within thirty (oV) davs 


‘from this day. 


] 


And afterwards and on, to wit, the 25d day of December, A. D. 
1852, the Sale Ly Ine one of the reoular juridical davs of the ¢ eto- 
ber term, A. D. 1582, of said court—present, the Honorable Moses 
ITallett, district judec—the following further proceeding was lad 


and entered of reeord in said court and in said cause, to wit: 


Order. Plaintiff to File Bill of Leceptions by ft bruary lst, 1SS5. 


JOSEPH SHIPPEN vs. THOMAS M. Bowen. 


Money demand. 


At this day comes the said plaintiff, by I. P. Harmon, ksq., his 

attorney. and on his motion it is ordered by the court that 
the said plaintiff have dav until the first day of February, 
A. D. 1883, within whieh time to file herein his bill of the 
exceptions reserved by him upon the trial of the issues herein 


rae 
io 


joined. 


Fi ; ie BEBO er oe OS 
- . ‘ (Aan AROS Iai eRe Se 


Ad JOSEPH SHIPPEN VS. THOMAS M. BOWEN. 


And afterwerds and on, to wit, the 19th day of February, A. D. 
1SS5, the same being one of the pone War juridical days of the May 
term. A. JD. LSS3S. of said court—present, the Honor: ib le Moses LI: i|- 
lett, distriet judge—the following further proceeding was had and 
entered of record in said court and in said cause, to wit: 

Order lacating Ord 7 of Lb (*¢ mibe r Qth. 
JOSEPH SHIrrEN vs. THomaAs M. Bowen. 
Money demand. 
1S day it 1S order a by the COUT, for cood and sufficient rea- 
| o, that the order of the court denying the 


om © 


he court ap pearing 
motion of the said pl: untill for new trial of the issues herein jyolned, 
ine that judement entered jately and on the 9th day of 


December, A. D. 1882, had herein, be vacated and for naueht held. 


And afterwards and on, to wit, the 19th dav of ebruary, A. D. 
LASS, the same being one of the regular ] ogre days of the Octo- 
ber term, A. D. 1882, of said 7 Se the Honorable Moses 
Hallett, district judge—the following furt vind proceeding was had 


and entered of reeord in said court and in said cause, to wit: 


ii Ord - J lotion for N if Trial D. ee d. Judgment. 


JOSEPH SHIPPEN vs. Tiromas M. BoweEn. 
Money at mand. 


\t this day comes the said defendant, by T. D. W. Yonley, Iesq., 
his attorney, and the motion of the said plaintiff for a new trial of 
the issues herein joined having heretofore come on to be heard, and 
having been submitted to the court and bv the court taken under 
advisement, and the court being now sufficiently advised in the 

mises, 1t Is ordered by the court, for good and sufficient reasons 
LO thie COoOUurt appearing, threat the said motion be denied, 

Wherefore it is ordered by the court that the said defendant £0 
hence hereof without qay, and have and recover of and from the 
sald a his costs by him in this behalf laid out and expended, 
to be taxed, and have execution therefor. 

And thereupon and-on the same day, { o wit, the 19th day of Feb- 
ruaryv, A. D. 1885, there was handed down and fled In said court 
and in said cause the opinion of the cireutt judge on the motion for 
a new trial herein and the said opinion Is 1n words and fivures as 
follows, LO Wit: 

Opinion, Circuit Judge, on Motion for New Trial. 
In the Cireuit Court of the United States, Distriet of Colorado. Feb- 

ruary, 1555. 

75 JOSEPH SUIPPEN vs. THomaAs M. Bowen. 
\T "RARY, Cireui Judge: 
Although this case was tried before the district Judge at his re- 
uest and with the consent of the parties, the motion fora new trial 


JOSEPH SHIPPEN VS. THOMAS M. BOWEN. Ld 


has been submitted to me. It is an action ex delicto in the usual 
form of a declaration for deceit. The complaint charges that to in- 
duce plaintiff to purchase certain bonds the defendant represented 
that they were genuine and valid bonds, whereas in truth and in 
fact they were worthless forgeries. The court charged the jury that 
1t Was hecessary for plaintifi to show that the defendant al the time 
of the sale of the bonds to plaintiff misrepresented the facts con- 
cerning their genuineness. In other words, the court was of the 
opinion, and so charged the jury, that plaintiff could not reeover 
In this action by merely proving a sale of the bonds to him by de- 
fendant and that the bonds were forgeries. It was held to be neces- 
sary to prove knowledge on the part of the defendant of the forge: 
character of the bonds, or an express misrepresentation concerning 
the fact of their genuineness. The counsel for plaintiff insists that 
In such a ease as this no scienter need be alleged, nor if allesed 
need be proved. Tam unable to concur in tl 
proposition. The eontention of the plaintiff's counsel is that be- 
CAUSE the mere sale of the bonds rend red the seller liable upon lt) 
implied warranty of their genuineness, therefore he is equally liable 
for an implied tort. But this argument fails to note the distinction 
between an action Upoth an implied contract of Warranty of the ven- 
ulneness of the bonds sold and an action for deceit or misrepresen- 
tation, sounding in tort. It is impossible to conceive the idea of a 
tort as separate and apart from an Intentional wrong or in- 


re soundness of this 


76 jury, or such negligence or other misconduct as necessarily 

to imply such wrong or Injury. A seienter is the very gist 
of atort. To say that one may recover In tort without proving a 
scienter 1s to Say that he May omit from his proof the chief e 
of lis CHSC. No doubt there hay he Cases Of expr = Warranty upon 
which an action of tort may be founded. Of such a character was 
the’ ease of Schuchardt vs. Allens, cited by the plaintiff’s counsel, 
reported in 1 Wall, at p. 309. That was an action for false war- 
ranty of the quality of personal property sold by the defendant to 


the plaintiff, and it was held to be enough for the plaintiff to prove 
the warranty and that it was false, without proof of a scienter. 
There are doubtless numerous eases to be found in the books in 
which if IS asserted threit the holder of negotiable paper, by the mere 
fact of offering it for sale, affirms its genuineness and represents 
that it is duly executed as it purports to be. But this is not the sort 
of affirmation Or representation that amounts to a tort. l{ May be 
a misrepresentation within the meaning of the law of contracts. 


and in the purview of that law is immaterial whether it be true or 
false, because there is an implied contract. It 1s not, however, a 
false representation within the meaning of the law of torts upon 
which an action ex delicto can be maintained. I do not think that 
any of the cases cited by plaintiff’s counsel support the proposition 
that it 1s not necessary to prove intent to injure or defraud In such 
acase as the one now under consideration. A party cannot be 
cuilty of a tort within the proper signification of that term who is 
innocent of all intent to injure or defraud. 

If the present plaintiff, after his purchase of the bonds in ques- 


JOSEPH SHIPPEN VS. THOMAS M. BOWEN. 


s | : > . 


defendant, and in perfeet ignorance of their fraudulent 
character. believing them LO De valicd ra 


) nd genuine, had in good 
Cy ae ae wast’: toes Cea Se 
laithh SOIdd them toa third parts lr Would Have beech Habie upon 


{ | 
the contract because of the warranty of wenuineness whieh the law 


inphies, but not, in my judement, in tort for having know- 

Vi Ingiy, Intentionally, and wilfully injured and defrauded the 
Parcy to whom he sold 

Such being my view of the law, the motion for a new trial must 


| LOrSeQ | Ss. cir. court, dist. of Colorado. Feb’y, 1883 Joseph 
Shippen vs. Thomas M. Bowen. On motion for new trial McCrary, 
reuli ular riled | ». 19. 18895 SO kdward | Bishop clerk 


} {* } ? ! ae } ay } a » . 
Lna aiterwards and on the same dav.to wit. the Ot 1 dav ol leb- 


° ; ° 
»)> ‘ onl 


Y — ’ i tits . — _ . = : ee J ’ ] : ] 
tT) he | nited states Cireuit Court for the Distriet of Colorado. ()e- 
ray 
tobe} teri} ISS? 
rY> ' »} — 
JOSEPH SHIPPEN., | tiff, — ) 
ae No. dcJed 
t } : T 7 ; 
lbHomMAS M. Bowen, Defendant. } 
4 y ’ } t } | 7 tj ) ) } + | 
he 1t remembered that on the rial oj HIS GaAuUSe 1k Chis term the 
. 1 ? 7° . } | ° ° y? } 
JurVv rendered a verdict against the plaimtil, Whi reupon. the 
- _ i ve ma , ) ' 
» | UINTIIT, bY Lis counsel. then and there moved the Court to 


set aside the verdict SO PFehnaered and rant a new trial Of this 


led t] follow) yr pea rn) owptTti - for hy Tate 
miead the TOHOw mes reasons mW writing Tor his motion 


st Be 


JOSEPH SHIPPEN, Plaintiff, —) 


Thomas M. Bowen, Defendant. } 


‘7 : , . . 7 2} y } ° ‘ } av, + r + 
Now comes the plaintiff, 1) \ attorney, ana moves the court to set 
4] ae iP ; ] : i | , : } 
aside the verdict rendered in the above-entitled cause and to grant a 


c 


w trial therein, and for renson therefor. says: 


l@ Salad verdict 1s ag@ainst the law. 
hina ee ares we : 
2. ‘Phat said verdict is against the evidence. 


That said verdict is against the weight of the evidence 
t. That there was not sufficient evidence to justify said verdict. 
Phat the court erred on the trial in refusing to instruct the 
jury as requested by the plaintiff; that no scienter on the part of 


lefendant need be shown, and that the want of seienter on the part 
| ant would not constitute a defence to the action. to which 
ruling and action of the court defendant duly excepted. 
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6. That the court erred on the trial in instructing the jury that 
plaintiff could not recover uuless they should find that at the time 
of the sale of the bonds the defendant knew of their want of va- 
lidity, or, without any knowledge on the subject, made a direct and 
positive affirmation of their validity and genutneness, inten 
that plaintiff should rely thereon, and threat plarntifl did 
to which ruling and instruction of the court plainti 
duly excepted. 

¢. Because error of law was committed on said trial in the charge 
given to the jury by the court, to every part of which plaintiff at 
the time duly excepted. 

(S’o’d) HARMAN & ELLIS & 
J. M. HOLMES, 


Alf US Tor } IT. 


io But the court denied the motion and gave judgment on the 
verdict aoulnst the plain tif, to Which deelsion ot the eourt, 


in denying such motion, the plaintiff, by his counsel, then and there 
excepted. 

And forasmuch as the matters above set forth do not fully cl 
of record the plaintiff tenders this lis bill ot exceptions, and 
that the same may be signed and sealed by the judge of this court, 
pursuant to the statute in sueh ease made, which is done accord- 
ingly this the 19th day of February, A. D. 1885. 

(S’o'd) MOSES HALLETYS, [sear] 
Dist. Judge. 


Pppear 
a 
prays 


endorsed: 755. Jos. Shippen vs. Thos. M. Bowen. Bill of ex- 
ceptions on motion for new trial. liled Feb. 19, 1885. (S’o'd) 


Kdward I. bishop, clerk. 


And afterwards and on, to wit, the 10th day of April, A. D. 1854, 
came again the said plaintiff, by his attorneys aforesaid, and filed in 
said court and in said cause his bond, and sued out of said court a 
writ of error to the Supreme Court of the United States, and the 
sald bond is in words and figures as follows, to wit: 

Bond Vil Writ of hirvror. 
SO UNItrep STATES OF AMERICA, District of Colorado: 

Know all men by these presents that We, Joseph Shippen, as 
principal, and , as suret-, are held and firmly bound unto 
Thomas M. Bowen in the full and Just sum of three hundred ($300) 
dollars, to be paid to the said Thomas M. Bowen; to which payment, 
well and truly to be made, we bind ourselves. our heirs, executors, 
and administrators, jointly and severally, firmly by these presents. 

Sealed with our seals and dated this — day of , in the year 
of our Lord one thousand eight hundred and eighty-four. 

Whereas lately at the October term. A. D. 1SS2. of the cireuit 


court of the United States for the district of Colorado, in a suit 
pending in said court between Joseph Shippen, plaintiff, and 
Thomas M. Bowen, defendant, judgment was rendered against the 


JOSEPH SHIPPEN VS. 


THOMAS M. 


BOWEN. 


aintifl, — having obtained a writ = error to reverse the Jjudg- 
ment of the said court and a citation « ected tO the sd Thomas 
M. Bowen, citing and admonishing cea to be and appear at a 
Supreme Court of the United States, to be held at Washington, 
‘3 § 1) the Dj Monday QO] October next 


mw, the condition of the above obligation is such that if the said 
Joseph Shippen shall prosecute said writ of error to effect, and 
aliswer all Gatbages and COStSs if he fails LO make 200d his plea, 
then the above obligation to be void; else to remain In full force and 


(S’e’d) JOSEPIL SHIPPEN. [srat.] 
(S'e"d) A. Bb. ROBBINS. [| SEAL. | 


'g'd) MOSES HALLETT, Judge. 


3] ISendorsed : 755. Cireuit court of the United States, district 
of Colorado. Joseph Shippen vs. Thomas M. Bowen. Bond 
of error, $300.00. Filed this 10th day of April, A. D. 1854. 

rd) Edward T°. Bishop, clerk, by I. W. Tupper, deputy clerk. 


8? UNITED © STATES OL AMERICA, | 


ve of the elreult court 
f 4] oo ea oe | ee ter ee » PE er 

of the United States for the district of ¢ oOlorado, Greeting 

> - 1 : i ae , ; } ; 7 ° } . “ie —_ » 
because 1n the record ana procecdiIngs as also In the rendition ol 


; ok ol , ° — ¥ . . 
loment OF a plea Which WN 1n the said elreult court, between 


JOS pi) OHIpPpe l), cme (ee thot Lleis MM. Bowen. defendant.a lyctlil- 
st error hath tape he cd, the : LVeatl damage Of the sald plaiutill, 


IS bY Dis Compl ladit appears, We, vi Ine Willing that error, if aly hath 
} ] } } } Ome } 
SHOUuULIa be GUuUIV COrreclead, aba full and speedy ju stice CO] 


= ae ] ] } ] ; eT j 
parties ajoresaldad 1 tois benail,do Colman a VOu, Wy Judgment 


ell) givel lL, bhieat then. unaer your Seal, dist] he tly ana Ope ny, 


~~ 


he record and proceedings aforesaid, with all things 


hneerhnineg the same, to hu Supreme Court of the United States, at 
Vashington, D. C., together with this writ, so that you have the 
me al Washington Ol} the 2d Monday of October hext, 1 the 
d Supreme Court to be then and there held, that, the record 


alia proceedings aforesaid being Inspected, the said Supreme Court 
VY cause further to be done therein to correct that Crror What of 
jeht and according to the law and custom of the United States 
yuld be done. 
Witness the Hon. Morrison I. Wal ic Chief Justice of the Supreme 
ourt of the United States, this 10th day of April, in the year of our 
Ora Oli thousand e} oht hundrea ind ele ht y-foul Iv, and ol f the Inde- 
ndence of the United States the 108t! 1 year. 
(Seal United States Circuit Court, District of Colorado. ] 
EDWARD F. 


BISHOP, Clerk, 
By F. W. TUPPER 


:, Deputy Clerk. 
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IK dors | a (ren. N : 120. Cireult Court of the United states, 
‘t of Colorado. Joseph Shippen, plamtifl 11) Crror, vs. ‘Thomas 

| Citation. Filed in eireuit court of 

D. 1884. Edward I. Bisho», 

lu. P. Harmon, attorney for 


t4 ‘e ¥ Ser 
a i 
wg ne ee Le 


her bv admit that a COPY of the within citation was delivered 
is in the city of Denver, State of Colorado, this 14th day of April, 
\. [). ISS L and We at reby acknowledge Service of the Sale. 
DECKER & YONLIY, 
Attorneys ay Thomas AM. Dow Ml, De f’t un Krror. 


Unirep STATES oF AMERICA, |. 
District of Colorado. - 
ie circuit court of the United States 
nver, do hereby certify the 
| » | t, and complete transcript 
the record and proceedings heretofore filed or had and 


r ? 
y i ¢« } are 
~— ae, bf 


a , the 3c 2 ; 
nsaAld court and hh a e@ertaln eause lately 1h) said court 
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wherein Joseph Shippen was plaintiff and Thomas M. 
fend ,as fully and completely as the same still re- 


, 


or Ol reeord Lt} 


testimony to the above I do hereunto sign my name and affix 
of said court, at Denver, in said district, this 22d day of 
DD. 18S4. 


. 


} } 
( iO. | 


EDWARD F. BISHOP, Clerk, 
sy T. W. TUPPER, Deputy Clerk. 


ted States Cireuit Court. Dis 


by pl {Fin error. 


dorsed on cover: Colorado C. C. U.S. No. 258. Joseph Ship- 
pen, plaintiff in error, vs. Thomas M. Bowen. Filed 29th May, 


N THE 


PUN 


Supreme Court of the United States 
October Term, A. D. 1886. 


JOSEPH SHIPPEN, | 
Pini in Bivor) 
Vs. 
YHOMAS M. BOWEN, 
Defendant in) lcrror, 


'n Error to the Supreme Court of the 
United States for the District 
of Colorado. 


Brief and Argument for the Defendant in Error. 


STATEMENT OF THE CASE. 
Phis is an action on the case for deceit in the sale of 
pre rsonal property. The case was tried hbetore the District 
Judge Hallet,and a jury, at the October term, A. D. 1882. 


A verdict and judgment was rendered for the plaint- 


(See Record pp. 54, 35.; 


Motion for new trial made and overruled by MeCra- 
ry, the District Judge. 


(Record pp. 44, 45.) 


The action is founded upon the sale of certain 


County bonds. 


So + laa nae BERS is jo 


! | ) ? o}s > ~o 4 2 aia ; 
Ih Lhe almMended Comypiamnt by), BU, oi) 1 EX PTess1 
ce } } ’ ; ’ } 4 
averred that the defendant 
\\ cy? ofuily and injurtousty {*¢)] trivial ‘e) A} oq 1} ternal 
phat «i i Si $a 2 4 7 j A \ i a Sm < il 4 l \ 4a 


ng to deceive, defraud and injure the plaintiff in this 
ehalf, then and at said time falsely, fraudulently and 
leceittully represented and asserted to the plaintiff that 


“sald ninety-one sheets of paper Were Ninety-one bonds . 


“with coupons. ete. 


© 
‘Whereu 5 eu, to-wit Upon the oth aay 
‘of lebruary, 1876, the said plaintiff, confiding iIn- said 


| nmimeeiiiiniles and assertions of said defendant, at the 
“Special Instance anil request bareained to buy from fart 


“the said ninety-one sheets of paper for a large sum. of 


a) 


, 


“money, to-wit: the sum of eight thousand ($8,000 00) 

lollars, and the said defendant at said time by falsely, 

“fraudulently and deceitfully pretending and representing 

to the said plaintiff that the said false. fraudulent and 
ite Te 


‘deceitful representations of the defendant were true, —- 
“then and there sold. etc... sald bonds.” 


(Again on p. 22 of Record 


“The said defendant by means of the premises of 
“the said defendant at the time aforesaid falsely and 
“fraudulently deceived the plaintiff on the sale aforesaid.” 

The defendant expressly denies those allegations in 
his answer (pp. 25, 24, 25 and 26 of Record). These 
averments in the complaint and denials in the answer 
form the issues upon which the case was tried hy the ) 
Court and jury. 


a 


BRIEF AND ARGUMENT. 


The Court charged the jury in substance that on the 
evidence the bonds were invalid ; that if the action had 


been brought on the contract of sale for the value of the 


bonds the defendant would have been liable: that the 
action is not one of contract, but an aetion for false rep- 
resentations and deceit, and to maintain such aectio: 
there must be proof of false representations or ot the 


seventer Or knowledge of the fraud. (See Record }}> TPS 
1() | 
; Hraud in all cases ImMplies a wilful act on the pari 


of anyone whereby another is sought to be deprived by 
illegal or inequitable means of what he is entitled to 
err on Fraud and Mistake. 


Gsreen against Nixon, 25 Beay. 555. 

In the case of the sale of goods and chattels the 
rule of caveat em plore applies to the title unless the 
seller knows he has no title and conceals the fact.” 

Kerr on Fraud and Mistake 105, 106, 10S and 
cases there cited. 


‘The vendor is not bound to diselose to the vendee 


gl the ownership of the property lhe is engaged in selling, 
but he is bound to abstain from making any misrepre- 
sentations respecting the ownership. 
Kerr on Fraud and Mistake 86 and the cases 
there cited. 
In Young against Coville, 8th Johnson 28 and 24 the 
Court says: 
“It 1s well settled that this action cannot be sustained 
“without proving actual fraud in the defendant and an 
, “intention to deceive the plaintiff by false representa- 
‘ “ tions.” 


It was an action for deceit 

In Mahurin vs. Harding 28 N. H. 128 the averments 

and proof required both in assumpsit on warranty of title, 
and in an action of trespass on the case for deceit, and the 
distinctions are clearly set forth and many cases cited 


i he iearnea JUL bhi ChIS Case has classified hiahy 
1] ¢] 7 ¢- ' a 
li the «questions that arise in the 


authorities coverin ct 


q) 
-_= 


fe 


ease at bar and reference to the learned opinion 1S vll- 


sufficient in this controversy. 


accordance with 


Did the Court charge the jury in 


the judge charged the jury “that the plaintifi 
‘could recover if the defendant had actual knowledge 
‘of the way in which the bonds were issued; that is of 


, . “aoe | . ‘ } } - aa } . ; : i ' 
the facts which made them illegal, or made any repre- 


-* ; 


, sis ™ 
‘sentations whatsoever regarding them, 


See Charge, 1). LY of Record. 


lt seeins to us this was extending the rule too far 

. p } ’ . } = er ' ae er —— ae 
avalnst the defendant. But it cannot eertalniv be MmMalh- 
tained that the charge was not very tavorable to the 


plaintift 


Judge MeCrary, in his opinion overruling the mo- 


tion for a new trial, says, “itis an action ex delicto in thr 
a 


usual form of a declaration for deceit. The com- 
“ plaint charges that to induce plaintiff to purchase cer- 
“tain bonds, that the defendant represented them as 
“ venuine and valid bonds, whereas in truth and in fact 
“they were worthless forgeries. The Court charged the 
“jury that it was necessary for the plaintiff to show that 
‘defendant at the time of the sale of the bonds to plain- 
“ tiff, misrepresented the facts concerning their genuine- 
‘ness. In other words, the Court was of the opinion 
‘and so charged the jury, that plaintiff could not re- 
‘cover in this action by merely proving a sale of the 
“bonds to him by the defendant and that the bonds 
‘were forgeries. It was held to be necessary to prove 


D 

“knowledge on the part of the defendant of the forged 
“character of the bonds, or an express misrepresenta 
“tion concerning the fact of their genuineness. The 
“counsel for the plaintiff insists that in such a case as 
“this no scien¢er need be alleged, nor if alleged need be 
“proved. [am unable to concur in the soundness of 
“this proposition.” 


This presents the whole case very precisely. 


[t is unnecessary to pursue the argument. Every- 
thing we contend for consists of undeniable, elementary 
propositions. ‘That the scienter is the very gist of a tort; 
that a recovery cannot be had in an action of tort with- 
out averring and proving the scenter, and that this is an 
action ex deficto, te wit: An action of trespass on the 
case for deceit, cannot be controverted. 


The charge of the District Judge and the opinion of 
the Cireuit Judge in overruling the motion for new trial 
make the case so plain, elaboration in the argument 
is unnecessary. 

The plaintiff in error seems to rely on the case of 
Schuchardt vs. Allen, 1 Wall 359, to support his position; 
that the scienter 1s not required to answer, or prove in 
action on warranty of sale of goods sold by sample, 
where it was alleged that the goods were not so good in 
quality as the sample and were warranted to be so good. 
The court left it to the jury to find whether there was a 
warranty that the casks of Madder were of the same 
quality as the sainple exhibited at time of sale, and 
whether the Madder was of so good a quality. The jury 
found for plaintiff. 


The Court says it was not necessary that it should be 
alleged or proved that the party making the sale knew 
the cargo of Madder was not the same in quality as the 
sample by which it was sold, and this rule applied 
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whether the technical form of the action was assumpsit, 
or trespass on the case for breach of warranty, that both 
forms of action may be used for breach of warranty in 
sale of personal property. 

How this case conflicts with the charge of the District 
Judge or the rulings of the Circuit Judge we are unable 
to see. 

The jury found there was a warranty as to the qual- 
ity of the goods sold and a breach of that warranty ; the 
Court said if the goods were not of the quality they had 
been warranted to be there was a_ breach, whether the 


party selling knew they were deficient in quality or not. 


In the case at bar the Court ruled that if defendant 
made any warranty of the character of the bonds he was 
liable, whether or not he knew the bonds were invalid: 
and even if he made no representation whatsoever as to 
the character or quality of the bonds, still if he had 
knowledge of any facts which invalidated the bonds he 
was liable for the deceit of concealing such knowledge. 

The jury found the defendant made no representa- 
tion about the bonds, and possessed ho knowledge of 
any facts tending to make the bonds invalid. 

A glance at the portions of the record herein re- 
ferred shows the law laid down by the District and Cir- 
cuit Judge is unquestionable. 


We submit the case should be afhirmed. 
G. G. SYMES., 


Attorney for Defendant in Error. 
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OCTOBER TERM, 1886. No. 253. 


JOSEPH SHIPPEN, 


' In Error to the 


Plaintiff in £rror,|  Cireuit Court of the 
VS. United States for the 
THOMAS M. BOWEN. | District of Colorado. 


BRIEF OF PLAINTIFF IN ERROR. 


STATEMENT. 

This was an action on the case for deceit, brought by 
Joseph Shippen against Thomas M. Bowen, in the Circuit 
Court of the United States for the District of Colorado, to re- 
cover damages arising from the sale and delivery to the plain- 
tiff by said Bowen of ninety-one sheets of paper, purporting 
on their face to be funding bonds of Clark County, Arkansas, 
but which were, in fact, worthless forgeries. 

The pleadings on which the case was tried and disposed 
of were: 

1. The amended complaint, or declaration, found in 


Printed transcript at page Ig. 


2. The defendant’s answer to amended complaint. 
Printed transcript p 22. 

1. The replication to answer to amended complaint. 
Printed transcript, p 31. 

Said complaint averred that defendant was possessed of 
91 sheets of paper, each purporting to be a funding bond of 
Clark County, Arkansas, for $500, bearing eight per cent 
interest; and, representing them to be such bonds as they 
purperted to be, sold them to the plaintiff for $8,000. paid by 
him therefor in cash, when, in fact, said papers were worthless 
forgeries, and that defendant, by means of the premises, de- 


ceived the plaintiff on the sale aforesaid to his damage, etc. 

Said answer denies the invalidity of the bonds and any 
representation relative to the same by defendant, and alleges 
various facts relative to said instruments and their execution. 
which are duly traversed by said replication. 

Jury trial was had of said issues, upon voluminous docu- 
mentary and parol evidence not unconflicting, and the charge 
of the court was given per Hallett, Judge | Transcript, p , 
duly excepted to, and a general verdict was given for the de- 
fendant, and a refusal of motion for new trial followed and 
was duly excepted to, and a final judgment for the defendant 


was rendered, to reverse which this writ of error is brought. 
ASSIGNMENT OF ERRORS. 
t. The court below erred in refusing the plaintiff's re- 


quest to charge the jury that no scvenfer on the part of the de- 


fendant need be shown. 


om 
aw 


2. The court erred in charging the jury in manner it 
it did | Transcript, page 38], to wit: 

As I said to you in the outset, it is an action for false rep- 
resentation, or for a misrepresentation of facts, and there 
must be something more to maintain this action than the im- 
plied warranty which arises from the act of selling and which 
is an inference of law coming from the act of selling. There 
must be something of a false representation, and in respect to 
that, Mr. Cooley, who has written upon this subject, states the 
proposition in this way: “It seems from the foregoing that 
one who has been induced by misrepresentations of material 
facts, to enter into a contract may have redress as for fraud.” 

4 ie When the representations were made by the other 
“ party, with knowledge of their falsity, and with intent to 
‘“ deceive. | 

(2.) «When the party making them had no knowledge 
‘+ and no belief on the subject, and recklessly made them with 
‘+ the like intent.” 

(3.) ‘ When the party supposed his representations to be 
* true, but had no reason for any such belief, and neverthe- 
+ less made them positively as of known facts, and induced the 
‘other to act upon them.” 

Another author here, Mr. Moak, states the proposition 
in this way: ‘The person making the misrepresentation 
‘“ must assume to have knowledge of such material fact or he 
‘+ must intentionally convey to the person defrauded the im- 
‘¢ pression that he has actual knowledge thereof; he must 


« have shown that he has such knowledge, he must make a 


‘ material misrepresentation of such fact as of his own knowl- 


« edge,insuch amanner asto import knowledge in him thereon, 
‘ such misrepresentation must be made to another, and with 
‘¢ the intent that he shall rely upon it, and he must have done 
«so. All these facts will be shown by the transaction itself, 
‘and the circumstances surrounding it.” 

[t is not claimed that there were any direct representa- 
tions in respect to the genuineness of these bonds, made at the 
time of the sale thereof, except in this way; I think that Mr. 
Shippen states that the defendant said he would warrant the 
title to the bonds, that they were all right, or something to 
that effeet. I will not undertake to repeat what the witness 
said in respect to that matter; the only witnesses were the 
parties to the suit, I believe, as to what was stated at that 
time. Now if there was a direct affirmation of the regularity 
and validity of those instruments by Judge Bowen at the time 
of this sale, intending thereby to induce the plaintiff to pur- 
chase the bonds, and that statement was false, whether the 
defendant knew it to be false or not, or did not know it to be 
true, is not material: but there must have been a direct af- 
firmation—the defendant must have declared at that time that 
these instruments were regu’ar, substantially, he must have 
affirmed their validity, and the plaintiff must have accepted 


that statement and relied upon it, in making the purchase. 


That. 


ful question in this case, which you can determine upon the 


gentleman, is the material question, and the doubt- 
evidence. If he made such a distinct statement, whether he 
knew it to be true or not 1s not material. If he affirmed it to 


be true, and the plaintiff accepted that statement and relied 


he mav recover in this action. 


upon it, and was induced thereby to make the purchase, then 


If there was nothing said of 


that kind, nothing passed between the parties which can be 


so regarded as an aflirmance on the part of the defendant to 


the plaintiff, that these bonds were regular and valid, why, the 


defendant cannot be lable in this action. although, as I said to 


vou before, if the action were upon the contract only, the lia- 


bilitv would enist. 


But the action is 


not upon the contract 


alone, it is upon a false representation made by the defendant 


to the plaintiff 


it aS We Say. 


that 1s the substance of the action, the gist of 


f will read this clause again, gentleman, because the 


language 1s better, perhaps, than that which I use: “The 


e* 


‘he should rely upon — 


clearer to vou than is stated here. If 


person making a misrepresentation must assume to have 
‘knowledge of such material fact, or he must intentionally 
convey to the person defrauded, the impression that he has 
actual knowledge thereof; he must have shown that he has 
such knowledge: he must make a material misrepresenta- 
‘tion of such fact as of his own Knowledge, in such a manner 
as to import knowledge in him thereon. Such misrepre- 


sentation must be made to another. and with the intent that 


Now, gentleman, | don’t know that I can make it anv 


anv such misrepresen- 


tation was made by the defendant to the plaintiff at the time 


of making the sale of these bonds to the.plaintiff he is liable 


in this action. 


. a . ° 
parties were proceeding upon their 


< 


If there was no such representation——if the 
general knowledge of the 


subject, Mr. Shippen buving these bonds assuming’ that they 


AE nN an lah i lle ca MN Sit Baaid aie eBidies kl 


6 


were regular, and only considering the question of the times 
in which the money could be collected from the county, or 
that the county was liable upon them, without any such rep- 
resentations, the defendant is not liable to him in this. form of 
action. But, if there was any such misrepresentation made, 
with the intention that the plaintiff should accept it and act 
upon it, and he did accept and act upon it, the defendant may 
be liable without reference to whether he knew it to be true 
or untrue. 


3. “The court erred in overruling plaintiff's motion to set 


aside the said verdict rendered and to grant a new trial 


| 


therein for the reasons: 


(1) ‘That the said verdict is against the law. 
(2) That said verdict is against the evidence. 


(3) That said verdict is against the weight of the evi- 
dence. 

(4) That there was not sufficient evidence to justify 
said verdict. 

(5) That the court erred on the trial in refusing to in- 
struct the jury, as requested by the plaintiff, that no scienter 
on the part of defendant need be shown, and that the want of 
scienter on the part of defendant would not constitute a de- 
fense to the action, to which ruling and the action of the court 
the defendant duly excepted. 

(6) That the court erred on the trial in instructing the 
jury that plaintiff could not recover unless they should find 
that at the time of the sale of the bonds, defendant knew of 


their want of validity, or, without any knowledge on the sub- 
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ject, made a direct and positive affirmation of their validity 
and genuineness, intending that plaintiff should rely thereon, 
and that plaiutiff did rely thereon, to which ruling and in- 
struction of the court plaintiff at the time duly excepted. 

(7) Because error of law was committed on said trial 
in the charge given to the jury by the court, to every part of 
which plaintiff at the time duly excepted. 


é 


POINTS. 
I. 

The purchaser of forged bonds has election of two rem- 
edies against his vendor—the one by action ex contractu, the 
other by action ev delicto. 

I]. 

The purchaser of forged bonds electing to sue the vendor 
ex delicto for deceit, can maintain his action by proving the 
facts of the purchase and that the bonds were forgeries, irre- 
spective of whether the representations of the vendor were ex- 
press or imphed. 

III. 

The purchaser of forged bonds electing to sue the vendor 
ex delicto for deceit, need not aver that the vendor had any 
knowledge of the character of the bonds; and if such aver- 
ment be made it need not be proved. 

ARGUMENT. 

The rule is well settled that when a party sells, for a valu- 
able consideration, forged paper, the injured party has two 
remedies, one ex contractu, the other an action on the case for 


deceit. 


Bie nea ee i i a ll 


It is equally well settled that in an action on the case for 


deceit no y need be alleged, nor if alleged need it be 
pro\y ed. 
Schuchardt v. Allens, 1 Wall., 359. 
( hilty OW Pleading, [ 37. 
Wellramson v. Allison, 2 East., 440. 
Adamson v. “Farvis, 4 Bing., 66. 
Judge SirARsSwoobp stated the doctrine as follows: 
‘It was held at first that in an action on a case for deceit. 
‘ against a party who had sold a personal chattel to the plaint- 
© iff to which he had no title, that 1t was necessary to avera 
¢ sctenter. Dales Case Cro. kliz., 44; Roswell v. Vaughan Cro. 
6: but this doctrine was subsequently exploded, and 
‘an averment of possession considered sufficient, as the 
r must be intended cognizant of his own title, the sale 
- being necessarily an affirmation of the title. 
Cross v. Gardner, Carth., go. 


¢ Media v. Stoughton, 22 Raymond, 893. 


[t may now be regarded as well settled thata party sell- 
‘ing as his own, personal property of which he is in posses- 
‘ sion, warrants the title to the thing sold; and that if by 
«reason of defect of title, nothing passes, the purchaser may 
‘recover back his money, though there be no fraud or war- 
‘ranty on the part of the vendor. This doctrine is held to 
‘apply to choses in action as well as other descriptions of per- 
‘- sonal property . 

Charuley v. Dulles, 8 W. &.5., 353. 


People’s Bank v. Kurtz, 99 Penna., 344. 
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In Converse v. Blumrich, 14 Mich., 108, Coouey, C. J., 


states the doctrine as follows: 


* * * «« The courts must look at the effect of untrue 
‘¢ statements upon the person to whom they are made, rather 
‘ than to the corrupt motives of the one making them. If one 
‘¢ obtain the property of another by means of untrue state- 
‘ ments, though ignorant of their falsity, he must be held re- 


‘¢ sponsible as for a legal fraud.” 


In Suyder v. Findley, Coxe, 48-51, Kinsey, C. J., states 
the doctrine as follows: 


+ It is perfectly immaterial so far as regards the question 
+ of law, whether defendant knew or did not know the falsity 
‘¢ of the fact which he represented; so far as the morality of 
«the action is concerned there is unquestionably a vast differ- 
“ ence, but there is none in law.” 
See, also, 
Lockridge v. Foster, 4 Scam., 570. 
Parham v. Peandolph, 4 How. Miss., 435. 
Feosevelt v. Fulton, 2 Cow., 139. 
Miner v. Medbury, 6 Wis., 295. 
Lewis v. MI. Lemon, 10 Yerger, 206. 
Mehennon v. Taylor, 3 Cranch, 270. 
Glascock v. MTinor, 11 Mo., 655. 
Fisher v. Mellon, 103 Mass., 503. 
Collins v. Dennison, 12 Met., 549. 
Etlhott v. hoaz, 9 Pil, T32. 
McCormick v. Malin, 5 Blackt., 509. 


Munroe v. Pritchett, 16 Ala., 785. 
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That a vendor by the mere act of selling bonds, notes, 
&c., without anything more, warrants the title thereto, and 
the genuineness of the signatures, is a proposition too well es- 
tablished to admit of discussion or debate. 

See authorities above cited, and 

Terry v. Bissell, 26 Conn. 40. 

Shaver v. E:hle, 16 Johns 201. 

Canal Bank v. Bank, t Hill 287. 

V/drich v. Butts, 5 R. 1. 218. 

Webb v. Odell, 49 i £ 583. 

Litchfield v. Hutchinson, 117 Mass. 195, 3 Allen 


258, 112 Mass. 30, 21 N. Y. 238. 


It is also undisputed law that an action on the case in tort, 
for deceit, will lie for a breach of the ef/ved warranty. 
Schuchardt v. Allens, 1 Wall. 359. 
Williamson v. Allison, 2 East. 446. 
Adamson v. Farvis, 4 Bing. 73. 
Same case, 12 Moore 241. 


Cooley on Torts, p 500. 


This doctrine was virtually conceded by the court in its 
charge. The court charged, in substance, that if defendant 
sold bonds in his possession to plaintiff, he, dy the act of sale, 
warranted the genuineness of the signatures, and would be re- 
sponsible in an action in tort for a false warranty, without 
further proof. The distinction attempted to be drawn by the 
court between an action in tort for a false representation, and 
an action in tort for a false warranty, is without foundation 


either in principal or precedent. It is conceded by the court 
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that an action on the case for deceit upon a false warranty 
could be maintained by proof of a sale, without representations 
of any kind, and proof that the signatures were forged. That 
by the mere act of selling the vendor impliedly warranted the 
genuineness of the signatures, and that an action ex de/icto could 
be maintained upon such implied warranty as well as an action 
ex contractu. In this position the court was clearly right. 
But the court charged the jury that to maintain an action for 
false representations the plaintiff must show something more 
than the mere fact of sale, something more than the facts 
which would sustain an action in tort upon the implied war- 
ranty. The court declared that the plaintiff must show a di- 
rect, positive, verta/ representation of genuineness. ‘This is 
error of which we complain. Our position is that a vendor, 
by the mere act of sale, affirms, as well as warrants, the gen- 
uineness of the signatures. That it is immaterial whether the 
action is brought upon the false warranty or upon the false 
representation. That the same fact will sustain an action upon 
either. That an implied warranty without an implied repre- 
sentation is an impossibility. “That by the mere fact of offer- 
ing for sale bonds in his possession, the vendor not only war- 
rants the genuineness of the signatures but distinctly affirms 
their genuineness. That the implied warranty is a deduction 
from the antecedent representation. ‘That the vendor, having 
represented the signatures to be genuine, is held to have 
thereby warranted them to be genuine. ‘That an implied rep- 
resentation 1s as binding upon the vendor as an express repre- 
sentation, and that by the mere act of offering bonds or notes 
for sale the vendor affirms the genuineness of the signatures, 


as fully as he would affirm by an express verbal representa- 


tion. ‘This we believe to be the law, and this has been the 
construction placed by courts upon the act of selling. 

In Lobdell v. Baker, 3 Met. 469, Shaw, C. J., uses the 
following language: 

‘When therefore a man, for a valuable consideration, 
puts into circulation a note, bearing the name of a_ blank in- 


dorser, with nothing to rebut the natural inference to be 


drawn from it, he by necessary implication affirms that the 
indorser is a person capable of indorsing, and binding himself 
by such indorsement.” 

«Whoever takes a negotiable security is understood to 
ascertain for himself the ability of the contracting parties; but 
he has aright to believe without enquiry, that he has the legal 
authority of the contracting parties appearing upon the bill or 
note. * * * It is an avvrment to that effect on 
the part of him who procures such an indorsement and puts 
the note bearing it into circulation.” 

«¢In the present case the defendant procured such an in- 
dorsement on the note, and put it into circulation unexplained. . 
He thereby affirmed to anyone who should take it that it was 
so indorsed. 

‘¢ Then the principle applies, that if one makes a repre- 
sentation which is not true, and another, acting upon the faith of 
its being true, is injured by it, he has his remedy against the 
party so making the false representation. » Polhi// v. Walter. 
3. Barn & Adolph, 114. He may not be liable for vindictive 
or exemplary damages, as in case of fraud in fact. but it is a 
fraud in law by which another suffers and for which the party 


suffering has the right to look to him for indemnity.” 


The case of Polhill vy. Walters, referred to by Judge 
Shaw, was as follows: 

«+ A bill was presented at the office of the drawee, who 
was absent. and A., being persuaded by the payee that the 
bill was regular, accepted the same as by the procuration of 
the drawee. The bill was dishonored when due, and in action 
for deceitfully representing that he had authority to accept 
(brought by indorsee ), A. was held lable, although the jury 


negatived fraud in fact.” 


See also. 
Medina v. Stoughton, 1 Salk. 210. 
Peyall v. Leowles, 1 Vesey 348. 
kieichholz v. Bannister, 17 C. BL N.S. 708. 
Morley v. Attenborough, 3 Ex. 500. 
‘Foues V. Hyde, 5 Vaunt 488. 
Fuller v. Smith, Ry. & Moo. 49. 
Gurney v. Womesly, 28 Eng. L. Eq. 256. 
Thall v. Newell, t9 Vt., 203. 
Gresham v. Preston, 2 Car. & P., 540. 

+The possession of the vendor is equivalent to an affirma- 
‘“ tion of title.” 

Shattuck v. Green, 104 Mass., 42. 

In this connection we desire to quote the summing up 
of the result of the English decisions by Mr. Benjamin in 
his admirable work on sales. The italics are our own. 

« A sale of personal chattels imphes an afirmation by 


‘ the vendor that the chattel is his. avd therefore he warrants 
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“ the title. unless it be shown by the facts and circumstances 
‘of the sale that the vendor did not intend to assert owner- 
« ship, but only to transfer such interest as he might have in 
‘“ the chattle sold. ” 

Benjamin on sales, § 639. 

The rule laid down by Cooley and Moak, as cited in the 
charge of the court, has no application to the present case. 
That rule is applicable only to the case of a sale of personal 
chattels in which a false representation other than a represen- 
tation as to title is made. Itis applicable only toa class of 
cases, in which, in the absence of the representation com- 
plained of, the rule of eaveat cmptor would apply. The mere 
act of offering for sale a chattel inthe possession of the vendor 
is in and of itself a distinct afirmation of title. The mere act 
of offering for sale paper in the possession of the vendor is in 
itself a distinct affirmation of title and of the genuineness of the 
signatures thereto. ‘This affirmation is as direct, positive and 
explicit as if put in words, and if false furnishes precisely the 
same cause of action as would be furnished by a verbal affir- 
mation or representation. ‘This is not only the law of the 
matter, as shown by the authorities above cited, but it is the 
plain common sense of the matter. Whena man offers mea 
note for saie I do not rely upon his warranty of the gvenuine- 
ness of the signature, but rely upon the truth of the represen- 
tation which he makes on the subject by the mere offer to 
sell. A verbal statement, in addition to the implied represen- 
tation, that the signature was genuine, would, so far from sat- 


o 


isfving me, arouse my suspicion. The great bulk of bonds 


wt 
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and securities of that nature are purchased from brokers who 
are financially irresponsible. If the purchaser is to under- 
stand that the effect of the transaction is, that no representa- 
tion whatever is made as to the genuineness of the bond, but 
that the vendor offers to make good any loss should the bond 
prove to be forged, then sales of bonds would immediately 
cease, or be put upon a very different basis from the present 
one. It would certainly astonish the ordinary dealer in secur- 
ities to be told that when a broker or broker’s clerk offers 
him bonds for sale, that he 1s to be understood as saying: “I 
don’t know whether these bonds are forged or genuine, but if 
they prove to be forged I will return your purchase-money 
with legal interest.” 

The fact is that every person buys on the faith of the rep- 
resentation of genuineness implied in the act of offering for 
sale. The representation is the basis of the warranty, and in 
case it proves untrue there is no more difficulty in maintaining 
an action ev de/rcto for the false representation than in maintain- 
ing such an action for false warranty which is implied by law 
from such a representation. The motive of the defendant, as 
we have seen from the authorities cited, cuts no figure in the 
case. The plaintiff is as much deceived and as much injured 
by the false implied representation as by the false implied war- 
ranty. 

We, therefore, say that the court erred in charging the 
jury that to maintain this action it was necessary for plaintiff 


to show a verba/ representation in addition to the direct, posi- 
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tive and explicit representation impled by law, and by the 


ordinary course of business dealings, from the act of sale itself. 


As to the effect of this instruction on the jury comment is 


- 

1eedless. jo 
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SUN MUTUAL INS. CO. OF N. O. ET AL. VS. KOUNTZ LINE ET AL. | 


Appeal from the District Court of the United States for the Hast- 


CIV District Ol Louisiana. 


UNITED STATES OF AMERICA: 


Circuit Court of the United States, Fifth Circult, Ivastern District of 


Louisiana. In Admiralty. 


CiriZENS’ [INSURANCE COMPANY ct als. ) 
is. NO QOHS. 
KOUNTZ Link et al. } 
/ vf i] LUth | a, Pp, Wy 4 


Transcript fron District (oruyd. Kiled j 


CITIZENS’ INSURANCE COMPANY ef al. ) 


Vs 
tlhe — 


OouUNTZ LINE ef al. 


Libel filed eb’y 2Sth, ISS]. 


Disrricr OF LOUISIANA: 
To the Honorable Edward ©. Billings, judge of the district court of 
the United States for the district of Isl 
The libel of the Citizens’ Insuranee Company of Missouri, the North- 
western National Insurance Company of Milwaukee, the Orient 
Mutual Insuranee Company of New York, the Washington 
lire & Marine Insurance Company of Boston, the Sun Mu- 
tual Insurance Company of New Orleans, the Crescent In- 
surance Company of New Orleans,the Rhenish Westphalian Lloyd 
of Gladbach, the [libernia Insurance Company of New Orleans, 
libellants, against the Kountz Line, the Il. C. Yeager 
. Kountz ‘Pransportation Company, the k. 
MM. Moore Transportation 


aay 


Transporta- 


tion Company, the C. V. 
P. Kountz Transportation Company, 
Company, William J. iwountz, and John W. ing, respondents in a 


cause of tort, civil & marine. 


And thereupon the libellants articulately propound and allege 
as follows: 

Ist. That heretofore, to wit, on the 24th day of June, A. D. 1872, 
William J. Kountz and John W. King, together with three other 
persons, Whose names are not material, because they never partici- 
pated in the matters and things hereinafter complained of, made a 
declaration in writing, and recorded it in the office of the recorder 
of deeds, in the city of St. Louis and State of Missouri, by which 

writing the persons aforesaid declared themselves a body 
o corporate, by the name of the kountz line, for carrying 
freight and passengers as common carriers on the Mississippi 
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river and the water-tributary thereto, fixing the place of their busi- 


i 
ness at said city & their capital stoek at 150 of SLOO ach share : but 
} 


no part of said ¢ pital stock has ever been paid 11) to any person for 
sald Jrountz line 
2nd. That said Kountz and -Kinge became the only agents & 
othcers | Kountz line, the said Kountz being the president 
the reot (ic Salad IL Ing the eeneral agent thereof, both of the 
pers said being the direetors of sald IKountz line 
Sed. That said Kountz and King, and one John A. Sheble being 
then the real and substantial owners of several steamboats, respect- 
ively named, as follows. to wit: Carrie V. Kountz, Kate P. Kountz, 
LI Yeager, and Moliie Moore, th surrendered the eustod, 
maa Lie WW COU o| || t} shea re aforesaid LO thie seud 
kKountz for the said Kountz to carry on for them the said business 
of common earries at the said eitvy, by the name of the hountz line, 
nd the said Kountz had the sole control of all the steam- 
WDOALS aforesaid, ana the said Kine beeame thre LOE hit thie reof, 
1 from theneetorth until thre loth day Ol December, 1h) the 
Veal LIOr sald. tha said Kountz, King, and Sheble earried Ol) the 
business of common earries at said city, by the name of the Kountz 
line, and by that name, during the time aforesaid, they made all 
their bills of lading and advertised all said steamboats anid held 
out all said steamboats to all persons dealing with them as the 
} yy ve ( Liq] Kountz |i ( 
h. That afterwards, to wit, on the 15th day of November, in the 
year aforesaid, the said Ikountz, King, & Sheble, still retaining the 
nt possession and control of all the steamboats aforesaid, and still 
ntinuing to use and employ them in their said business of com- 
mon carriers, by the name of the Kountz line aforesaid, they, the 


] ] 


= . : ail ’ , 2 } ns = — . 2 
sald Iountz, King, and Sheble, made another declaration In Writing 


led 3 t | 1 ee Tt 2 ashe 
and recorded 10 1n the oinece oi the reeorder of deeds 1th SIG @CILY. by 


which Writing the persons last eraneen c deelared themselves cl body 
COPPOrale, by the name of the C. V. kountz ‘Transportation 
O Cy Mipany, for carrying freieht and Passengers as COmMnon 
carriers on the said Mississippi river and the waters tributory 


thie reto, | xIne Lid iT place ot business aa Siu1d city and their capital 
stock at four hundred shares of $50 each share; and again, on the 
same day, the same persons made another declaration in writing 

|] the sad recorder of deeds 1) said 
city, DY \\ hich writing the same Persons declared themselves another 
body corporate, by the name of the Ik. P. Kountz Transportation 
Company, for carrying freight and passengers as common carriers 
on said Mississippi river and the waters tributary thereto, fixing 
their place of business at said city and their capitol stock at 300 
shares of S00 cach share; and again, on the same day, the same 
persons made another declaration in writing and recorded it in 
the office of the said recorder of deeds in said city, by which writ- 
Ing the same persons declared themselves another body corporate, 
y the name of the H.C. Yeager Transportation Company, for the 
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carrying of freight and passengers as common carriers on said Mis- 
sIssiIppl river and the waters tributary thereto, fixing their 
itel stoek at 400 


() pleee ol business at said city and thie IT" Cay 
Shares of SOO each share: ane aoaln, Ot) the Sahe day, thre 
} , . . . _ ° 
PCPrSOLS nade another declaration mn Writing and 1’ corded It 


same 
1n) the ofhice of aid recorder of cl eds 1) siuid city, by while I} Wi iting 
the satire Persons declared themselves another body Corporate, by 
the name of the M. Moore ‘Transportation Company, for ecarr-ing 
freight and passengers as common carriers on said Mississippi river 
the waters tributary thereto, fixine then 


place ot business tut 
LOO shares of SSO each share: 


ana 
suid city and their capitol stock at 
no part of the capitel stock has ever been paid in to any person 


4 


but 


. . . . 1} } 4 . . 
for either Of shld so-called Lralisportation COMMPANTES. 


ath. That said Kountz, Nine, and Sheble, claiming to be the 


= . } ° } } rhs ‘ Lic] wa } ‘ ; e 

owners of all the stock of all the aforesaid so-entled transportation 
? - } ) . ye } m : : a, 

l they elected the said Kine: thre treasurer aha seere- 


COMLPAanTes, (fia 
3 sg 
tary of all the aforesnid so-« 


?} ' e 
‘ailled Lransportation COMPantles, the 


sud Iwountz and IKkine bave ever since been the directors of said 
bra Wnsport ition com po. LLIS. 


That afterwards the sald Ikountz 


real and substantial owners of all 


Zw Sheble. being still the 


Oth. 
the aforesaid steamboats, 


fi they executed certain bills of sale purperting to convey the 
afore Seid ste aniboats LO the ; afore seid SQ ealle transportation 
companies [in] severalty, as follows, to wit 
The Carrie V. itwountz to the C. V. Iktwountz “Pransportation Com- 
] y ; ( % \V : ; ] ( \ VY ad oo : - 
pany, the blenny \. reager to the If. ©. beaver Lransportation 
Company, the Katie P. Nountz to the Kk. P. Kountz Transportation 
Company, and thie Viollie Moore LO the Moore tone sactr 
the said Kountz, King, & Sheble, being the directors 


a nicl 


the said so-ealle a “united al said so- 
In the joint enterprize of carrying 


a transportation companies 
freight & passengers as common earriers on the Nijaniesie river 
and the waters tributary thereto, by the name of the Kountz line 
the aforesaid so-called transportation 


sae anid by that name all t a it 

colmpanics ——— one general agent, to wit, the said John W. 
King, and oecupied one general place of business in said city, and 
I) AY that name they have always ever since carried on the said joint 


freight and passengers as common carriers ; 
made all their contraets of alfreightment with all Persons shi ippIng 

by said Kountz line, and by — name ~— 
have always ever since advertised and held out 1 the world 
S all the aforesaid steamboats as the steamboats of said Kountz 


business of carrying 


woods OVr DIere ‘hs mdz 


line. 

ith. That afterwards, to wit, 
1S76, the said Kountz and King 

V. Kountz to be dismantled, and her « 
cnused LO be removed and LO he pul into the hull of the 
Paragon, which hull they purchased for that purpose, 
steam bout Was the ‘T) chi: need ena theneetorth 
named and is now known as the steamboat 


on the 26th day of January, A. D. 
eaused the said steamboat Carrie 


= 
hemes boilers, and machnin- 


ery they 
steani beat 
and the name of that 
CVver since has been 
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I. O. Stanard; and afterwards, to wit, on the 17th day of April, A. 
DD. 1S7S8, the ee ee D. H. Rucker was conveyed to the so-called 
M. Moore Transportation Company ; and afterwards, to wit, on the 
20th day of May. A. D. in the vear last aforesaid, the steamboat 
Gene ra | Charles M Tompkins Was conveyed to the so-called M. 
Moore Transportation Company; and afterwards, to wit, on the 14th 
lay of September, in the year last afore said. the steamboat J. B. M. 
Kel | vas “9 nveyed to he so-cal led M. Mi Ore Transportation 
Compat nd the said several steamboats, to wit, the D. H. Ducker, 
General Charles M. Tompkins, and J. Bb. M. Kehlor, at the 
Seve ral and respective dat slast aforesaid, together with all 
9 the said steamboats first above named were, and always ever 

ce have been, employed and navigated under the control 


ica 


and directions of said Kountz and King for and in behalf of all 


i j i 
aforesaid transportation companies In the aforesaid common enter- 
prize of carrying freight and passengers upon the said Mississipp! 
river and the waters tributary thereto as common carricrs, by the 

of the kon = line aforesaid, and always ever since all the 
steamboats have been held out to the vaea as the steam- 
boats of thi icansniic Uees tieneeni 

5 it on, to wit, the 2Ist day of May, [SSO, at the said city of 
St. Louis and at East Ktinswick, certain goods and merchandize, 1 


} ae oh. ! 7 —_ 7 a ' , 
wood order and condition, deseribed in a certain exhibit hereto an- 
nice eal oan aes rt eS ae ee se a 3 oe 
nexed and made part of this the Sth article herein, marked exhibit 


and made pat 
\ of the value stated in said exhibit, were delivered by the ship- 
pers ther In the said exhibit named to the above-named trans- 
| ion companies, by the name of the Kountz line aforesaid, for 
n ecelve the same by the name of the Kountz line aforesaid, 


nd for them by that name to safely and securely carry said 
he port of New Orleans, in the 
ler places in said exhibit named, 


eoods and merchandize to 

State of Louisiana and the ot 
at the district aforesaid, for certain reward to be paid therefore to 
Liem by the said name- Itountz line aforesaid, and there at New 
Orleans aforesaid and at the places In said exhibit named, for the 
above-named transportation companies, by the name of the Kountz 
line aforesaid, to safely deliver the said woods and merchandize, In 
like good order and condition and without unreasonable delay, to 
e consignees thereof in said exhibit named,the dangers and perils 
of the rivers, seas, fire, and collision exeepted ; and the aforesaid 
transportation companies, by the name of the Kountz line afore- 
sald, had exeepted and received said goods and merchandize for the 
8 hoe aforesaid, and then and there it became and was the duty 
of the above-named transportation companies, their servants, agents, 
A\ officers s, to take care of said goods and merehandize and to lade 
he same upon some good,seaworthy vessel, and to earry and deliver 
the same to the consignees thereof at the sald port of New Orleans 
and other places named in said exhibit, without unreasonable 
1] th. Phat the respondents, Kountz and King, always had 

assumed, and at the date last aforesaid they assumed, the right 
to designate the steamboat of the said Kountz line that should be 


THE KOUNTZ LINE ET AL. O° 


employed for any voyage contemplated, and they also assumed 
direct the ladine of all goods committed to said Kountz line for 
transportation, and to designate the steamboat Upon which said 
eoods should be laden, and said Kountz and King, being the exelu- 
sive directors and managers of the business of said Kountz line, 
eaused said goods to be laden __— said steamboat Henry C. Yeager, 
and caused said steamboat Henry C. Yeager to depart from said port 
of St. Louis on the day and year st aforesaid, destined for the port 
of New Orleans, at which time the top seams of said steamboat were 
so open that persons standing in her hold could easily look through 
them; that said steamboat was so deeply laden that during said 
voyage said open top seams were carried near to the water line, and 
the ordinary motion of said steam boat ual water to rl U1) through 
said Open top seams and into the hold of said steamboat: that said 
Kkountz : ‘ ina King caused the snd onion to depart Ot) said 
|? voyage without pumps proper and fit for keeping her free of 
water, and without a working capstan, and said Kountz and 
King selected and employed an improper and Ineompetent person 
as the master of said steamboat: that said Kountz and King either 
knew that said steamboat was utterly unseaworthy and unfit to re- 
celve sid goods and LO proceed Ol) said voyage, OF their OWl) @YOss 
carelessness and negligence prevent ted them from knowing that she 
was unfit and unseaworthy for said voyage; that said IXountz and 
King directed the master of said stea mboat to call at East Kinswick, 
a short distance from St. Louis, and there to take on about 1.200 
sacks of corn, and they also directed said master of said steamboat 
to stop sald steamboat at Chester and there to take on board BOO 
barrels of flonr, and in obedience to their orders said steamboat was 
stopped at the places named, and said corh and flour were put 
aboard said steamboat; that after she bad taken said corn and 
flour great quantities of water ran into her hold through said 
open top seams, a great part of which might have been easily ex- 
pelled had she been supphed with ordinary syphon pumps; 


15 that said steamboat covegionioneosd no rough weather nor did 

| she run upon or against an, ivthan , but, being In ‘l helpless 
eondition, she was landed at Bie Lede iS about SO miles below St. 
Lous, her head being made fast to the landing; she swung in gently 


alongside the bank of the Missourt en where she had about two 
fect of water in her hold, at which place she settled down upon the 
bottom of the river, close to the bank of the river on the Missouri 
shore; that, had she been supplied with a good working capstan, she 
might have been sparred off and then she miueht have been run Upon 
a bar in said river, where all or the greater portion of her cargo 
might have been rescued ; that the steam tow-boat Lioness was hailed, 
and said Lioness with 5 empty barges in tow came to the aid of said 
steamboat Henry C. Yeager, and the whole of the cargo of said 
steamboat Yeager could then have been put upon said barges and 
could have been saved, had the master seen fit to employ suid tow- 
boat Lioness and barges for that PUPPose, that the master of said 
steam boat I. C. Yeager purposely concealed the fact that sad steam- 
boat had 2 feet of waterin her hold, and requested the master 
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of — a » pull the said steamboat’s head off the bank, 

nd the oftticers and erew of said Lioness 
re ready and 1) willing and offered to render further help to said 
mi bo: | lienry C. \ Cagcer, but the master thereof refused to reeelve 


irther help from said tow-boat Lioness. and she was allowed to de- 


oe al a cls 
Md MmMerehanadise aforesaid Were | 
} 
| 


L O] l) 4 ave , and : after she had departed tlre hnaster of sald 
Seen ('. Yeager attempted LO NaVv loate her to sald bar in 
| river, but she was then so full of water that when her head 
iched said bar she fell off by the stern and sunk in about 50 feet 
vater, where she beeame a total loss,and nearly all of the goods 
lmost entirely destroyed. 

damag ‘were Caused by the YLYOSS Care- 


. 1] 27 ¥ ? i } : } 4 an si? 
SS1LCs Ol hit the respondents Who PuaCe ssid YOOUS ana Pere je 


Upoh a steamboat WHOLLY uhht and imsuthlierent for the VOVAILe, 


( ()\ 1) Ysa | | nil Out tO | rocet (| (1) snd VOVALC 1}) sid 
suffiqient condition, and by pulling suid steamboat and 
y | 
rgo Cal i] control of a master wholly unfit and incompe- 
rm the duties of maste 
cb 1 lhe libellant S were I he insurers of the voods 


ae tort hesums stated 1h a eertain other op hibit hereto 
oP ae” a Y ae 1. : en es ‘- 
his Lith article, marked [Exhibit B: 

, _ ' Cee. ee ; wey . 
Cliahts Nave pala ait the Moneys VY thie ty) Insured cls 


+ | Ti" BY, > t ae ] ‘) j ae ‘ ba, ‘ . a aher 
Mme OWhMePrS OF SAIG VOOUS ana mel chandize, amounting 


] } ] ; ” 
he sum of thirtv-one thousand seven hundred and twenty 
] } } a 1] . ] } 
nad that the libellants have peen subrogated LO ul] 
| | } } ] ] ] a . 7 1 
- a nd demManas which the sald owners Of sald VOoOUs 


merchandize re Sp CLivelV had amalnst the respondents aforesaid 


, } (° } 
Gi damages atoresald 
J | T |} > ] ravi. thy »yevT ;? at , ‘¢ ’ ] ’ ' " ‘ y , 
l I | I i ne! ‘>. | Piltcll nme matters aroresaia are true ali ve 
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md OF ThIs Honorable Court. 
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n Company, the =" ‘ Yeager TPransporta 

o> 4 4 | ry. . ° ’ 
ountz Line, and the Moore [Transportation Company be cited 
appear and true answer make to all and singular the matters 


1} — ] Fy 1] = a } , — : 
Whereior Lane Lboeblrants pray ad aecree ln buy or ol the libellants 


ul | L~TalHist this I spondents ator said jointly for the several 
I) O] ney by { he libellants SsevVvel ally paid LO the OWherS 
aid goods and merchandize as aforesaid as the same are 

t forth and statcd in said Exhibit Bb, and that the said 


William J. Kountz, John W. King, the C. V. Kounty 
| sportation Company, the K. P. Kountz ‘Transporta- 
tion Company, the 


iforesaid, and if they be not found within the distriet aforesaid, 
then the libellants vray that the goods and chattels of the said 
CSDO] at hts found withi 1 th LC district aforesaid be attached accord- 
ne to the course of this pipes le court In admiralty and maritine 

ceeding the amount sued for, to wit, the sum of thirty-one 


» 3 ; t | ] > ] , + . . ; 
ousand seven hundred and twenty dollars and fortv-one eents. as 


{O) th 11) sald x hibit 3 here LO annexed, and that the Same be 
Wdemned and sold by decree of this honorable court to satisfy t he 
nages aforesaid, and that the respondents be condemned to pay 


ts; and that the libellants have such other and further relief 


| 
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the premises as to this honorable court may seem just and proper 
and the libellants will ever pray. 
PPIZENS’ INS. CO. OF MO., 
17 By H. D. McLEAN, V. Pt. 
NORTHWESTERN NATIONAL INS’CH CO 
Per JAMES A. WATERWORTH, Agent. 
ORIENT MUTUAL IN. COMPANY, 
By W. TH. MARKITAM, Gen? Agent. 
WASHTIINGTON FIRE & MARI- IN. COMPANY, 
By W. HT. MARKITAM, Agent. 
SUN MUTUAL INS: CO., 
JAMES I. DAY, Pres'’t. 
CRESCENT INSURANCE CO., 


J. igi RL Agent. 
HIBERNIA INSURANCE COMPANY, 
JOHN HENDERSON, President. 


District OF LOUISIANA, ss: 


James I. Day, being first duly sworn aceording to law, upon oath 
states that afflant is the president of the above-named Sun Mutual 
lnsuranee Company, one of the libellants above named that affiant 
has read the foregoing libel. knows the contents thereof, and that 
the matters and things in said ‘libel stated and set forth are true to 

ie best of afliant’s information, knowledge, and beltet. 

(Signed) JAMES I. DAY. 


Subseribed ana SWorth [to | before me, al nv othee. 11) the eitv of 
New Orleans, in the district aforesaid, this 21st day of Irebruary, 
A. D. 1881. 

[ SEAL. | (Signed) W. J. CASTELL, Not. Pub 
1S O. B. SANSUM. 


y) fay : halloaalks 
f J OC@LO] fo? AGL AROMA 


J. A. CAMPBELL, 


( Ayre li, ‘a 


Let this libel be filed, and, upon the libellants giving the stipula- 
tions reauired by law, let the warrant of arrest issue according to 
rule Il of the admiralty rules prescribed by the Supreme Court of 
the United States. 

Feb’y 24th, 1SST1. 

(Signed) EDWARD GC. BILLINGS, Judge. 
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XHIBIT bB. Annexed LO Label. 


| —e ; 7 _ a ae 
Citizens Insce Co., am't paid .--~--- aaa ele SP O1G 1% 
= - ° ' : 4 ; p- PFPed . 
Zé Northwestern National [ns’ee Co., amount paid OQdod UO 
‘ \ 7 +» ] ‘ ~~ ae ol f as f+t> 
Orient Mutual Ins’ce Co., am’t paid - <ahlalgiacaaate LOO 65 
17 ™ . ¥ ‘ . | * ‘ = *>*> 
Washinet Mire & Marine ins’ce Co... amount pala —. Poo0 OD 
Sun Muti fns ce Co., amt paid ea a Meas GIT) OF 
‘ ' ’ _ ’ : "y . we By 
Creseent ft} ce UO... amt para .—..-. aoa FT ET Ee LO et = 2SO (>t) 
i : . ,* ¥ . 4 ; 17 1. ‘ . — 
honenish Westphahan Llovd of Gladbaek,. aim’t paid 00 OO 
: rs a 2Q 79 
Hibern ‘a ils. ‘ OLIpany, am t pala. : TO ee A S?Y io 
} Iyu } shall 325 wd 
Su} paid by all thre (Ook) ) | 51.720 1] 
“ Te, F ee re JO], 4 
vit oj PELACILHLEI., [ssi Keb } Zoult. ISS]. 
Be 2 ' ¥ . > | - . ay en | {° oe } 
District (court of the lL... Distriel QO} LOULSIANA. 
r ; ( % ae f } 4 aac eit 
Cuirizens’ INSURANCE CoMPANY cf al. vs. KouNtTzZ LINE et al. 


f 
> 

~ 
— 
— 
~~ 

~ 

we 


The President of the United States to the marshal of the United 
‘the district of Louisiana or lis lawful deputy, Greeting: 


ve 


. } . a . . ‘ 
you are hereby commanded 1}) the name ol] the | nited states 
- a ee eee | ee — we 
our said distriet eourt if vou do not find Wm. J. Kountz. Jolin 

WW. Kaine, The ¢ 


J : V. IQountz ‘Transportation Company, The 
he Ht. C. Yeager Transportation Company, The Kk. P. Kountz 
Transportation Company, The Mollie Moore Transportation 
| | lin »Within your district that — attach their 
oods & chattels to the amount of thirty-one thousand seven hun- 
lred and twenty dollars and 41 cents, and of your doings in the 
nises you are to make due return according to law. 

Witness the Honorable Edward C. Billings, judge of our said 
nd the seal thereof, at New Orleans this 28th day of Febru- 


; (Signed) R. DEVONSHIRE, 
Dy Clerk. 


Received Feb’ry 28, 1851, and on the same day, month, and year 
I levied this writ on the st’b’t J. b. M. Ichlor, her tackle, apparel, 
id st’b’t J. B. M. IKktehlor being then in my posses- 


4 


and machinery, sald | 
sion and under my control, having on the same day been previously 
d by virtue of an admiralty warrant issued in cause No. 11718, 

Overton & Conrad vs. St’b’t J. B. M. ICehlor, of the docket of 
29 this hon. court, from which last-mentioned seizure said st’b’t 
J.B M. IK ehlor Was released on the Ist day ot March. LSS1, 
the claimants in said course havine bonded; but the seizure under 
iis writ, having been made by order of plaintiffs, was directed to be 
maintained, and on the 5rd day of March, 1881, I levied this writ 
by order of plaintiffs’ attorneys on the st’b’t Katie P. Kountz, her 
tackle, machinery, and furniture, both of said st’b’ts being then in 


Se 1ZeC 
a) \ 44 


this 
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the port of New Orleans, and made inventories of the said st’b’ts.and 
contents. On the 4th day of March, 1881, by direction of O. B. San- 
sum, Itsq., plaintiffs’ counsel, I also seized under this writ, as the 
property of the defendants, the st’b’t I. O. Stanard, her tackle, ma- 
chinery, &e., but said st’b’t having been claimed by a third party as 
his property, was released from seizure on the same day by direction 
of plfls’ att’y, and the other steamboats heretofore named were held 
by the marshal under seizure until they were sold by virtue of a 
writ of venditioni expenas, issued on the 9th day of January, 1SS2, to 
which writ and return thereon reference is made. 


S10) Returned March Ist, 1852, by request of the clerk of the 
court. 
(Signed) JACK WHARTON, 


U/, ‘S. Marshal. Mast, ry District of Loursand. 
By E. S. WURZBURGER, Dy JTL 


Citation Lo William Pi lvountz 


The President of the United States of America to the marshal of the 
district of Louisana, Greeting : 

You are hereby commanded to summon William J. Kountz to 
comply with the demand of the Citizens’ Ins’ce Company « als., 
contained in the libel, of which a copy accompanies this citation, or 
to deliver his answer to the same in the oflice of the clerk of the 
district court of the United States of America for the district of 
Louisiana, holding sessions in the city of New Orleans, in ten days 
after the service hereof, or Judgement will be rendered against him by 
default, which delay is increased one day for every ten miles the 
defendant’s residence is distant from New Orleans, the place where 

the court is held; and that you make due return hereof on 
| the srd Monday of March, ISS1. 
Witness the Honorable Edward C. Billings, judge of the 
said court, at the city of New Orleans, this 25th day of Feb’ry, A. D. 
one thousand cight hundred and eighty-one 
[SEAL. | (Signed) Rk. DEVONSTIIRE, 
Dy Clerk. 


‘ 


Marshal's Ri Al rie. 


Reeeived this 28th day of February, 1851, and on the Ist day of 
May, 1881, served copies of the within citation and copy of libel an- 
nexed on the within-named William J. Kountz in the manner fol- 
lowing, to wit, by handing the same to him in person in the city of 
New Orleans. 

(Signed) Kb. S. CURRY. 
yer Dy U.S. Marshal. 
Citation to John W. King. 
The President of the United States of America to the marshal of the 
district of Louisiana, Greeting: 


You are hereby commanded to summon John W. King to comply 
with the demand of the Citizens’ Insurance Company W& al. contained 
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in the libel, of which a copy accompanies this eitation, or to 
32 deliver his answer to the same in the office of the clerk of the 

district eourt of the United States of America for the district 
of Louisiana, holding sessions in the. city of New Orleans, in ten 
days aite} the service hie reot, or yudement will be rendered against 
him by default, which delay is increased one day for every ten miles 
the defendant’s residenee is distant from New Orleans, the place 
where the court is held, and that you make due return hereof on the 
ord Monday of March, 18381. 

Witness the Honorable Edward C. Billings, judge of the said court, 
ut the city of New Orleans, this 25th day of Feb’ry, A. D. one thou- 
Sana ¢ lott hundred and elohty-one. 

[ SEAL. | (Signed) R. DEVONSHIRE, 
Dy Cle rk. 
Marshal’s Return. 


Received the 28 day of February, 1881, and on the 10 day of 
March, LSS1, served copies of the within eitation and COpPy of libel 
annexed on the within-named John W. ting in the manner follow- 
Ine, to wit, by handing the same to him in person in the city of 
New Orleans. | 

(Signed) C. R. STEELE, 
Dy US. Marshal. 


aed Crtation to ky. ad Kvount: Transportation Company. 


The President of the United States of America to the marshal of the 
district of Louisiana, Greeting : 

You are hereby commanded to summon the Kk. LP. lLountz Trans- 
portation Co. to comply with the demand of the Citizens’ lnsuranee 
Company Ww al., contained in the libel, of which ad COpPy accompanies 
this citation, or to deliver their answer to the same in the office of 
the clerk of the district court of the United States of America for the 
district of Louisiana, holding sessions in the city of New Orleans, in 
ten day- after service hereof, or judgment will be rendered against 
them by default, which delay is increased one day for every ten miles 
the defendant’s residence is distant from New Orleans, the place 
vhere the court is held, and that you make due return hereof on 
the 35rd Monday of March, 1881. 

Witness the Honorable Edward C. Billings, judge of the said eourt, 
at the city of New Orleans, this 28 day of Febr’y, A. D. one thousand 
eight hundred and eighty-one. ) 
34 [SEAL. | (Signed) Kk. DEVONSHIRE, 
Dy Cl rk. 
Marshal’s Return. 


Received this 28 day of Febr’y, 1881, and, after diligent search 
and enquiry, [am unable to find the within-named defendant in the 
district of Louisiana, and I herewith return them not found. 

FKebr’y 28, ’S1. 

(Signed) Ek. 8S. CURRY, 
Dy U.S. Marshal. 


~~ 
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(Citation to €' ©. Kountz Tr msportation Co. 
rhe President of the United States of Ameriea to the marshal Lhe 
district of I. oulslana, Greeting : 


You-are hereby commanded to summon the C. V. Kountz Trans. 
' portation Co. to comply with oe demand of the Citizens Tns’e Co. 


WX al. contained 11) the libel, which ad COPY aecompantes this cita- 

tion, or to deliver thet a8 s ANSWe r to the same in the office of the eck vk 

. of the district court of the | acer States of America for the district 
yf Loutsiana, holding sessions the city of New Orleans, in ten days 

r the service hereof, ju dom nt will be rendered against 

Oo) them by detault, ahiel: z F ay Is mere ased Qlie day for ¢ Very 


ten miles the def: ndant’s residence Is distant from New ()y- 
leans, the place where the court is held, and that you make due re 
| turn hereof on the 5 Monday of Mareh, 1SS1. 
Witness the ILonorable award C Billings, jud roof the said court, 
at the city of New Orleans, this 2St h day of Ieb’ry, A. D. one thou- 
: sand eight hundred and eighty-one 
: [SEAL | (Siened) R. DEVONSTITIRE, 
Ly Clerk. 


Marsh l’s Lee Cuan. 


Reeeived tliis 29 day of eb’ry, ISSIT, and after diligent =f are chi 
= enquiry [am unable to find the within-named defendant in the di 
trict of Louisiana, and T herewith return them not found. 
New _ s, Keb'ry 25. 
Siened ) KS. CURRY 
ay ly So Marshal 
Citation to the Kount: Lane. 
The President of the LT nited States of Amerien LO the marshal of the 
district of Louisiana, Crreeting 
You are hereby comma nde d to summon the Kountz line 
ol) to comply with the demand tof the Citizens’ Insuranee Co. c& a/ 
COontalhe “dy the libe ;, Ol wit ch ad COPY accom panies this Cilta- 
tion, or te deliver Gusts answer to the same in the ofhiee of the clerk 
of a. di strict eourt of the United States of Ameriea for the distriet 
of Louisiana, holding sessions in the city of New Orleans, in ten days 
- after the service hereof or judgment will be rendered against — by 
default, which le lay IS nie Peas d Ole day lor eve 3 ten mail s thie at 
fendant’s residence is bse from New Orleans, the place where the 
court is held, and that you make due return hereof on the 5} d| Mon- 
day of March, 1581. 
Witness the Ilonorable Edward C. Billings, judge of the sata 
court, at the city of New Orleans, this ZO day ot im by, A. |). Ole 
thousand eight hundred and c iolty-one. 
[SEAL. | (Signed) R. DEVONSHIRE, 
Py Clerk. 


3— 156 
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Marshal s Return. 


lis 2S day of February, 1881,-and after diligent search 
wind enquiry Tam unable to find the within-named defendant in the 


district of Louisiana, and T herewith return them not found. 
1) EK. 8S. CURRY, 
Day [ i NS. Marshal. 
| f 
. rry » 
7 f if f) fy) th), [/ # i ZA ii USpIO1 hae i CO 
of the United Stat QO] \meriea to thie marshal of 
yf Louisiana, Greeti A 
You are hereby commanded to summon tl Il. C. Yeager Trans- 
Hor nn Co. to comply with the demand of the Citizens’ Insurance 
Co. & al. contained in the libel, of which copy accompanies this 
( 0) or to deliver then rer to the same in the office of the 
district court of the United States of America for the 
(| t of Louisiana, heldine sessions in the eity of New Orleans, in 
teh Ga after the serviee hereof, or judement will be rendered 
als t th by default, which delay is increased one day for every 
tO] s the defendant’s residenee is distant from New Orieans 
the place where the court Is heid, and that you make due return 
hereof on the 3rd Monday of March, 1881] 
Wit s the tHonorabl ldward = ¢ 3 lines judge of the said i 
‘ Lie ¢ y ot New Ore LLiS thiis ) th cr O] rel’ y \ |) Ole 
isand eight hundred and eighty-one 
SEAL. | (Siened) R. DEVONSHIRE, 
Py Clerk 
a Marsha S PRetrupn 
Received this 28th day of February, 1881, and after diligent 
reh a Lecndgdulry | cLiy) unable LO Tha thi within-named defend- 
district of Louisiana, and [T herewith return tiem not 
tO na 
N. QO by 25, ‘SI 
(Sioned) kK. S. CURRY, 
Dy, {J N. Marshat. 
Vt 1207) tO thie Mollie M 7° ¢ Transportation Cn. - 
he President of the United States of America to the marshal of 
t] rict of Louisiana, Greeting: 
You are hereby commanded to summon the Mollie Moore Trans- 
portats ni Co. to comply with the demand of the Citizens’ Ins ee Co. 
& al. contained in the libel, of which a copy accompanies this cita- 
f10n. or to cle iver thre Ir answer to the Same 1 the office of the clerk 
of the district court of the United States of Ameriea for the district 
of Louisiana, holding sessions in the city of New Orleans, in ten 
days after the service hereof, or Judgment will be rendered against . 
¢ 
— — ee 
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them by default, which delay is increased one day for every 
“>$) ten miles 1 he defendant's residence Is listant from New 
Orleans, the place where the eourt Is held. and that Vou 
make due return hereof on the 3rd Monday of March, 1881. 
Witness the Honorable Edward C. Dillines, judge of the said 
sald court, at the city of New Orleans, this 28 day of Feb’y, A. D. 
Ole thousand elelit hundred ana elo} Ly-one. | 
[SEAL. | (Signed) Rh. DEVONSTTIRE, 
Py Clerk. 


j 


Marshal's h¢ Lurn. 


AR OATY th] YQi}, claw ae PS See cr ae Fe © P 
Reeceryved Rise 9Sth lal) oo. F Gare vs ISS]. and (| bere ]qyt search 
+3 i x mahi Gnd t) 44] Sones , 
and echaqulry ff am uhable to hd the withith-ha dq adeiehnadahts m 
‘ . 
Lhe CLISEVICL OF Loulsiina. ana | PCPCWILtE) PeELuPh) bhrehh Lol found. 
‘ ; 
wor 8, “S] 
fe ; i > 1T> 
(1 Le (1) we Se bud \ 


Motion fy) Ny J A are (fara Ouash Lhie Atl rch) behe pit 
CITIZENS INs’cE Co. & al. ) 


Kot NTZ [LINE "a als. 


-* 
=? 
ea 
- 
S 
<a 
ye 
cane 
IN 
aw 
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Motion to set aside and quash the attachment. 14] 


ISS1. 


IC) Qn motion of Singleton & Brown, proctors for the de- 
fendants herein— 

I IS ordered that the libellants show Cause, On Iridiay. the oth 
Mareh, 1881, at 11 a. Lil., why the seizure of the steamboats a a0 
M. Kehlor and the Katie P. Kountz, under process of attachment 
herein, be not set aside and quashed, and said steamboats be re- 
leased O11) the erounds— 

Ist. That the r oul representative of all the defendants ay relh and 
William J. Kountz in person was in New ¢ 
tachment herein, ana personal Service could have been made DY the 
marshal prior to the seizure. 


; rs en ee ee ee Ne roe 
Pond. That under the second rule in admiralty. and necordine to 


] — | 
ywicans prior to the at- 


law, no attachment could be made if the person could be found 
within the district. 
ord. Phat W. J. Itountz, In person and as president of the re 

speetive transportation companies sued hereln, Was personally ppre- 

sented to the marshal prior to the seizure of the stbt Carrie V 

Kountz, but notwithstanding the marshal persisted in seizing 
her. 

L] ith. That the order direeting said citation and alternative 
writ, under which the seizure was made by the Judge of the 

Ul. ». district eourt tor the eastern dis 

and sroned in the CIty of Washineto 

thy ircult LO which the Castern district of Louisiana belongs 


‘ 
istrict of Louisiana, was entered 


¥ DD. ©.. outside the district and 


mmiittee was, according 
nose mn charge of and 

H. C. Yeager ‘Trans- 
hereof, while the prop- 
yr, of the M. Moore 


atie P. Kountz, of the 


‘ each ol said defendants 


ization and = corpora- 


from the H. C. Yeager 


red March 22, 1551. 


roctors for the various 

we ive been un- 
les necessary to enable 
days’ further time be 


7 
ot ae r 
hub they 


, } 
to €sAiuash 
‘ : 


M’cuH Yd, ’S1. 


iken by the def’ts on the 
- all defendants, J 
for all defendants, J. 


i 
‘pleadings and argu- 


] 
f PASH 
i ° 


Marcu 28, 1881. 


rule to set aside and quash 
reued by counsel. ()n econ- 


that said rule be dis- 


\"\ ith COSLS. 


King, and the Kvountz 


ISS1. 


, John W. King, the Iountz 
ind by virtue of the laws of the 
the city of St. Louis, State 
Transportation Company, 
eof the Jaws of the State of Mis- 
— State, to the libel zn Persondam 


tly i corps rs au ae yee uh 


he adiomeind 11) 


ince Company of Missouri, the 


~ 
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[nsurance Company of New York, the Washington Fire and Marine 
Insurance Company of Boston, Massachusetts, the Sun Mutual In- 
surance Company of New Orleans, the Crescent Insurance Company, 
the Hibernia Insurance Company, and the Rhemish Wesphatian 


Lloyd of Gladbach, against W. J. Jeountz, John W. King, the ountz 
Line, the Yeager Transportation Company, the C. V. Itountz Trans- 

portation Company, the Kk. P. hountz Transportation Com- 
{ Pally, and the M. Moore Transportation Company, 1 . tilat- 


ter of tort, eivil and maritime: and herein the r dents, 

for themselves only, answer and aver articulately as fol 

Ist. Lo Lhe lst article (>| sal libel they alisiwwer oar i pyeLebers 

' 

and things therem set forth n ereat part u | | 
alleged and nleaded, and the truth is that W. J. Ivo and Jno. W. 
Kine (two of respondents), with C. EH. Seaman, Will W. Otis, and 
CharlesSeudder, did unite anc’forim © cor} nm under thestatutes of 
Miissourl, and in the eity of St. Louis, on th lth day of June, 1872, 
with a declared capital stock of *15,000, dh 4) s ol 
S100 eaeh. whieh aereen r 2g i 1ICO! Lt] was ct res - 
tered in the offiee of thre reta { state o e State of Missouri on 
thie Ist day QO ul z (2 

That said corporation was therein designated as tiie Kountz line, 


and the objects were declared to be to bulid or purehnase. use. and 


OCCUPY Ohne or more whari-voats tor the use and conveniences of} the 


“ - . . | ‘ 7 zx . ] ‘ . ¥ 1 > ] } 
steamboats belonging LO the stockholders of the company and sueb 
We in 5 ial 
other persons and companies as the I<ountz Imi Meht permit to 
i ee a 2 2 + | sere ace A eed a | acdwantaa a ol . 
participate ln the priviteges and advantages of sueh whari- 
~ ? | ‘ . ‘ 4 7 | ; 
LO boats, to be located at the port of St. Louis, in the State of 
\1i ae th |. -ding torpaga ans trancfar af eat 
Mussourl, and for the landing, storage, and transfer of steam- 
, — ; _ , ct — li | 1, 
boats, frei@hlts, cargoes, eoods., and merehanar nad for the purpose 


of affording to steamboats and other vessels all facilities for access 
: 


to the wharf and landing at the said port of St. Louis, and to build 


| i , > 
‘ fa ‘ . > ‘ af ’ ’ } » » " >>I ’ ? »s) r\, ‘ ’ . ‘ ‘ oe | oO : 
Q] purchase, ehart i ] nIre, O1 { PryyHRLOY SLCA]I PpWoats, L< \\ -boats. VWhoart- 
; } J s : . . . pa = : ] 4’ | 
boats, LUGS, barges, or olner vessels 10} transportation Of Jreie@ht and 
; - : _ ae al lag ' { \T 
passengers, tow ne propellMNe, and ll@htering on the JLIssiss pl river 


and its tributaries, and to do a general river business, as will more 
fully appear by the act of incorporation and the certificate of filing 
and reeistration by the secretary of the state of Mussour! LO be 
hereafter filed. 

That the said Kountz line was thus duly and legally incorporated ; 
thatthe entire amount of the capitol, to wit, $15,000, has been paid, 
the same being the value of the wharf-beat which was delivered to 
said corporation by the corporators thereof, and which now belongs 
to said corporation. 

And respondents further say that the IXountz line has not em- 
ployed, owned, hired, or navigated, or directed the running, e ploy- 


ment, hiring, running, or owning any steamboat or steam- 


i) boats, either by its oflicers, direetors, agents, or 1) any other 
manner, sinee its existenee. all the said Kountz line. under the 


terms of its charter, might have so done. 


That it is true that a number of steamboats were and have been 
a 


AL 
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it various times navigatine the cag ii pl river, being advertised 

. DY Ul INountz line, ss their agents, but lat none of sald boats Were 
ever hired, chartered, owned, Dosicied as navigated by the hKountz 
line, nor « ic said Kountz line ever receive any benefit or emolu- 
nen mn or share in the profits or earnings of them or either 
of the the Io Z line only received from them fees for 
Wha lag rage, AeENCYV, N¢ which the whart-boat of said Kountz 
ine corporation furnished. 

2) the 2nd article of said libel: That the matters and things a 
th, | are untruly alleged and pleaded, and: the truth ts 
WJ lLounty nd lol 1) W “cm are Dow — 
bh lent nd secretary Mt treasurer oj oul UZ line, cll} 1d 

, reof, they have been the only officers and agents of 

line, | that at various dates and for different soins 

Ly poe hie Ht CPeLATY WC., 17 J. C Vian Llook Was 

from 6th July, 1874, to May 20, 1876; W. H1. Iten- 

vi Secretary were Ven from the 19 August, IS74, to 
Une, LOO 

; e third arti ud libel: That the matters and 

I) alloc i] iruly ae | and plea ded, and the 
ler ident, W. J. kwountz, owned a laree interest 
h of the said steamboats, viz., C Kountz, K.P. IKountz, 
ver ae Moth \loore, Preacddie | 1) said article, others 
nterested In them as owners. John W. king and I. A. 
S vere not in nner ever the real or substantial owners i: 
| of said boats, nor did I<ine or said Sheble own any literest 

natev rin all or uy ¢ ‘said boats 

That said boats were owned as follows 

W. J. Itountz ,th-, Sam’l Van Hook #,th-, and H. W. Hazlett 
Ith of the st’b’t Henry C. Yeager. 
 W. J. Kountz reath- and W. Braithwaite 73,th- of the Katie P. 
Kountz 

W. J. Iwountz rh h- and Ch’s LI. ‘aman I th- of the st ‘boat Car- 
rie V. inountz. 

W. J. Ihountz }§th-,and Wim. P. Anderson +2th-, and —— Graham 
11} ‘the st’b’t Molhe Moore. 

It true that said boats were advertised by the Kountz line, the 

aid line being the agents of each of them, but said boats 
1S were not held out as the property of the Kountz line, nor 
were they claimed as such; and all bills of lading were made 
out and signed by the respective boats to which freight was sent by 
the shippers, and no bills of lading was issued in the name of the 
IXKountz line nor sigued by it, except as agent; that it is not true 
that the owners of said steamboats surrendered the custody, man- 
avemelt and control of all Or any of sald steamboats to W. J. 
Kountz the Kountz line to conduct and carry on the business 
Oi COMNION enrriers from the city ot Louis, but that each hot 
lleeted its own frelghts and retained them, and the Kountz line 
ily received from said boats a valuable consideration varying from 
$100 to $150 for each trip for services rendered. ee 
lth. ‘To the 4th article of said libel respondents admit the incor- 
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poration of the K.P. Kountz Transportation Company, the C. V. 
lLountz Transportation Company, t the Henry C. Yeager Transpor- 
tation Company, and the M. ee ee ee 
s0th Nov’ber, 1872, by Kountz, King, and Sheble, but. they deny 


that said Kountz _ King, and Sheble had previously to said date, 
or at that date, the jomt Possession and control of the 
AY said steamboats Ixatie P. Kountz, Carrie V. Kountz, Henry 


Yeager, and Mollie Moore, as the officers of the Kountz 
line, or in any other capacity. 

And they aver that the respective owners of said boats subse- 
quently sold and conveyed them to the respective 
companies—the Katie P. Kountz to the Katie P. lhountz Trans- 
portation Company, the Carrie V. Isountz to the C. V.lountz ‘Prans- 
portation Company, the Henry C. Yeager to the Henry ©. Yeager 
Transportation Company, and the Molhe Moore to the M. Moor 


ransportation 


i 
rin . ‘ . e a ‘ ' . , ; 
Pransportation ( ompany—with the exeeption of! | tn of said Moll; 
- ° ; ; 35 ' . } } A ae F ; i 
Moore, and the respectlve owners soid and conveyed their rterests 
ees —_ ¢ : oe a 
as aloresalad and accepted t} payment therefor Lic StLOCK OF Salad re- 


spective transportation companies, and said boats were fully « 
: “a . ] a ] 4 5 oa F . . 1 1 — 
11) en to the Capitol oO] ihe reSpectlyve CAREER EEE LO which Lire 
were soli . 1d t he capitol stock of each of sai | COT} al 5 Was SO 1)- 
vested. 

oth. To the 5th article of said libel: That the matters and things 


In said article are in great part falsely and untruly alleged and 
pleaded ; but the facts and truth is that the said Kountz, IK ing, ana 


U 
Sheble were not in faet the owners of all the stock in said 
OU various transportation companies, nor | true, as allegwed 
that they claimed so to be, but that said Kountz, Kine, and 
Sheble Were only Incorporators, 11) accordanee with the laws of Mis- 
sourl, Which required the names of the directors to be inserted in 
the act of incorporation. 

And they further : say that said Kountz and Ning are not now, nor 
have they ever been, the sole c irectors of the sald various transporta- 
tion COnnp ANLes. 

6th. To the 6th artiele of said libel: That the matters and things 
contained in said article are in great part untrue, and the truth: ts, 


and they so aver, that W. J. Kountz and Sam ’l Van Hook, being the 
owners of tiths of the st’b’t Henry C. Yeager, sold and conveyed the 


same, on E Nth January, 1873, to the Henry ©. Yeager Transporta 
tion Company for $17,875, and accepted thie stock of said company 
In payment thereof, and H. kK. Hazlett, owner of jth of said st’b’t 
Ilenry C. Yeager, on the 25th Nov’ber, 1875, sold the same to said 

transportation Co. for $1,666. 
That W. J. ILountz, being the owner of reths of the st’b’t Katie P. 
ountz, on the 11th January, 1875, sold and conveyed the same to 
the I. P. Kountz mas weasansnd o. for $12,000, and accepted 


FH] stock of said company Ag ones therefor, and N. Braith- 
waite, being the owner f =§,ths of said steamboat, on LOth 


April, 1875, sold and conveyed hs sentient 0 Menke ae 


porta ition Company for So,000, and aecepted stoek ot sid ‘OMpany 
In fuli payment of the same. 
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That W. J. meee, being the owner 0 [ (1 3ths of the st ‘b’t Carrie VY. 
K ountz. on tl ee inuary, 1575, sold and conveyed t the same to 


the ( Mo ery V7 Kou} hese tion Company for S17 000, and aC- 
cepted stoek o said comp any in payment t therefor, and C. [I]. Seaman, 
being wher of 43,ths of said steamer, on the 27th January 
[S75, sold and cony eved the same to the Carrie V. hKountz ‘Transpor- 

tion nny” for the sum of S35.000, and accepted stock of said 


} <>? oO es } 4 7. hye 
MAaAhVv tai payvme lt thas reot. 


company 1m 
That W. J. IKNwountz, bemeg the owner of -3 of the st’b’t M. Moore, 
Ot) the i | Jan’y. 1873, sold and convey} ed | the same to the MM. Moore 
Transportation Company for $17,000 and aecepted stock of said com- 
pal ) payment therefor, and Wm. B. Anderson, being the owner 
pg bil- OF id st’boat,on the 27th Feb'ry, LSio sold and conveyed the 
mic to said transportation Co. fer 82,000, and aecepted stock 

2 company therefor in payment thereof; that the re- 
thi o} said spenmnpoat still belones Loe-e_—__ Graham, 

of LP £ Penn who has never, to respondents’ knowledge, sold 
the same; and they further specially deny t hat the said directors, 
ountz, King, and Shebiec, under all said companies, under the name 
of the Kountz line, ov appointed one general agent or carried on a 
joint business; and respondents deny that they then or have at any 
time sinee made all or any of their contracts of affreightment by or 


vertised the said steamboats as the 


property of the Kountz line. 
But LILLY specially AVe?r | leat uhy and ane business 4 “ALISA Lcte | by 
1 the reoponsibility of the 


‘ } r e } 
} } y 7 t } ‘ | *s ‘ 4 14) 1 ? | N Tare Baral. 
LhiY OL ULI aforesald StCahnroontS Was upon 


' i . wh ae . oe ,° Patt: Ne Be. . ’ : }° y . 
boat 1tseli, and not ohn account of any jolt Interest, hol did the said 


ountz line or its officers and directors, cls such, in any manner rep- 
resent the re spective interests of the aforesaid boats, except for special 
pu 4) l illowed hi It charter. 

ith. To the 7th article of said libel: That the matters and things 


therein alle red Are in rreat part untrue, and that the truth is that 
T ay , lers of the C. V. Kountz ‘Transpor- 
538 tation Company had the stb’t Carrie V. Kountz. the prope ry 


of said corporation, dismantled and bought the hull of the 
t’b’t Paragon, and had the machine 7. 3 na enemes of the Carrie V 
Kountz put or placed in said hull, and did rebuild and name said 
boat so rebuilt the st’b’t Kk. O. Stanard, and whieh said steamboat 


ntil rec ntly belonged Lo said Lransportation COMPANY. 
(nad respondents furt her Say threat the directors and stockholders 
f the M. Moor a Company had or caused the steam- 
at D. H. Rucker, and the st’boai Charles H. Tompkins, and the J. 
». M. IKkehlor to be sie li for said transportation company, and. said 
ymmpany until recently owned and controlled all of said steamboats 
ne-half of the To mnpkins lately sold, together with the Moll 


< 


| ondents des that these steamers have been employed 
id navigated under the control of W. J. Kountz & John W. King, 


or either of them, for or on behalf of all of said companies by the 


mame of the Kountz line, or that said steamboats have been held 
i 


out to the world us steamboats of said IKountz line. mm the eon- 


. eR GION SAL 
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trary, the st’b’t I. O. Stanard has been solely managed and 

OA run for account of the ©. V. Kountz Transpertation Company, 

and the said steamboats Rucker, Tompkins, and Kehlor were 

solely managed and run for account of the M. Moore Transportation 
Company. | 

Sth. To the Sth artiele of said Libel: The matters and thines 


therein set forth are in great part untrue, and the truth is, and these 
respondents SO AVeEP, that Ol) and before the 2 | May, ISSO, the st’ b’t 
Henry C. Yeager (the property of the Henry C. Yeager ‘Transporta- 
tion Company) was put on berth at the port of St. Louis, to load for 
New Orleans and intermediate points; that in her eabin was ex- 


hibited her inspection certificate, as required by law, showing her 


ownership, ana special eertilicate of underwriters Showine her sea- 


worthiness; that according to the mode of doing business in the port 
of St. Louis the underwriters caused the name of said steamboat to 
be posted Ol) the bulletin board Wn thy \] 1"¢ I) LLits MxXCchahe poi 

mulgating thereby the fact that said steamboat was seaworthy, and 


| } ° } } : ia ? ’ . —_ 
Liat al] shipments on her Were THASUPravDIC TISKS, ANd SUCH ANNOUNCC- 
1] 1 . 


ment on sinid bulletn pour Was and IS USect to advise shippers Ol 


~~ : Ree 2 + | of , . oe , — — ' - i ; x 
rreiehl lhk Lie port Of 7h, Lou s by Wihhat Parorcuial Dot thie \ 

‘ i . 
—_— =_— , } : ~ s : , . ;* } ' } ee } 
ede) Cah Shel SHIp ; and the shippers QO] al] merenanaizZe ana 


eoods shipped on the st’b’t H. C. Yeager on her trip from the 
port of St. Louts, saline yd May, ISSO, were fuliy advised on what 


i 
Nise wh 
their bill 


boat they were sending their goods and merchandize, : . 
of lading and dray tickets were made out by the shippers themselves, 
designating the st’b’t Ulenry C. Yeager cs the boat by which their 
eoods and merchandize were to be shipped. 

And respondents specially deny that said goods and merehandise, 
or any part thereof, were sent by the shippers thereof to the trans- 


{ 


a \ ” . | : . , « ] } i] 
portation COMIMPAny named “bove ln tne answer to article 4th by the 
, 7 > . ¥ } i , 
hname ol the INOUTCZ line. nor were the Sime reeelved DY SAld trivuns 
| 


portation company in the name of Ikountz line, nor were said 
and merchandize by them to be carried in said name, but that al 
of said goods and merehandize were directed by the shippers thereof 
LO Heo shipped OT) the st’b’t [lenry (). Yeager, and they Were SO shippe d. 
and neither the Iktountz line nor any transportation. company, 
except the llenry C. Yo: 
interest whatsoever In said shipments. 


iver Pransportation Company, fiad any 


i> ; . ; ¢ ; J : - , ? oor . & 
ltkespondents Aare not advised wheat YOOUS ANd MerPCHADaAIZC 


wal ' —r ee, : — a Fea Se : ] i earn - o> t, ; _ 
315) and then Vaiue appear in Mxhibit A and neither eontess o1 
- . ‘ ? ' na ns ; . > °1 ’ : 1, : iy ! [a | ’ 
deny the same. but will require strict proot thereoff, but they 
. i ‘ 


aver that no goods and merehandize were ever shipped as 1s alleged 
In said article by any one. 

9th. To the 9th article of said libel: That the matters and things 
therein set forth are in great part falsely and untruly alleged and 
pleaded, and the fact and truth is that W. J. Nountz, John W. king, 
and ‘Thomas Rogers, as officers and directors of the Ilenry C. Yea- 
ger ‘Transportation Company, placed the st’b’t Henry C. Yeager 
on berth at the port of St. Louis on and before May 21, 1580, for a 
voyage to New Orleans and intermediate Ports and places, and for 
a consideration arranged with the Kountz 
I—]56 


7 


ine for the use of its 


a 
— 
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wharf-boat for loadine purposes, but that the said boat did not be- 


long to the hountz line, nor was she designated as a boat belonge- 
Ing othe Iwountz Ine to make any voyage or Carry ally freight. 
That sald steamboat was, al and prior LO the date of her sall- 
Lis | order, being tight, stauneh, and strong, and In every 
Wal) ? Ott threat she Was well ana ful y equipped, properly 


with competent and 


= j = adie i ia ] hye ' : : Sees caren bar ss 

inat sald teamboat has had a short time prey lousI|Y a 
. | } } } = i ST see | — — — 
MY C1OCK pra anaeLr Neer. and CAULILKed OW ner DAW, allid Sel Up 
} ) |” 4 > } ] 
} rr S1CheE 1 cf Q)T4 } I) i Were a (1¢ LO Wr, ANA i1¢ Was 
vs reDpDaA : 
. 
* ] 1 } } Se ves e a 

Phat said steamboat was laden with a larr eargo o| Proaduec, pro- 

oy 1 ’ ] »? i. ies . ] nef ] 4] ->7 <<" az e ‘ 
VISIONS, ANG DNICPCHANCAIZ" AG spircedq. on tne Zi May. | ) Len down 
{ } PO] \ } rt ¢lietoane } law 
\ i ver intended voyage Lhabt when a short distanee pelrow 

ri 5 ] » } } i. ’ } } , } 

a o a . : 7 — { — i al . 6 ; , 

Pail bar one of her boilers was found to be MAKINO ana aT 

11 Pe Fe epee re + , Sees , 4 fap {ran @ | : ; | ~ha 
Woclt aghnadead ana OOLIG@FINAaAKGCrS Sell iQ] Prov: est. POoUlS. ali Loon 
i 


2 ee oe 1] ll —_ oe — 2 a ' _ A 
Lie] arrival the boat proceeded down thi rive] on he sound battory 
() ial : ) enemy ¢ a, ) é 
(she having two) to Kast ICiInswick. where she took on 1.200 sacks 
| on ] i la as. y a us ; -_ 
Ol corn, ana, the repairs to the bole) bene completed, sne proceeded 
_ ‘] ee ee ee, a a eka Ire: 
down to Chester, where 500 barrels of flour were taken on board. 
cae aaa ee . i. onlay: Tae ; Ce ee, 
Out Her Caro cil POnts DCIOW >: that when heal Dio oddly 


y We cs = {4 ‘ } ! ore F Sei ae . 4 I. 
Point (about 100 miles below St. Louis) it beeame necessary to make 


ryyi r a ' ] —— i faied . ae — 

Phat she then proceeded on her voyage in good condition, intend- 
| 
i 


] Fr > ee lL. os i | ; 8) {Lr ~~? ; } 
a landing to repalr something about the machinery, viz., one of Lhe 
| ed is ? +? } } a : . , 
por ras holding one of the stuiling boxes breakine, and a landing WalS 
a —  *- {| ] } ws } oS \ aaee —— t ; : 
made a lttie Deiow the landing’ for that purpose, 


That she had made no water up to that time and her 


~ that the lies were made 

fast, but the boats stern swung out and back to the shore 
with considerable force two or three times, and she finally remained 
alongside the bank of the river; that there was nothing unusual in 


| ° ' 
this and no trou 


Te syphon pumps were working wel 


Was antiempate d or apprehended. 
Phat when the repalrs to the machinery were completed steam 
» TOV 7 back but cl little: 

then listed somewhat to 


the starboard ; that it was discovered that she could not ore off with- 


was vottel up & it was then found Lieut sf) 


way from the foree of her own engines an 


out help; that soon after the Lioness (a tow-boat) came alone and 
her assistance was asked and given; that the Lioness at first pulled 


straight ahead, but failed to move her; that she then pulled square 
out into the river and the Yeager came olf; that the lines of the 
Lioness were then east off and the Lioness procecded on her VOVALC , 
in a few minutes afterwards it was discovered the Yeager was mak- 
iter rapidly and the Lioness was hailed again, but she did not 
the signal of the Yeager. 

Phat the syphon pumps were then kept constantly going, and 
orders were given tothe pilot at the wheel to land her as 

ed favorable as possible on the bar nearly opposite, but the 
evround was unfavorable, & notwithstanding every exertion 

of those in charge of her she soon filled and partically sunk, and 
despite all that could be done she soon after broke in two and proved 
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a total loss; that those in charge of her did everything in their 
power tO obtain assistance as specdily cLS possible ; thie 
Colorado and St. Helena passed without rendering a 
odo: that finally the st’b’t Emma B. Elliott 


_ 
— 


they were requested SO . 
I the freight she could, and subsequently 


ename and took oll cl 
st'b’t Molle VIoore CeLllie and Sil V¢ «| about DOO tons o 
alter the st’b’t Henry ©. Yeager, with a large part of her cargo, sunk 


= a. i ’ > + y wi ‘ 
CHtlreiy W were Lotally lost. 


an oe pee ot E. *, » Aid lenny F 4] 
Phat the master and crew of the reager did Not KNOW that the 
y - = _. s) > ‘ » f S | | 1 ] } | 
Yeager was making water, nor that she had 2 feet of aier 1 hel 
: | ] | 1 . } 
hold when the Lioness pulled her off On the centrary, she was 


free from water when the landine was made at or near Bie Kddy. 


! - ‘4? } } } | 
and about the time she came of] soe had no water J hey 
) ! sd bole es — , ee ; _ 
Respondents ave} Liyeul she Wiis Well ana PrOperty i)é) lled and 
‘ i 


1 } 
} 


} ‘ : " ‘ ; oe as e. > e ; ’») ) . » ‘ | Py . ] 
bavigated, and that the water did not come in through hel 


{f° 4 ] — me i 4 4 . ] i aa 
(0) SCablis Tnore thrsan Ord lary Withh aQhliv StL anibont. cLELG that Siie 
” Te. . ! eee : sail ] | 
must have struck some hidden obstruction, which, when s 


L] 
eame off, left a whole in her 


That it is not true that her seams were open. On the contrary, 
her bow I 1c been recently enulked and he Seams Set up alone the 
SlaGeCsS eke It Is Hob true that she WilS deeply laden, nor did the water 
come through her seams In any appreciable quantity 


Respond nts further aver that said steam borat Wels Spec 
and built with If water-treht compartments, into ea 
eood syphion pPULTEDPD 11) LOOK order Wills fitted, cll 

boat was well supplied with proper pumps and with a good working 
capstan, and they further say that the master of said steamboat was 


cl competent ania careful persoh, well! fitted and ((ualimlead IoOr the 
position Of master. 


And respondents, 


> ° ; a: : “s ai 
leeed., threat they KleW Sd Stpeanhnioodt Wels Lt 
"+ 4 4 . a a — } ' ] Bi P 4 re +] if win 
Uhhit to recelve Voodcs alidi PPOCCed OL 11C!l Vial Or hid Mlb | Was 
eee aa ae ee ee a ce 4) } — 
hot bLnrougn any Carelesshess or nemrie@enee Of tiell bike mer unih 
j : } 3 
ness Was unknown to them,as is alleeed, because it is not true, 
74 — : ee ee : ‘ 
on ads Is alleved It} seid ATLICIC, that she Was HWSsecawe thy Lidl 
> > ‘ “ Bai } — | ee - iol —— 4 . 
unfit. Respondents specally (dC) \ Lhat @wreat quantitv o 
. . 2 o? , } ) ’ \7 \ - ¢ ‘ ' seat ore oe yr} a j we 
water, Or any CUanitity more thal USUal WILT Steabiboats, came 


rer Seals into her hol 


That they specially say, that said steamboat was at no time ina 
helpless condition until shortly after she was pulled off by the 


Lioness, and it is not true that she had 2 feet of water in her hold 
when she landed near Big Eddy; nor did she settle down on 
bottom of the river close to the bank, nor is it true, as is alle@ed in 
sald article, that the master of said steamboat purposely coneealed 
the fact that the Yeager had two feet of water in her hold when she 
landed at Big Kddy, nor that the assistance of the Lioness was re- 
fused. On the contrary, they aver that Immediately upon the dis- 
COVCTY that the Yeager Wats makine Water rapidly, the Lioness was 


matted oan for assistance, but fruiled to reply to the Yeager’s call for 


Ip or to return to her assistance. 
Respondents aver that the hull of the st’b’t H.C. Yeager, altho’ a 


mee one 
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larg nd valuable one, had no insurance on it, as the Henry C. 
Yeager Transportation Company was its own insurer, and every 
le that could be made to save her and her cargo 


. ePTloOrh Was mnnde that cou Slomeeerea 


A 


That there was n eolloenee, no miseonduct on the part 


otic and erew, and = said vessel was.) carefully and 
manszeed and handled, and said accident and loss did 
not occur through the fault, me ollwene misconduet, or unskilfulness 
Qi Pes} Once nts or oO} thie othr CTS and Crew of suc steamboat. 

Chat in answer to the 10th article of said libel, they say 

matters and things therein alleged are untrue, and the 

) s fully forth in respondents’ answer to the Sth article, 


} { el thy ter $) t | 1] nswer thereto. Phe Kountz 


} Slit CO Wilell t! rerTer as | | i 
pecially deny that it or its officers had anything to do with 
tS ()] iit ii 
ver to 11th artiele of said lb That as to the matters 
) = set forth in said article, respondents are not mtormed as 
ith or falsity of the same, and neither confess nor deny the 
( Will equire strict prool t | reot on this trl: of the cause 
, . . . 
LZ) Phat all Lhe matters ana tLhiInes ave as herem Set forth 11) 
the forecoine answers and are not true and correctly set forth in the 
i ¢ L)é adlits 
) Wiercfo) hese resp sk that this hon. court will 
om | ised to pronouns st the libel herein, and that the 
\ his} . ed with oO thes respondent LO bi taxed, 
er: I< | 
ed ) SINGLETON & BROWN, Proctors. 
W. IXine, being duly sworn, sa that he is one of the re- 
3 J) t,} LDOV entitle CLUS een that at is also the sSCCIre- 
Kountz line, and \ also seeretary for the Ilenry © 
] QUSPoOrti {) ‘ ) l) oT) | OuUIS \Lo. thirt hie has i ad 
: ‘ 
1] lswer, KNOWS thie ontents thereof, and the matters 
und ti In sald answer stated and set forth are true to the best 
] ! } 
) on, Knowledge, and bell 
Si JOHN W. KING. 
Sworn to and subseribed before the undersigned, a duly commiis- 
ned and qualified notary public in and for the parish of Orleans, 
Stat Louisiana, at New Orleans, this April 5th, 1881, as witness 
ill Pel Litdl clilta te he 
I SEAL. | (Signed ANDREW HERO. 
| 
Not. Pub. 


( 7 


achadnintiemienaatioanuinree Te 
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Separate Answe I of The U. y. Noun: Transportation Company. hiled 


Aprel lo, 1581. 


Of CiriZeENs’ Ins. Co. & al.) 


No. 11712 
| YF : : } 
Rae Kountrz Line & al. } 
rix j . be » st Y ’ ’ ’ . 
Lo the hon. thre district COUT Ol Lhe | ms for the enstern adistriel Ot 
Louisiana: 
ras . ce Y yr rw. ° ‘ 
Che separate answer of the C. Vo Kountz lransportation Com- 
i ; 
. } oe | , 


} } , as , { 
pany, a body corporate under and by virtue of the laws of the State 


eM sied teaeieek tia denote i oe of St ten 
Q)] 4 Iss Lil’ clLilad blct \ P<? + 89 i iif Lil 1} ¢ Coit i ee | l] i 
eh ] } i j 

state, to the libel 2 persondie OF Lhe C1tizel PSU: eC ( DIV 

] —7 I ; | " } : | ] : 
Qa is Ne INOUTIUZ b.1) KX nck TIALLeCr OF | | cy na 

? } j ] 

aruiculately propound as follow 

Pp Eh oe Pa i] eee a 

Ist. To the Ist article of said libel: That th rs and ti S 
. : , : 

t t i) ‘ ’ , t YY j } , 
Lherelh Set forth Are hn Preal prt LL2ILPUAL ahi : \ reve and 
pine as zz } | | i { “) 
pieadea | adhd PeSpotrck iVel bila thi AT cll Ls FOr) 1 Tire 
‘ 
, ' . , — . — ' 
‘ } , > tive } { ‘>? : ; }} i. ; ' 4 ny . ¢ j } 
lbswel LO LIC i: LrLICcle 1] bile L1DCl O} INOULI »s SLIT \ (Lb., Ald 
. al a | ‘ } " ‘ oo ae » cy > > . ] ‘> | > ; } 4 } wa | 
responaent LaOPts Salad ANSWer ANd PPAVS that lb VE LAKeCH ANd CON- 
‘ | - 


7 


; ; : ed . 
srdered cLS Pes} Ndenbs Answer Hherelll. 


‘) sai r ’ ‘> ; } - + q =. . ’ ey - ry, | . : 4d _ ' a7 : 
2. lo the 2nd article of Salad it1Del : Phat the matters adhd thines 
] 1] . * 
Lherelh alieg@ed are in ereat part ubtrue: and resp 1c] uVvers that 
< « a 
) , t ' ‘ +1, | t | [ 4 i. 
the truth is as set forth im the answer of t! lountz | 
ec } -) } ' + | 
{).) (if LQ SHlld ia artiels eLiie responadilt % | ~ } “) ~ 
} , 
‘) } ‘ t a ; } . } I 
ansSWer, and pravs threit LiIIC Salil Pred \ cLILCL ¢ | 
sylorod 
Slaerea, 
ae 4h | ] {° sf ] ri.) ; | ; cd 
ord. LO | ra arblete OF Salad Libel Phat the } LLL | = 
+ trap hy ata artinl oP ahr 6 Prine ee ae : ie wee {” 
SU t forth 1} Sallie PUL Lt cui ( Ili cl Yreal praurt LT22LTUe, cLil't Lilt cit > i 4 
+) > vRratht 7 1} {" “) ‘ ‘)) byeoaly 1¢} ; ‘ } 
acid respond Lit is PLPIOVTHNC apene WULICVeS chlici i ( St) <i 5 ate oe a a se] 
forth in the answer of the Kountz line & al. to said 3rd artiel 
Ee i 1h) Litt athswel ee Lie NOCULLUZ gauis \ Ci. LU) Sali Ui e) i cll ULE oF adild 
{,] °417 oe Oe ~ ay ‘ oo ‘ em 4] ‘ } 4,1 4 ] 
ice rereln, Which respondent adopts the same and as Ullal | be 
. |. } ‘ at fers?) dered ta ') ‘}) j ,* thy, > t . 
LAKeH adhlidk COMNSIGMePead Its OW) NSWer LICLPeLO 
ee : ee , . ] 
fA Puls aiisWel he rurth j ,? Clalt PCS Po! Lit ‘s , il | | 
‘ 23a , ; } ?¥ } eo Re 7 ‘ j 
a We AViLnious i acai V gh (?¢] i>\ iil IN OU i ' _ ( i it] {ij <i j 
; ° = 1) | oon | | WW ) | r } ] > 
Curried Oli p ad | ibS OW?) Dah Lidclt biis Ul ’ a J i 
] tga Foal ¥ ‘) | i | 14 \ ' 
Loe officers, CULV Authorized so to do | LS OW) DOU! Ca lr ' 
y } . ] ’ 
lountz, o1 Its avents, and respohaent Was hever heid out to the pub 


ters and things set forth are in great part untrue; that the facts are 

as are set forth in the answer to thisartiele of the Kountz line & at. 

herem filed, and which respondent adopts as its own answer 
thereto. 

66 Respondent admits the incorporation of the C. V. Kountz 
Transportation Co. on the 30th day of Novw’ber, 1872, but it 

specrauly aUVers threat the capitol stock Wiis issued hd acce ted Dy the 

owhers of the st’b’t Carrie V. lLountz, ania Silla stock Is now held 


and owned by the original owners of said steamboat or by persons 


LO WV hom the Sabie hes been transt rred. 
Sth. Vothe sth article of said libel respondent avers that the matters 
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therein are In ereat part untruly alleged and pleaded, and that | the | 
facts are asareset forth in the answer of the Kountz line & al.tothis 


cle, whieh respondent adopts CLs its own, and prays threat a! be SO 
’ ] ] j : : 1] ‘ 4 Vy a4? 1} . 
qderead ; and respondent speclally avers threat al] the proceedings 
i 
F 


Ncorporation Were strictly in conformity to the laws ol 


} i} F ) j . > a | 6 ) , ) as : 
Vids rig and the laws of that State requires the name of the cor- 


,)¢ i< ‘Lhd its othe i ane dire CLOrs To he mentioned. 
ondent admits that Kountz and King have been among the 
ors, but they have not been the sole directors, nor are they the 
| stoek holders 
| Lnswer to the 6th arti le of said libel: Respondent avers thisat 
| and thine crein alleged are in great part untrue, 
| 6thiat iY ts , s respondent is mformed and 
: | 7 | 
heves and it so avers, as are t forth in the answer of thr 
INO LZ ilmne ia this arti whieh respondent lopts as 
vt» hereto 
respondent, furthe SWwerl denies that Kountz, Kine, and 
| re the real and sub a l owners of. thr st b’t Carrie V 
, Zz. or that Koun Kaine. and Sheble ever at any time executed 
| eC QO} Lldid SLeAIN isis 1 PrOrict it but avers that 
Is LN ( LI. seaman were th 30] ana real OWhers of said 
Out on thy Lot] |) mbet | S¢i2 
Answer to the ith ariicle of sadd libel: Respondent AVerS threat 
matters and thines therein alleged and pleaded are in great part 
lad spond en SaAVS thisut Ibs steanr bout. thre snd Carrie V 
\ Ver STN said St ambout beeame the property Ol re 
) n solely managed, controlled, and run in the interest 
. } . . } } } ° ; 
mohndent: that its ecarnine’s are not and nave not been 1) any 
4 hared ()] participated 11) by dny person OP persons, COPpora- 
or corporations, whatsoever: nor has respondent shared or par- 
) ted in the management, control or earnings of any other steam- 
boat or steamboats whatsoever 
7 Lind that As Lo {| thie other myawtters and things herem 
necessary to be answered the same are truly set forth, as re- 
POMC Is Informed and believes, in the answer of the Kountz Line 
, ) (th article of this libel, and which respondent hereby 
lopts as its own hereto 
bh. As to the Sth article of said libel: Respondent says that the 
Mn s and things therein alleged are in great part untrue, and the 
nd facts are, as respondents 1s informed and believes, as are 
t forth in the answer of the lLLountz Lane WX al. LO this article, and 
ee oer 


ts the same as its answer hereto. 


. 
; 
hmesponadent answers spee 


| Pech lly that if had ho connection with Or 


nterest in snid matter. and was not present, nor did it have any per- 
al cognizanee or otherwise or part in the lading or running of 

, Ti ile —s : + a? oe 3 ] : 

bt Llenry C. Yeawer, and even if it should be held that any 

“eee i 1] \’ ' 
rnegvtiect attached to the reager or those in Charge or her, 

| | a 4 
= (Chb Cablr De Herd Wn any manner re sponsible therefor, 
ros lent neither shared in her profits nor losses. nor had any- 
| »do with her management nor control. 


‘To the Oth artiel of said libel liespondents savs that the 


‘> 7 
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‘ matters and things herein alleged are untruly and falsely 
Ov alleged and pleaded, and the truth and fact 1s that Oniy the 


officers and directors of the Carrie V. Kountz ‘Transportation 
Company, when the Carrie V. Kountz should make her trips ; that 
while the public designated sueh boats and others as the Koun 
line, and while the words “ kountz linc” were used generally in 
the heading of advertisement of boats running from the Ikountz 
line wharf-boat in St. Louis, the Carrie V. kountz was not the prop- 
erty of the Kountz line, land was not in fact a Prat of any line, and 


its business was transacted solelv in its own name and for 
ye } y>y>p*e? PY ‘ 
Lie WANA (’- 


account, and respondent did not share or participate in 


} 


> } ‘ — : , . *y . irs 24 ] , ‘) ey sy f 
ment, CONLLPOL, O1 direction, o1 the earnings of anv other boat or boats. 


>. F ] ; > 4 > ' " +3 

nor did any oth rpoat, PCrsoln, Or COPrpOoratlon OF COPPOPrAaLIONS Share O} 
‘ A i 

n , — —_ ye hia ; 

pa LICI Pate 1h) the management, Control, alrection, or earnings of 

} : * | } ‘ : . . ane . . - , 64 ‘ * 

dent’s steamboat. the Carrie V. INountz Likerdl Live LLté Mounts 


respon 
. i 


line’ was used only as a mere designation and for convenience ene 
hot because of any community of iter st betwee 1) tlie Various Steal 
boats and 1 spondent’s sald steamboat, nor between thi KOU} 
line and this respondent, for there was none and never has 
been. 
70 And in all other respects this respondent, not boing cogent 
Zant ot the faets coneerning the condition, lading, runnine, 
and management of the st bt Ilenry © Year vr, this PCSPoiin ni ean 
only answer from Information and belief, and, as respondent is in 


formed and believes, that the macts are, and It so avers that the acts 
and truth is, as are set forth in the answer of the Iountz Line & a/ 


; ya : : : ' ‘ , 
LO this article, and it therefore adopts thre sume as its own hereto 


i 
| rt | $+ at ma . — ee : 
LOth. ro the lOth article of Sata 11pel PeSpoTndelll (ens Chath th 
’ j , | / —n es 4 . : ve al is — , 81 i = 4] 7 4] 
Statement- there made are true and correct, and avers that thie 
} } f ‘ ’ " a2. 5? " ‘> ] > } > . ] + 
truth and inets are that hnelbirel this respondent nor wuts otfieers oO} 


ean ed _e ay | 
agents had anything to do with the pl: o, 1] 

{' . : ry 97 a4 , 4 ¥ ss " } , it . aie! ; 
eoods or frere ht O})} the SL Dt flenry co. Yeager, and this respondent 


| ; ' SS cell cas . Sy 
can in no manner be lable therefore. Respondent SAYS, ANd Ib SO 
| ; nn Baw — ~~ oe - ee 
believes and avers, that the facts are as alleged, pleaded, Und set forth 


in the answer of the IKiountz Line & a/. to this article, and it hereby 
adopts the same as its answer hereto 
Lith. Answer to the Lith article of said libel: That as to the mat- 

ters ana things alle@ed this respondent is not Informed, and neither 

confesses nor denies the same, but will require strict proof thereof ; 

but respondent denies the right of the libellants to sue for Or TeCcCOover 
for the value of said merehandize laden thereon. 

fa l2th. Answer to 12th article of said libel: Respondent 
says that the matters and things therein set forth are not 

true, but the truth and facts are as herein set forth in these several 

answers and in the answer of the Ixountz line & al. filed in this 

Cause, and AS are hereim adopted ana made respondent's OWT). 

loth. And respondent, further answering, says that this respond- 


. 


"Ct 


ent Is in no manner responsible for any loss occasioned by the sink- 
ing of the st’b’t Henry ©. Yeager, nor for the conduet or miuseon 
duct of the owners, agents, oflicers, or crew thereof. 

Wherefore this respondent prays that this hon. court would be 
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eased to pronounce against the libel herein, and that the same be 
dismissed at libellants’ costs and for general relief. 

d) ~ TILOMAS ROGERS, Jr. 
rn to and subseribed before me this 15th April, PSST. 
eS R. DIEVONSTIIRE, 

| Dy Clerk. 


17 1] ryy Pe (‘% Yled ot] 
‘ i} aa Paes pif?) (>i Pile tf vie bye ij PASPOPlLation . 27. I Cd exyildd 


ie sa ah lee as : \} La. } tart ?) §} 1)) ‘3 2) 
parate : daSWel | rahe Vio SVEOOT SE PPaANSpOPriatlon OM pany, 
or Poe Fe pee coe a ] , ( Miss a d 
‘e) V COTPpPOPaALeC UNGACLE alll DY VITt lec OF the taws ol ISSOUTLPL ali 


Le its domicil in the eity of St. Louis, in said State, sole owners 

of the stean boat St. 8s: \I. MOnlor attached herein, by virtue of cl 
rrant of arrest tn persona. and now in eustody of the marshal 

f this district and herein intervening for its interests, to the lbel 
personam of the Citizens’ Insurance Company & ad. vs. the 
Kountz line & al. ina matter of tort, doth allege and articulately 


lst Bere VOU i ' sPOOOTTCT bivV iss Ulf SO altlha only OWlC!) ol Lhe steam- 
j T i> | Ry 2 7 , oie wel tr ie : , 4 , 
Over 1. M. IN@LLIOP’. sseL of about eo t MIS, TOW Wn eustod y oO} thie 


narshal DY Virtue OF a Warrant OF arrest di) persona Mn the above 


mied Aanad Minpered Cause. aNd that no other DCcrsol Or Persons, 
i 


OTatLlol O} COPPOTAations, buve any mterest 1h or control Over 
} | ; 
; 7 ‘ 
i i ; CLL. 
‘| a 3 if = a 4 a? > ert ar : < 4 » 
Phat the atltaehment or seizure ol said steamboat J. 13. Nl. 
Lae #1 iy — il ] fe ai.; lietpreat ny Lary t] , °c Tec } 
mnior bY The Ul. om. marshal OF this GIStrict Under the Process ISSUCQC 
1] <a ecer fe ee 1 Lass Les car Ds eae . . Vc 
PieMal ANG UlWaPPahted OV law, and LILIS hon. eourt IS 


\\ LOU PUriIsalcebuion as to Sala Steamboat, thre Property ()] respond- 


{ 2 +i] : . i. Wy . 1] ; ope ae } = . 
ent, rr the reason that tir Mbciants prayed 1 their libel for 
+ | 11 relm 1 } ot { ] BY hy } ) t . | 1»? 11) | 11) ] 
phe attachment of the property of respondent, only mn the 

A i . { , 
> 3 | , i ’ 
ht Salad respohnaehnt Couiad Not be found. 


riy] ] ! 4 ] a = . y ‘ os. ate ; P 
Phat this respondent, by its president. W. J. Kountz. was and has 


been within the jurisdiction of this court prior to the seizure of its 
Dro] erty, the said steamboat. and Was willing and ready LO aceepl 
ervice and to be served dm personam, and the marshal aforesaid could 
have found him at anv moment, as 1t was publicly announced in the 
daily papers prior to the seizure of said steamboat that he was in 


New Orleans; that in the capacity of president of said company he 
2 ae mT ‘3. v ; ' mm ; ie ere: 

ered himself to the marshal for personal service, but said marshal 

deelined to make service on him; that the order direeting said seizure 


| 
to be made was signed by the judge of this court when out of the 


district of Louisiana, to wit, while in Washineton city, in the Dist. of 
Columbia; that the libellants persisted in forcing the said marshal 
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re to seize respondent’s property, altho- they well knew that this  re- 
spondent was represented in this district by its president, the said 


a j ~ _— - ied ee 1 “47 ‘ . ; 3 
\\ <a Ki ountz, and was Willing to be personally served, and that no 
, P . f ay PT | ® > " ] ° ~ ] . 
judement or deeree can be pronounced a@wainst the property ol this 
7 ; 1 , - i ‘ 
PESponac#nt SO Drouevht mito Zour. 
i4 And Lilis PCSpol (@eht, WO’ WaliVING WM anv manner TS riehit 
. ’ ' Sin tri f — 2 s) \ | } ‘ iy? . . £2. ° ; 
to contest Lhe PeEVULIAPILV ANG fe@OaALILY OL tine SCIZULe OF ILS DNLrop- 
eis 3 Fae a ay ae Oe MF 4 ) | ' 
ertv and the mode by which it was compelled to make ah appear- 
f } i = a eee - 4 oe eT. 
if anee to claim and defend its SQALG PPOPePbLyY ANG TIGHOS, ANSWers artleu- 
i « 
latelv to { RR SPST ee NE RR. Fs" eS ' 
dately to the several articles of said libel as follows: 
a , ' x >| "y | te ah , | j i 1 
Srd. ist, to the Ist article of said lible: That the matters and 
ot { = . ° . ’ ’ , 
thines therein set forth are, as respondent is informed and be 
‘ ] ro i Os y> 7) ; 4 ! } | | ] ] | ] 
ahd 1 SO aVvel ln vreat part ubhtruly ke Vea Ci] bpreaded, 
and it avers that the faets are s set forth in thr 1) | an Pst 
} —_ : coi . ¢ 
article of said libe Wie In this cause Lhe NoUnT e. Wi 
"a > ; 
trys - \} 7 . } - 
lountz, Jno. W. IN ner, ana thy rien? \ } (FO | LNSpPaorlabllon 
‘ ee a i : ; ] ae re 
Company, and respondent adopts sad answe 1) CLO 
‘ — ] — | j ae ' ] ‘ j . ] , 
\, and prays eave that § i swer to Salad Ist article MAV He taken 
. , | ‘ . 
1d and considered as barlh nereot. 
ye ) | a ee eee Bi ee ee ; 4] i : 
is Ith. 2.tothe 2nd article of said libel: Phat the matters and things 


ral thereon dileo (| Ve 1) real bart untrue, and 1 spondent avers threat 
al the truth is as is set forth in the answer of t } li 


ea a ) 7 i ] aces ‘ } 4 ] , ; 
e | said 2nd article, and this respondent adopts bhne same and pravs that 
; 


; ‘ i pric \ 
. . ? " ‘ y ° = . : . ] - ; ° ] 
ie thre Salil Pret DC tranReL anG eonsidered aS jts ahSwer here ) 
ss sy | } , a , 
f 9 , 
ly Sth 3d, to the 3d article of said libel biiat ti matlers 
Thy and thay cra Cc t forth, 17 Cre} ] I 6 9rd ‘>? } cy? ¢ ne 25 e549 1Y j 
ci ii' ilildl on ra rill i] itd cl Lit ‘ cli ( iil rg Ge | Lit il Ll iv. t {i 
F 1] } 7 } i j } } 
ll- the belt are alieeed his Pespohnaehnt IS TMICrined and 
| 
ie hbelreves Bele »\ } ‘ 1} t tyyyet } ry ti 1 Tat t | rnt? 
ha ; i V 4 < Aitd Je y f we, +a i ra | . Loot tt | i aon VmIsSwel ()i } IN OUT CZ 
: nt _ Lr sa , } 4 | s 
V ( line «A al. to said rad artiele abet ied 1 this cause, ana IS respond. 
1S, Chil LaOpts the same as ItS answer, ¢ xcept As ay reinaiter Specially set 
rer lorth. 
| , . 
*s) f+?) i | fay ft I _ 1% +73. ’ +? ] | . 
And PCSponachnet, furthnel ANSWCPrile? ays that respondents busi- 
ie” mae ‘ — Pe i } : } 1” .s 1 " — ] 1] ' , 
Nl. ness was advertised by thi NoUntZ line, but that 1ts bilis of tadine 
] TAOPre cy — 2 (1? ne. my OR = 13 YT : oS 
cd] were sloned DY ofheers GULLY AUbLNOLTIZea OF tlie Lt VIOLET oor 
° i } ? } . j } ] 
1S and such OLLICr DOHTS HDefOne lhe LO PeSPOoOnadell whieh Were PUDMING 
t i i ee — | i : *y 2ad ’ \ 4 L4iii i io. 9 
— ih , . ] ee tn ee BY , 4} 
L- or then agents, nor were the said steamers held out as the property 
‘Or of the Kountz line 
é rey 17 | : . , (’ a 1°] 2 : ¥ j 7 ’ ] 
he Oth. Lo the <tth article of Salad libel respondent avers that the 
. . . . 
matters ana Lidl ors her li} | : = rth) Vre 1) rpoat pmart rrpten hy) th 
< ciil biiie’s ‘Crcin 7 | BUPE UES AES ces 4. 5 wee brcth t WWhWerue, OUT LE 


as facts are as set forth in the answer to this 
Its line WN als., filed herein, & respondent adopts the sameas their an- 
pt swer. LResponde 


— 


. P me Mie i 7 ‘> i 7 } , 7 . 
it admits the incorporation on the 50th day of Nov’- 
i 
} voy ee wh <q! i | Sear es Bal : } 4 {’ 7 , 
iid ber, IS¢Z, but Ibspeclally avers that the capital sto k of “Ala COM 
} 


she was Issued and accepted by the owners of the st’b’t Molle Moore for 


in ~ their interest therein, excepting one — (rraham, who did not dispose 
he of his interest. ana the stock of Siu] | COMMA Y Is TOW he i 
nal 10 and owned by the original owners of said steamboat thos 
LPC to whom the Sabhe hes ay Cl sold & transt rred. , 
the | 7th. ‘Po the 5th article of said libel respondent avers that the 


yen TT ye ‘ ] . ‘ ] . , j »f . ty 
Ot Pell cers and things bnereimn Sel forth are Ul 


4 ve ana pleaded, 
hal and the facts are as are set forth 11} theanswers of the kK ountz Line & 


Gee ST 


4 
truly alleos 
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, } ] e << oe ° 
al LO this article, and respondent adopts the same as its own and 
9 
prays that a bi so considered. 
| C nilent qarwvare tira a |] flo nr yveveval os talk } f its ] *( ) T= 
An PeSPporLae ntavers that ali the proeeceadines taken Tor ] Lneo!} 


poration was strictly in eonformity to the law of Missouri, and the 
of that State requires the names of the corporators and Its 

eers) or directors LO be mentioned. Respondent admits that 
Kountz and King have been directors, but they have not been the 


tes . ; ] } j 4 = } : 
solte airectors, nor are they the Chel stockholders. 


Og] ry’ ’ ‘4 ] “ iy } ; } ] ceed : ae hea a 
yt to the Oth artiele of sald ilbel respondent avers that the 
i 
» * * ‘* * & ] * | aca +}, i | ‘ 1] . | wee LES EE 4 ‘} 7) thy) }’ ) " A 
AcUCTS alla’ bibili’g Lid’ Citi wiicevcu ait (VEL FUR, alle vliis POCSPOTLCL lh 
>) 1 , | i } ’ ) 1} | \? tl ) } 
IS ThRIOrmned al \ L t11e@ TaACUS ar ruiy Seb forth) 1h the anh- 
} on i 
swer of the kh e W@W ¢ tO S articie, ANG Pesponaent adopts 
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! ] } ri 
K E¢ wteqd “-i) b>] i )| o \ () Lid] wo we 1} slen i ; ase Mi. Moore lL rans- 
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portation Clom) pcidi \ ana iVel thisit W. Z. ly OULDLZ, Will hii 13. \ nder- 
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, ‘ j ‘ ’ . } | ) 
son and — Giraham were the owners of the steamboat Mollie 


Moore on the 16th Dee’ber, 1S72, and that Kountz and Anderson 
sold their interest In said boat to the M. Moore Transportation Co. 
on the 11 January, 1878, and 27th February, 1873, and excepted the 
stock of said company in payment therefor, and that Graham never 
sold his interest therem, put ow) it to this date, as respond nt is 
formed and believes ane rs 
An x | itt ae respo} rt nt LVers that tha 
j 4 i i i i i | il <i \ i tict Lil 
atte id t! at set forth are in great part untruly al- 
leged and pleaded ; and respondent s: vs that as to the matters aul- 
levced eoneerning the Carrie V. kKountz they are not laformed, and 
neither confess nor deny the same, but will require strict proof 
bhereol 
fal nd respondent Says t,] at the steamboats 1). I]. Rueker, Charles 
Ht. ‘Tompkins, and the J. B. M. Weblor were built by the M. Moore 
Transportation Company, by and under the advise and control of 
its president & directors of said company, out of the ecarning- 
id of the M. Moore ‘Transportation Co., and no other company 
OQ] companies OP Ppersol OYr Persons had. or have any interest 


lor Is the sole Property ot 


eB | Pe . i pee ee . bo ane ' ~ =e aa } 4 . > 
Lie MM. Moore ransportation Company, and said Steabhpboabts, nol 
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Liye Pen, ANd the SteCahnwbooadl J i>. \I. IKeh 


ahy of them, has or have ever been run for the benefit of any one 
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but this respondent, and that as to all the other matters and things 


} : 4 } sy : } , . . 

nereimh necessary to be answered the same are truly answered In the 
; — = ae |” ba oe . — 4 ; 

ic Inountz Line & ai. tO the ¢ th article ot siuld libel, and 


] 4 . i w _— . | ' } . ‘i s ; 
respondent veos teave to adopt the same aha prays threat tC may he 
i < | e « 


aii: YU. 


lOth. To the Sth article of said libel respondent avers and says 
s herein alleged are in great par untrue, 
and the truth and facts are. as this respondent is informed and be- 
lieves, as are set forth in the answer of the Kountz Line & al. to 
article Sth of said libel, and it prays leave to adopt the same as its 


THE KOUNTZ LINE ET AI. 45 


‘ ’ . | ‘ 4 + , F ] } . } , 
answer, and that It may be taken and CONSIGeCrCad AS SUE). Re. 
} ‘ . ] , Li’, ’ ‘ 4 } : + ‘ ain a 
Sponaenl specially clisWers threut li lev MO CODIIeCCLIOL OY DUSLICSS 


] . rs a’ , | , ‘ } ¥* Saal . } ’ - ~ > 
In said matter and was not presen nor dla if have any personal 


i i i 
; ees ee ” -. 2 ] bi as ; 
COOMIZANCYe, OY OLHerWIse, Or Part Ih the ladine or runnine the 
— ‘ ~s 
>. r ‘ ¥ } | } ° ] , } } ] on 
+) } hes ,4) . % i 547437) 1} i) i t ‘ + ‘ ' 
st bot flenry U. Yeager, and CVell Should 1b be held that ahv blame 
a - 
} | j y 
Or HNeetect attached Li aay Yenve) ()] those lhi ChHlaATreYe Or COon- 
re) et ee ‘ 2 - - 7 |] - ; 
hs. LOL Of] her. LIS Tespondent Cahbhnot wr pmeiad Th Ahly Wannve) 
, ib] = ae so — +" ns 
respons] fe therelor, as responaenl meiviel Shia Pea 1}) bel 
, . fit } ] » | ?) : ] y ‘ t } 
prorl S -OF fer LOSSeS TLO mldl ANN PbeLLTLLePe rye GE CUl Pore GPE FCI 
| + | ‘| | ()4 | sot y | ‘ j li} ; r\7 t | | 
lth QO LIC LIP AVLICLC OF Salad L1Del PeSpo LCi L \ heb bie Wat- 
i 
ters and this 1] | ee acenkn ) hice 40 
Crs ahd things therein alleged are. untrue, ana th t mean Ln 
Ba ; | i} . } } . { | 
Fact Is thasut OnGV the ob1eer: Lal GAT VeCLOVS OF TF) \] VIOOT Pra IShor- 
: ’ } f ‘| \1 
bation (o., when the trips of t hae VEOLILI VIOOre uy ner DORTS 
i 
] ] i } { ] 
DCLODLO ne Lo ros py CHOTLES SPPOULULC an ; | Py ryS } \ ri¢ rie 
ly: al a 
PUDHC ri | .." OPa tC ad eat honts a) } ¢) iié nu = i } i\ 1)? ) le " i 
] 2 } j P } 
Willi Lhe Wore ly LLG bui)) \ ( i ! P11Vo 
= } ] ») >. } ? + | r+) . j 
{) ea Vertisenmehts {Dj | * i ( * Crd) WUatts } iii } i rf | Ls 
; 
' } , 1” 
Vere NOt Lhe prope!) ILOUT Line el part of 
i i } 
’ ' \ ' ] } l 
any line, did 1 | i the name of each | \ hor by 
- -. % , 
WillCli f l}ies \\ = reablbsacread Llidl PeSPOLe i I re OF par- 
7 ‘ 
LICT Pale 1] an Ooi] Pyars ()] Protil (>i 3a PLide on i¢? \] ii 
} oe } ? ’ } | 
i) | p , ..7 | A 1 
Lie Moo) iJ. tf pmUuUCcKer, | I] | ELLEN lis bid] i> +! 1 ior 
Tat the | i ve jeu | | , 
fig ij if ( IN OLLIVO pie ( Wills { il} iS (} } o 1({ > } +) 1) “) ie! 
,* . . 
hOV q *¢ i?\ Pie 1} { Bale eke. yer j is cy] } } \ r seeeee. } } 1° i P| \\ ¢ | 
] | i Ky om 
| Lehr bouts lihd this res} CHL S I { i [ INQOULITIUZ 
. ‘ , 
Mw ! " " ' ‘ ' | i 
1S, 1} i() er Vl il clit J i i] ( eh Lid | rLLIeC] 
| 
Pes |} respondent, hot be ¥ Ce i | facts Con- 
} }* 4 ’ 
CePrlhillbo? Lid COLCILLIOT) icl ) lt i] me. aha’ WA ( tf the 
} : ‘ *% ] 
lhenry ¢ Yr Cae ! 1 })]s responder Cill) OVEN } } } if hintion 
_ | ; } ? ‘ 
and beliet alia) V4 spondent Is Ihiormed and ) CYVyes that tlie cts 
ire, and 1t so ave) is are set forth in tl V¢ kK ountz 
‘ cll) AVGeTS, ; ra L TOVUIL Ill Uli LIS ne NOUDULZ 
coll | ' i. a F | s i] { , } 4 
Laine & al. to this arlicie, and Ib thereiore adopt . 
) , | 1 } J5] | {> ’ - ] 
thy Answet to the LOth urticl ‘o) L1G) ae ivCspol Clit Genes 
{ | | ] } | 
+ i +. ic . , t ‘ + » ¢ 
threat Cie Si < LCLICHLUS there bh Yhial i ( cl] 1} i e I “- = i i rt [ 
> 2% j — : , oa ws } } 1 
that neithe LhIs respondent nor it: Hicers ora eras IVELILINO 
ba . | 
{ — ’ . - = ss i} 4,9 ; TI 
LO «Oo with Lie puaCIhe OF ShiIppmMmese Coods Oh the St wv rPie@hry 4 
+ Pi s 
‘/ ye ‘ ] ] " ‘ ) , = } } ] ; | + } 
reaver, aba responaecnt Calllho 1k) cil mthher we ( i | MC LIEeCre- 
ee a i . . okt vy ] ; ! ] ] _ } 
Lol i> espondent further savs, and it so eile cs iL avers, that 
i + 
> ] , FY 
; . ) Yaw thy ) mm yt | ; j \ , 
the mICtS ATC aS al’ eile r"( | 1))} thi ahhuswel | tne Ive 41n1@ al 
to this article. and it hereby adupts the same as its answer heret 
() Lilis Arucie. cLIilt i | bree bh WLaAOPts 4 i ( Sillhie ¢ we USD «eblilia ¥G! Siey ,UU) 


loth. Answer to 11th article of said libel: That as to the matters 
and things therein alleged this respondent knows nothing, and 
neither confesses nor denies the same, but will require strict proof 
thereof. Respondent specially denies the right of libellants 


p - ¥ - . " } 'y : a © a Oe ee 
5] to sue for ane recelVe the value of thie MIecrchanadsze lnhden 
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h. And respondent, further answering, says that this respond- 


is in No Manner responsible for any loss occasioned by the sink- 
ine of the st’b’t Henry C. Yeager, nor for the conduct or misconduct 


rowners, avelts olficers. or Crew thereof, ana that the SCIZULPE 


aA 
Sj ondent’s Steamer, t | + ‘i 3. AY : IKLehlor, cl large and valuable 
| and the illegal detention thereof, is a great wrong and dam- 


LQ this respondent, [01 Which he reserves the right to SUC hie re- 


Mherefore this respondent pravs that this hon. court will be pleased 
Dronounece acainst the libel herein. and that the lbellants be re- 


: — | a. deve — » 4 
Lo enter wnt)e 2 StIpuiabtloh., WIth v00d and solvent surety, to 
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] clil Cease k ss t2 if Ae ' momen 7% Lidé ll wWarranted, 1 | Ce cl ; 
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wronoful seizure of respondent’s stenmbout J.B. M. Wehlor, and 


} } } } } _ . = 1] 4 ; } ly 7 mel ol] i 
Said ibel De GIshhissed With all COst, and TOP Vehnerali rere. 
: rr. ‘ > ‘ % y ‘ 
(Signed) PTTOS. ROGERS, Jie. 


} i | ’ ‘ ab , ( | > y Y j . 
(Sicned) SINGLETON & BROWN, Proetors. 


tbscribed before me this 15th uA peril, ISS] 


(Signed) R. DEVONSHIRE, 
Dy Uh rk. 
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rate Answer O} tae NX. i AWELLAL Le Pransportation Company. liled 


ie distriet eourt of the U.S. for the eastern district of 


,Y¥ 


arate answer of the Ix. P. hountz J ransportation Company, 
porate under and by virtue of the law of Missouri and 


: lnaminil in ¢!i site , oe i. . ' — , -_ 
Vinge Its GOMICcH In the Ciby OF Ht, Louis, In said State, sole owners 
the steamboat INatie P. Kountz, attached herein by Virtue of a 


warrant of arrest dn personam and now in the custody of the marshal 


j 1; fy ¢) 7) } __ } wT t ’ ’ : . {° » - . . . - 
Ol IS GISLPIct, and Mere tutervening for Its terest to the libel vn 
, ] his : , | 1 r 
j/ nok the Cluzens insuranee | OMpPAany & al. vs. the Kountz 
| > s oe ] sia ‘en oe aren 
Ww af, in a matter of tort, doth allege and articulately propound 


the marshal 


rin} 4 aa - . oo } a # } a - j ’ . ‘ 5 
Chat your respondent is the sole and only owners of the st’b’t 
P. IKountz, a vessel of about — tons burden, now in custody 
V Virtue oF a warrant of arrest cn personam in the 


—s 
— 
— 
— 
~ 
— 
— 
7d 
— 
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above en nuimbered cause, and that no other person 
ion or corporations, have any interest in 


{ 
‘control over said steamboat. 


} 
id. That the attachment or seizure of said steamboat Katie P. 
intz by the U.S. marshal for this district, under the process 


] 


2 5 . ae } ° 
issued herein, was illegal and unwarranted by law. and this hon. 


i'l Is without jurisdiction aus to said steamboat. the propert V of 


: | 
i 


respondent, for the reason that the hbellants prayed in their libel 


ict of 


pany, 
and 
VIICrs 
of a 
shal 
pel Lie 
OUNLLZ 
ywund 


. st’b’t 
istody 
in the 
WCrsoll 
‘est 1n 


atie P. 
PPOCRSS 


is hon. 
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for an attachment of the property of respondent only in the event 
respondent eould not be found. 

‘That respondent, represented by its pa sident, W. J. Kountz, was 
and had been within the jurisdiction of this court prior to the 


seizure of said steamboat. Respondent’s property and — had been 


actually served with citation by the marshal, in iis madi idual 
capacity, and was ready and willing and offered to accept serviee of 
process for respondent as president | | | f 
LO make service thereof, and thre sald marshal Act lay knew noth 
of the presence of said steamboat until he was informed of said fact 
by W. J. Ikwountz, 

That the order « 
was signed by the judge of this eourt when out | L ol 
Loulsinna, LO Wit, While i Washineton CILY, District i Colkuni- 

bie. 

S4 That the libellants presisted in forcine said marshal to 


SCIZe defendant ; 


} } 
1)] elenm €} | t s 
ee ee ee g | 
Les ondent Was Fre resented Il) LIDIS GISLTICL DY It Dres~adeht. tive say 
I ‘ 
’ r ; } : Ret, fs ee } ' a } } 
W.J. Kountz, and was willing to be personully cited and to appear 


vy 
and answer, and that no judgment or decree can be pronounced 
against thie property ot the respondent so brought into e : 

And this respondent, not waiving In any manner its rights to 
contest the 1 oul rity and leoality (OI thre sO] ure of its properly and 
mode by Whit i} it hes been compelled LO ir ke cLll ADD ra ce to 

’ . . , . ; ° . , , » . , 
claim and defend said Property nid blghits, alisV S aUroerculatelyv to 
the several articles of sid libel as folloy | 


\ 
SS ruN . 4 8 » es  . 1. j 7 ; P : 
ord. To the Ist article of said libel: That the matters and thine 


. . } } ° ‘* } } }° ' 
therein set [orth ware, as respondent Is 1niormed ana Helleves ayy 
It so avers are lhl vreat par untruly and falsel fli de nha pleaded 


that the truth and faets are as are set forth in the answer to the 1st 


:; "aise . ¥ : % ae 
article of said Libel made in this cause DV the Mountz line, W. J. 


lountz, John W. King, and The [len Yeager TI ition 
Company, and respondent adopts said answers as its answer hereto 


; iol 
ana prays that the same may be taken and considered tl ‘| year 
hereof. 


; rity ¢) . | . } .¥ ] raxt P 17 j 
ith. l’o the Zhna article Of Salct 11dvel L fle i} PIALLCALPS Alive 


ae . . : a ae 7 _ , ryt 
Oo things set forth in said article are In ereat part untrue. an 


a 


respondent avers that the truth is as is set forth im the 
answer of the Kountz line & a/. to said artiele, and this respondent 
adopts the same as its answer and prays that it may be taken and 
considered as its answer hereto. 

Sth. ‘Lo { he 3srd article oft said li] yo] ; That thre Matters and hinges 
sect forth in said article are in great part untrue, and the facts are 
as this respondent 1s informed and believes, and so avers, as are set 
forth in the answer of the Kountz line & a/. to said Srd article and 
ed In this case, and this respondent adopts the same as its%nswer, 
cept as hereafter specially set forth. 

And respondent, further answering, says that respondent’s busi- 
ness was advertised by the Ikountz Jine, but that its bills of lading 


; tie m : npg pags 
Were signed by the Ollieers, duly authorized. of the st’b’! INatie P. 
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ICKountz, or its agent, but said property was not held out as the prop- 
rty of the Kountz line. 
. Gth. To the 4th article of said libel respondent avers that the mat- 
rs aba hinos thereim set forth are in real part untrue; that the 
e set orth I} tha aswer to this article of the lh ountz 
Creln filed, and this respondent adopts the sadtne as its 
= ( 
Respondent admits the incorporation of the Ik. P. Kountz 
Transportation Company on the 50th day of Nov’ber, 1872, sili 
but it specially avers that the capitol stock of said company 
| and Lect pted 1) the OWlhCrs ot thre St 1y’t Katie r, kK ountz 
their interest therein. and the stock of snid company is now held 
ed by the original owners of said steamboat, or those to 
mie fies been s te and transterred. 
ith. To the 5th article of said libel respondent avers that the mat- 
hines thereim set forth are untruly alleged and pleaded, 
US eure as Sec forth 11) the answer of the lKountz line NX aul, 
cle, and respondent adopts the same as Its answer hereto. 
spondent AVErS threat all thie proceedings taken ior Its cor- 
re strictly in conformity to the law of Missouri, and the 
law of that State re quires the pame ol the cOrporators ana its oflicers 
b a ' try lhe me ned 
ir lent a {s t Ikwountz and Kine have been directors, 
they have not been sole directors, nor are they now the chief 
1 he Oth artic of the libel respondent avers that the mat- 
| thines there leged are untrue, and respondent Is in- 
d beheves that the facts are truiy set forth in the answer 
; he ls 2eben i. we & al to this article, and respondent adopts 
S / sameas its answer hereto Wa prays threat the same be taken 
S I Lswel LkCreLo 
| respond pecially denies that Jkountz, King, and 
- | e the real and substantial owners of the stb’t Katie P. 
| Kountz, or that Kountz, King, and Sheble ever at any time sold or 
i} XK ( | oc chy bill QO] Sil Ol sac steamboat LO this respondent, and 
s that W.J. Iwountz being the owner of +3 of said steamboat and 
\\ ¥ thwaite beine the owner of ré ot the said steamboat, sold 
hen ctive Interests to this respondent, W. J. Kountz, on the 
Lith January, 1875, and Wm. Braithwaite the 10th April, 1873, and 
acct ee | in Jet's ment therefor the stock of respondent. = 
Yth. Po the 7th article of said libel respondent avers that the mat- 
ters and things therein set forth are in great part untruly alleged 
and pleaded, and respondent says that its steamboat Katie P. 
ee LI1bZ has, ever s1nee the steamboat became its property, been 
lely managed and controlled and run in the interest of this re- 
lent; thatits earnings are not and have not been in any man- 
ner shared or participated in by any person or persons, corporation 
rporations whatsoever; nor has respondent shared or partici- 
[in the management, control, or running of any other steam- 
at or steamboats. And that as to all the other matters and things é- 
‘cin necessary to be answered, the same are truly set forth, 
ein 
—_ — > — ——— ce 


~~ 
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SS as respondent Is Informed and believes. in the answer of the 
KkKountz line & a/. to the 7th artiele of this libel. 
respondent hereby aAVerS the same to be true and adopts it as its 


and white 


own hereto. 

lOth. ‘Yo the Sth article of said libel, respondent says that t 
matters and things therein alleged are in great part untrue, and 
truth and facts are, as this respondent is informed & believes and 
avers, as are set forth in the answer of the Kountz line «& a/. to 
article Sth of said libel, and it prays leave to adopt the same as its 
answer hereto, and that it may be taken and considered as such. 

Respondent specially adhHswers threat i{ had NO CON ection Or Jiter- 


CsI 1) sald matters ania Was not present, nor did it have any personal 
knowledyve Or COLNIZANCe OF} part It) OGEae leicl ne or run i} é 


steamboat H’v C. Yeager, and even should it be held that any 
blame attached or that the Yeager, her agents, oflicers, or managers, 
were guilty of negligence, this respondent is in no manner lable or 
responsible therefor, ania respondent neither shared in her Droits 
nor her losses nor had anything to do with her management or 

control. 
ith. To the 9th article of said libel respondent Says | 
ters and things therein alleved are untrue, and 1 | 
fact is that only the officers and directors of the Ix. P. Kountz 


| 
hat thie mat- 


rand 


S9 Transportation Company decided when the trips of the st’boat 

Katie P. wountz should) make her trips; that while the pub- 

lic designated the boats and others as mat hou UZ Line and while 

the words re Kountz line” Were used OCI rally in tha ar ading of ilie 
: ‘eater | 


advertisements of boats running from the hKountz line wharf boat, the 
Katic P. hountz was not the property of IN 7 
In fact a part of anv line—did its business in its own name, and 
did hot share OL participate 11) the earnings or protits Of any OULneI 
steamboat, nor in the management, control, or direction of any 
steamboat or steamboats, nor did any other steamboat, person, or 
corporation, or corporations share or partici | | 
ment, control, direetion. Or earnings of re spond nt’s said boat. 

That the title Kountz line was used only as a mere designation 
and for econventlenee, and hot beenuse any COTLI Lnityv of interes 
between the various steamboats an | 
nor between the Kountz line and 
none and never has been. 

And in all other respects this respondent, not being cognizant of 
the facts concerning the condition, running, and management of 
the st b’t Hy ex Yeager, this respond lt Cali only answer ITProm lil- 

formation and belief, and respondent is informed and be- 
9) lieves that the faets are as set forth in tl | 

Kountz Line & als., and this respondent so avers that the facts 
are as set forth in said answer, and it therefore adopts the same as 
its answer hereto. 

12th. To the 10th article of said libel respondent says that the 
statements therein made are untrue, anid it avers that the facts are 
that neither this respondent nor its agents or offieers had anything 
to do with placing, putting, or shipping goods or freight on the 
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oat Henry C. Yeager, and this respondent is not and cannot 
L 4 l¢ Ldel they iQ) liV Malle l ° 
respondent further says, and it so believes and avers, that 
Live micbs are as are alles CL. role adled anid Se forth 1) thie ahnswer of 
uuntz Line & al. to this artiel | 


Lt) nnd it adopts the same as Its 
LeCrevo 


as to the mat- 
nes herein alleged and pleaded this respondent is not 
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N at. his ce Co., O "] Chit \ | U] : ns ‘ce C . - \ ‘ash in) o (>) , a ire & Meag an 
Ins. Co., Creseent [nsee € (Jog EX he hish \V CS tphatian Llovy dd. Sun \] rif 
Ins. Co., and Tlibernia Insurance ee have appealed to the 
next term of the elreuit court of t] ey ; 


ie UN 3 for the 5t] enit 
‘ | - , .P?) list ad . {" [| 1: i " - {° | } 
alia easternh ( ISLYICt Oi Ou LIS] thal PORN l iriclt Lie] brie | ()} Like i] 


trict eourt of the United States tor said distriet rendered rerainst 
them on the 20th day of February, 1S82, and signed on the 
of February, 1SS2, In the above-entitled caus 

Now. therefore, t he eondition of tl Is Obli@aty Is suelh that 
: L i that 


= 1] - ] gg i 
LOS r the above “haihne “«l ap pcalht- Shliclil PPFOSCCULE THe Abr 
i 4 
j : zs ; . ‘ 1] | . j j ? . r ‘4 P 
elleet ana AMWnSWer all GaMAgVeS Ald COSItS hal Sal IV Whatevel 
1 ' . wo 4 ‘ } BP at . - sai ee oT a } ; 
— may be rendered against them i they fail ir 
° . } . an a a } 
ap peal good, then this obligation to be void; otherwise the same 
} ° . 
' . ‘ , as. 6117 2 . 
shal] by ind remain 1n fall fore: and effeet. 


CUVIZLNS’ INS. CO. OF MO., 

NORTITW EST ‘ RN NAT. INS. CoO.. 

ORIENT MUT INS CO), 

\W ASILINGTOS iki & MARINE INS. ¢ 
DbDv GQ. B.S A NS Their Proct 


HIBERNIA INS. CO. 
JOHN HENDERSON, 
JOHN HENDERSON, Surety 
A. BALDWIN, Surety 
Signed, sealed, and delivered 11) Presence 
3. SANSUM. 
bond approved. 
Mareh 6th, 1882. 
1) MDW Al LDC. BILLINGS, Juda 


(S's 


r 
o> 


ae ° . , 
( ation O} Appeal 


fd 
Y ey , 4) ° ° ; { j ‘ 4 : —e ae 4 ; TY : ’ 
United States District Court. Eastern District of Louisians 
OCrrizens’ Ins. C ae 
ITIZEN: NS. OMPANY @W | 
US. * Ewes, L117] 


KouNTZ LINE «& al. } 


The United States of America to the C. V. Kountz Transportation 


Co., the kK. P. Kountz Transportation Co., the I. C. Yeager Trans- 
portation Co., the Kountz line, & the M. Moore Transportation 


Co. to W. J. Iktountz and Jno. W. King, Grecting 


~ 


LOG You are hereby cited and admonished to be an pes 
fore the circuit court of the United States for the 5th eireuit 


ne a OT ne Tale ee 
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district of Louisiana at its next term, to be hoiden in the city of 

New Orleans, State of Louisiana, to answer the appeal taken by the 

I its in this cause, and that you show cause then and there, if 

re be, why the judement rendered against the said libellants 

1) I b’y. LSS. should hot ay corrected, and why speedy justice 
should hat ay done LO the parti “ 1) that behalf. 

Witness the Honorable I. C. Billings, judge, this 4th March, in 
le Ve of our Lord, 1882, and the 106 of the American Independ- 
. ‘ 

Sioned ) EDWARD C. BILLINGS, Judge. 
M/ lhe? 
ed Mar. It] ? by the U.S. marshal, and on the Sth day 
March, 1SS2, si la true eo} f the within eitation of appeal 
- leton and bb ! y handine the same to hk. I 
Bro Ksqr., 1 pers n this eit 


MSs WHARTON, 
Dy Marshal. 


e c ’ 7") : 0, ae Real of O 6 
iLL Ue MitLtvll (fi 1/7. (, +) f iO qc\ ( (; [ iled fan i J. 1SS?. 


LO the [lon. I. U. Billings, jude O] the U. S. dist. court, Ic. dist. of 
La | 
ae | el OL 1N eye \\ Cy Wilmot iV (UO.. cl commercial 
firm: doing business as coal n its at New Orleans, la., and com- 
Willis ( \\ ilmot, ad residelhtl of New yrieans. and Thomas 
Weel 'f a re S1q hit ol Pit 1) im against thr steamboat J. 13. 
Vi i. hilo und Ka i x INOU] libel d In the above sult. whereof 
. —— are now, or late were, masters, their tackle, apparel, 
nachinery, and furniture, now lying inthe port of New Orleans, and 
» |] > ela) any 


Wn. na CAUSE of COll- 


ist. That the steamers J. B. M. Kehlor and Katie P. 


1] Kountz, 
Wit COL = ee 5 NOW, Ol tel Wer masters, are enrolled 
n the port of St. Louis, Mo., their home port, to pursue the coasting 
trade, and were in the month- of March, April, May, June, July, Au- 
cust, Sept., and November and Dee’ber, 1880, and Feb’y and March, 
ISS], engac the business of carrying freight and passen- 

- we | | a YAN: 


, ; if T> r ) , a ty , 2 > - “e 
he steamers J. B. M. Kehlon W watie P. Kountz be- 
—— r 

longs to What IS KNOWN as tt) 


ig + —— : 
Lhe INOUNLZ Llne. a ehartered corporation 
domiciled in St. Louis. Mo. 


steamers J. b. M. INehlor and Katie P. Kountz, being 
ins ic oth of April, 1880, and also on 

17 & 20 of April, 1880; and also the 21 May, 22 June, 27 July, 
| vg 


()1} yA a 


Zo July, 24 Aug., 2/ Sept., o Novy ber, s Dee’r, ISSO; and on 2o 
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Jan’y, 3 Feb’y, 1881, and 25 March, 1880, and designated on 
ieee VOVaLes, and being in hee « oft coal for fuel for ET 
the masters of said boats oe ) lied to and request a your libellants to 
furnish the same, which they did to the value of $1,712.50, and also, 
at the request of the master of the Katie P. Kountz, towed said 
boat from the landing at New Orleans to Algiers on March 1L0th, 1880: 
on March 20th do. from Algiers to Thalia St.; and on Jan’y 25th, 
1881, also towed said boat from New Orleans |’d’e to Algiers, which 
was $10 for each trip; and also, at the request of ‘the master of said 
st’b’t J. B. M. Kehlor, on Ist March. 1SS1. for labor i 
and taking off 900 boxes of eoal from‘ said st’b’t .J. 
owing to seizure of boat by U.S. marshal, whieh labor was worth 

S15; making a total elaim of libellants against sai fof 
L109 S1.7S87.50, all of —" will more fully cU})] 

bills and accounts hereunto annexed and made part of this 


—) 


libel. 

4th. That the said coal and towage were necessary for the use of 
sald boats, and the amount due now to lbellants on the same is the 
sum of $1,787.90, with 5 % from the respective dates, as shown by 
the due bills and ace’ts, and that by law hbellants have a len on 
said boats to secure the payment on the same. 

4. That all and singular the promises are true and within the 
admiralty and marintine jurisdiction of the U. S. and this hon. 
court. 

Wherefore libellants pray that this libel of intervention be filed 
and that Process in due form of law and according LO the COUPSC ot 
this hon. court in eauses of ad meg and marintine jurisdiction 
may issue against the said st’b’ts J. B. M. Kehlor & Katie P.. Kountz, 
their tackle, apparel, mac line ry, und furniture, and that all 
claiming any interest therein may be cited and admonished to ap- 


pear and answer the matters aforesaid, and after due proceedings 
had that this hon. court will be pleased to deeree the payment of 
libellants’ aforesaid claim, with 5 % interest from the dates, as shown 
by the bills and ace’ts herein filed, and all costs of suit; that libel- 


lants’ privilege be recognized on said boats, and for such other 
110s and further relief as the nature of the case may require and 
this court is competent to give. 


(Signed) W. G. WILMOT. 


| 


Sworn to and subseribed before me this 7th Jan’y, 1582. 
(Signed) | J. DEVONSHIRG 
U] SS. Com’. 
H. HW. WALSH, Proctor. 


Account against the Ikehlor. 


St’r J. B. M. Kkehlor to W. G. Wilmot & Co. 
1SSO0. 


Ap’ Loth. Kor LOO boxe 1S eon! at Baton ltouge ———--—- = 0) 
. 7. “ 300 “ a 
" 20. = 200 i " ae 


May 21. “ 200 . ’ ‘chitin 
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July 27. For 400 boxes coal at 45 ets sal e LSO 
ZO ~ A I a ee SS te Ie) 


~ i (0) : a as . | ) 
+) L()() ‘2. clita 7 VAULE) 
i 
| 
; é¢ A éé ¢é ()7 
j *?(). Lod ee ee eee ee ee Vy yt) 
1 ] iy es ee i oe 
Vi Cn lL. Labor puttine on & takine off 900 boxes coal, 
i — < 
owihne to seizure of boat by U.S. marshal__ LD 
‘> ¢ 
Bi & | 
] > y 
f é ISbt Uf) ly Ko LLtZ 
| 
Sst rN i IN} é ) \ (y Wilmot \ CO 
~ “Sf } 
() ] \ | . 1() 
\] | i‘ ()]7 () ) ) iAP | IVIeKrs : 
ricrs to Phahla St. .-_-- ~~ > 
ry 1.) | a oe oh) ets = — ao | ) 
Doe ist A res coal («4 MI CLS .~ ste 
O74 
J 
' \ a] i) (31) ' zs 1?) 
- } } 
\ ZOtl Powace iron) di LO Ale} ls ae - ld) 
= 
Eide 
|) > ~Aehlor 
r> ' me ‘ o | ~ 27 
BDATON Rouge, April loth, 1SS0. 
t \ ] pe ‘Ul { ae } } / co. ; , - 
LJ UI¢ Coyle, W PimgOL A CO. TIL dollars [Ol LOO boxes coal] (@ OU CLS. 


} y } 4 7 a ; , ] : 
po ’r VvOX, SLQ@AHIDOAL J. 3. \] INCHTIOP aliadh OWlhers.,. 


(Signed ) W.C. KIMBIER, Clerk. 


Slo0. NEW ORLEANS, April 17th, 18580. 
Due W. G. Wilmot & Co. S150 for 300 boxes coal at 50 ets. per 
DON, st’ L’t J. 3. NI. IK ¢ hlor WV owners. 


(Signed) W.C. REMBER, Clerk. 


SLOW. DATON ROUGE. Apri Oth. LSSQ. 
Due Coyle, Wilmot & Co. S100 for 200 boxes coal at 50 ets. per 
box, st’b’t J. B. M. Kehlor & owners. 


(Signed) W.C. KIMBER, Clerk. 


S100. NEW ORLEANS, Jay 21st, 1880. 
Due W.G. Wilmot & Co. S100 for 200 boxes coal at 50 ets. per 
DOX. st’r a. 3. MM. ICehlor W Owners. 


(Signed) W. 0. KIMBER, Clerk. 


NEW ORLEANS, June 22d. 1880. 
Due W. G. Wilmot & Co. 875 for 150 boxes eoal at 50 ets. per 
box. str J. B. M. Kehlor. 
(Signed) W.C. KIMBER. Clerk. 


< 


THE KOUNTZ LINE ET AT. | 


NEW OrnEANS, July 27th. 1880. 


’ (- 


hot NV ("o, S1LSO for L()() boxes CO 


11 
B. M. Kehlor and owners. 


Due \V. (x, Wilmot WY ('¢, S45 for LOO boxes eos | ‘) | 1.) CES. 
box, str J. B. M. Itehlor & owners. 


* 1\ TUL’ ‘ ’ yf ,N TFT) 
i; ™ 1) " >| ip. 
(Olonmed) We. ©. KIMBER, ( 
\ ". o , ] wy 
a Da . me | A. i / y ae PR) 


Due W., (x. Wilmot ra (0. ST o.+ for Cpt) Lan 2 a ] 15 ate Der 
box, st’b’t J. B. M. IKehlor WM OW)hMCrS. , 


; A Bee 17 

» a HARRES (le 

7 | ewe 

New Onneans, Sept. 27th, 1880 


Due W. G. Wilmot «& Co. — for 300 boxes coal at 45 cts. p 
box, st b’t J. B. M. Kehlor & owners 


, 
| 


loned) GEO. H. ALCOKE. C 


Due \\ (4. Wilmot WN (lO. Ss?) for L()C) boxe ~ eon “iI yf) “} rer 


box, steamer J. Bb. M. kKehlor & owners. 
} 
‘ 


Due Covle, Wilmot W Co. SOT OO for Lod boxe s conl at OU cts. per 
box, st bt J. B. M. Kehlor & owners. 


” ° - 7) ; 7 7 J ; v7, ' > 
Liat he A ntion OT Lf. sClignvaL. Me Jai? i mW. LOoZ 


if TT ' ' 1] > ‘ " ‘ ~ ‘ a . 4 eo Zz ; : +1 sy 
Oj llenry ( : llollman ua —_ _—, all CGOTLICIICd Il) st POUITS, alia 
res1rdents ol the state ol Miissourl. ah) 

. ‘ ° ? | } } } 14 4 { 
portatlon U0., 2 COrporation created Under the laws of the state ol 
\T; : — ; : ' 

lissourl, and domiueiled at Cl 


» 7 ] 


o , ge — oe ae [> parent ae a en eee 
L135 S~ DOTS J. Re NI. NCEIIOP alla Natl rs FRCPC S tL. CEIC 81 CHO TMIeS, 


. } 9 ) i | } 
mMachimery, &e., aNd ag@st ail persons intervening fon ’ Ihe 

’ ‘ ] 31 } 6) “ey Ty , ae ‘ | 1t] ! }* } i ' »? , ry) 
terests therelb, 122 a cause, CIVIL and Maritlve, TOr Poods, stores, Sup 
. . , . . , . 4 ’ . 1} 7 

} ) ‘ ‘ Bed | . i) é { ‘ 14 c gx.) Picea f +} ig) a 
plies, and material furnished to and upon said stean boats, alleges 


roy 


X propounds as follows: 


and Katie P. Kountz. whereof ——- —— is master, are now In the 
custody of the marshal of this district by virtue of process duly Issued 
to him out of this hon. court in a eause entitled Citizens’ Ins. Co 
& others vs. Kountz Line & others, No. 1J 712 on the docket, and that 
said steamboats are about to be sold by the said marshal in compli- 


anee with an order of sale issued in said cause. 


ne 


clit cl s 
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2nd. That said steamboats each are vessels of the burthen of over 
20 tons, and lately were engaged in navigating the Miss. river and 
| tributary thereto, navigable waters of the U.S.. and 

in their admiralty and maritine jurisdiction, and were thus en- 
ed in ecommerce, carrying goods and passengers for hire, at the 


SLPCaADIS 


3rd. That said st’b’ts, J. B. M. Kehlor and Katie P. Kountz, being 
he port of St. Louis, Mo., upon the dates hereinafter mentioned 

and referred to in exhibits annexed, in the months of Sept., 
L14 Oct’r, Nov’r, and Dee’ber, ISSO, and being in need of certain 


moods, stores, suUppIl s,and materials to enable said st’boats to 
prosecute their intended voyages, the masters of said st’boats applied 
to the aforesaid intervening libellants and requested them to furnish 
Sala oats. the & v1, stores supplies, and materials deseribed in 


ibit- “A,” B, C, D, kb, & T°, which request said interven- 


i 
1 7] ae oo oD ail aaa } , coal 
110 DeLTIAnNts Cohwpiled With and furnished ana delivered LO sald 


| fs \ 4 ca ; / > 1 ] . . 
iboats eoods, stores upplies. & materials for the use and bene- 
} I ] - : | ae 1 , > ‘ Ty ‘ ) } 
Lit SHid Steam vooadts, alla which were neeessary to enabl them LO 


prosecute their intended voyages to the full value and amount as 


) ] hon oe 66 A 99 en | ae 
P. Lehman, as per lexhibit ‘\ annexed a made part 
S 
: Pe aa ys ae ! F ; 
reot, ad and delilvered to the SstrJ. b. \I. Kehlor Ssup- 
_ — 


_ ee ee ae : , 
"fd man, as pel luxhibit b annexed a made part hereof, 
ntz supplies, stores, 
Biel fe real nas a = ae ude eae iss lk cs. li < Sb lis as Sir iy Sam, i te i ge Gael leas ) 
i ?) \\ Ty 7itf ‘) } }* 'D | — il “an 23 6.917 wa 4 , r , : 
JOT) \\. MVAVILL, aS Pel ANTIIVDI' \ QhnneNeca GWM wad peur’ 

| ; Pe : PS (re 5 4 = ) y ; ae 

hereof, sold & delivered to str J. B. kKwehlor materials, 


c\ pe —— ee ee ee —— . o © ‘ ee an ee ee ee a ee ) | c¥ 
+ Pg = - | + 4 es 9? . \ , ] ) ? ‘ ‘ : 

ho \ Davitt as pet exhibit [) annexed and made part 

] +? } ‘ ] } t , } t t/a 1” _ 1 IK ‘ 

pePreor, SOLiCG aA CCI V < Ci ) Sh 3 Nate ‘ YLOuntZ ma- 


\ >: al ™ - _ 
| ee 5 a, | Pee r, «% ca suued Dae to oe ; 
flenry on llollman W UO... as Pe) exhibit iD annexed and 


° Fe ee ee oe: ee ke > ‘ : 
aeranen precy nereor, sold W adellvered to str J. B. M. Kehlon 
: mT ae Q mr 
Supplies £0 ge ee 1 |. er i aa i a ae al a 19 io 
: " : ; — ' ] , Lo a 4 ; . 7 J a | . a ABE 
Barnard Coal & Transp. Co.,as per Exhibit “ I?” an- 


] 
‘ 


115 nexed and made part hereof, sold & delivered to 
str J. B. M. Kkehlor coal & supplies-. Ta JU 
d correct and the prices charged for 


] 
2 i } v > , ] . . ~ cae ‘ } + i > % ; " . ‘ 
Sala QOOCS, Wve. were tne markel prices tnereol and ave JUST, and 


] 1] 1 t 
said bills are past due and unpaid. 
lth. ‘Phat said goods and materials were sold and delivered solely 
Ipoh the eredit of said at] ] 


oats and could only have been procured 
upon the eredit of said boats and that they have an admiralty len 
tate Hen on said boats for the payment of said claims. 

ith. Phat all and singular the premises are true and within the 
iscdliction of this hon. COUT. 


aeee ICU] 
Wherefore intervening libellants pray leave to intervene herein 


} 
cLila 


pray that their respective claims and demands as aforeseid may 


{ 
ey allowed and decreed to be paid to them out of the proceeds of 


over 
and 
and 
~ Cll- 

the 


Ing 
ned 
ept 

tain 
LS to 
lied 
lish 
: In 
VvCnHi- 
said 


ClHe- 


- a 
tee 
~~] 


US 


ed 
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the sale of said boats and for recognition of their aforesaid liens and 
for such other relief and redress as to law and justice they may be 
entitled to receive. | 
(Signed) Bb. F. CHOATE, 
Proctor for [inte rVeEn ing Libe V’ts. 


Benj. If. Choate, being duly sworn, says that he is the proctor for 
intervening libellants herein, and ad] said intervening libel- 
116 lants resides out of t he sti Le ot La.. and that - rane cl singular 
the facts and allegations contained in the foregoing interven- 
in@ libel are true and correct to the best of his on wledge and 
belief. 
(Signed) Bb. F. CHOATE 


Sworn to and subseribed before nie Jan’y LOth. ISS? 
(Signed) kK. LOEW, 


Let this libel of intervention be filed Jan’y ULI), 
(Signed) EDWARD GC. BILLINGS, Judy 


Mxuipir “i” Annex to Intervention. 
CHESTER Int., December 21st. 1880. 


Reeeived of Barnard Coal & Transportation Co., for use of steamer 
J. B. M. Iwehlor and owners, 48 tons lump coal, at Ly 
SOOO. | 

Amount due Barnard Coal and Transportation Co. 


(Signed) WILLIAM C. KIMBER, Clerk. 
Intervention of Jacob Walt i By led VOth Jan’ Y, ISS?. 


CITIZENS’ Ins. Co. ) 
Ve. ‘39712 
IKountz Line. J 


Jacob Walter, residing in the city of Cairo, southern dis 
[linois, exhibits this his intervening libel against the st’b’t I. B MM. 
Kehlor, her boats, tackle, apparel, furniture and the proceeds 

thereof in the registry or which may come into the registry 
117 ~— of this court, said vessel now lying in the port of New O rleans, 

and being in the custody of the marsh: al of this distri t by 
virtue of an admiralty warrant in this court and against all persons 
intervening herein in a cause of contract, civil and maritine; and 
thereupon intervenor doth allege as follows: 

Ist. That during the month of Feb’y, about 17 day, 1881, your 
intervenor did furnish 700 pounds of meat, at 7 cts. per pound, and 
25 pounds of sausage, at 7 cts. per pound, to said vessel, all at the 
request of the master, which were proper and necessary supplies, for 
use as a common earrier, for which there is due & owing the amount 
of $50.75, as will more fully appear by reference to the detailed 
annexed schedule sworn to by intervenor, for the payment of which 
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he has a special privilege on said vessel, &e., according to the laws 
Of said State ind that said vessel and owner are likewise lable zn 


solido to VOour mnterve nor for the above amount. 
° 2nd. Phat said st’b’t be longs to the eee tof St. Louis, and is Within 
t clvi and admiralty j ; urisdic ‘tion of this hon. court. 
Th: il all and singul cll the })1 bs nises mare true. 
\\ “ae fore intervening libellant- pray that process in due form of 
law may issue ‘el according to the courts of admiralty 
[11S so and that, after due proceedings had, this hon. court will 
Pronounce for the intervening prersigg ee aforesaid — demand 


i 


} ] ] ‘ , viele 
ana aecree the same to ve paid Wl I) COsts by the said vessel, her 
tackle, apparel, & furniture, and out of the proceedings when 
. 4 " - ‘ "ae ,° > ' S ' . 
SOL na for such other ana further reliel and rearess —— 


and justice may appertamn and the court IS Competent to Give Ih the 


(Sioned) J. MM. HARDING, Proctor. 


James M. Harding, being duly sworn, says that he is the proctor 
for libellant intervening in the foregoing libel, and that said inter- 

Ling is abs lit from thie State of La. and non-resident, and that 
he is authorized to act for said intervening libellant as his attorney, 
nd that all and sineular the allegations and statements in the 
eo | are true and correct to the best of his knowledge and 


5 
‘ & & FP —~ i iL _ 


(Signed) J. M. HARDING. 


Sworn to and subseribed before me this 19th day of Jan’y, 1SS2. 
(Signe ) Ix 7 LA ye W, 
Uy ». Com’r. 


(Signed) EDWARD C. BILLINGS, Judy 


G. D. Williamson & Co., a commercial firm composed of G. D 
, ae : Ph 1 Pe Page el 
t dh C s11ro, Ill., exhibit Lis 


wn 
f 
— 
~ 
wn 
a 
wn 


i i { 
:, oa Sr oe ; 
their mtervening@ Wbel ag st the st bt J. B. M. Kebl OP, her bouts, 
{ k apy irel, furniture, &e., and the proceeds thereof, 1 in the reo ls- 


try or Which may come into the registry of this court, said vessel 
now laying in the port of New Orleans and being in the custody of 
the marshal of this district by virtue of an admiralty warrant in this 


enuse, and ag'st ane persons Intervening herein, inh a& cause of con- 
rract. CIV and hiall itime: and thereupon Mnteryvenor doth allege us 


ict. That during the month of Feb’y, 1SS1. about the 17th dav of 


aid month, your intervenor did meet eertain articles of merchan- 
| dize, stores, and su “sag to said vessel, all at the request of the mas- 
| ter, as will more fully ; pear from asworn statement of said arti- 
| — 
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eles and the ‘Ir prices, hereto annexed, marked Exhibit “A,” and made 
a part hereof, all of which were proper and necessary supplies for 
her as a common carrier, for which there is due and owing the 
amount of 8153.45, and remains unpaid, for the payvme nt of 
120 which he has a special privilege on said vessel according to 
the laws of said State, and that said vessel and owners are 
liable in solido to your intervenor for the above amount. 

2nd. That said steamboat belongs to the port of St. Louis and is 
within the civil & admiralty jurisdiction of this hon. court. 

srd. That all and singular the premises are true. 

Wherefore lntervening libellant prays that Process in due form of 
law issue herein according to the courts of adn 
due proceedings had, this hon. court will 
vening libell’ts’ aforesaid demand, and cdeeree the same to be mevid. 


Hraitv, and that. after 


- ’ 
pronounce for the mnter- 


with costs, by the said vessel, her boats, tackle, apparel, and furni- 
Lure, and out of the proceeds of the Sale of same, and for such other 
and further relief and redress as to rights and justice may appertaimn 
and ae court Is COMIPe tent to TIVE in the pre LISeES. 

ened) J. M. HARDING, Proctor. 


James M. Harding, being duly sworn, says that he is the proetor 
for the intervening libellant in the foregoing libel; that said inter- 
vening libe lant is absent from the State of La. ana 1s a& non-resi- 

dent, -— that deponent is authorized to act for said inter- 


1?) vening libellant as his att’y, and that all & singular the alle- 
onions and statements = the foregoing libel are tru and 
correct to the be st ol hh 5 know ledg and belief. 
(Signed) J. M. HIARDING. 
Sworn to and subseribed before me this 19th Lary of Jan’y, ‘S82 
(Sine) <. LOEW, USC 


Let this intervention be filed. 
Jan’y 19th, ‘82. 


(Signed) EDW. C. BILLINGS, Judge. 
Appr atl of MW”. G. Welmot cd Co. April 6th, 18S2. 
fel : 


CITIZE 


Kkountz Line «& al. J 


The intervenors herein, Wilmot & Co., pray for an appeal from 
the decree of this hon. court in the above-entitled cause to the next 
eircult court of the U.S. to be held in this district at the time au p- 
pointed by law, upon giving bond and security in the sum of $50. 

(Signed) H. H. WALSH, 
| Proctor for lntervenors. 


Let the appeal prayed for be granted, to be returnable to the next 
cireuit court to be held in this city at the time appointed by law, 
the appell’ts giving bond & security in the sum of S00. 

‘April 6th, 1882. 

(Signed) KDW. C. BILLINGS, Judge. 
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12? Appeal O} Barnard Coal rb Transportation Company. Filed 
April llth. ISS2. 


(7TrizENns’ Ins. Co. & al ) 
US. Shake 


KountTzZ LINE & al. 


Yow come Barnard Coal & ‘Transportation Co., intervenors in the 
ve-entitled suit, and ask this hon. court for an appeal from the 
lecree herein rendered on the srd April, 1882, dismissing said in- 
tervention without prejudice, to the next circuit court of the U.S. 
to be held in this district at the time appointed by law, and that 
y be dispensed from giving bond & security, as agreed by pl’tfs 

cle {ts as } rPannexe d agreement, made part hereof, and that they 
pray for all necessary redress according to law, and for general re- 


ef. 
(Signed) B: F. CHOATS, 
Proctor for Frit rvenor. 
Let the appeal be granted, returnable as prayed for. 
\pril ith, 1SS2 


Siened) EDWARD GC. BILLINGS, Judge. 


Appeal of Jacob Walter & G. D. Williamson & Co. Filed April 12th, 


Kounrz Line & al. | 


2.) Now COME Jacob Walt I and ts. 1). Williamson WL Co.. in- 
tervenors 1n the above-entitled suit. and ask this hon. eourt 


for an appeal from the deeree he rein rendered on the 3d of April, 
[SS2, dismissing said interventions without prejudice to the next 
eircult court of the U.S., to be held in this district at the time 


appointed by law. and that they and each of them be dispensed 
rom olviIne bond and security for costs, as agreed by pl’tts and 
def’ts herein, as per annexed agreement, made part hereof, and they 
pray for gen. relief. 


(Signed) : J. M. HARDING, 
Proctors for said Tinte PUCILOTS. 
Appeal Bond of W. G. VW iimot a Co. 
Mastern District of Louisiana, District Court of the United States. 
in Admiralty. 
Citizens’ Ins. Co. & al. ) 
Us, 
Kountz Line & al. J 
UNITED STATES OF AMERICA: 
iKnow all men by these presents that we, the commercial firm of 
W.G. Wilmot & Co., as principal, and George H. Kirk, as surety, 


THE KOUNTZ LINE ET AL. | 57 


are held and firmly ee Line & al. in the sum 
of fifty dollars, to be paid to the said Kountz Line «& a/.; for 
124 the pavinent of which. well aaa tru ly to be made. in lawful 
| money of the United States, we bind ourselves and each of 
us, Our and each of o1 
and severally, firmly 3 
Seal- with our seal and dated at New Orleans the Sth day of 
April, i882. ; 
Whereas the above-named W. G. Wilmot & Co. have appealed to 


. - 9 . | } . : . . =" : : + , 
ir heirs, executors, and administrators, jointly 
ww | 
bv these presents 


the next term of the circuit court for the Sth ecireuit and eastern 
district of Louisiana from a final judgement of the district court of 
the United States for said district rendered against them on the 3rd 
day of April, 1882, and signed on the — day of April, 188—-, in the 


above-entitle a enuse: 
“ow 14] Zu i F ae i al “2 4) 
Now. therefore. the condition Of LOIS ODLII@ATION IS SUG LhHAT 1. the 

’ 

above-named appel 


_ oO }] . aes 4 ‘ ee = ey > ] 
alisWel al] (ti cones adliadk COSts ahd Satisiv Whatever hdementl 


lan { - shall prosecute ther appeal to ellect and 
may be rendered against them if they fail to make their appeal 
cood, then this obligation LO be void . ‘othe rwise, the Sal Thi? shall be 
and remain in full force and effect. 

W. G. WILMOT & CO. 
Gio. Tl. KIRK 


,e mm } {" 
Signed, sealed, and delivered in the presenee of— 


J. De VONSHTRE, 
Ord ih Lert naz) iO | ) me to [: Vi f| PANS ripe 
125 And now comes Jno. Devons! 


(° ’ ‘ , Oe. } F hie , 4 4 ; ; lo 1 
of the U.S. for this district, suggesting that the appeais mM 


° P . } } } = 
this cause are made returnable this day. but that the reeord 1s so 


voluminous that, notwithstanding all due diligence, he has been 
unable to complete the transcript, which will consist of several 
thousand pages, he now files in court all that has thus far been 


transcribed and asks for an extension of time to complete the’same; 
whereupon it is ordered that the return day of all appeals in this 
cause be extended to the 4th Monday of May NeXt. 


Puli by Intervening Libellants jor a Decree. 


On motion of B. F. Chute, H. H. Walsh, and J. M. Ilarding, 
proctors for P. Lehman; W. G. Wilmot & Co., G. D. Williamson & 
Co., and others, intervening libellants herein, it is ordered that libel- 
lants and defendants — through their proctors, show cause on 
Saturday, the 10th day of June, 1882, at 11] o'clock a. m., why a 
decree should not be Prete herein in favor of intervenors allow- 

ng their respective claims as prayed for, and for an order decree- 

Inge the Same to be paid out of the funds in the re oistry of eourt.— 

Iixtracts from minutes June 3, ’82. 
S—156 


t 
A 
} 


Od SUN MUTUAL INSURANCE CO. OF NEW ORLEANS ET AL. VS. 
Ord - t” Iie f YVR for Trial. 
extract from the minutes, Dee. 11, S82. 


(Yn motion of H. H. Walsh. proctor for intervenors, Wm. 
iF G. Wilmot & Co., and Lagan & Mackison, 1t 1s ordered that 


] } } + + | cm " sift ] 
the evbove enuse be fixed Tor trial on the 1 >» laistant at | | i 
] }) ! }] - Ps : 4 
1} ne that dppemants nd appellees have due notice hereof. 
y 
[/ Lédif 
a oo 1 -) 
Direc’ BER LlotrH, 1SS2. 
: } . i) ] : ; ] a ; 
lhis cause assigned for hearing this day Upoth thie request of LH. 


Hl. Walsh. lusq., proctor for W. G. Wilmot & Co., Intervenors, Was 


{ | te): {4 aul 
| | : _ 1°} 1} > ,. { , 4 er 
Present: O. B. Sansum, Iesq., for lbellants; Bb. Ie. Choate. lusq., 
i 
f eertarn ~witervenors: LT. Lf. \\ cListi, lusq., tor \W. Cy, \\ liinot & Co... 
lntervenors, absent. 
W ws ; 7 ms ' ] ] 4 4} , . ad } } > 
Vhereupon It Was ordered that the cause be continued, to de re- 
assl@ned. 


CITIZENS”. INSURANCE CoMPANY ef al. vs. KOouNtTZ LINE ef als. 


May 177i, 1883. 


Ordered that this cause be fixed for hearing on Monday, May 28th, 


QR: 1) ] hs ——— re TS ae ile 
ISS5, and that all parties Ih MMterest be notified hereof. 
ntinuwanee. 

CririzENs INSURANCE Co. vs. Kot NTZ LINE & al. 


May 28rn, 1SS5. 


| nee 4 ,? ‘ee ee = : — — — : ae 
hor want of time this cause is continued until to-morrow at 1] 
elo cL. TD) 
leaving. 
> OAm LON 
May 2907, 1SS5. 
> hers ry} ae! , > ° ] 7 : P 
re his eause came Ol) to be heard Q}) the transcript ¢) the 


+ P sar fos , } 1; .. T . j ] ai : ; 
record from the district court of the United S 
. + 


states for the 
eastern district of Loulsiana, and was aroued by (O. B. Sansum on 
the part of th 


e libellants, and was continued until to-morrow at 12 


ae 


CITIZENS INSURANCE Co. vs. Kountz LINE ce als. 


May 30rn, 1888. 
This cause, as continued from vesterday, came on to be further 
eard, and was argued further until four o’c¢lock p. m., when it was 
ordered DY the eourt that the cause 


be continued until to-morrow 
mornimMeg at eleven o'clock. 


THK KOUNTZ LINE ET AL. Oo 


May 3lsr, 1888. 
This cause, as continued from vesterday, ca 
to be further heard, and was argued by the eounsel f 


Oo}. m., When It was 


ther hearing until to-morrow at 11 


and claimants until 


CIrizeNs’ INSURANCE Co. 


T ' > 
JUNE IstT. 18883. 
Ty ve erIPTQO qq nti} ned ty. ' . ; ™ Pe , > 4 | “* i 
nis Cause, a OHLINUCE Prom) VestCraady, Came Ol this dav to Ly 


<> 


; 7 a ' ws " 
further heard, and was argued further and submitted, and 
took time LO consider. 


r , v* e } 
Dhue Kinding ad Decree. 


JUNE tru, 1888. 


120 This cause exme on to be hi urd Upon tha transeript of the 

record of the pleadings evicde 3Cce. })1 r¢ eadines and decree oft 
the district COULT, and was areued by counsel of the respective pal 
ties. ) 


i : ' 

Qn consideration whereof. the 

. ) ] . ] : , 

premises, Hinds the I Jlowime facet 

Lst. Cn) June yee 
} 


and 


L} Scahlah 
x: ~ 4] "y 
nied a a claration lt) tlie Ottice of the seeretary of the State ol \is- 
¥ 7 } . 1 ? 
, | Lie taw- of the St 


’ . } - ‘ . 
inized, under the name of the Kountz line. with a 
stock of 815,000, divided into 150 shares of & 

. ] 
Of Whose or 


] lav an . tha rf] { an +1 
hd employ one Or More WhHaVri-Vboats TOY wis 
. | ? } } . ] y 7 1] : : 
of steamboats and other vessels b longing tothe stockhoitiders ol said 


- - ; ss : } ] ] 
CauhiZatlon were declared to be to bi 


COWNVeNICHCe 


~ 


ie «a ™ + ; — oe } : 

COMpPanvy, KC. ; aiso to bulld, purehase, or charter steamboats, tow- 
* i 

] ‘ (’, a ee ‘ ae Pe ty 

DOATS, WC... IO! transportation of 1] lolyt ana passengers On the Mius- 


sIssippl river and its tributaries, &e., and to do a genera 
hess. The CO ‘poravors nbOVEe named were to be, and 
sald company for the first year, and Wilham J. hountz 
and John W. King, respondents in this case, were elected president 
and gencral agent, respectively, of said corporation. 
129 2nd. On November 13th, 1872, said Kountz, King, and one 
I. A. Sheble organized under the laws of Missourl another 
body corporated, by the name of the C. VY. 


Kountz Transportation 
Company, for carrving freight 


o and passengers as Cohimoh Carriers 
on the Mississippi river and its tributaries, with a capital stock of 


LOO shares a) S50) each. (1) the Salle day the sare | rSOLS, i like 
badder and for the “AIC PUPPOSse, organized another corporate body 
under the name of K.P. Kountz Transportation Company, with 300 
shares of capital stock of 


} ’ 
t) 


st) per share. (on the S'vubiie day the Salue 
. . ° we } . 
rsons, In like manner and for the same Purpose, organized unde 
the laws of \Miissour another corporate body under thre hame ol the 


I. ©. Yeager Transportation Company, 


shares of SO per share. 


with a capital stock of 400 
On the same day the same persons, in like 


0) SUN MUTUAL INSURANCE CO. OF NEW ORLEANS ET AL. VS. 


| 
sour! still another corporate body under the name of the M. Moore 


Tr Lnsportation Company: thisat snd Kountz and King Were ehosen 
ors In all of said four transportation COMMpPaly mentioned in 


manner and for the same purpose, organized under the laws of Mis- 


finding, and said Kine treasurer and secretary of each. 
rd. That said Kountz, King, and Sheble, Charles H. Seaman, 
Hiram kk. Haslitt, and W. PR. Braithwaithe, having interests as 
Lou OWlhCrs, respectively, in the steamboats Carrie V. lLountz, 


Kountz, Henry ©. Yeager, and Mollie Moore, con- 
veved the same by bills of sale as follows: The Carrie V. Itountz to 
Carrie V. kountz Transportation Company; the Henry C. Yeager 
to the IL. C. Yeager Transportation Company; the Katie P. IKountz 

| P. Kountz Transportation Company, and the Mollie Moore 
to the M. Moore Transportation Company, and reecived in consid- 


eration of sald transter stoek 1) said transportation COMMPAanles, rC- 


Katie i 


spectively. 

fterwards, on September 14, 1878, the steamboat J. B. M. Kehlor 
vas eonveyed to the said M. Moore Transportation Company. Wil- 
liam J. Kountz never at any time owned more than two shares of 
stock in the Kountz line. On January 15th, 1875, he owned 398 
shares in the M. Moore Transportation Company and King and Shible 
each one. On December 19, 1879, the stoek of said last-named com- 
pany was held as follows: By Katie P. Kountz, daughter of said 
Wilham J. Kountz, 007 shares, and one share each by Thomas 


Rovers, John W. King, and W.J. Nountz. On November 4th, 1878, 
the stock of the Kk. P. Kountz Transportation Company was held as 
follows: By said Itatie P. hountz, 241} shares; by Jolin W. king, one 


share; by W. J. Kwountz, one share, and by said Braithwaite, 56] 


shares. On May 21, LSS0, the stock of the C. V. Kountz 


131) =©60 Transportation Company was held as follows: By Katie P. 
lLountz, 825 shares; by Clement Seaman, 74 shares, and by 


sald Kine, C. H. Seaman, and W. J. Kountz, one share each; that 
on December 19, 1879, the stock of the HL. C. Yeager Transportation 


= 
.9 
tei 


npany was held as follows: By Katie P. ICountz, 379 shares; by 
lL Kine, Thomas ogers, ang W. J. hNKountz, each one share. .No 
subsequcnt transfer- of stock were made in any of said companies. 
lth. That the said steamboats mentioned in the preceeding 
finding were employed and used by the respective transporta- 
tion companies, to which they were conveyed, under the direction 
f the officers of said companies, In carrying freight and passengers 
on the Mississippi river and its tributaries, and the said corpora- 
| he Kountz Line, was the common agent of all said other trans- 


‘> 1] 
scat if 


tion, 
portation comipanies. 
5th. That the said Kountz line Was not, on May Zi. ISSO, nor 
luring the year 18580, the owner of any steamboat nor other water 
craft, except a wharf-boat, moored to the bank of the Mississipp! 
river, in the city of St. Louis, Missourt. 
Oth. That the said corporations—The lKountz Line, The C. V. 
Kountz ‘Pransportation Company, The Kk. P. Kountz Transportation 
Company, Phe IH. ©. Yeager Transportation Company, and 
132. ‘The M. Moore Transportation Company—owned no property 


THE KOUNTZ LINE ET AL. G1 


in common. The Kountz line charged said other companies 
mentioned in this finding respectively, for the services rendered to 
them — from S100 t to is 50.00 per trip. It eolleeted the 
dues of all said other companies, and kept a separate account with 
each of said cones nies, and p ud to each company its own earnings. 
There was no community of profits Or propert: ‘ between said ecom- 
panies, including the Kountz line or any two or more of them. All 
said companies, including the Kountz line, had their business offices 
In the same room, on the wharf-boat of the ILountz line, at tle foot 
of Myrtle street, in the city of St. Louis. The Kountz line, by means 
of advertisements in ne wspapers, placards, handbills, and cards, 
advertised the Kountz line, set forth the advantages offered by the 
boats of that line, their low rates of freight, &e., and announced 
that if Was ready to contrael for the CAPPYING of eoods and pro luee 
by the Kountz line boats. 

Usually only one, but sometimes two or more, of the boats be- 
longing to said tr: — ition companies were mentioned in said 

advertisements, placards, and handbills as belonging to said 
133 lountz line. 
lt made out bills of freight upon ne 3 headed “ Kountz 
Line, St. Louis be te New Orleans Paeket,” but the bills were in the 
name of the * ticular steamboat to which the freisht vas due. ‘The 
dray tickets of pi enna Indicated upon what boat these goods wet 
LO he shipped Ol). 

Bills Ol lading for the coods shipped Ol} the steamboats d( longing 
to said transportation companies were usually ancl: “Joke W. 
King, ae’t IKountz line, St. Louis,” such signature being made by a 
stamp, but the bills of lading were sometimes signed by the « 
of the steamboat on which the goods — shipped. 

The said Kountz line sometimes purchased produce and merchan- 
dize for the purpose ot its being ship yped Upon the steamboats be- 
longing to said transportation companies in order to enable said 
boats to have freight, but the sum paid for such produce and mer- 
chandize SO purchased Was alway ela ro re by the Kountz line to 
the transportation company In ut waste Interest if was purchased ; 
that none of said steamboats were ever advertised by the name of 
any of the corporation- that owned them, and au evoods purchased 


by the said Kountz line to make freight for snid boat was 
I34. usually bought and paid for by the Kountz line, and that 


drafts were drawn against said shipments on tl 
by said Kountz line in the name — Nhountz line, a } 
whether received for freight carried vy said several steamboats or 
for goods shipped and sold for their account, was remitted to said 
Wim. J. Kountz or John W. King as the agents of said Kountz line, 
and was deposited in bank at St. Louis to the credit of said Ikountz 
line, and that the costs of the FOO! ls were © hecuake! to the individua | 


boat on whieh they were shipped, and after deducting costs and 
charges the net proceeds, though deposited in bank to the credit of 


the kKountz line, were placed in the books of account to the eredit of 
the boat carrying the goods, and were her separate profits. 


(On and prior t 


1 ay 


duee and merehandize de- 

t and of the value of 

Rast Kinswick on board 

, owned by the I]. C. Yeager 

: for transportation tO the C] Vy of New 
ther port- on the Mississippi river. 

Hd lading given for said produce and mer- 


ee 


a 


Se eM oe range gs 
be 


} 


recelved from 
deliv 
Sa ee 
nadine. &e.. and 


— 


ountz line, St. 


riation Company, 

| K. PP. Kountz 
Transportation 

nts were made 

sof said transportation com- 
| by ther SCVCr | 

the 


5 


red to the bank by a line from 

She remained there from an 

her machinery was repaired. 

ve and making water, and at its 

sturboard, ana her starboard side 

larboard side, and there was 

lr hold Ol) the starboard side. 

undertook to take her out and away 

ble to do so. She was aground on 

be moved only a few feet forward or 

lioness, a steam-tue which about this time came 
request of the master of the Yeaver, made fast 
pulled her out directly from the shore into the river. 
Lioness then cut loose from the Yeager and proceeded 


THE KOUNT 


down the river. It was 
filling rapidly with wat 
was run upon a bar about SO var 
: ry, 


ten minutes after the Lioness had 


oe 


re re ee ~ — F creme, 


feet ot Water and became cl 
Yeager, of the value of tl 
twenty dollars ;: Vv 


a> 


val @ so 
an 


1{)] 


5 | . } 

and LOSS of Thi 
| 
I 


tioned in Ex 


LR RED oyna RRs oe ae gy . 
a rey 


} > 
and damage. 


th. 
to May 21, 18580, was, 
the writ of attachment 
sald Mollie Moore Transportati 


boat Katie P. Kountz; long 


1() 


i 


5 


on Walter... no -«.«« 

[) Williamson NX > a 

-€,. Wilmot & Co.- 
i 


ray 
Che Bernard (‘oa WN 


Lan the following claim 
W& Co. against Saud steamboat Inatie 
owing to said intervening libellants, and 
boat, with interest from judicial demand 


W.G. Wilmot & Co. _____-. 


139 The claims of all other interve 
stale or not suflictent In amount to 
In or are unsupported by proof. 
As conelusion of law from the facts so found as ; sald the 
court Is of opinion and finds as tollows: 


CLION 


INSURANCE 


NEW ORLEANS ET AL. VS. 


Ist. That there was no joint liability of the respondents, or any 
of th m, for tl said loss of said cargo shipped as aforesaid upon the 
~ Ln boart llen a \ eager Or any sai thereof, but that the said 
S mboat an ry C. Ye: XO] ana OW]C the LI. @ Yeager Trans- 
port (' seereeem Was allolire liable 

Ll thas the atta nents issued at the mstance of said libellants, 

(| Whi I) t}) << 1] Steal boats J. 3. \l. IKehlor ; ina aut 1e \ 
IN 1 | have heen seized, should be released and discharged, and 
th it Lilie Or! rn) i | libel shi uld be dismissed cll the COStS ot thie orig- 
Ina! libellants 

rd. ‘Phat the claims of said intervening libellants against the 
~ (] 13 \] ILelhilon shi ila paid pro rata soul of the proceeds of 
her sale after the costs and expenses of her seizure. detention. and 
sale, and her ecosis of suit in the district court and eireuit court have 
hn satisfied but | is] appears from the record that the proceeds of 

the sale of the said steam) Katie \V. kountz have been 
140 ready exhaustec in the payment of the costs and expenses of 

eC] zure, detention and sale, no decree ean be rendered for the 

nt out of the funds in the registry of the court of the amount 

i W.G. Wilmot & Co. avninst the Katie V:. Kountz Trans- 
or on Company. 

s therefore ordered, adjudged, and decreed that said original 
1| fied by the Citizens’ Insuranee Company of Missouri and 
thers, original libellants, be. and the same is hereby. dismissed at 
| costs, and that said M. Mi. Transportation Company and 

. CLIN Po Kkount ae Spo Company dorespectively recover 
rons Lorie) al Libel] 1} Lhe | rst-named transportation COMpAaAnY, 
U1) ANd CXPenses O he se ire, detention. and sale of the said 

mboat J.B. M. Kehlor, and [from] the seceond-named transporta- 
) company the costs and xpcises of the seizure, detention, and sale 
Of thi id steamboat Katie P. Kountz. so far as the same have been 
| respectively out of thi proceeds of the sale of said stear! 

} 

Phat said intervening libellan setting up claims ages “/ 

steamboat J > \I IKehlo ( | 


! ii 
} 4] 4 : 
; SPecrilve Y e Vital Ite} ss ( irom a 
{Af ee ' 
14] hacob WW altel ‘ nals Ni tas sitil 


remaining in registry o1 the court 
yr ae ca . 
- M. Kehlor, aft 


we oat n ale . 
OM mer EE EN HntIon, : 


That said ssluarccaiiones ly 


recover against the said Kk. p. Kounts 


unount of them elaim against t| 
S475, with interest from judicial 


prosecuting said claim. 


} } ; } ; " 
(LO FlalVe AMG reecoyvel 


mpanv the sen bias Ol | 
} 
' 
; 


t 
;> } } >) 
; Cer Cina ***~3 


2 
Gemand as lollows: 


eee ee ee Le ne L3lz y) 


ioh Co. =o oo) rates eee yy ()() 


he same be paid out of the moneys 
from the proceeds of the sale of 
paying the costs and expenses 


< 


W. : Wilmot & Co.. do have and 
telecast Company the 
i@ said Katie P. Kountz, namely, 


demand, and their costs of suit in 


Moe yr’¢ 


to said M. 


] 


j 
— 
-_ 
—_ 
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to the payment of said costs and expenses from the proceeds of the 
“ate Of Salad steambvoat. 
| 44 (Signed) WB. WOODS. 
Circuit Justice. 
(Sioned) DON A. PARDEE, 


+? . ? 
( irciual Judge. 


‘] ‘77 me. a 1 i le a 3 ieee seni ail le 1 f'p , ] 
fhe following order and nding was this day received trom his 
.y ; Tig : 
non. the Clr SLIC \ 
i { ( Olid kacts. 
— ' . ' { ; ' } 
i HE CITIZENS INSURANCE UOMPANY €t Qs. 
j . f 
i | ol ‘if LLIN] cA f 
| 7 on On 
JULY OTH, 1338.5. 
} } 
()1) motion o unsel Live bellants ana Upon consideration O} 
Lhe evidence the TOlowln® a (bionaL Tavcts are found DV th Court, 
7 * ° | } } | ? ° ' ] } 
mda it is ordered ie sal nserted in th ree ord iS ah ad- 
] 1 j } . : ; 1] t 7 
(] Olli eee no ¢ Pre © j \ () \\ . 
} } ‘ _ } ] ‘ 1 P = > } > — 
()n luly OLN, Lodo, | SIX Ss] res OC the enpitel stock of the lkKountz 


line were owned bv five persons, namely, William J. Isountz, two 
oe. Cs a , i ee , 1 | | 
shares. ahd Sali NIN, 1). ( : Brady, Van Llook. and U). HH. sea- 


man each one share, and the residue of said capitol stock, namely, 
| 44 sh: res \ Ss OW)De!eC at © »\\ nye HamMea Sst anit Oats enc] 
holding thirty-six shares, nam he John I. Tolle, the Ilenry 
Yeager, the Mollic Moore, and the Carrie V. I<ountz: that 
145 the said shares so « d by said: steamboats were held by 


them, respectively, at the COMMenecehedhbl ot this sult. except 
the thirty-six shares OW Li (| by thi Steam voat John I. Te 
were transferred to the steamboat J.B. M. INWehlor when she was con- 
veyed to the M. Moore ‘Transportation Company, and they re- 
mained in her name at the commencement of this suit. 
June 28th, 1885 
(Signed) W. B. WOODS, 
( areuil Justice. 
‘Bond for Appeal. liled July L7th, LSSO. 
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Know all men by these presents that we, The Sun Mutual Insur- 
anee Company of New Orleans and Hibernia: Insurance Company, 
of the same place, as principals, and John Henderson, of the same 
firmly bound, jointly and severally, 


into the hkountz Line, the H.C. Yeager Transportation Company, 
the M. Moore Transportation Co., the K.P. Kountz Transportation 


¥ 


Co.,and the C.V. Kountz Transportation Co., and William J. Mountz 
and John \V. Ix Ino 1 the Sunn of one thousand dollars. lawtul 
146 money of the Unite a States of Ameriea, to be pala LO the said 
Kountz Line, H. CU. Yeager Transportation Co., M. Moore 
Transportation Co., kt. P. kountz Transportation Co., C. V. Kountz 
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GS SUN MUTUAL INSURANCE CO. OF NEW ORLEANS ET AI. VS. 


Company, the M. Moore Transportation Company, William J. 
Kountz, and John W. King, respondents 
No. 9953 of tlie dor t of the said court. 
\\ x my hand senl of said court at the eity of New 
Orleans this 7th dav of August, A. D. 1883. | 
: ( the Sth Circuit & E District of La.] 


Kk A, WOOLKLEY, Clerk. 


‘ Hy ] 4 = yg ; ? : 
14%) lL, Don A. Pardee, United States cireult Rene rex for the eastern 
ee ; cy ais eed (eae 1 oe : ’ ’) : ; 
GQISL~LPICEL OF Loulsiaha., do Cerull\ threat rahicls A. \\ OOLTLCYS whose 
’ ' i oe : : + } By : a : , + 
nelllic J ‘ ed to the above eertiieate as clerk Ol the CIVecult court 
1 , } > } > J . oy 5 ones ,* fe . 
UT} Lnited States tor. thr fifth elreuit and eastern district of 
; ; } . ; ] 
sian WilS | Of slgnine sald certireate and is now tiie 
’ i ; } , 1, { 7 s va 
4 I w. . * ( i. ah UN as | 4 \ iQoi til ) peiW ald 
| : } 
li ae | ( »fiiIs offie@lal attestations as such 
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: ' J eo 
Ly . 4 ] I ()] Ni \\ Corbeans 1}) Sala \ ISLYICt, 
, — 7 , I } 
HIS hh dav of e\ - b>, | 
= ; 
mree WOVrdads JNteriNed. 
Lpproved DON A. PARDEE 
ADDPOVed, i ri. d N 444 
150 I) Gi a ~ \ hd 
f ‘ : } | ‘een, Wy f | t ; , { 1 ? 
\ reu 0 1] iif , © i‘ t Pt) MISLVIC (i Ot] S}alhia 
} + > | ] Ms ] ‘ 
I? let ed S s to the JI<ountz Line, the LH. ¢ 
\ a ; Be (a ail 1" 
Leave ransportation Conmpany, the ©. V. INMOUNTZ £1 Hsport l- 
4 ; = : _ “rE ,: ‘ } 
tion Company, the IN. b. INountz Lransportation Company, the \l. 
, i i ‘ 
| S| he 1 A > ee" |e Re } 7, ] l 
Moore Transportation Company, William J. Mountz.and John W. 
4 ‘ 
Kaine, Greetin: 
| } ? ° } } ] : ‘ 
You 1] nerevy\ wed and adm ished tO pe and appeal at a Su- 
. , So | ‘ 4 4 , } . - yo ¥ 
pore me Court of the | Hnitead Atates to be Woden at the eityv ol \\ ash- 
; ] ‘ } | , } 1? i } ° ] ‘ ik J ? , 
MmMeton on the Second VMiIonday OF (icvover NeXt, pul suahnt to a motion 
} { 1 eld: 1] ! ? (4° ce 4) : e 
dha Order for a Lpypoea led Ihh tiie Clerk s olhige OF The clreull Court 
f the United States for the fifth cireuit and eastern district of Louis 
Oi Uilt biteqd Laltes TOP Lie TIth CIVCULE ANG eastelrh GIStPrict ol AOUISI- 
y _ } ‘“. | 7 \ ' | ) ,* ‘ ' ‘ r J y ° > ‘ ‘ 
ina, Wherein the Sun Mut | Insurance Company of New QO) leans 


and the Tlibernia Insurance Company. of New Orleans are appel- 
lants in tl the Citizens’ Insuranee Company vs. Kountz 
Laine ef al., No. 99508 of the docket of said cireuit court, and you, and 
| ellants in said case, to show cause, if any there 
re, whi the yudem nt rendered against the said appellants, as in 
said motion and order for an appeal mentioned, should not be cor- 
rected, and why speedy justice should not be done to the parties mn 
that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 17th day of July, in the 
year of our Lord one thousand eight hundred and eighty-three. 


DON A. PARDEE, Judge. 


lol | endorsed | Serve on Sin: leton & browne, proctors. United 

States cireult court. No. 9953. Citizens’ Insurance Co. e¢ als., 
Sun Mutual Insurance Co. ef als., appellants, vs. Kountz Line et als., 
appellees. Citation to appellees. 
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THE KOUNTZ LINE ET AL. 69 


Marshal’s Return. 


Received, Jul. 18, 1885, by the U. S. marshal, and on July 18th. 
1885, I served a true duplicate of this the original citation of of ap- 
peal on the appellees berein named, to wit, the Kountz Line, the [. 
C. Yeager Transportation Company, the C. V. Kountz Transporta- 
tion Company,the Kk. P. Ikountz Transportation Company, the M. 
Moore Transportation Company, William J. IQXountz. and John W. 
King, by handing the same to kK. H. Browne, Isq., of the law firm 
of Singleton, Brown & Choat, proctors for the aforesaid appellees, in 
person, In the city of New Orleans. a 

J. k. G. PITKIN., 
U.S. Marshal, Eastern Dist. of La.. 
By E. S. CURRY. 
Dy U.S. Marshal. 

Personally appeared before me I. S. ( ulry, a lawful deputy of J. 

R. G@. Pitkin, U.S. marshal IC] 


] , 7 } 
MAKES onth that he served y true dup 
{ 


tor the eastern listrl ‘t of UIslana, al 
i ( ( \ j CLiSOcd 14 Ui L4UULISiadllad, all} 
leate of this the original cita- 
‘47 ’ ,«) aw cy 4 } . : 

lth LAMea, aS Set forth nN 


} ee 
tion oO} appeal on the ap periees 


official return herein. 


Subseribed and sworn before me July ISth, 1SS53. 
I A. WOOLFLEY, 
( Onn iff ISSO ne I [ nN ite f Nlate Ss ( VeU rf f Ou rt. 


ape Poe ee ee ; * 28 
Kaste) ii District O} Louisiana. 


endorsed Oll COVEC?r: I. Louisiana C. C. ULS. No. 136. The Sun 
Mutual Insurance Company of New Orleans and the Hibernia In- 
surance Company of New Orleans, appellants, vs. The Kountz Line, 
the Hl. ©. Yeager Transportation Company, the C. V. Kountz Trans- 
portation Company, the Kk. i? Kountz Transportation Company, the 
M. Moore Transportation Company, William J. Kountz, and John 
W. WKking. Filed 11th October, 1885. 
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SUPREME GOURT OF THE UNITED STATES 


OCTOBER TERI, A. D. 1886. 


No. 136. 


THE SUN MUTUAL INSURANCE COMPANY 
ET At., APPELLANTS. 


THE KOUNTZ LINE Er Ax., RESPONDENTS. 
BRIEF AND ARGUMENT FOR APPELLANTS. 


©. B. SANSUM. 
kor Appellants. 


T. H. Thomason, Printer, No. 36 Natchez Street, N. O. 


SUPREME COURT OF THE UNITED STATES 


OCTOBER TERA, A. D. ISS6. 


No. 136. 


THE SUN MUTUAL INSURANCE COMPANY 
kr Au., APPELLANTS, 
REPSUS 


THE KOUNTZ LINE Er Au., Respoxpenrs. 


BRIEF AND ARGUMENT FOR APPELLANTS. 


— ee 


Appellants instituted this suit in the District Court 
of the United States, for the Eastern District of Louis- 
lana, In Admiralty, 7m personam, against five trans- 
portation companies, namely: the Kountz Line, the 
H. ©. Yeager Transportation Co., the Kk. P. Kountz 
Transportation Co., the C. V. Kountz Transportation 
Co., and the M. Moore Transportation Co.,—to recover 
$51,720.41, the value of certain goods lost May 22d, 
1880, by the sinking of the steamboat Henry C 
Yeager, at Big Eddy, eighty miles below St. Louis, in 
the Mississippi River. 

In the sixth article of the libel it is alleged that all 
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the same ofhee. declarine themselves another COTpora- 
n by the name, the K. P. Kountz Transportation 
Co., for the carrying of freight and passengers, as com- 
mon earriers, fixing their place of business at St. Louis 
and their capital stock at 300 shares of $50 each; and 
again, on the same day, the same persons, by the same 
mode and form, made another similar declaration in 
writing, recorded it in the same office, declaring them- 
selves another corporation, by the name, the M. Moore 
Transportation Co., for the carrying of freight and 
passengers, as common carriers, fixing their place of 
business at St. Louis and their capital stock at 400 
shares of SOU each. 

That King was elected treasurer of all the compa- 
nies mentioned, and that Kountz and Kine have ever 
since been the directors of said companies. 

These allegations are supported by the second and 
third findings. (Printed Transcript, pp. 59 and GO). 

That the substantial owners of all the steamboats 
named, executed certain bills of sale purporting to 
convey them in severalty to the said several transpor- 
tation companies, as follows: the Carrie V. Kountz to 
the ©. V. Kountz Transportation Co.; the Henry C 
Yeager to the H.C. Yeager Transportation Co.; the 
Katy P. Kountz to the Kk. P. Kountz Transportation 
Co.. and the Molle \ioore to the M. Moore Transpor- 
tation Co.. and afterwards, on September l4th, 187s, 
the steamboat J. B. M. Kehlor was conveyed to the M. 
\ 


loore Transportation Cy), 


ed 


These allegations are supported by the third finding 
of facts. (Printed Transeript, }). O()). 

In the sixth article of the libel it is alleged that the 
said lountz,. King ana Sheble, being the direetors 
of all the said transportation companies, united them 
all inthe joint enterprise of carrving freight and passen- 
gers, as Common carriers, on the Mississippi River and 
the waters tributary thereto, by the name, the Kountz 
Line, and by that name all the aforesaid transportation 
companies appointed one general agent, fo-w7t: John 
W. IkKing, and occupied one general place of business 
In said city, and by that name thev have always, ever 
since, carried on the said joint business of earrving 
freight and passengers, as common earriers; making 
all their contracts of affreightment with all persons 
shipping goods and merchandise by said Kountz Line; 
and by that name they have alwavs, ever since, adver- 
tised and held out to the world all the aforesaid steam- 
boats as the steamboats of said Kountz Line. 

The seventh article of the libel alleges, that all the 
said several steamboats, above named, were and always 
ever since have been emploved and navigated under 
the control and direction of said Itountz and King 
for and in behalf of the aforesaid transportation com- 


panies in the aforesaid common enterprise of carrying 
freight and passengers, upon the said Mississippi 
River and the waters tributary thereto, as common 
carriers, by the name, the Nountz Line, aforesaid, 


° > ia ] F > : : . ‘) .) 7 ‘ ra } " Hl 
and ever sinee all the aforesaid steamboats have been 


{) 


held out to the world as the steamboats of the Kountz 
Line aforesaid. 

The answers of W. J. Kountz, J. W. King and the 
Kountz Line (page 22 of the printed transcript), show 
who were the real owners of these several steamboats 
at the time they were “stocked” in these companies, as 
follows: 

The Henry C. Yeager.—W. J. ixountz, 19; Van Hook, 
>» and Hazlett, b=}3. 


The Katy. P. Kountz.—W. J. Kountz, 33: 


Braithwaite. 


; if 
” te | 

The Carrie V. At fy (alias E. O. Stannard).—W. J. 
Kountz, 3: Chas. H. Seaman, jj. 


The Mollie Moore. —W. J. WKountz, i: W. P. Ander- 


> Ba cain ] ae 
5 and Graham, j.~=\.¢. 


They aver that the respective owners of said stenam- 


SOT, 


boats sold them to the respective transportation com- 
panies,—the Katy P. Kkountz to the K. P. Kountz 
Transportation Company, the Carrie V. Jsountz to the 
ortation Co., the Henry C. Yeager 


C. VY. kountz Transp 
to the H. C. Yeager Transportation Co., and the Mollie 


Moore to the M. Moore ‘Transportation Co., excepting 


ily jy, of the Molhe Moore. The sales were made in 


— 4 1 - 11. eas : ad or. ° 1 
the manner stated in the answer sixth article. (Printed 
transcript, page 25.) 

Phese four transportation companies were stocked at 


~_ —_— oo 


$79,000, and the interest which W. J. Kountz had in 


f 


the several boats. AVDOVEe stated. amounted to the SUT} 


of $99,657.00 In a capital stoek of $90,000; but seven 


years thereafter, in December, 1879. Kountz had 


oe 


changed his interest to his daughter's name, so that 
she held SS1.680 of the capital stoels. 

The third finding of facts shows that the owners of 
the steamboats named reecetyed shares of stoek as the 
consider: tion for their CONVeEVAaAlces. “That W. as 
lLountz never owned more than two shares of stoek in 
the Kountz Line;” but an additional finding of facts, 
on page 66 of the printed transcript, shows how the 
capital shares of Kountz Line stock were placed, as fol- 
lows: “On July 6th, 1874, six shares of the capital 
stock of the Kountz Line were owned by five persons, 
namely: W. J. kountz, two shares, and said King, D. 
C. Brady, Van Hook and C. Hl. Seaman, one share 
each; and the residue of said stock, namely, 144 
shares, was owned by the following named steamboats, 
each holding thirty-six shares, namely: the John F. 
Tolle. the Llenry Ci. Yeager, the Mollie Moore and the 
Carrie V. fkountz: that the said shares so owned by 
said steamboats were held by them respectively at the 
commencement of this suit, except the thirty-six 
shares owned by the steamboat John F. Tolle, which 
were transferred to the steamboat J.B. M. KWehlor, when 
she was conveyed to the M. Moore Transportation 
Co., and they remained tn her name at the commence- 
ment of this suit.” (Privted Transcript, p. 66.) 

The third finding (Printed Transcript, p. GO) states 
how the shares ot the capital stoek of these several 
transportation companies were held, as follows: 

WM. Moore Transportation C'o.—400— Dee. 19th, 1879. 


Katv P. kKountz, the daughter of W. J. Kountz, 379 


shares: Rogers (nephew of Kountz) King and W. J. 


iJ 
‘4 ’ 2 | .) l,« af r he} hy 
lhoun three shares—one share to each. 
( y Kownt2 Transportation C'9.—p Ut panne OY. 4th, 


Katy P. Kountz, 241} shares; Braithwaite, 56; shares; 
King and W. J. Kountz, 2 shares—1 share to each. 

K. P. hountz Transportation Co—100—May ? 1st, 
1880. Katy P. Kountz, 323 shares: (‘lement Seaman, 
74 shares; King, Charles Seaman and W. J. Itountz,. 
3 shares—l share to each. 

1. °t. beage /" Transportation C'o.—400-—— Dec. 19th, 
IST9. Katy P. Kountz, 397 shares; King, Rogers and 
W. J. Kountz, 3 shares—1 share to each. 

The steamboats'J. B. ML. Iktehlor and Mollie Moore, 
C. V. IKkountz (alias E. O. Stannard) and Henry © 
Yeager, were stockholders under this singular arrange- 
ment in the Kountz Line Co., [44 shares of the capital 
stock of that company being in them. 

These several transportation companies, including 
the Kountz Line company, were, in stoek-jobbers’ 
phrase, stovked at ninety thousand dollars, and Katy 
P. Kountz, the daughter of W. J. Kountz, held eighty- 
one thousand six hundred and eighty dollars of the 
so-called stock-shares! 

The six finding (Printed Transcript, pp. 60 and 61) 
states: “ATL said companies, including the Kountz 
Line, had their business offices in the SaMEC POOTI 
on the wharfboat of the Kountz Line at the foot 
ot Myrtle street, St. Louis. The Kountz Line, 
by means of advertisements in newspapers, placards, 


handbills and eards, advertised the Kountz Line. set 


\ 


forth the advantages offered by the boats of that line, 
their low rates of freight, ete., and announeed tlhrat. it 
Was ready to eontraet for the Carrving of eoods and 
produce by hKountz Line boats. Usually ONE, SOMe- 
times two or more of the boats belonging to said trans- 
portation companies, were mentioned in said advertise- 
ments, placards and handbills, as belonging to said 
Kountz Line. It made out bills of freight upon blanks 
headed * Kountz Line St. Louis and New Orleans 
Packet. but the bills were in the amare of thie particular 
steamboat to which the fre hohe was due. Bills of lading 
for 2oods shipped on the steamboats belonging to said 
transportation companies were usually signed, * John 
I. Aung, agt. Kouwnte Line, St. Louis,” by a stamp, but 
they were sometimes signed by the clerk of the steam- 
boat on which the goods were shipped. 

The Kountz Line sometimes purchased produce and 
merchandise for the purpose of its being shipped upon 
the steamboats belonging to said transportation coni- 
panies to enable the boats to have freight: none of the 
steamboats were ever advertised by the name of any 
of the corporations that owned them, and the goods 
purchased by Kountz Line to make freight were usually 
bought and paid for by the Kountz Line, and drafts 
were drawn against said shipments on the consignees 
by the Kountz Line in the name *Aounts Line.” and 
all moneys, whether received for freight carried by 
said several steamboats. or for eoods shipped and sold 
for their account, were remitted to W. J. Kountz or to 


John W. Kine. as the agents of Kountz Line. and was 


a 
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t St. Louis to the ered it of Kountz 
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The seventh finding (Printed Transcript, }). 02) 
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tates: “From the date the H.C. Yeager Transpor- 
tation Co., the C. V. Keuntz Transportation (‘o. and 
the M. Moore Transportation Co., were Incorporated, 
to the date said shipments were made on the steam- 
boat Henry C. Yeager, none of said) transportation 


Ompanies ever transacted any commercial business 


% i | 
by their several and respective names, but the sane 


IS don by the Peel diet of thre Aounts Lane. 


; 
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These transportation companies, being corporations 


created by a eeneral statute of the State of Missour., 


the several citations aeninst them were returned “not 


ctl = * 


found,” and the steamboat J. B. M. Kehlor, registered 


in the name of the M. Moore Transportation Co.; and 
the steamboat Katie P. Kountz, registered in the name 
of the Kk. P. Kountz Transportation Co., were seized 
under the 2d Rule in Admiralty. 

\MIarch 22, ISS]. < || the 1" spondents appeared 2. tl 


erally in the cause by Messrs. Singleton & Browne: 


that appearance is in the words following: 


Citizens Insurance Co. et al. vs. Kountz Line et 
ful. (On motion of Sineleton & Browne, proctors for 
the various defendants herein, and upon suggesting 
that they have been unable to obtain the various docu- 
ments and titles necessary to file an answer, it is or- 
dered that ten davs further time be granted to file an 
answer. 


Mareh 22d. 1881. the M. Moore Transportation (*Om- 
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pany and the Kk. P. hountz Transportation Company, 
submitted their motion to set aside the attachments 
levied on the steamboats J. B. M. WKehlor and Katy P. 
Kountz: on the 2dsth of the same month the motion 
Was overruled. All the respondents, excepting only 
the Hl. C. Yeager Transportation Company, put in 
answers to the libel. 

The District Judge dismissed the libel on the ground 
that the several transportation, Companies were not 
liable jointly for the defaults of each other, and the 
(ireuit Court afirmed that deeree. The lbellants, 
those only whose demands were large enough to give 
this court jurisdiction, have appealed, to review the 
decree anil judgment of the Circuit Court. 

The findings of the Cireuit Court show, “that the 
steamboat Henry C. Yeager left the city of St. Louis, 
Mav 21st, 1880, at 4 o'clock in the morning, having 
suid goods and produce on board. The weather was 
clear and fine, and the water smooth, and so continued 
until after the disaster hereinafter mentioned. 

(On Mav 272d, about 2 o'clock p. M., a bolt in the 
stuffine-box of one of the piston rods of the engine of 
the Yeager broke, and for the purpose of repairing it, 
the Yeager was landed at a point called Big Eddy, on 
the Missouri bank of the river. She made an easy 
landing and was secured to the bank by a line from 
her bow with her stem up stream. She remained there 
from an hour to an hour and a half. until her machin- 
ery Was repaired. 


During this period she was leaking and making 


Al its expiration she had listed to her star- 


ard, and her starboard side was six to eighteen inches 


liewer than her larboard side. and there was from two 


7 


feet of water in her hold on the starboard 


When her officers and erew undertook to take her 


out and away from the bank, they were not able to do 
so. She was aground on her larboard side and could 
» moved only a few feet forward or backward. The 
Lioness, a steam tug, which about this time came in 
sight, at the request of the master of the Yeager, made 
fast to her and pulled her out directly from the shore 
Into the river. The Lioness then cut loose from the 
Yeager and proceeded down the river. [It was then 
liscovered that the Yeager was fillmmg rapidly with 
water. By the order of her master she was run upon 
a bar about 80 vards distant, when, within eight or ten 
minutes after the Lioness had Jeft her, she sank in 
apoul thirty feet of water and became cl total loss. A 
part of the CAPQO of the Yeager, of the value of 
420. tl, was lost by reasoli of the sinking ana loss 
of the said steamboat Yeager, being the same property 
mentioned in exhibit A to the libel. The libellants 
Were the insurers, respectively, ot the said CAPLO SO 
ost for the sums stated in exhibit B. attached to the 
libel, and have paid to the owners of said careo, 
respectively, said insurance money, as set out in said 
exhibit, and had been subrogated to the rights and 
‘Tams whieh the owners of said CAPOO had, respectively, 


against the respondents for said loss and damage. 


ae hereon eras Saag aaaets Samat oGieosateedetennangetcnaniahahael Me. LR. Day 


Said steamboat Henry U. Yeawer, When she com- 
menced her vovage on May 2Ist, 1880, was unsea- 
worthy and so continued until her sinking and loss as 
aforesaid, on May 22d, ISSO, and the said sinking and 
loss of the said steamboat Henry C. Yeager, and said 
loss and damage to her cargo, as aforesaid, were caused 
by, and was the direct COnsequence of, said unsea- 
worthiness. | ( Lvighth and Ninth Pindings. Transcript, 
pp. 136 and 1537. Printed Transeript, Dp. 6? and 63). 


That the insurers of the CAPQLO mentioned paid. 
851,720.41. In consequence of a wrong committed by 
somebody Is established by the findings above recited, 
and vet their libel has been dismissed, and they have 
been condemned in costs, even as against the H. C. 
Yeager Transportation Company, who, though appear- 
Ing in the cause, remains mum and dumb throuelh all 


the proceedings. 


It isaverred, that the goods mentioned were delivered 
to and were received by these transportation com- 
panies by the name, the Kountz Line, for them to 
take care of and safely carry the sahie to the consignees 
named, the dangers of the seas, rivers, fire and collision 
only excepted. and that the respondents, by the name 
Kountz Line, accepted the goods by that name for the 
purposes mentioned, and that the respondents caused 
the goods to be laden upon the steamboat Henry C. 
Yeager, Which was then in an unseaworthy condition, 


and that in cOnsequehee ot her unseaworthiness she 
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mnd they were wholly lost. wherefore libellants prayed 
dement against the respondents jointly. Upon the 
LS, aS found DV Mor. Justice Woods. he declared, 
matter of law, “ That there was no joint hability 
f the respondents, or any of them, for the said loss 
Sad CAPLO shipped, cls aforesaid, Upon the said 


steamboat Henry C. } Cater. 


Appellants qVesjion as error Upon this braneh 
of the ease the following, to-w/ft: “The said Cireuit 


Court erred in deelaringe. as matter of law, that 


' 
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there was no joint liability of the respondents, or anv 
of them, for the loss of the said cargo shipped upon the 
steamboat Henry C. Yeager, or anv part thereof,and that 
the said steamboat Henry C. Yeager and her owners, 
the Henry C. Yeager Transportation Company, were 
alone lable.” 


Whether the respondents ale jomntly liable for the 
sending of these goods upon an unseaworthy vessel, 
Which caused their loss. is the question. 

The sufficiency of the libel, that it shows, by the 
allegations set forth, the Joust liability of all the trans- 
portation companies, including the Kountz Line, there 
is no doubt. It was vehemently assailed in the Dis- 

Court by the respondents, on the ground ‘that no 
jomt acting of the respondents was averred. Upon 
he motion to release the steamboats Kehlor and Katy 


P. Kountz, the District Judge declared the libel cood in 
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against all the respondents jointly, and refused to 


ease the steamboats Both parties must therefore 


lo 


stand Upon the finding of taets as they appear in the 
Record. Let the appellants recite them in ancient 
style. 

June 24, 1872, William J. Kountz owned almost the 
whole of all the steamboats Mollie Moore, Henry C 
Yeager, Katy P. Kountz and Carrie V. Kountz. Bya 
species of legerdemain, Kountz created a corporation, 
and he said, Behold, there is no name better than 
mine, therefore, let it be ealled, thie hoount: Line. and 
it Was so; and Iwountz said, Let the Kountz Line have 
a capital stock of S15.000, and let it be divided into 150 
shares of S1OO each, and it was so: and Kountz said, 
Behold, to may servants, John W. Kaine and kK. <A. 
Sheble and other friends, | give four shares of that 
capital stock, and Vel there are 146 shares tO be dis- 
posed of, upon whom shall I bestow these? Now, see, 
to mvself I have taken two shares and the remainder 
thereof, 144 shares, let them be given to the good 
steamboats, Mollie Moore, Henry C. Yeager, Katy P. 
Kountz and Carrie V. Kountz, 36 shares to each, and 
it was so; and NKountz said, Aha, behold, steamboats 
are shareholders of the capital stock of the Kountz 
Line, and Kountz laughed loudly. To the IKountz 
Line Kountz gave a little wharfboat which he tied to 
the bank of the Mississippi River, at the foot of Myrtle 
street, in the City of St. Louis: and the Kountz Line 
waxed very great in the sight of all the great mer- 
chants in that city. and the Kountz Line carried many 
passengers and much goods and merchandises upon 


the Mississippi River. 
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But Kountz being a creative genius, rested not satis- 


ition, so, again, November 15th, 


ed with a sinele creat 
1h) SPYPTYVANTS., Kine and Sheble. LO 


[IS7?. he commanded his ) 


rae . with him before the Reeorder of | deeds of the 
of St. Louis, and there he said to the Recorder 
of Deeds. Let there be four other corporations created 
title to the steamboats, Mollie Moore, I lenry 


fy \ enver. C9] rie .. Ix unty and atv . Kountz. and 


li e be ealled the M. Moore ‘Transportation Com- 
pal iv. and let another be ealled the al 7, Yeager 


‘Lransportation ( OMpany, and let another be called 
V. kountz Transportation Company, and let 
nother be called the Kk. P. Kountz Transportation 
Company, and Jet the last have a capital stock of 500 
shares. and let each of the others have a separate Cap- 
ital stock of 400 shares, and let all the shares be valued 
at So0 each share, and it was so. And Kountz said, 
‘hold, J Possess » Of the steamboat Molhe \Ioore. and 
i; Of the steamboat Henry C. Yeager, and # of the 


4 ‘ >aens 4 eg 3 ’ 
steamboat Carrie V. Kountz. and 2? of the steambont 


Katv P. kountz, and see, lam Hable for the defaults 
of my servants and agents who control and manage 
these stenmboats. now LO to~——4 4 these steamboats he 
transferred to the several and respective corporations 
for whom they are severally and respectively named, 

And Iountz said, Let inv servant. John W. King. 
be General Agent and Treasurer of the corporations ] 


have created, and let me be the President of them all. 


ae ae eer me 


ono 
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And, at the foot of Myrtle street. in the City of St. 
Louis, in a small room, on the little wharfboat called 
hKountz Line, Kountz and Kine assembled themselves 
together, and Itountz said, Let the M. Moore Trans- 
portation Company, the H. C. Yeager Transportation 
Company, the C. V. Ikountz Transportation Company 
andthe K.P. Kountz Transportation Company be re- 
membered no more, and let their names be forgotten 
among men, for have I not created them only to take 
title to the steamboats Mollie Moore, Henry C. Yeager, 
Carrie V. kountz and Natv P. kountz? and let the 
Kountz Line only be mentioned and known among 
men, and let all the business of all these corporations 
be carried on by the name, the lLountz Line, and let 


all these stenmiboats lye advertised cls the steamboats 


of and belonging to the Nountz Line: and let 2oods, 
wares and merchandises be boueht, by the name, the 


Kountz ine, to make freight for all these steamboats, 
and let them be shipped, by the name, the Kountz 
Line, to distant places, and let drafts and bills of ex- 
change be drawn against all shipments by the name 
the Kountz Line, and let all the freights to be earned 
by these steamboats be received by the name the 
Kountz Laine, uid let all Money reeeived he deposited 
1d bank in the name, the Kountz Line. and let all 
eontracts of ulfreightment and all business, of Cveryv 
kind, name and nature, concerning these steamboats 
and the several corporations to whom the titles of the 
steamboats have been given, be carried on and be done 


in the name, the Kountz Line. in this little room on 
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swered, What have I to do with thee? See, I have 
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now only a single share of stock mM these transporta- 
MODAN Tes. for. have | eiyver to mv Iittle 

TION COMMPANTeS, TOP, Thave hot 21ven to my itth 
: daughter Katy, 597 shares of the capital stock of the 


M. Moore Transportation Co., and 597 shares of the 
capital stock of the H.C. Yeager Transportation Co., 
and 24 ly shares of the capital stoek of the K. P. 


Kountz Transportation Co., and 525 shares of the 
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ninetieths of all the capital shares of these cOMpanies. 
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[ have nothing to sav to thee, go ask the H. C. Yeage 
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Pransportation ( Ol pahnv to respond LO ThV Losses, and 
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” thou to me? Demanad thy losses of the Father of 
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Cvs 4 —_~ : LS ctux coorct’o1 — 
consolately, from Kountz. Is ne, NatV ana these trans- 
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If A & Z own two ships, may they not consent 


() 


to employ both in the business of common carriers, 
by a common business name. at a common bnsiness 
lace? Certainly they may; and, if they do it, are they 
not earrvine on ft Fel her the business of Common car- 
riers? Certainly they are. If A owns the ship Nubia, 
and Z owns the ship Nude, may they not consent to 
CaALPTYV On t | 1e bu S] ness of common Carriers by [ he hadhe, 
The Kountz Line, at Room 10, Trinity Building, 111 
roadway, New York City? Certainly they may; and 
if A & Z estabhi s| me lelr place of business at | wom 10, 
Trinity Building, 111 Broadway, New York City, and 
for all business transacted for account of the ship 
Nubia, A transacts it by the name, The kKountz Line, 
and for all business transacted for account of the ship 
Nude, Z transacts 11 by the name, The Kountz Line, 
do not these facts show that A & Z do CaALPPYV On iT 11) tly 
the business of common carriers by the name, The 
Kountz Line, at Room 10, Trinity Building, 111 Broad- 
way, New York City? It seems to me thev do. It 
sccms to me, the imstruments emploved by A & Z, 


whether thev be ships or horses and wagons, or rail- 


wavs: whether they be owned wholly or in part bv A 
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{ OF DOV Fils Consents aha the same ihe puiry re- 
specting “Z must be Propou nded in the same words. 
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if both questions be answered veda, then all further in- 


Guiry seems unprofitable, beeause, as to persons degl- 


a1 


Ing with A & Z,a conclusive presumption of law arises 
upon the facts proved, namely: A & Z do carry on 
their business jointly by the name, The Kouniz Line. 

By what name did the M. Moore Transportation Co., 
the Kk. P. Kountz Transportation Co., the H. C. Yeager 
Transportation Co., and the C. V. Kountz Transporta- 
tion Co., carry on them business? The seventh find- 
ing of facts answers the question as follows, From the 
date they were incorporated to the date said shipments 
were made on the steamboat Henry C. Yeager, none 
of said transportation companies ever transacted any 
commercial business by their several and respective 
names, but the same was done by the name, the 
Kountz Line. 

At what place did all the transportation companies 
carry on their business? The sixth finding of faets an- 
swers the question as follows, All said companies, includ- 
ing the Kountz Line, had their business offices in the 
same room on the wharf boat of the Kountz Line at the 
foot of Myrtle street.in the city of St. Louis. The Kountz 
Line, by means of advertisements In newspapers, 
placards, handbills and cards, advertised the Kountz 
Laine. sel forth the advantages offered by the boats ot 
that line, their low rates of freight, ete., and announced 
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that if Mas veaduy to eontraet ror the Carry Ine oft (OOUS 
and proauce Ole Uste Nounts: Lode boats. { Sually, only 
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one, but sometimes two or more ot the boats, belone- 
mig tO s2id Lransportation COMpahies, Were mentioned 
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in said advertisements, placards and handbills, as be- 


longing lo said Kountz Line. It made out bills of 


[ores 
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upon blanks headed. “ Kountz Line, St. Louis 


| New Orleans Packet,” but the bills were in the 
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kANnaISse SO purchased was alWwavs Charged by the 


Kountz Line to the transportation company 1) whose 
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Interest if WielS Purchased, None Ot sald steamboats 


dyertised by the name of anv corporation 
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it Kountz Line-In the name of the Kountz Line. and 
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moneys, whethel received [()] frereht carried hy 
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several steamboats, or for eoods shipped and sold 
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for their aecount. were remitted to said W. J. Kountz 


or to John W. King, as the agent of said Kountz Line, 
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and were deposited In bank to the eredit of the Kountz 


Suppose this suit had been prosecuted in a court of 
common law before a jury? Is there a judge in the 
world who would have taken the case from the jury on 
the ground that there is no evidence tending to show 
that all these transportation companies carried on 
jointly the business of common carriers? 

The learned judge finds these trals pr tation col hipa- 
hies owned no property in common. But he also finds 
that all moneys, whether received for freights earned 
or goods carried by these steamboats, or for eoods 


lit, shipped anal sold LO inate freight for them. 
Were deposited mn bank to the eredit of the IKountz 


Line—the bbathive hy whie l) they C% rrie (| Ol) their busi- 


ar 
—s 
* 
— 


ness. Was that not property In common? Bi 


they had no property in common, what of that? It is 
prec nane clearly that A and Z, being oe own- 
ly { » bu sip ye 
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ers of several ships, may carry on joint 


of common carriers with those ships. - A ae 7, 
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debit cach ship separately with the moneys expende 


for it, and credit each with the moneys accruing for it 
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1 their business, how ean these faets concern persons 
who deal with A and Z by their eommon business 
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name? low can the mode and form of stating then 
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Suppose Iountz had bought in the name of the 
Kountz Line a quantity of produce and shipping it on 
the steamboat Henry C. Yeager to New Orleans, it had 


been among the lost cargo? When the seller brought 
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ill to the Kountz Line for payment, would he be 
ound to look to the H. C. Yeager Transportation 
Company, who had nothing, for his debt, or to the per- 
sons, natural or artificial, who had been buying and 
hipping such PO0US tO make freights for all these 
teamboats for seven Veadrs, by the Peddie Nowrtz Livinve ? 
The ease of Swan ws. Steele, 7 Hast, 210, comes 
‘er to the case at bar than any other [ have read. 
Wood & Payne were partners by that name as grocers: 
Wood & Payne and Steele were also partners in the 
cotton trade by the name, Wood & Pavne. They car- 
ried on both businesses at the same place. Wood & Payne, 
as grocers, endorsed a bill and failed; and the question 
was, whether Steele eould be held as an endorser. 
Lord ENenborough said, The question is too plain for 
argument. See also, Al/an vs. Coit. 6 Hill, 318: Bank 
of Rocheste rs. Monteath. | Deno, Hj: Bank Of Nouth 
Carolina vs. Case. 8S B. & C.. 256: Drake vs. livin. | 
(‘aines, 184; The Barnett Line of Steamers vs. Blackivar. 
33 Ga., 108; Stevens vs. Haven, 14 NVt., 544: Grief vs. 
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Necond. The Court erred in declaring as matter of 
law that the claims of the intervening libellants Jacob 
Walter, GQ. D. Williamson. W. G. Wilmot & Co.. and 
the Bernard Coal and Transportation Co., amountine 
to the sum of $1,586.80, were valid liens upon the 


t 


steamboat J. B. M. Kehlor. 


Third. The Court erred in declaring as matter of 
law that the claim of the said W.G. Wilmot & Co.., 
amounting to the sum of 3475, a vahd lien upon the 


steamboat Katy P. Kountz. 


The decree of the Cireuit Court allowing the claims 
of W. GG. Wilmot & Co., the Bernard Coal and Trans- 
portation Co., G. D. Williamson «& Co., and Jaeob 
Walker. Is COrPUNL WOR pucdice nd vold. 

Appellants’ suit is ¢n personaum against the respond- 
ents jr rsonally, 

The District Court could not take jurisdiction of the 
suit of Wilmot & Co., and others who style them- 
selves zntervenors, because there was no citation issued 
against either the steamboats J. B. M. Kehlor or the 
Katy P. Kountz. 

No admiralty court can take jurisdiction tn rem 


i 


until citation has been issued and served, and no 
person Is bound LO take notice of il proceeding in PE Tb 
until all the world has been cited by publication. 

The District Court dismissed all the so-called libels 
of intervention, because that Court had no power in 
the premises to do anything but to dismiss. If the 
District Court had no jurisdiction tm rem, How can 
the Cireuit Court have any? 

After the steamboats were sold, and the proceeds 
were brought into Court. Wilmot and others libelled 
the steamboats ae rem for coal supplied years ALO. 
The Marshal had previously sold’ only the interest 
the M. Moore Transportation Co. and the K.P. 
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Octcber Term, ISSO. 


No. 136. 


SUN MUTUAL INSURANCE COMPANY ET AL. 
vs, 
THE KOUNTZ LINE: H. C. YEAGER TRANSPORTA— 
TION COMPANY ET AL. 


A STATEMENT OF THE CASE AS SHOWN IN THE RECORD. 


The appellants are eight Insurance Companies which filed a 
joint libel in the District Court of the United States at New 
Orleans, in admiralty and in’ personam, against the appellees. 
That Court dismissed the libel at the hearing. On appeal to the 
Circuit Court the decree of the District Court was affirmed in 
favor of all the appellees in this Court ; and comes to this Court 
by appeal of the libellants. 

The steamboat Henry C. Yeager commenced a voyage from St. 
Louis to New Orleans the 21st of May, 1880, and proceeded about 
eighty miles when she became a wreck, and the boat and her cargo 
of merchandise and products were submerged and lost. The 
Circuit Court decreed that the Henry C. Yeager at the commence- 
ment of the vovage, and during the voyage, and at the time of the 


Oss Was unseaworthy, and that the wreek was the direet result of 
such wnseaworthiness. The decree condemned the vessel and her 
owner, the Henry C. Yeager Transportation Company to damages 
and costs. The Insuranee Companies had paid $31,720.14 and 
had heen subrogated tO the claims of thi shippers. NO appeal Was 
taken from this part of the decree. The exhibits to the libel show 
the shipments, Reeord, Pp. S—1lY. ‘| he deeree, Reeord, p- 62, fo. 
156. The deeree of the Cireuit Court, however, denied the com- 
plaint made against the other parties and dismissed the libel against 


those parties, 
I]. 
MIATTER OF CONTROVERSY IN THIS CouRT. 


The steamboat Henry Dx Yeager Was conveyed in the vear 1873, 
to the Henry C. Yeager ‘Transportation Company, a corporation 
composed of three persons who procured a charter under statutes of 
Missourt for the purpose of conducting the business of common 
earriers on the Mississippi river and its tributaries. The steam- 
boat Henry C. Yeager and this company were the subjects of 
condemnation for’ damages and costs as we have stated. This 
boat is charged CO have been employed In connection with thee 
Kount: Line, and that this hount: Line Was responsible because ot 


the unseaworthy condition of the Henry C. Yeager, one of the 


os 


line. This makes it proper t 


Kountz Line and the relations existing among the constituent parts 


y examine the composition of the 


of that line. 
LI1. 


In June, 1872, five persons, Wm. J Kountz, John W. Kine, 
W. W. Otis, C. H. Seamon and. Charles 


i 


Seudder obtained a 
charter for the IX<ountz Line under the Missouri statutes. The 
+ 


capital was $15,000, divided into 150 shares of $50. This charter 
provided for the ownership of the corporation of every form of 


steamboats, tugboats, wharfboats, and any other watereraft for 
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conducting business of carriers on the Mississippi river and_ its 

tributaries, and the transfer of boats, freights, passengers, goods 

and merchandise, the use of whartboats and others, and to do a 

general river business. The capital of this IXkountz Line was 

invested in one whart boat which was stationary at the bank of the 

river in St. Louis. This corporation does not acknowledge an 

ownership of any other watercraft. | 
Three persons who were the corporators of the Henry €, 

Yeager Transportation Company simultaneously oreanized the 
~Mothe Moore Transportation Company, the Carrie V. Kountz 

Transportation Company and Ixatie P. Kountz Transportation 

Company in February, 1875. Ikach of these companies acquired 
One steamboat. The hountz Line then Walls composed ot the five 
corporations and five boats, including the wharf boat. 

The Circuit Court in the findings of the facts states, that on the 
6th of July, 1874, six shares of the capital stock of the Kountz 
Line (Corporation) was held as follows: Wm. J. Kountz, tio 
shares, and one share each to John W. King, D. C. Brady, Van 
Hook, C. H. Seamon. The remainder of 144 shares was owned, 
it is stated ¢by the Court), by the following named steamboats, 
each thirty-six shares, viz.: the John I’. Tolle, the Henry C., 
Yeager, the Mollie Moore, and the Carrie V. Kountz, that these 
shares were so held at the commencement of this suit, except the 
thirty-six shares owned by the John I, Tolle, were transferred CO 
the steamboat, Wm. B. M. Kehlor, when she was conveyed to the 
Molhe Moore Transportation Co., and this continued till the com- 
mencement of this suit.. Record, p. 66, fol. 145. 

‘The record enables us to ascertain the conditions of ownership 
of the shares in these steamboats, so as to determine the personality 
that is to be found in this curious contrivance. 

The shares of the Mollie Moore Transportation Co. were in the 
name of Katie P. Kountz, 3597 shares. One share each was held 
by Wm. J. Kkountz, John W. King and Thomas Rogers. The 


whole capital is 400 shares, $50 each. The Henry C, Yeager 
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Cransportation Co. was shared among [xatie P. IKountz, 379 
shares; Wm. J. Kountz, John W. Kine and Thomas Rogers, 
One share each, SOL shares. 

The Carrie V. Kountz Transportation Co. was shared: Iatie 
P. Kountz. 322 shares: Clement Seamon, 74 shares: Wm. J. 
IKountz, J. W. King and C. H. Seamon, one share each. 

The Katie P. Kountz Transportation Co. was shared: Katie 
P. Kountz, 2413 shares; Wm. Brathwaite, 56! shares; Wim. J. 


t 


kKountz and John W. IXine. one share each, 300 shares in all of 


S50 each. We find that in the four boats holding the 144 shares 
in the Kountz line, that Katie P. Iwountz held 1,340? shares in 
the aggregate; Clement Seamon, in one of the companies, 74 shares ; 
Wm. Brathwaite, in one boat, 56} shares. Wm. J. Kountz holds 
four shares in the transportation companies, and John W. IKing, 
four shares: Rovers. two shares, and Seamon, one share. One of 
the statements of an answer signed by King, alleges that he had 
no real or substantial interest in the companies or the boats. 
Record, fol. 50. Neither had Sheble who aided in the fabrieation 
of the charters. It appears in the record that the daughter of 
Wm. J. Kountz was not an original holder of any of the shares of 
stock which appears now to be held in her name. Wm. J. Kountz 
has been uniformly the President of all of these companies for some 
vears before May, 1880. John W. King has been Secretary and 
General Agent of the Kountz line and the other companies, 


Thomas Rogers appears upon the record as a director. 


IV. 
THE KountTZ LINE AND ITS CONNECTIONS. 


The JXountz Line is a corporation with all of the powers 
necessary to carry on whatever transportation business which the 
Mississipp1 River, or its tributaries Or banks fairly requires, lf 
professes not to have obtained any property in vessels and to have 


had no participation in-the earnings of these transportation com- 


panies. The Cireuit Court finds it was the general agent of all of 
the companies, but the definition of the agency is not stated with 
precision. It is stated that the companies have no property in 
common, The wharfboat charges for services, and fees are paid 
for the use of that boat by the other companies, amounting to $100 
to $150 for each trip. Wm. J. teountz, John W. King and Thomas 
Rogers officiate with the same title for all of these corporations, and 
each of the corporations has its office in the same room of the whart- 
boat. 

We are hot informed of the mahnner ot holding the corporate 
meetings. The daughter of Wm. J. Icountz would seem to have 
a good working majority among all of the corporations. How the 
four steamboats manifest their preferences and policy has not been 
shown in. the report made by the Cireuit Court. The Cireuit 
judges in the finding of faets startle us with this statement. 
a Phat from thr date said Llenry e. Y¥ eager Transportation Com- 
pany; said C. V. Kkountz Transportation Company; said Kk. P. 
lLountz Transportation Company ; said Mollie Moore ‘Transporta- 
thon Company were INCORPORATED (I*ebruary, 1873), NONE of 
said transportation COMPA s ever transacted cunhy eommereial husi- 
LENS Ly therm Ne reral and respective Hcihes, hist the SMINe WAS done mn 
the name OF THE KOUNTZ LINE, or in the name of the individual 
hoats belonging to said transportation companies,” Reeord, )). 62, 
tol. Bi These companies Were chartered CO conduet al eommereial 
business. They described their business and assumed the name in 
Which the business should be done. Sueh an interdiction of the 
use of that name in any department of the business is a fact of 
slenificance, In the seven \ Cars ot cl widespread and active busi- 
ness no one has ever made a contract with the corporation in its 
corporate name. Corporations must be authorized by the Legisla- 
ture or according to law, and a name must be given to them which 
cannot be changed except by the same authority. The judges of 
the Cireuit Court have designated names in which some business 


has been transacted, The here IKOUNTZ LINE leas been SOMe- 


6 
times emploved by these companies in the transaction of commer- 
cial business. ‘The proper name of the conipany has never been 
emploved in any one transaction. 

We quote again from the report of the judges of the Cireuit 
Court. “The Kountz Line by means of advertisements in news- 
papers, placards, handbills and eards advertised the Nountz Line, 
sét forth the advantages offered by the boats of threat line, therm low 
rates of freight, &e., and announeed that it was ready to contract for 
thre carrying of eoods and produce Dy the hount: Line of boats. 


Usunlly only one. but sometimes two or more of the boats belone- 


in tO the transportation companies were mentioned 12) ~aid adver- 


tisements, placards, handbills, as belonging to the Nountz Line.” 
There is not an adminicle of evidence that these boats were adver- 
tised in the name of the transportation companies. “The contrary 
of this is distinctly found to be the fact by the judges. Reeord, p. 
61, fol. 151. 

We assume that these advertisements were habitual. That they 
were widespread, That they made the HN pression intended to be 
made by the authors. They were used in cities, towns, landings 
and among the community haying freights to be transferred 
through the Mississippi river. 

Lhe sxountz Line advertised the superlative merits of the 
Kountz Line, sometimes in prose, at other times in poetry, at all 
times in the fulness and force of the occidental oratory of the 
inhabitants of the mighty Mississippi Valley. 

The bills of lading were generally signed by “ John W. Kine, 
agent of the Itountz Line, St. Louis;” such signature being made 
by a stamp, but they were sometimes signed by the clerk of the 
boat on which the goods were shipped. | 

The Kountz Line usually made out bills of freights upon blanks 
headed “ Ikountz Line, St. Louis & New Orleans Packet,” but the 
bill was in the name of the boat to which the freight was due. 
The usual bills of lading were issued for the shipments made on 


the H. C. Yeager, the 21st of May, 1880. They contained a 


Contract to deliver the consignment ot treioht to the consignee ‘ut 
New Orleans. The nature of the freight and its value is shown by 
the papers of the insurance companies. The value is 831,720.14. 
The sroenature Was made by Kine as the acvent of the Kountz 
fuine. The Kkountz Line, J. W. Kine and Wm. J. Kountz filed 
a joint answer, sworn to by Iking; they say: ‘Wim. J. Kountz, 
John W. King and Thomas J. Rogers as officers and directors of 
the Henry C. Yeager ‘Pransportation Company placed the steam- 
boat Henry ©. Yeager on berth at the port of St. Louis, on or 
before May 21st, 1880, for a voyage to New Orleans and inter- 
mediate ports and places, and for a consideration arranged with the 
ILKountz Line for the use of its wharfboat for loading purposes, but 
threat the sud boat did hot belong to the ICountz [uine, nor Was she 
designated as a boat belonging to the Kountz Line to make any 
vovage or carry any freight. These three persons were president, 
secretary and officers of the Kountz Line as well as of the Henry 
(. Yeager ‘Transportation Company. The Cireuit Court has 
reported that this boat was never adrertised in the name of the 
Transport Company; that the Transport Company never made a 
contract in any commercial transaction. The bills of lading are 
issued by the agent of the Kountz Line, and in that name these 
persons have answered that they put on berth a steamboat proved 
to be entirely unseaworthy and unfit to make a voyage even In clear 
weather, in an ordinary stage of the river. 

The facility with which the Kountz Line displays its fraud and 
eraft has been exhibited in the answers. ‘The transport companies 
have been assisted by the employment of the same persons in the 
same officers. Kountz is the president of each of the five corpora- 
tions and Kine is the secretary. Whenever it Is convenient to 
assion some act to a transport company, the act is aseribed to it and 
the ct Is done as offic TS of that COMPANY. The ( ‘ireuit Court found 
that there was no appearance of any one of these companies before 
the public, but that they used the name of the IXountz Line or the 


name ot the boat. There was a sufficient reason for the unbroken 
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silence in regard to them. An enquiry into the ownership of the 
boats would have shown the sandy foundation of the claims of the 
line for solidity and responsibility. IXountz had so arranged that 
no right which could be attached or seized could be found in his 
name. His unmarried daughter appears as the owner of every 
right of pecuniary value that could have existed. 

No prudent skipper would have entrusted property upon a line 
where the dp peaPranees Were SO suggestive ot dishonesty and fraud 
in Case of any disaste Le NO approaches to the Cransport corporation 
were left open or unguarded. The names of the transport com- 
panies are not found among the shareholders of the Jkountz Line. 
( nly the names of four steamboats. 

The shareholders in the steamboats, with two exceptions, are 
dependants upon Iwountz. Ising disclaims having any interest in 
the boats or the companics in this answer filed in his name, and in 
which the Kountz Line and Kountz are respondents. 

The Kountz Line during a period of prosperity, perhaps, was 
overbearing and vainglorious, and employed all of the arts which a 
free use of the press to acquire notoriety and concentrate attention 
and interest to itself. It is confronted by the testimony it afforded. 
An important enquiry arises as to the disposition of the earnings of 
these boats. 

The report of the Cireuit Court inform us: 1. “The Mountz 
Line sometimes purchased produce and merchandise for the purpose 
of its being shipped upon the steamboats belonging to said trans- 
portation companies, in order to enable said boats to have a freight, 
but the sum paid for such produce and merchandise was always 
charged by the Aountz Line to the transport company in whose 
5) 


interest it was so purchased. The goods purchased by the 


Kountz Line to make freioht for Ly Mats WHs usually bought and paid 
for by the Kountz Line, and that drafts were drawn against the 
shipment on the consignees by the Nountz Line in the name of the 
Kountz Tine. 3. The Jxountz Line COLLECTED THE DUES of' all 


. 


other of the companies before mentioned. 4. ALL MONEYS. whether 


7 


received for FREIGHT carried by the several steamboats, or, tor 
goods shipped and sold for their account was remitted to said Win. 
J. Nountz or John W. King as the agents of the Kountz Line, aid 
MIS deposited aD hank at Ne, Louis to the eredift of said hKount: Line. 
» The Kountz Line kept a separate account with each one of said 
companies and paid to each one its separate earnings. The same 
course was taken when the goods were bought to make a freight. 
The profits of the adventure were put to the eredit of the company 
and paid as separate profits. “The companies had no community of 


property or of profits. Nor was there any between any of them.” 


Vi. 

This statement of the organization arrangements for the conduct 
of business among these five corporations, and their correspondence 
to the customs and usages of this department of commercial busi- 
ness will enable us to determine their value and their import upon 
the cases submitted to the Court. 


|. We have aseertained that the Aountz Line collected the DUES 


arising from the business of this association of steamboats and all 
moneys derived from any abnormal transactions, such ds the pur- 
chase of goods and products were managed altogether by the Kountz 
Line. The ountz Line was the repository of all of the money of 
every one of these associates and kept in that name. 

This implies that the Kountz Line must apply all of the moneys 
for the defrayment of every expenditure for wages, supplies, repairs, 
maintenance and eharges. “ The revenue is the State.’ The man- 
agement and safe-keeping, and control of the revenues must in 
every commercial enterprise be the ehief and to determine its 
operations, 

2. The suppression of the transportation companies in every one 
of the commercial transactions of the association ; the suppression 
of all of them in all communieations with the publie generally 


throueh the advertisements, handbills, notices of all sorts, and the 


-) 
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hPreTOssMent ot “al oft thy notoriety, publicity, praise, eloriHfications 
for the Kountz Line must have impressed all with the connection 
that the Kountz lane was one si nole \‘ hole and cthi> werable for 
whatever was done in that name before the public, and in the bust- 


: ' . 
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2. The manner of the advertis 


nichts 3; the ¢*\ iWdenee afforded 7) 


the contracts ALISO in the business * the SUpePrscriptrons Ol} the 


bills of lading, freieht bills and other publications 3 the collection 
and retention of the money by the Kountz Line. 
The commercial enterprise in purchasing goods and products to 


. > . } : ? 
make a freieht —the sale of such property nid the 


Appropriation of 
Ti 


the proceeds—is cli l transacted Ly the lhountz Line. 


{ There is no instanee of a suit commenced bv one of the ecom- 


panies in its name, nor the payment of taxes in their name, nor the 


performance of anv eivil act in the name of the companies, no meet- 


ines of stockholde LS. election ot otheers. ate observanees of days ot 


accountability. That the aeeounts with the steamboats should be 


kept separately proves nothing, because that is done when the 


: . 4s : . 
agencies are distinet, and the accounts made by a separate entity, 


5. The division of the earnings.in the conditions of this owner- 
ship shows that there eould have Ly Cli ho better rule. The part- 
nership is deonine. ‘The Mollie Moore Transportation Company 
stands in the name of Miss J<ountz, daughter of the President, 


she holds of that company, and the H. C. Yeager, all that was 
actually owned. Seamon owns shares in one company, and Brath- 
waite some in another company, but the dominant power 1s with 
the daughter of Wm. J. Kountz, and this power dominates the 


wharf boat and Itountz Line. This mode of division. if one were 


ever made on this basis, or one agreed to, would not affect ques- 


tions which arise upon this record as to A JOINT LIABILITY. 
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The DECREE OF THE Cirevrr Courr. 


The decree condemns the Henry C. Yeager Transportation 
Company as owner, and the steamboat Henry C. Yeager to the 


payment of damavces and costs of the cause. 


oF 
The Crreuit Court demed the demand of the libellants acvainst 
the Kountz Line and the other companies after reporting the facts 
ascertained from the testimony. pp. 09-66 ; and the questions of 


law decided by the (‘ourt. 
Vitti. 


(JUESTIONS OF LAW. 


There was no joint lability among the respondents, or any of 
them for the loss ot the CATLO shipped Upon the H. . Y eager in 
May, ISSQ, lut the owner of this boat and the bout itself are alone 


liable to the shippers ot the CAPL’O thereon. 


Il. 


The libel of the appellants and the attachments served upon the 
steamboats J. B. M. Kehlor and Katie P. Kountz. are set aside 
and discharged with costs. 


Tit. 


The intervening libellants may be paid out of the money arising 


Olt of the snle ot the boats attached and in (‘ourt after the COSTS 


and expenses for selzure, cletention, ana the sale of the boats shall 


be paid upon al rule declared in the deeree. Record, Ppp. . 166. 


LZ 
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. . 
ASSIGNMENTS OF ERROR. 


Che appellants assign for error the direction that the libel and 
attachments be dismissed with eosts to be paid by them. They 
aver that the appellees are jointly and severally lable in’ the 


manner and form as the Cireuit Court have deereed in- respect 


—_e 


to the Henry (‘., Yeaoer Lransportation Company and the stéam- 
boat Henry a i Y eager, with the COSTS ot the sult and all CXpelises, 
They pray the annulment of that deeree and the condemnation of 


the appellees to the judgment against the other parties. 


. 


Ponts, ARGUMENT, AUTHORITIES. 


f? 


Prior to the conclusion of the contracts of afireightment deseribed 
in the libel and the shipments on the steamboat Henry C. Yeager, 
the INountz Line of steamboats consisted of the Henry C. Yeager, 
J.B. M. Isehlor, Katie P. Kountz and Carrie V. Kountz. These 
were employed, directed, controlled by the Kountz Line Corpora- 
tion, and in the name of the corporation. The corporation adver- 
tised the boats as the Kountz Line; gave bills of lading in that 
name 3 collected the freights and dues ot the boats as belonging to 
the line and held them in the name of the line. The advertise- 
ments, contracts, financial dispositions, assertions of identity and 
unity, and suppression of all names but that of the Kountz> Line 
established the belef of the social character of the line and their 
mutual responsibility for the sufficieney of the line and for all con- 


traets with the line. 
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The Henry a. Yeager Transportation Company Was organized 
in 1873 by the acquisition of the boat of that name. In December, 
1879, the shares were distributed amone Katie P. Kountz, 379, and 
one share each to Win. J. Kountz, J. W. Kine, and Thos. Rowers. 
‘These three meh were the president, directors and otheers ot this 
corporation on the 2Ist of May, ISSO. 

The result of the testimony in this cause is, that from 1873. till 
the termination of her career, the 22d of May, 1880, the name of 
her owner, the Transport Company, had never appeared in a 
single transaction of a commercial character: neither had the name 
of her owner appeared in any of the advertisements relative to the 
movements of the boat. 

The oOwher ot this bout (Transport Company ) had hot eolleeted 
the freight and passage Money, nor been il depositor ot any of the 
earnings in the bank. It does appear that this boat, with others of 
the Kountz Line, were the subject of advertisements, cards, placards 
and handbills, as components of a steamboat line of much preten- 
sion. We may assume that there was enquiry in respect of the 
erecdit. stability, prosperity, and busiess ot the line, but None ot 
these enquiries have brought any one of the shippers of these un- 
known faectors—the ‘Lransport Companies—to publie observation. 
We are informed that the Kountz Line kept accounts with these 
boats, and whenever it appeared to be proper the Kountz Line pur- 

chased goods and products in order that the boat should make a 
freight and other profits. But the connection of the Transport 
Company was not made known to the public, 

The joint answer of the Kountz Line, and of Wim. J. Kountz 
and Wim. J. King, contains this sentence: ‘ And answering further, 
respondent say, that the IXountz Line has not employed, owned, 
hired or navigated, or directed the PUnNING, employment, hiring, or 
owning any steamboat or steamboats, either by its officers, directors, 


agents, or ip any other manner, since its existence; all, the said 
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Kountz Lane, under the terms of its charter, might have so done.” 
lteeord, p. 21, fol. 46. Similar sweeping ass rtions of complete 
abstinence are to be found in the answers of the ‘Vransport Compa- 
nies from any connection with other companies and other boats and 
a rgid attention to its own business. According to these, the bills 
f lading were made out and signed by the respective boats to which 


freight was sent. No bills of lading were issued in the name of the 


<ountz Line, nor signed by it: nor that the owners of said steam- 
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stenbpbooats— Aut (hide each eolleeted its own irerohts ancl recerved 


them. and the Kountz Line onlv received from the said boats a val- 


uable consideration varying from S100 to S150 for each trip for 
services rendered. Record, pp. 22, fel. 48; Rh., 29, fol. 65. 

fhe manifest absenee of truth in these answers is set forth with 
fulness in the report of the findings of the Cireuit Court. The 
difficulty of reaching the truth with such respondents in the pos- 
session of much of the evidence may well be imagined. There has 
been expended upon the management of this cunning and deceitful 
arrangement a degree of ingenuity, craft, experience of the facilities 
for imposture upon the credulity of men, which honestly applied 
would have built a navy. These five corporations have the same 
organization—IlKountz, president; Nine, secretary, agent, director ; 
Rowers, 2 supernumerary ofheer, direetor. 


The names of four of the corporations have been constantly veiled. 
They never appear In any act of commerce. But, Kountz, Kine 
and Rovers are their embodiment. 


Whatever they SAV Or do, may by some mental process be recorded 


as the act of the invisible corporation in their own minds, and rep- 


} } } , 

resented us done DV them wien called tor. In adh answer sworn to 

it IS denied ** That John \\ , Ix Ino or Ki. A ‘ Shel le were 
> 4 — . , , 

r the real or substantial owners of either of said boats. nor did 


Xing or Sheble own any interest whatever in all or any of said 


e4 j {> ae 
Don cS Reeord. fol. ii. 


Che omnipresence of IXountz and King in the’ Kountz Line and 


the Transport Companies, is to be accepted by third persons 2s 


1S 


the evidence of the existence and the appropriate action of the invis- 
ible, intangible, artificial contrivance existing in contemplation of 
lKountz and Kine, and which derive their christening from their 
manipulations. The bookkeeping of this trio, Kountz, King and 
ltogers has for its result the accumulation of all of the visible and 
tangible earnings of all of the corporations into the possession ot 
the Kountz Line—there to be disposed of by the hand of Wim. J. 
ILountz. 


fil. 


The Judges of the Cireuit Court have in their report of the facets 
declared “ none of said transportation companies have ever trans- 
acted any commercial business by their several and respective names, 
but the same was done by the name of the Iwountz Line, or in the 
name of the individual boats belonging to said transportation com- 
panies,” Record, 62. fol. 136. 

The Court further declared “that none of said steamboats were 
ever advertised by the name of any of the corporations.” The 
(‘ourt finds that the bills of lading and the bills for fr loli were 
mile out on blanks wherein the Kountz Line was mentioned. and 
the name of the boat mentioned under the superseription, and that 
the signature habitually used was a stamp of the name and agency 
of the Kountz Line. 

The answers of some of the respondents say that the word Kountz 
Line was used as a popular designation—a deseription of a connec- 
tion of boats without more of meaning. It is not at all elear that 
the charter of the Kountz Line was not framed for the purpose of 
describing the line and the business to be done by the boats which 
should be connected with: it. 

The Transport Companies were a later product. The supremacy 
of the Kountz Line was attributable, perhaps, to. the capacity and 
the eratt of Kwountz and kine. 

The facts do not appear. The supremacy is the dominant faet in 
the historyv—the predominant rule of the administration is to en- 


hanee the Kountz Line. 
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had 
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ne of them indicate the names of these occ 
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advertisements : ther were not found on tlie sides Of the bots : 


icate the Ikountz Line as the rec 


attire 
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in the seven vears of the tite of This nssociation there nvust have 


' i? ? | P “ ] + 4%, ‘ ws 
i] Ousands and tens Of Thousands of COM MerelalL TPANSACTIONS 
\ } t } " [ «317 ‘ 1}? {T) : 4 1? on 1). 1 ly <)> Cer 
vi { i tits WOadts clble LnNelr omeers were 1n neGIAaAteLV COTAC rned. 


Lit COrPpPoratlons., 
’ 


| 


ly "> ! ° ! . Sa : 
ONL ULIINES happened [hat a sSIneie Dost Was ictle —Without a 


] 


2 ss | ] ] 
ral Careo, ne Cahl De PrOTITAD LEPC Tas (| and sold citi ra | 


. 
“ 
— 
~_ 


rht earned. ‘The Iwountz [Line executes this commission in Its 
ie names of the Transport Companies do not appear 
have no money in bank; they do not pay officers and men. 
IKountz Line is the eash-keeper, the habitual creditor. We 
wer. Was advertised as 


: ] es . ] T al a ¥ 
ind testimony that Lire Llenry ae Ye 


longing to the transport corporation. If INountz, Itine and 


gers put her on berth and received freight, the bills of lading 


ent and gave contract of 


iw@htment to the shippers. The placing on berth an unsea- 


thy boat is an oftenee—the contract bv this act is broken the 


lf 


ant the vovage commences. The guilty party is the Kountz 
Lane 


‘his party assured all persons of the solidity of this line and ot 


safety of the employment ot these boats as CALYIers, They 


solicited business and proffered to make contracts. 


r , 
' | 
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he IKountz Line did not give a bill of lading in the name of 
Henry C. Yea 


never been seen either at St. Louis nor New Orleans, nor alone 


er ‘Tragsportation Company. Such a document 


cr 
— 


the Mississipp! river, hor its tributaries. Neither did the bills ot 


lading emanate from the boat. 


IV. 


None of the transportation companies have at any time transacted 


commercial business by their several and respective names Is 


‘OlnLe absolutely necessary 


the jaet as reported to this Court. The Loutsiana Code requires a 

corporation ice have ch PhaEhe, end it Is n) that Preddyic do all their leval 

acts, although a slieht variation in this name be not important. 
(*, © ., 432 :—so Is the common law. 

Shackelford VS. Dangerti ld, Li. I.. eR. Evy eee 


Wallace vs. Loomis, 97 U.S., 146; 10Q. B., 3589. 


We do not Papuen the validity of the contracts, nor of the mode 
of dealine because ot the peculiarity ot the habit ot these parties, 


Phe Court tells us that sometimes the Kountz name was used, 


—_* 


and then aenin the name of the boat. We find that the I<ountz 
Tine has for shareholders tour separate boats. 

A young lady, whose name appears to designate a boat, and a 
corporation, is the predominant stockholder m all of the TPransport 
Companies, 

Buta tact like this would not aceredit a steamboat nor a steam- 
boat line. The rude work of transportation on the Mississippi 
river and its tributaries eannot be carried on under such ownership 
Or culdanee, 

The searching examination of these parties brought to view the 
facts of double-dealing and imposture, which are discernible in the 
report of the Cireuit Court. The public were not informed of the 
existence oft the seyery| i. rporations and eon fic (| 1 the representa- 
tions made by the Kountz Line of the solidity of their association. 
public and the boats to be used for the work of transportation. 
The Kountz Line was regarded by the public and the public were 
taught by the Kountz Line to accredit as the commercial head of 
this association for the transaction of this commercial business. 
They claimed to be all tO make COntTracts TO bind the boats for any 
purpose ot the business. The line solicited contidenee, patronage, 
contracts and trust for the Kountz Line. They studiously avoided 
in their varied forms of advertisements any allusion to the ‘Trans- 
port Companies. 
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Lome r™ presentations ot sinoleness, ot WDpit ot operation and 
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nerey of the management and the magnitude of Une 


actions, inereased their eredit and the number of the shipments. 


AUNSWers of these respond Hts denied the facts which have been 


lL. The business which these answers describe is that of an 
° ] 
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frank and loval att mpt to supply al public hnecessitv OV Iaus- 
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economy and fidelitvs ‘Phe boats are independent, the services 
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nb no respect Conon. Phe respOonsprorities were aAVOWRG Ali 
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the boats was auswerable for its own acts by the CI poy 


Own separate CaPDINGs, 


usiwers denv that there eould have been mistake, Tor the 


| , 4] : | : , 1. d : * _ ce . 
mt there had been no coneeatment nor CGis@uise, We POCs= 
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nis pieaaead that there had been no ail ance, scareciye a Con- 

yy}. Lhe INOUDTZ 4he put OF its ostentation and arrogance, 
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firmed that it had one wharfboat and had never been econ- 


yo 


l with anv others: neither had its officers o1 agents directed 
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rpeeh concerned With anv other. He surance COMMpAanres 
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Urprised TO heal that wnen a loss hac occurred by ali UNSCa- 
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" s2 ’ 7? ; _. 2 
nv boat whose unhtness eould Lye discovered Dy any considerate 


‘ver standing on the wharf, that this boat belonged to the notoe- 


,ountz Line, and that it was unable to sustain itself in a fair 


rdinary stage of water, without any unusual pressure, but 


Ripa | a catalan: 
Or mnerent weakness and WAOLITV, the Chquiryvy Was made 
e i ‘ 
ie construction of the Mountz Line, and the facts of the orean- 
; 2 ° ra 
and management of the line. 7] he answers appeared to con- 
) 
+ | <* : t va’ " . {° " . ‘| ie 4 . 
the events in the history of the line. The Kountz Tine 
y apparent ownership, unless the various issues of stock to 


INOUNDTZ TO the extent of nine-tenths ot the whole constitute 


pearance of ownership. Che five separate corporations had 
i 


cers the same persons ; the monevs earned by all of the eor- 


j 


ePAM directly to the Kountrz LINE for custody: this 


lCountz Line had for owners four steamboats, and Wm. J. Kountz. 


\\ : IK in: and LWO others with One share of stock each. 
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have no testimony as to the meetines ot stockholders. election 


Ot manavers, appointment of the otheers of the boats, The facts 


i al 


4 
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do appear that the Tour Lransport Companies have hnevel transacted 


business of COMIC 1 ther OW] Dabies, and have never heen 
advertised. as candidates Tol popu ar TavVor oO} patronage, 


The exaltation of the li ountz Line and of INountz and King has 


been earefully provided for. The belle O|} lountz Line Is inseribed 
i the commercial documents exhibited in business: and there is no 

} r . e . “ . ] ; , by . 
orner hame, This hae Isa COPPOrale Aalinie ° the enarter conurers 


authority to conduet each and every portion of the business that 
the five corporations have proposed as legitimate business. ‘The 
use of such a charter is an imposition upon the public, in the form 
if Is proposed Tid Lise it. The public would CONNEC the charter with 
the business which appears to have been done. The Jsountz Line 


oration is nothing but the corporation to own, employ, charter, 


COLT 
equip a number of boats to be used as common earriers, and for the 


demands of a river business. There is comprehension and apparent 


soliditv in an arrangement of the kind. 


The answers of these respondents dwindle down the name of the 


Kountz Line, as used at St. Louis, to what they call a popular 


designation, without any legal or commercial signification in the 


business of these companies. Apparently this was the view of the 
Circuit Court. in deciding there was no joint liabilitv. We reply 
LO this decision Ot the Court. 

|. The Henry C. Yeager Transportation Company, which ts 
ealled for the Henry C. Yeager steamboat, on the 21st of May, 
L880, had not during its existence, since 1875, performed in its 


hele act of ecommerce, Or appeared by Its OWh hame 


OWT Dare One -s 
in any commercial transaction—nor was advertised as prepared for 
such business. What was her relation to the public? The steam- 
boat Is ra machine for COMIMNEFCL, ‘Those who Lise this machine 1 
affairs of commerce impose a liability on the boat for the value of the 
eargo. Those who employ this machine, as owners for profit, war- 
rant seaworthiness, and must answer for defects. The Henry C. 
Yeager Transportation Company was liable, as the Court decreed, 


because that company was a party to the employment, though a 
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Enquirers would be informed of the streneth of the INountz 
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Ine, the number of the boats lnsurance companies would assume 
~ ) nfid the nun (and nam { the boats would 
risks WIth CONNMAGeCHCE, TI Pber OF ANG Names Of Th Mais Would 
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ye KNOW TO the DuUbIIC. Pe TPapsporracion COM pahles would le 
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line Phi question whether a lability De JOINT OV SEreral, oO} whether 
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one or another or none be Involved or obliged depends upon the 
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\} + | } , | , : . ' 
Laicts When these are aseertal ed tt} juesSTION Is one at law. Lhe 
cont liability or a partnership Habilitv. “a ease may | ated 
JOINT TMAOTITY OF A Paces ibd} hliolil : ad CaM nia e STATES 1h} 
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Wi! . the sense of the parties to the contract that they shall not be 
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yvyround of the real transaction between them, but Upon I Inciples 
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of general policy to prevent the frauds upon creditors, or to \ hich 


reve - on 3 
creditors melt i >é =i 
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yeet i they were to suppose that they had 
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lent their money upon the ap pParemt Creat Of four persons when 1n 


bac the hac oniv tent it to two of them. to whom w ithout the 
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others they would have lent nothine 
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t Is reasonable tO suppose that Chis artiud arrangement was con- 
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liability the Jaw attaches to commercial COntracTS., Phe OUOVIOTIS 
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pur yp sec WAS to obtain al] Ol the eredit, reputation ana VIO! which 
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lation Without exposing the property to seizure 


t 


in case of disaster, It seems to be an arrangement whereby the 
Property (>| IC ountz should he kept out of view and not at all 
exposed, and at thi same tim thisat he should have advantage from 
its Lise, But the eflect of the APPaHe ment Is LO subject the line tO 
the consequences of loss from the unseaworthiness of the line or of 


re ae 
either of them. 
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Waueh vs. Carver, 2 H. B., othe), 
Dickensen vs. Valpy, 10 B. C., 140. 
Champion ys. Bostwick. 1 | Wend., dias ls Wend., 17+. 
S.C.: 40 Barb., 365: 14 C. B., N.S., 145: 16 C. B.. 
VN. S.. 387: 16 Maine, 261: 16 C. B.. N.S... 387. 824. 
Lindley on Part., 92. 
[Lutchinson on Carriers, pp. 125-155. 
Ciallowav vs. Elughes, 1 Bailey, So. Ca. Sz. 
Lawson on [saves anc C‘ustoms. pp. 281-282. 
w% 
“ The eases show that a liability may aris out of the conduet 


of a party which has superinduced false expectations or occasioned 
a trust and confidence which is not justified without any fault on 
the part of the creditor. The IL ountz [Line has derived profits, 
patronage and public favor through tue arrangements by which it 
has obtained control over the property which by the management of 


Kountz has heen used to give eredit and authority of the Kountz 


[uine. 


=)-) 


The Cireuit Court deereed the dismissal of the attachments levied 


upon two of the boats of the IKwountz Lane as responsible for the 


unseaworthiness ot the if a Veneer, cl vesse] of the line, ani the 
COnSCGUCHT loss of the CAYO, No OpINIoN of the Court appears in 
|. The conelusion of the Court was, that there was no 


t 

the reecora, 
roint liabilitv amone: the respondents, or of anv two or more. of 
them. Phe Henrv C. Yeager commeneed the vovage the Bist of 
* ‘ . . 1° + ; > . ] + 
Vinv. ISSQ., I: Pod Drere mabilityv ana feebleness she perished biis- 
ran} “1, > 1 a. | . — 
Phe Oullt 7) CHIpPrOV INE such a Vesse 


The 


boat had been used for about seven vears in that line and in that 


} } i. . ] 
erably the following, day. 


belones entirely ice) the lountz Luin —the corporate body, 


All of the mterest in the boat and corporation appeared to 


trade. 
be held by Miss Katie P. Kountz—except that Wim. J. Kountz, 
John W. Iking and Thomas Rogers, President, Secretary and 
Otheer, appeared as having One share each. The owner of the boat 
was the Henry C. Yeager Transportation Company. ‘Tull the sub- 
MIecreehnece ot the pont from the Incorporation ot the COMIPAany, thant 
eorporation had never transacted a single matter of commercial | 
business In its corporate name. Nor was it advertised in the name 
ot that owner. The COrp ration did hot ISSUC bills of ladine, col- 
lect the bills for freight, or have a bank account. The corporation 
owner did not place its name on the sides or at the front of the 
boat, nor wave a flaw with that name onit. The being of this corpo- 
ration Was a sad One, lt never exhibited cl s1on of COrporate life. 
[t was never known to exhibit a conscicus and intelligent effort. to 
xert a COPpPOrate faculty. The Cause Is il melancholy Instance of the 
etteet of the transfusion of blood. Those expericnecd therapeutists, 
Wm. J. Kountz and John W. Kine, abstracted from these four 
corporate bodies the elements ot Vitality, and left them moribund, 
somnolent, with loss of speech, and the signification of words and the 
memory of events. ‘The transfusion was into the veins of the 
Kountz Line. ‘This line became alert, active. overbearing, usurp- 
ing and flighty in speech and conduct. 
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Phere is no material difference in the experience of the other 
COT} at) 77 . by a 1 ‘ ‘ > a | » i t ~\{" the . witht ’ t ] . 
POPACLOLS, ere Was a PuUuPpos O CiCSTLOS ttl cet LitIT () Cire 
severul corporations. Phe arrangements to strenethen the Kountz 
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Laine. and to debilitate. and finally to diseard the transport compa- 
e ’ ; ) | . ; | . ; we Ph. 
nies, except as coverts, had been near their completion when the 
disast I" ot the 2] ot May occurred, The facts CSTE ylishye (| prove 
4 | ‘ 4 Ms me 2) } ‘* . '} - 5 
thariat these Cranspor COT Panies pecrrorimedcd none oO} the bbe TLOns ot 
commerclal corporations, neither do we hear of thie lik als juridical 
ri ° i. . } ’ } ee 
PCVSONS, Che rule seems to have been inflexible that thev should 
] ‘? . a v6 | at ‘ ’ a | +? ¥ . , 
ate Speais, Hor act, nor De Hamed WA ANV social PehAUeION, 
ry] Pea 4 ' - ; ~ +] ' 7 zm 
Phe INOUDTZ bane. its desioned Ik the act oj} MCOrporation, Wiis 
the project originally imtended. The introduction of other COrpo- 
rations was an afterthought, and when the ascendeney of Kountz 
was secured, they were put out of sight and deprived of any influ- 
ence er recognition. At the date of the disaster to the Yeager they 
had disappeared, Phe answer of the Kountz Line is contradicted 
] ; ° , <* . 4 . e ‘s 

by the findines of the Cireuit Court in evers Iniportant particular 
In respect to the management of the business, and the publie rela- 


tions of the four Transport companies. 


Vil. 


The Cireuit Court deseribes the functions of the Iwountz Line as 
those of an agweney, It asserts that the Kountz Line was the ven- 
eral agent of all of the corporations. Were the relation that of a 
partnership the conduct of the Kountz Line would have been more 
eonsistent with the relationship Implied by threat tern. The error 
We assion 1 the eonelusion of a (‘ireuit Court is that 1 did hot 
appreciate the significance of the facts stated. The Jxountz Line 
performed every act of administration in the course of the business 
that has come distinetly to the observation of the Court. The Court 
finds that the four Transport Companies had their office in the whart- 
boat. in the same room as the oftice of the Kountz Line—five offices 
of five corporations, the president and directors sitting cheek-by- 


jowl, day by day. This is manifest evidence of distinctness, separa- 


, . e ren a z 1 : as 
tion without unity. The five boards are severally composed of 


IKountz and IKKtine and Rogers, unless C. Seamon be a member of 
— 


One board. N of 1 FeSOLULLION. Nor eontract, nor WwW ritine has been 


hi 


shown where these otticers of these ‘Pransport Companies were par- 


ties. Their answers denicd there was union, and ¢o to the verge of 
denying any eonnection at all. The daily habit of the life of the 
corporations might have been established out of their books. The 


CONTPARY ot thre statements 11) the answer Is disclosed 11) the ix port, 


The fact that there was no disguise about the public action of the 


- « . } * 4? 4 P oad i) E 3 23h? 
Il. ountz Line was continually manifest—the lLountz dine Is found 
everywhere on the Mississippi river and the Mississippi valley. 
| 


The Transport Companies, to employ a cant plirase of that reeion, 


re tied out’’—reterrine to some jockey habit of keeping a fast 
} ; 7 } }° ] ' i . : ry. 
horse from the public view before the entries are made. Phe eon- 


duct of these parties show that the Iountz Line had the reins im 
its hana. It drove that line cs it pleased ; the other corporations 
had neither eyes to see nor ears to hear, except as directed bv the 


Kountz Laine. hese corporations were required to be dumb and 


preee = bale ema er ae The oe 
never TO appear, Not even CUPID: CWHirent. ie Organization Was 
} ] 


all arraneed with referenee to the faet that Wm. J. Kountz had 


placed in the name of his daughter the shares. JXountz was not a 


VIIl, 
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| tek Is a rorin o1 Paronersnip Upon the ( ontinent oft lvurope 


called an association of, or In, participation. The participants have 

no social name, nor community of contribution of monev or prop- 

erty, there Is no joint Hability, the connection is not publie, the par- 
. . e a . | } . . ] 

ticipants partici pale hk The results : tie mterest is “all eoneentrated 
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in these, and not otherwise nor elsewhere, lt Is confined tO isolated 
»aommaorlo trancantinan actTitr a | - sp . 

or singie tTrans:ctions, Caslily Concluded, ane having only threat COl- 
i : : : - , : at 

Cinuicty which IS CONSISTCHT WIth silenee. the absence of publicity and 

ot yom responsibility eCveh mm respect: to each other— the ereditor 
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has no Wen Nor property. lhe respondents exhibit something like 


this in the manner of their defenee in this suit. 


Here were five corporations made according to the Missouri stat- 
ute. They were projected by Wm. J. Kountz. He gave his own 
name to one, and the names of his danehters to two others. The 
Kountz Line was predestined to be the standard bearer. That 
corporation was endowed with every faculty to conduct all of the 
business that might be offered. 

This Kountz Line was the manifestation of the organization. 
The other corporations were invisible. The Kountz Line was 
advertised as the principal—never as an agent. 

When we examine the case presented in the pleadings of the line 
and the companies, it is seén that the facts pleaded did not exist 
and were not designed to exist. 

The arrangement described by them has some of the qualities of 
a partnership in participation, ‘The absence of all liability, of all 
communion ot profit or of loss, of all notoriety in the conditions of 
a clear, direct and honest management, and a sense of duty to all 
of the customers. The transactions were multifarious, and the 
business continuous and exacting, embracing cities, towns, landing 
places, requiring connections with other forms of traffic. The 
invention displaved in exhibiting this defence, and in the arrange- 


ments of the lmne. eannot be supported, 


IX, 


A writer of great authority upon the law of partnership affirms 
that no general prineiple of law prevents a corporation from being 
a partner of another corporation, or with ordinary individuals, 
except the principle that a corporation cannot lawfully employ its 
funds for purposes not authorized bv its constitution. It has been 
assumed by the legislature in a number of the statutes relating to 
companies, that companies may be shareholders, and at common 
law one corporation may be a member of another. 

Lindley on Part., p. 86. 
Kx-parte Contract Corporation, L. R., Li Cha., 105; 1V 


Cha., 232; 46 Conn., 156, 


26 


Allen Vs. Woonsocket [ck 1 | Rh. * 28S, 
State Board vs. Citizen St.. 47 Ind. 


(greene’s Ultra Vires. pp. 
P| 


Hutchinson, in his work on Carriers, says that it 1s universally 
acreed that if any connection betwee 1} earriers be made by which 
they become participants In common in the profits of the business, 
any one or all may be held liable to a loser. A partnership may 
be formed as well in the business of Common Carriers as in any 
other, between corporations engaged, as well as between individuals ; 
and when established, it must be attended by the same consequences 
to the partners. He cites the cases from Wendell and Hutchinson 
on Car., pp. 123, 124. The proof of a partnership would be eom- 
plete if the corporations were represented as constituting a line, or 
held out as jointly concerned, and thereby attracted business and 
obtained credit. Or if the line controlled the boats belonging to it 
as if they belonged to it. ‘The omnipresence of Kountz and king 
throughout the line, and their control of all of its public arrange- 
ments in that name, and contracting liabilities which affect the 
respective boats, are evidence of the eonnection We charge had 
been made. 
JOHN A. CAMPBELL, 

Of Counsel for Appellants, 
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THE KOUNTZ LINE, H. C. YEAGER TRANSPORTATION 
COMPANY Et Ats.. APPELLEES. 


BRIEF ON BEHALF OF THE APPELEES. 


For the third time the appellees in this cause are required to 
defend their rights betore a Court of Justice. 

Every postulate laid down, and every argument now urged to 
support them, have been twice before (betore the District and 
Circuit Courts) presented to the tribunals of the country. All 


] 


the ingenuity and ability of the distinguished counsel have | 


been 
taxed in vain, in other forums to maintain the positions they now 
ask this Court to take. 

It is to be observed, in the very outset, that 


elght of the original libellants, in the District Court, have ap- 


only two of the 


pealed to this Court, to reverse the decrees of the District and 
Circuit Courts; and only one of these, claims an amount which 


can give this Court jurisdiction, for the libel on behalf of the 
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his of common carriers on the Mississippi River, under the name of 


cle, the Kountz Line. until the 16th December. 1872: but there never 
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Ol lt Is true, however. that Nountz. King and Shebie, about five 
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CG months after the iIneorporation of the Kountz Line, to-wit., on 
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ut H.C. Yeager Transportation Company, and the M. Moore Trans- 


Mn- made Directors, and W. J. Kountz, President. and John W. King. 


oO! freasurer and Seeretary of each 
’ 
> ‘ 64 , + lt’, . . 
It is not asserted here that these were not legal rporations 
under the statutes of Missouri 
} } . ? } ? ’ e 
t tT } | } 4 te } } 
He [1 Ps allie’ {| it} Lie Olt) ali Lif ( ()] Live sures } ) Loat hLountz 
1 
= ana Sheble, being the renal owners of the Tour steamboats atore- 
ne Said. execured certain bills OF Sale, purporting to eonvey these 
J Steambvoats to the respective companles 
] ? , ? > 1} J r & + ] ‘5, 7% (' | "= t | | 
it is hot true ! Pod WAnawWes of the reu OuUrt SHOWS That 
} 4 | | Fy, _— 
tTinree others fad wWmterests. in them mVen Nn toils WNaLnNEs three 
} : ee « ’ : ; ' . i. , " , i lg 7 ; 
O} otner owners names were omitted; but thanks to one oi the ap- 


=f pellants COU]S* | (who makes the admission 1n his Oriel, on page 
ic - O), and savs: : Phe fies were made lh the manner stated in the 


answer, sixth article. This has the effect of a judicial admis- 


> . + . + % 4 | —— e.| i ye. * ©’ — a —~ »«y? cy 
price, the interests of the var1ious owners, and their names, and 


i a? } ; ' ; ) iT). at | eee } 4 bn 
Li Lhe dates o}] sales. tee. =o, y+ 9 Lt LPDCALTS therein that Kount las 


d Sheble nor King owned a dollar in them. 


s [t thus appears, also, that Kountz and VanHlook sold their in- 
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Insportation 


Clement 


king of the 
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share each 1n all these 
Court says, that these Transporta- 


alics ours), in car- 


e Mississippi River, and the 


kKountz 


Line was their common agent. Ree. p. 60. The 5th 
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findinedeclares that the Kountz Line owned onlv wharfboat. 


The 6th finding: That these Transportation Companies owned 
ho property in common: that there was no community of profits 
or property between said companies, including the Kountz Line, 
Or any two or more ol them. 
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That the Kountz Line charged the respective Transportation 
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name; but that the cost of the soQods was charged to the indi- 


vidual boat, and after deducting costs and charges, were placed 
in the books of account to the credit of the boat carrying the 
goods, and were her separate profits. 

And in the 7th, that none of said Transportation Companies 
transacted any commercial business by their several and respec- 
tive names, but the same was done by the name of the Kountz 
Line, or in the name of the individual boat belonging to said 
Transportation Companies. 

That On and prior LO May v4 we LSSO (the date of the sailing Ol 
the Yeager from St. Louis), W. J. Kountz was a stockholder in all 
of said companies, hut the stock ¢na no two of said compant 8 war 
held by the same person. (Italics ours.) 

That the bills of lading for the goods shipped on the Yeager 
(and for the loss of which these several insurance companies 
paid) were signed, some by “ John W. King, agent Kountz Line, 
St. Louis. and some bv E. B. MePherson, clerk.” Ree. pp. 60-62. 

It is also found that the stock of the Kountz Line corporation 
was heid and owned by W.J. Kountz, D.C. Brady, VanHook, 
C. H. Seaman, and the bulk of the shares were in the names of 
four boats, to-wit: The Henrv C. Yeager, The Mollie Moore, The 
The Carrie V. Kountz, and the J. B. M. Kehlor. Ree. p. 66. No 
portion of this stock was in the name of the kK. P. Kountz Trans- 
portation Company, nor any boat belonging to that company. 

In the 7th finding the Circuit Court, in substance, savs, that 
the steamboat Henry C. Yeager, the property of the H. C. Yeager 
Transportation Company, sailed from St. Louis for New Orleans 
on the 21st May, 1880. That certain shippers had shipped goods 


hd s> 
) 


and merchandise on her of the value of $31.720, and the bills of 
lading therefor (some were for goods shipped by Jno. W. King) 
were signed, John W. King, Agent Kountz Line, St. Louis, and 
some E. B. Pherson, Clerk. 


And in the 8th and 9th findings, the Court declares, after 


eoty 


stating the circumstances and manner of her sinking, that she 
was unseaworthy when she commenced her voyage, and so con- 
tinued until her sinking; that the goods shipped were lost as the 
direct consequence of that unseaworthiness; that the libellants 
herein had insured said goods and paid for them, and were enti- 


tled to be subrogated to all 


the rights of the shippers, to the 
extent of the respective amounts which they, as insurers, had 
paid. 

In the 10th finding the Court said, the J. B. M. Kehlor was the 
property of the M. Moore Transportation Company, and the Katie 
P. Kountz was the property of the Kk. P. Kountz Transportation 
Company (both of which boats were seized and sold in this 
cause) long prior to the loss of the Yeager, and ever since. P. 63. 

And as conclusions of law, there was no joint lability. 

The H. C. Yeager Transportation Company was alone Hable for 
the loss. 

That the attachments of the steamboats J.B. M. Kehlor and 
Katie P. Kountz should be released and discharged. 


The libel should be dismissed at lrbellants’ costs. 


ARGUMENT. 
The question presented, then, is: 
Did the District and Cireuit Courts err, in refusing to hold 
these defendants jointly Hable? 
Let us take the great authority, Lindley, as to the kind of evi- 
dence to establish to prove the existence of an alleged or quasi- 


° 


l as to these defendants. 


partnership, for no other sort is allege 

The first is, agreements in writing, and deeds showing the 
right Lo share profits. 

y [din issions— 

Advertisements, prospectuses, etc., containing the names of the 
alleged partners,and names over doors and on carts. Answers In 


chancery containing admissions. Bills, circulars, invoices, con- 
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OCTOBER TERM. 
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THE SUN MUTUAL INSURANCE COMPANY OF NEW 
ORLEANS, AND THE HIBERNIA INSURANCE COM- 
PANY OF NEW ORLEANS, Appetiants, 


VETSUS 


THE KOUNTZ LINE, THE H. C. YEAGER TRANSPORTA- 
TION COMPANY, THE C. V. KOUNTZ TRANSPORT- 
ATION COMPANY, THE K. B. KOUNTZ TRANSPORT- 
ATION COMPANY, THE M. MOORE TRANSPORTA- 
TION COMPANY, WILLIAM J. KOUNTZ AND JOHN 
W. KING, AppPELLEEs. 
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SUPREME GUURT OF THE UNITED STATES 


OCTOBER TERM. 


No. 136. 


THE SUN MUTUAL INSURANCE COMPANY OF NEW 
ORLEANS, AND THE HIBERNIA INSURANCE COM- 
PANY OF NEW ORLEANS, APpPeELLants, 

‘sili 

THE KOUNTZ LINE, THE H. C. YEAGER TRANSPORTA- 
TION COMPANY, THE C. V. KOUNTZ TRANSPORT- 
ATION COMPANY, THE K. B.-KOUNTZ TRANSPORT- 
ATION COMPANY, THE M. MOORE TRANSPORTA- 
TION COMPANY, WILLIAM J. KOUNTZ AND JOHN 
W. KING, APpPELLEEs. 


MOTION TO DISMISS OR AFFIRM. 


f . > 

And now comes the appellees herein, and move this Honorable 

Court to dismiss the appeal herein taken by the appellants, or to 
affirm the decree of the Court a qua. 


On the following grounds: 


In Support oF THE Motion To DIsMiIss. 
1. The motion for the appeal does not contain the names of the 


libellants, appellants, but only says: “the above named libel- 
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lants,”’ and it does not appear from the record of appeal who the 
movers were. 

2. That the amount sued for by the Hibernia Insurance Com- 
pany, one of the appellants, is less than $5000, and the appeal as 
to it should not have been all 


3. The bond is defective and incomplete, it appearing from 


} 


the motion for the appeal, that the appeal was taken from the 
judgment. dismissing the libel, and also from the judgment in 
favor of Jacob Walter, G. D. Williamson & Co., W. G. Wilmot & 
Co., and the Bernard Coal and Transportation Company, inter- 
vening libellants, and allowed to operate as a supersedeas, while 
the bond on file does not contain the name of any one of the said 


intervenors, or refer to them in any way. 


In SUPPORT OF THE MOTION To AFFIRM. 


1. Because, it is evident, that the appeal taken herein is for 
delay only—there being no exceptions taken to the findings of 
fact, or the conclusions of law of the Circuit Court. 

>> ry 


2. That from the findings of fact and conclusions of law, the 


case 1s clearly with th 


« 


e claimants, appellees herein, and the judg- 


ment of the Court a qua should be affirmed. 


3RIEF IN SUPPORT OF THE FoREGoING MOTION. 

[It appears from the printed Record, that the title of the cause’ 
in the District and Cireuit Courts, was entitled * The Citizens’ 
‘* Mutual Insurance Company et als. vs. The Kountz Line et al.” 
So far as the motion for the appeal reads (Ree. p. 65), there is no 
mention, even, of the title of the cause, and it is patent that the 
libellants are not mentioned in it in any way whatever. except 
as ‘* The above named libellants,” and when the appeal bond is 
filed only two appellants sign it, to-wit: the “Sun Mutual Insur- 
* ance Co., and the Hibernia Ins. Co.” Who were they? The 


Rhenish Westphalian Lloyd of Gludbach, one of the libellants, 
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to touch the fund in the Registry of the Court, and their only 


are not defendants, but claim to be paid by preference out of the 
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had never perfected any appeal from the District Court. None 
of the other original libellants are made parties in the appeal 
bond, neither are the intervening libellants, although the appeal 
was allowed as to all. 

Prior to the case of Simonds vs. Moore, 100 U. S. 145, the 
appeal would have been dismissed as fatally defective beyond all 
doubt. We suggest, respectfully, that the appellants cannot 
now be allowed to cure this defect, because of this omission te 
mention any libellant or libellants in their motion for appeal. 

But if this be not a fatal objection to the whole appeal, that as 
to the Hibernia Insurance Company, the amount claimed by it 
being less than $5000, to-wit: $4829.73, this Court is without 
jurisdiction. 

[It needs no argument to sustain this position before this Court, 


and the appeal as to it must necessarily be dismissed. Tupper et 


al. vs. Wise, 110 U.S. 398. 


That the bond is defective and incomplete. 


The appeal was asked for, and allowed, as to Jacob Walter, G. 


D. Williamson & Co., W. G. Wilmot & Co. and the Bernard Coal 
and Transportation Company. None of these appellees are 


mentioned in the bond filed by the appellants. x True, they did 


Ta ) 


not obtain any judgment for more than $2000, but the appeal 


‘ 


was allowed as against them, and they have not been permitted 


remedy seems to be the dismissal of the appeal. So that their 


judgments may be no longer postponed in their execution. 


The ren appeal taken by the libellants affects the entire 


fund in the Registry of the Court, for they seek to appropriate 
the whole amount, and if their pretensions be sustained, they 
may be decreed to be paid in preference to the intervening 


libeHants, and thus defeat the latter entirely. These intervenors 
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fund in Court. As the appeal affects the final disposition of the 
entire fund, and thus necessarily passes upon the rights of the 
intervening libellants, they were and are necessary parties to the 
appeal, and the libellants’ appeal should be dismissed for failure 


to make them parties to this appeal in this Court. 


Upon THE MOTION TO AFFIRM. 

Upon looking into the record, the Court will perceive that the 
judgment rests upon the findings in an admiralty cause, and the 
conclusions of law therefrom, made by Mr. Justice Woods, to 
which no exceptions were taken. The findings, therefore, are 
conclusive as to the facts. Sun Mutual Ins. Co. vs. Ocean Ins. 
Co., 107 U. S. 500, and cases there cited. 

All the other libellants have acquiesced in the judgment, 
except the Sun Mutual Insurance Company and the Hibernia 
Insurance Company. The latter having no right to an appeal, 
the claim being for less than $5000. 

The sole question presented then Is, “Are the facts found suf- 
ficient to support the decree? The District and Circuit Courts 
both decided that they were. Under these circumstances, this 
Court would not reverse the judgment of the Circuit Court, 
unless it was clear that the lower court had committed an error, 


and wrong had been done the appellants. The Juniata, 93 U. 


Upon looking into the record, it will be seen that the only 
question of law is, was there a joint liability vel non between the 
various Transportation Companies and the Kountz Line, so as to 
make them liable for goods lost, through the unseaworthiness of 
the steamboat H. C. Yeager, the sole property of the H. C. Yeager 
Transportation Co? The Cireuit Court found thus: that “there 
‘was no community of profits between said Companies, including 
“ the Kountz Line, or any two of them.” Ree. p. 61. “That 


“ they owned no property in common.” Rec. pp. 60-61. (Sixth 


the 
the 
the 


ure 


finding.) That the stock in no two of said companies were held 
by the same persons. (7th finding. 

That while the ‘ Kountz Line” owned a wharf-boat (finding 
55), and transacted the business of the several Transportation 
Companies, and they all used the same office in common, it 
charged them severally from $100 to $150 per trip of each boat 
for such services. That it colleeted all dues of all said Compa- 
nies, and paid to each Company its net earnings; that it pur- 
chased produce and merchandise to make freight, paid for it, 
charged each corporation for which such purchases were 
made, with the purchase price, deposited proceeds in bank in 
name of the Kountz Line, but the net proceeds, after deducting 
cost of goods, costs and charges, were placed in the book of 
accounts to the credit of the boat carrying the goods, and were 
her separate profits. 

From these facts, the Circuit Court found, as a conclusion 
of law, that the defendants were not jointly liable to libellants 
for the loss of the goods shipped on the steamboat H. C. Yeager, 
the sole property of the H. C. Yeager Transportation Company— 
one of the defendants—and that this Company was alone liable ; 
and we think this conclusion so clearly right, that we believe this 
Court will not hear any argument upon the question. Moore vs. 


’ 


Simonds, 100 U.S. 145; Irvine vs. Nashville and St. Louis 
R. R. Co., 92 Ill. 103; Briggs vs. Vanderbilt, 19 Barbour, 222; 
Bonsted vs. Vanderbilt, 21 Barbour, 26; St. Louis Ins. Co. vs. St. 
Louis, etc., R. R., 104 U.S. 158. 
We therefore respectfully submit that the motion to affirm 
should be granted. 
CHAS. B. SINGLETON, 
RICHD. H. BROWNE, 
Proctors for Appellees. 
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JETOBER TERM. 


The Sun Mutual [Insurance Conpany of New Orleans 
and the Flibernix Insurance Company of 
New Orleans— Appellants, 
VERSUS 
lhe Kountz Line, The Tf. C. Yeager Transportation 
Company, The C.V. Kountz Transportation Com- 
pany, The K. Bb. Kountz Lransportation Com- 
pany, The M. Moore lransportation Company, 
William F. Kountz, and Fohn W. King--Ap- 
Pp lees, 
‘lieesiaitiaials 


BRIEF IN SUPPORT OF MOTION TO DISMISS. 


The claim of jnatervenors. W. G. Wilmot & Co., was 


for coal furnished the steamers |. B. M. Kehlor and 
Katie P. Kountz, there was judgment in favor of in- 
tervenors for $1787.50 with lien and privilege recog- 
nized on the proceeds of the sale of said boats, now In 


the registry of the court. 


An appeal was asked for and allowed as to W. G. 
Wilmot & Co., but they are not mentioned in_ the 
borid filed by-the appellants, and they have never had 
any written notice of appeal served upon them; they 


have not been permitted to touch the fund in the reg- 


istry of the court, although alien and_ privilege was 
allowed them thereon; they are not secured by the 
bond, and their only remedy seems to be in the dis- 
missal of the appeal, so that their judgment may be no 
longer postponed in its execution. The suspensive 
appeal taken by the libellants, affects the entire fund 
in the registry of the court, for they seek to appro- 
priate the whole amount, and if their pretensions be 
sustained, they may be decreed to be paid in_ prefer- 
ence to the intervening libellants, and thus defeat the 
latter entirely. These intervenors are not defendants, 
but claim to be paid by preference out of the fund in 
court. As the appeal aftects the final disposition of 
the entire fund, and thus necessarily passes upon the 
rights of the intervening libellants, they were, and are 
necessary parties to the appeal, and the libellants ap- 
peal should be dismissed for failure to make them 
parties to this appeal. 
Your Honors are referred to the following authori- 

ties— 

Simpson vs. Grady, 20th Wallace, p. 157. 

Masterson vs. Herndon, 1o Wallace, p. 418. 

Rodd vs. Hart, 17 Wallace, p. 354. 

J. R. BECKWITH, 


of Counsel for Intervening Libellants. 
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SUPREME COURT OF THR UNITED STATES 


THE SUN MUTUAL INSURANCE COMPANY OF 
NEW ORLEANS, AND THE HIBERNIA IN- 
SURANCE COMPANY OF NEW ORLEANS, 
APPELLANTS, 


VERSUS 


THE KOUNTZ LINE, THE H.C. YEAGER TRANS- 
PORTATION COMPANY, THE C. V. KOUNTZ 
TRANSPORTATION .COMPANY, THE K. P. 
KOUNTZ TRANSPORTATICN COMPANY, 
THE M. MOORE TRANSPORTATION COM- 
PANY, WILLIAM J. KOUNTZ AND JOHN W. 
KING, APPELLEES. 


APPELLANTS REPLY TO APPELLEES MOTION TO DISMISS 


OR AFFIRM. 


They respectfully submit: 
First. On page 148 of the Transcript (print 17), the 
clerk certifies, “that the foregoing. 147 pages contain 
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csuranee Co. of New Orleans. the Rhenish Westphalian 
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Moore Transportation Co., William J. Kountsz and 
John W. king, respondents, No. 9953 of said doeket.” 
To state the names of the appellants in the motion 
thre Lp] would, therefore, be an unnecessary act, 
beeause the Court can aseertain by the record in what 
CAaUS! end aVaihst What mdement the appeal l- 
ranted The citation SHOWS It ALSO 


the Hibernia Insuranee Co. is only 8482.7: 


termining their right to appeal, the amount that they 
had the right to recover at the time the judgment 

is elven t thane Lest Lhe COOUS were lost Viay 
22d, 1880 Interest, aceordine to the Statute of 
Louisiana, from that date to the date of the judement, 
Is 8880, in round numbers. This sum, added tu the value 
of the eoods carries the amount it 
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dents in this cause. Appellants in this cause, not be- 
ing parties to the suits brought bv Jacob Walter, G. D. 
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Coal ane pie hepa Co... could eke appeal from Ahy 
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and the Bernard Coal and Transportation Co. ecom- 
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appellants have given their bond in that cause. They 
could not give a bond in the other causes mentioned, 
because they have never appeared in those causes, and 
are not parties to those causes. The bond given in the 
appealed ease is to the respondents in that cause, and 
it carries up the whole cause to this Court. But if 
there ought to have been a bond to Walter, Williamson 
and others, they alone ean complain about it, and they 
have never complained. Further, no person should 
be allowed to rest three or four years upon a defective 
bond, and when the case is about to be called for hear- 
ing, urge the defect. Appellants have incurred large 
expenses in printing this record and preparing for 
this hearing. It is now too late to present objections 


against the bond. 


IT. 


Upon the motion to affirm, we are informed that the 
judgment rests upon findings of faets and conclusions 
of law made by the Court a qua, “to which “no excep- 
tions were taken.” 

This Court has repeatedly told the bar that the find- 
ings of fact in cases of this kind are equivalent to a 
special verdict of a jury, and the only question for this 
Court to pass on, Is whether the findings support the 
judgment of the Court, and this Court has expressly 
stated to the bar that no exceptions to such declara- 
tions of law are necessary. 

Lastly. .We are informed by Counsel’s brief, that 
the only question of law is, Was there a joint liability 


vel non between the various transportation companies 
and the Kountz Line, so as to make them liable for 
goods lost through the unseaworthiness of the steam- 
boat Henry C. Yeager, the sole property of the 
H.C. Yeager Transportation Co.? Counsel say, We 
beheve this Court will not hear argument upon this 
question: a singular belief, indeed, to which appellants 
beg leave to reply, That is the question appealed to this 
Court. Appellants go still farther, and say that reading 
all the findings of fact together, it appears from them 
the court below ought to have declared, as matter 
of law, that the respondents were jointly and severally 
liable for the losses suffered by the libellants. 

Appellants pray the Court to reject both motions 
and to hear the parties fully in open couit. 

| O. B. SANSUM, 
For Appellants. 
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RCAC E DALES ANB BORON BONE Pena agin cay 


IN THE 


Supreme Court of the alnited States. 


OCTOBER TERM, 1886. 


No. i d 6 ‘ 


THE SUN MUTUAL INSURANCE COMPANY OF 
NEW ORLEANS Et At. 


~ 
ww 
. 


THE KOUNTZ LINE Et At. 


Appeal from the Circuit Court of the United States for the Eastern 


District of Louisiana. 


MOTION OF THE APPELLEES TOSUSPEND THE JUDGMENT 
OF THE COURT IN THIS CASE AND RETAIN THE SAME 
FOR FURTHER ARGUMENT. | 


‘Comes William J. Kountz and states and shows to the 
court that he understands and believes it to be true that on 
last Monday, the 23d instant, this court reversed the judg- 
ment and decree of the court below, and he was apprised of 
that fact at his home in Pittsburg on the following day. 
He has made inquiry for the opinion of the court in making 
such reversal, but the clerk of the court is not able as yet 
to furnish the same to him, and he does not know the 
grounds upon which such reversal was had. He has re- 
tained counsel to move the court for a rehearing of the cause, 
but not having the opinion of the court it is impossible for 


such a motion to be properly prepared and presented and, 
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as he understands, the court is to close the present session 
on the 27th of this month. He has lost no time since 
hearing of the opinion of this court in the cause in tak- 
ing the proper steps to have such motion presented, but 
there will not be sufficient time at this term. He feels 
and believes that the justice and law of the case is with 
him and that the court has made a mistake in de- 
ciding the case against the opinion of the district court 
in which it was originally tried and of the circuit court 
from which the appeal was taken. The case is one of very 
great importance to him; in fact, a reversal of it, in its re- 
sults, will leave him with little or nothing in the way of prop- 
erty or money, and he feels that, upon a fuller presentation 
of the case, a different conclusion from that announced on 
the 23d instant would be reached by this court: 

W herefore he moves the court that the opinion announced 
as aforesaid be recalled and withheld, and the ease be re- 


tained upon the docket and assigned for argument again at 


some proper day of the next term ; or that time be allowed 


him to present at the next term a motion for a rehearing in 


the cause. 
A. H. GARLAND, 


For Kountz. 
District OF COLUMBIA, = 
¥° 1 ha , . > §S 4 
City and County of Washington, | 
I, William J. Kountz, above named, do solemnly swear 
that the mattérs of fact stated in the foregoing motion are 
true. So help me God. 
W. J. Kounrtz. 


Sworn to and subscribed before me this twenty-sixth day 
of May, A. D. 1887. 
[ SEAL. | JAS. M. Ewine, 
Notary Public. 
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DENVER AND RIO GRANDE RAILWAY CO. VS. JAMES HARRIS, 1 


1 Tike DENVER AND Rto GRANDE RAILWAY COMPANY 
US. 
JAMES HARRIS. 


Supreme Court of the Territory of New Mexico. 


THE DeNVER AND Rio GRANDE RAILWAY CoMPany, Plaintiffs in 
Ecrror, 
us. 


JAMES Harris, Defendant in Error. 


Be it remembered that heretofore, to wit, on the eleventh day of 
Deeember, A. D. 1883, there was filed in the office of the clerk of 
the mh court of the Territory of New Mexico the following 
transcript of the record of the district court of the first judicia | district 
of — ‘hueliors within and for the county of Santa Ie, in the 
above-entitled cause, which said transcript was and is [in] the words 
and fivures following, to wit: 


. Transcript of Record. 


eee 


In the Supreme Court of the Territory of New Mexico. 


THe DENVER AND Rio GRANDE RAILWAY COMPANY, | 
laintiff in [crror, Fat 
l'respass. 


‘we. 


| 
JAMES ILArnis, Defendant in Error. 


Breeden and Waldo, attorneys for plaintiff in error ; Gildersleeve 
& Knaebel, attornevs for defendant in error. 


Precip for Woret of Error. riled March 2 ist, LSS3. 


TERRITORY O} — Ww Muxico, 
hy A Judie ral District. County of Santa he Bs 


Be it remembered that heretofore, to wit, on the thirty-first day 
of October, A. D. 1551, James Harris, by his attorneys, Messrs. Gil- 
dersleeve and Inaebel, filed in the clerk’s office of the first judicial 

district court of the Territory of New Mexico within and for 
o the county of Santa Fé his declaration in trespass, which 
said declaration is in the words and figures following, to wit: 


TERRITORY OF NEW MEXICO, | 
, ; ’ .? SO. 
County of Santa fe, } 
In the district court for the first Judicial district of the Territory of 
New Mexico, sitting within and for the county of Santa Fé for 
the trial of causes arising under the lawsof said Territory, at the 


Pam | 


hebruary term, ¢ lohtee 1) hundred and elehty-two (A, 1). 1882) 


To the Hon. L. Bradford Prince, chief justice of the supreme court 
f the Territory of New Mexico : judge of the first judicial 
of the Territory of New Mexico and judge of the first judicla 
district court thereof: : 
Your petitioner, James Harris, plaintiff herein, a resident of the 
county of Santa I¢, in the Territory of New Mexico, complains of 
1—290 
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La rHE DENVER AND RIO GRANDE RAILWAY CO. YS. 


the Den and Rio Grande soe tid Company, a corporation 

crea yanized, and existing unaer and in pursuance of the laws 
of thes of Colorado and ol! io U nited States of America— 

lor Likab W ay reas heretofore. LO Wit. Oli ft he elevent 1) day of J 

in the vear eighteen hundred and seventy-nine, on the line of rail- 

road known as the Denver and Rio Grande railway, at Cu- 


, 
} a = ' 
t charas. 1n the State of Colorado, to wit, 1n the county of 
v7 47 ’ ’ a, a ct ; wy. Ce 
Malta xo 1) Lie ‘| « rit OY y o! \ W NieC@XICO, WhHLeC The sald 
, . . ‘ > " ° ° oad ra. y 7 
taintif! was lawfully in in employ of the Atehison, Voneka and 


, Dr : 4 Bi iia : ae | ; — 
PFANntA Le Rail acd ( OmMmpany, a COrporation organized and then ex- 


: +a, . > ] “ea mY + ; ] re. { Ly fore ae : eile - | 
SLING Under aha 1 » ursuanee oO} the laws of the State ol ly callsaS 


and () Lilie bite a Stat eS ot A meri@a., as a watehman. anid cls such 
\\ 5 1JaV wiV Upon the said ra ilway,. LO Wit. in él han i-@ar PLPoypre Lh (| 
: 

and PURITY thereon. At C‘ucharas aforesaid. to Wit, 1 thre COU 

of Sat: l’é aforesaid. the said defendant. with foree and arimMs ana 

by means of its servants and agents, unlawfully and wronefully 

made an assault upon the said plaintiff, and beat, bruised, wounded, 
. 9 4 . ° . 7 > 

ind ili-treated him, and shot ana dischare@ed divers rifles, @uns, 
| and other fire-arms then and there loaded with gunpowde! 

nd le] lets, which said rifles, guns, pistols, and other fir 


-, . oy see Be aac ‘a ear: Ca 
LO thhal CHa WWNACLbed, Cll} loy ed. Psulgated, and directed OY tie Sala 
. ' , 7 } } ° ae 
qajerendahbht, then and there aimed and Neild at and agalnsi the Sala 
> i .a914 i} nat + | 2 “ i | 1) a? } — 1, | ~ _ . } vs ' Lvaa li 
peichb ii vill, cL Liere py Lilet) alld Wibtih SiLUOL, LO Wit. cl ieAabden puiiet, 

:, , arte , 

struck and wounded the said plaintifl In so orievous a manner that 


rE . : | , t} . i* —— ‘ , “ ty . } lyy 

fhIs ili Was VY WeaNS tHuereol creatly CIspalre | Or, alla »\ 

2 . . 7 a S . ] ‘yr? } ce ote ty A en ] , ] ] a 

-) reason of sueh wounding the said piaintifl Loen ana there 
| Vale nal 15 waran a } 

pecame tame, SICK, and disordered, and Continued so lame. 


sick, and disordered for a long time, to wit, from thenee hitherto : 
and durine all that time the sald plammtit the reby sulfe red rredal 
pain, and was rendered incapable ot follow) Ine and transact ie lis 
necessary affairs and business by him during that time to be done, 
and asa direct result of such sh — wounding, wrong, and in- 
jury becann and is VeVi Une Lit ly ac ippled. 

And also for that the said defen the day and year afore- 
sald, with joree and arms, &e, made another assault on the sid 
plaintiff, to wit, at Cucharas aforesaid, to wit, in the county of Santa 
ix afore said, and venta ir there again beat, bruised, wounded, and 
ill-treated him, insomuch that his hfe was then and there greatly 


| - a a sical Alias se rare 
despaired of, nnd othe Wrohgs to the said plaintiff then ahd there 


a NSA | ' Tae +’ iS - 
Qld, €A@alNSt Ul) peace and “pein of the said lerritory and to the 
. 47 . } . he . . af ' P , i= fs. Me “? , ’ 
damage of the said plaintiff ten thousand dollars. Plaintiff there- 

' . , } ‘ } ° 7 : 
lore brings sult and asks the jud ioment of this honorable court for 


said sum of ten thousand Rar in together with costs of suit. 
GOLDERSLEEVE & KNAEBEL, 
Attorneys | for PP] anti} 


. And afterwards, to wit, at a regular term of the district 

court of the first judicial district of the Territory of New 
Mexico, begun and held within and for the county of Santa Fé, at 
the court-house of said county, in the city of Santa Fé, on the sec- 


— 


JAMES HARRIS. a 


ond Monday of July, in the year one thousand eight hundred and 
lghtv-two, for the trial of causes arising under the laws of said Ter- 
ritory, and on the seventh day of said term, the same being Mon- 
day, July ¥¢ the following, ANIONS other. proceedings were had. LO 


wit: 


—" 


t ‘ 


—s 


JAMES HARRIS 
MSF 
The Denver AND Rio GRANDE RAILWAY ComMPaANy. | 


Now comes the said defendant 


Trespass. 
1280. 

, by its attorneys, T. I. Conway and 
Wilham Breeden, squires, and enters its appearance herein. 


} = — pone a } ¢ Ra (* ) pot Sees ; ‘ 
And afterwards, to wit, on the 12th day of February, A. D. 18S3. 

+] -. 2 £ 7. ; aa oe. (> : 
the said defendant, by its attorneys, filed in the elerk s office atfore- 


said its plea, which said plea is in the words and figures following, 


) 
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‘ 


PeERRITORY OF NEW MEXIco: 


l‘irst Judicial District Court, County of Santa Fé. February Term, 
1ddo0. 


JAMES HARRIS . 
pe Trespass. 


Toe Dexvern AND Rio GRANDE RAILWAY COMPANY. | 


And thre Sid defendant, by its attorneys, Comes ana defends the 
force and Injury when, &e., and says that it Is no’ | 
SUPPOse (| trespass S above laid LO its charge, or any Ol either O} them, 
or any part thereof, in manner and form as the said plaintiff hath 
above thereof complained against it, and of this 
ant, puts itself upon the country. 
BREEDEN anp WALDO, 
Attys for De fendant. 
And the plaintiff doth the like. 
GILDERSLEEVE & KNAEBEL. 


>) : WP? dg, f : P 
Plaintifi’'s Attorneys. 
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s. to Wit. ata regular term of the district court of the 

first judicial district of the ‘Territory of 5 Lh 

within and for the county of Santa I’é, at t : 

county, In the city of Santa Fé, on the first Monday of February, in 
thousand eight hundred and e1 
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day of sald term, the Sabie being lriday, March yd ISS5, the fo 
among other, proceedings, were had, to wit: 
\ JAMES HARRIS 


ls. 


Tue Denver AND Rio GRANDE RAILWAY COMPANY. } 


Trespass. 
1280. 


Now comes the said plaintiff, by his attorneys, Messrs. Gildersleeve 
and Knacbel, and the said defendant comes by its attorney, Wil- 
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THE DENVER AND RIO GRANDE RAILWAY CO. Vs. 

Alejandro Mora, Lorenzo Romero, Maximo Martinez, Manuel 
Apodaca, Sabina Salas, Juan Jose Salazar, Jose Gabriel Ortiz, Juan 
Jose Romero, Jesus Maria Padilla. Be nigno Orte oa, Giullermo Gon- 
zal les, and Lueas Archuleta, tweive good and lawful men of the body 
of the county, who being duly sworn the truth to speak upon the 
Issues Joined between the said parties, hear the evidence, the argu- 
ments « counsel, and the instructions of the court, and retire to 
deliberate upon their verdict. 

And aiterwards, to wit, at tne Same term last aforesaid, and Ol) 
the twenty-fourth day of said term, the same being Mareh OD, L555, 
the following, among other, proceedings were had, to wit 

JAMES Harris —_ 
- | respass. 
- ni | 1280 
Toe Denver anp Rio GranpdE Rainway Company. } 
9 And now again comes the said parties, by their respective 
attorneys, and again comes the jurors heretofore empanneled 
hie I, ana Upon their lies aiaaintl Say that they find 11) favor of 
the said plaintiff and assess his damages at nine thousand dollars 

And aft rwards, to wit, on the same d L\ of the said term last 
aforesaid, the same being penne 4 March 38,1885, the following 
further proceedings were had, to wit 

JAMES ILARRIS sn 
on Trespass. 

” Nae 1280. 

foe DENVER A Rio GRANDE RAILWAY COMPANY. J . 

Now COTMeS the defendant. by its ra rhney, llenry lu. Wald 
Esquire, and moves the court to arrest the judgment upon the ver- 
dict heretofore rendered herein, for reasons set forth im its motion on 
file; and said motion being submitted to the court ne argument, 
and the cour. being sufficiently advised in the prem denies the 
sami 

[t is therefore ordered by the court that the said motion be, and 
the sami lie reby Is, de nie Md. 

[t is the refore oe by the =_— that the said James Harris 
recover of the s The Denver and Rio Grande Railway Company 

the sum of nine thousand dollars, the amount of the dam- 
10 ages heretofore assessed by the jury herein, together with his 

costs 1n this behalf to be taxed. and that he have execution 
therefor: and it is further ordered by the eourt th aul the execution 
in this ease, be, and the sar hereby is, staved for the period of 
sixty da Ss, al that the sald defendant be, and if hereby IS, clven 
sixty days in which to file his bill of exceptions herein. | 

And erwal Is, to wit, - Mora, New Mexico, Tuesday, Mareh 
27, 1888, in chambers, the following proceedings were had, to wit: 

James Harris ) mr... 
- A PeSpass 

Tue DENVER AND RIo GRANDE RAILWAY COMPANY. ) 1250. 

On motion of the said defendant, by its attorney, William Breeden, 

a 
- 2 _ 


ce 


JAMES HARRIS. ) 


iusquire, for reasons set forth in its motion on file, it is ordered by 
the court that the time for filing the bills of exceptions in this cause 
be, and the same hereby is, enlarged until the first day of June, 
1883. 


And afterwards, to wit, in chambers at Santa Fé, New Mexico, 
May 2, 883, the following proceedings were had, to wit: 
o / am © 


JAMES HARRIS 
NS. 12S0. 


THe DENVER AND Rio GRANDE RAILWAY COMPANY. } 


| The time to perfect the appeal in the above-entitled cause 
is extended for chirty days from May 2nd, 1885, and a further 
stay of execution — for said leneth of time in said cause. 
Ss. B. AXTELL, 
Chief Justice , WE. 
And afterwards, to wit, in chambers at Santa I'é, New Mexico, 
May My TSS5 the fr |} OW1N og proceedings Were had, LO wit 


JAMES HARRIS 


THe Denver AND Rio GRANDE RAILWAY COMPANY. } 


Tres} ASS. 
L? SQ. 


. , | i) , ° . . | > : ann {?] . eee " ; . 

It Is ordered that time for defendant to tiie Its DI1li o] exceptions 

° . T } } ns ? 1 } ‘ | 
+>) ‘ ) ) fT ig. {es al a' ’ 41 : Ores 04 } ‘> 7° " 6} ?)}  *4 Serarevs. 
in the above-entitled cause be, and is hereby, enlarged and extended 


until the first dav of Julv. A. D. 1SS3. 


; . 1 ° st. . ‘in aiaoae " a > nial eee ae P 

And afterwards, to wit, at another recuiar term ot sald dist Ict 

eourt. beeun and held on the second Monday of July. 1S83. and on 
} . ae . - Fey 1 : 

the twenty-second day of said term, the same being Phursday, Au- 


. > . - . " & ’ , > 
cust 2, 1883, the following, among other, proceedings were had, to 


A 


JAMES HARRIS ) 
resp: 
Poe DENVER AND RIO GRANDE RAILWAY COMPANY. 
It “ ordered that the time for filing Lyi] s of exceptions in 
the above-entitled cause be, and hers by is, enlarged and ex- 
tended for ete days from this date. 


io 


Ss. B. AXTELL, 
Chief Justice, &e. 


And afterwards, to wit, on the first day of } pepte mber, 1883, the 
efendant, by its altorne eS 7 ed 11) the clerk’ s oflice aforesaid 

its bills of exceptions ; which said 
and figures following, to wit: 
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bills of cupushiaiaate are 1n the words 


GRANDE RAILWAY CO. VS. 
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> sTEWAY COMPANY. } 
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JAMES HARRIS. ( 
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care on the part of the defendant’s servants, or the unskilful or im- 


eens ciate aie alll ito ee eee 
proper doing of any act which the defendant could lawfully do or 
); , nt ae — = oP Ty 
qdirect, or cause to be done: the acts charged Were the wilful and 
wronetul aets of the person who did the same and which the defend- 


’ , - e 
ant could not have authorized to be done in any way. 
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1] |); 1 77 ’ I ( , AY T) 1. |? ii 7 ( ‘\ I 4 \ a , 
ti ENVER AND KIO URANDE INAILWAY ONLPAN Y } 
‘ ina , aw ae gee P , ] I | +“ | ] Ie 
NOW CO Cs thie said plaintiff, by his attorney, .j Kona el a 
, , > . 4 | rT ? . ’ 
qulr nd detendant eomes, by his attorney. William Breeden, Es- 
7 , ] . , | | ; } 
Cjtill and Liis cause COMINe Ob to rf Heard Upon the de- 
n | } 
I ¢ miurrer Ol tlie Scalla ar frendant Sald demurrer IS areued by 
' ] a3 _ Re 
COULDSeL,. as well tor Sala plaintifl as jor sald defendant lie 
ry | It? | + | } } +] ] f } } ryth } ryt] I xr} | 1? 
submitted to the eourt: and the court, bens summeentliy advised 1n 
; : eee See ee ; . ; am A oo ail 
the premises, overrules said Gdeniurrer. lt Is therefore considered U\ 
ar j ia } ia as, . i. YY pe 4] ee 
(ne Court that the said deelaration and the matters thereln con- 
: i sta . ‘ dtl al , ] ; ] } 
tained In manner and form as the same are above pleaded and set 
t ti, ‘ rithi ; } 1? Dey Gas { , aie lot . ,{? a \ Bi ‘ : i ») YT 4] ly 
i ( AUS al SLL LIL i ( | ij} ia Ww LO] SAld pmialhntlil LO maVe ad i maiwntaly bis 


r»] 
declaration on or before ‘Tuesday, the sixth day of Iebruary, 1885. 

‘Lo the ruling and deeision of the court In ove rruling sald de- 
murrer the defendant, by its attorneys, then and there excepted, and 
now prays that this its bill of exceptions be signed, sealed, and made 


apart of the record in said cause, which is accordingly done 
September |. 1883 


S. B. AXTELL, Judge. [SEAL. | 


thence entra 
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TERRITORY OF NEw MeExIco: 


a a ee 
JUUICIAl District TOUT. 


Dp. 1885. 


JAMES HARRIS 
- Trespass. 


{ ey . 


‘ DENVER AND Rio GRANDE RAILWAY COMPANY. 


are ee 
— 


be it rem mbered that on the tria! of the above-entitied Cause 


the plaintiff introduced as a witness Watrer V. Hayt, who testi- 


ine, 1879, I resided at Alamosa, Colorado, and was employed 
mali avelll 1) the postal department, and passed over the road 
L ‘ce days. late Wn the WI] ter ot STS the A. i¥ WV ». I 


their first acts was to make almost an entire change of their em- 
‘gs; there was hard feelings created at once on the part of the 


recent employés of the D.& R.G. The thing came to a focus early 


the road and running it. [ was not an employe of the road at that 


time, but in the mail service. I ran into Alamosa on the night of 
June llth. During the night the night of June 11th the train which 


[ came in on was run out of town. wpe ip that night or early in 
the morning a train consisting of a lot of cattle cars drawn by the 
old switeh engine at t Ic] Moro came into Alamosa. I was awakened 
on the morning of the 12th by ex-Governor Hunt, vice-president 
and assistant manager of { the former D. & kh. G. I knew him very 
well indeed. I no lied to ex-Governor Hunt, asking, in fact, 

18 if the mail train was there. Hesaid it was not. I asked him 
what protection [ was to have for the mail. He said he 
wuld protect it on condition I would run it out. | told Governor 
Hunt 1 would go if he would keep me safe. The train left Alamosa 
at nine o'clock in the morning. It consisted of cattle cars, drawn 
by the old engine from Il Moro, with about two hundred armed 
men aborard; they were under the instructions of Gov. Hunt and 
armed with Winchester and six-shooters. The train proceeded to 
fort Garland, where the first stop was made. I received the mail 
from the postmaster at Fort Garland and gave him his pouch. The 
train then proceeded to Placer, where a stop was made of some time, 
all hands took a drink and received re-enforeements. We then 


went over La Veta Pass, which was very slow work on account of 


the train being so long. About one o'clock we arrived on the other 
side of the hill at La Veta; here we were given dinner; we also re- 
ceived re-enforcements there ; proceeded from there to Cucharas. 
At Cucharas quite a halt was made. After considerable deliberation 
it was decided to move on to Pueblo, where we arrived about six 
o'clock. I think there must have been a crowd of about two 
thousand—a mob—at the railroad depot; considerable demon- 
strations were made. I took my register pouches and went 


over to the postmaster, who refused to receipt, giving as a 


RO RE a aes 


County of Santa Fe. February Term, 


ie into peaceable possession of the D. & R. G. railroad. One of 


in June. 1S79. The A.. T. & S. F. at that time were in control of 


aS hs ey aan Mii ee Eee OE SAO SEM Be a 


JAMES HARRIS. Q 


1g reason that the town was in the hands of a mob. Between 

five and six the train the train arrived from Denver having a 
mail car on but no agent. | unlocked the car and took possession : 
stopped at Pueblo all night. Next morning it was attached to some 
ther train containing the armed men and taken to Canon City, and 
late that afternoon was run into tag ok the train Was supposed to 
be run by the D. & Rh. G. railroad. Gov. Hunt was on the train on 
its journey from Alamosa to ~saoi At every town we passed 


through the train was a ines were fired, and it seemed 
I like a holiday—hke a Fourth of Jul lebrati 
aimost 11 a 110 l\aday—l1lKe cl Ourth oO ULY eceleoration. 
The ninioid i of the armed men ‘oat 1 the cars and said demon- 
strations was to take possession of the aihioud for D. & RK. G. from 


the A. T. & S. ke, who were in peaceable possession. Gov. Hunt 
and Col. Irvin were in charge of that train. Col. Irvin was division 
engineer of that road. When the D. & R. G. men took possession 
of the road they run off the emplovés of the A., T. & 8S. Ff. One in- 
stance was the agent at Alamosa, and the telegraph agent, who were 
taken that night out of their room at the depot by foree. They 
were forced aboard of the eoach and taken to Lake City. The 
agent at Pueblo was run out of his office by anarmed mob. I don’t 

know who they were. They they were under the control of 
20) Gov. Ilunt, Col. Irvin, and Mike Green. They paid their 

men for doing this—for making this war. This D. & R. G. 
or their agents paid those men five dollars a day as wages and 
furnished them with arms. The difficulty between the two roads 
continued for a period of fifteen or twenty days—-commenced about 
the 11th or 12th. l can't swear to the dates. The time ] pulled 
out from Alamosa—the night the engine was taken out—was the first 
demonstration I had seen. ‘This state of otlian ——_— until the 
D. & KR. G. got possession of the ro: i. They had a big demonstra- 
tion on the fourth of July, and I think that was the night on which 
the receiver was appointed—continued from they 12th of June up 
to the fourth of July. The train on which I left Alamosa had a 
United States flag on it. 


Cross-examination : 

@. Do you know who were the directors of the D. & Rh. G. at the 
time ? 

Ans. I don’t know as I can name them all. JI had never been 
present at any of their meetings. I was not present at any ineeting 
of said directors when they authorized any of the proceedings I have 
testified about, and | do not know that said board of directors ever 
authorized any of said proceedings. I know that one of the direct- 

ors, Goy. Hlunt, vice-president and assistant general man- 
2] ager, was on the train while this violence was going on. 
(). How do you know he was a director? 

Ans. Irom his own statements, by seeing his name used in that 
connection, by seeing it printed, by receiving passes from him and 
receiving money from him. 

Q. By his own showing all the way through 
Ans. Yes, sir. 
9—29() 
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ontinuine, witness said: I had received no pass fron 


} 
ar Z > ' a eear ] 
J liv, 15/8: he was reneral manager whet the D. A i, 22: turned 
: ; , ri , } ; ." me O4 4 4 
thie road over to the A... ¥ WS. about ee first Ol January, LSa, 


ri } } co : ] 1 TQR°7Q) 
fhe disturbances I have testified about oceur-ed 1 June, 1870. 


; ' ™ + | _ 7 \ | y I . V — 
Prom #ksanuary to Juhe, 1d, the detendant, thie yA v. G4. Com 
; ia Froad at all. 
pany, Was not operating that line ol road a al 
. 1, ] } sila ai aa at | “se tho ine 

Ma kk Was Introduced and sworn asa witness Tol Lie poreuid) 
Tit} 1} i 1 i 4) vauneattt 
Lil ci (| { = i Ll AS 1) i Ws 

| . 2 ; for = ° 2m 1] rercl Anca 

[ lived in June, 1879, in San Luis, Costilla county, Colorado, and 

} } » i ty i - . 4 > | : | ; lr 
\ . f the eounty and of the district court for the county. Mr. 
H } , ] ! _ ( ] } . 
i Vas Lar ln the first week Ol] Junie LSet, W Nad a term 
baal : i > 4t, 
Like GISTVICE COUT. Durine tne term some attorn SOL Live A 
' | , } , j 7 Oe] ’ _ "" “1 ne I {Urs} — 
[\ Cr, Cll ‘ (LOW TT) About the LOth QO] Lith (ict \ Ol e LL 11 ¢ | WY ci i i 
I. t+ f yell al ev WV? «| ryt tire i. +< 6) 9°?) o 3 | .? of + } OO Ce] 
( LAAT Ia1Ia, Saw avout five or six armed mel. § Opa Li) | 


iecrs store. A man bv the name ol Anderson WaS lll ChHaATYUC 
. ‘ ’ ? —er } 
2° of the partv. [ knew Mr. Anderson very well, and t Ih- 


acl = a _— a ; aon : { 
‘ulred Of him where he was VOMIST ANA What be Was LOlNne to 


Q me toid me ne was YON ACPOSS the mountains to Cuecharas, 
ee ba ee =a I , > _ Sel 
nd that ne was employed by the DP. A R. iy, road. ())) tha ane 
day of June, | think it was, I was at Fort Garland APalh, ANQ % 
ry 4 fwrvry?} 1() | | ‘el cel ; + } >? +17 | ‘ > 6) a >>) 1} 
DOUT TVYOnM) J tO 4 OCIOCK TN LIC MOPrHINe Saw a tralh Come up 
] , rin} . a 9 vat i. , ai sana 
it) Alamosa. here Was one enoline and, | belleve. LWO Cars. 
{4 aia : , ; —— See ae a rrr re :] i) 
olf about two or three hundred vards, but £ could see tha Liie 
; : ; - ) | es st rg. . — ¢) ? ‘* ae 
ears were full of armed men. his was about the ~YOth of June. 


} } . ‘ hi aeons , acy y a } ] ’ } sd ¥* t or oa 
phey nad armed men on; eac train carried abot LWenLYV oO} thirty 
armied men. On the road I saw 2 good many ears that | 

— “ ~them had Cavern lag 
OVrelved. some ol them had movernment flags on, and | 
eral of themthat had holes in 
‘TOdad 

y > rin 7 . » * -_ ? fy . ’ 
LiammMosa to Denver. hie aaa and Rio Grrande olficial 
; U, beeause t | leV did not Waal TO le 
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} syare | ; ’ ‘ ! ee } 

Qn the 2Oth of June the D. & R. tad possession of the entire road 
} 
cr ) 
} 
| 


| was over the whole line, more or less. yee the %Oth) day O] Ju 
and | undertake to swear positively that on that particul: 


I) 

av the D. & R. G. had possession of that line. The know 

on whieh I testify is I knew that pny they took the 
road on the LOth or 12th until the case came up in Denver U “ee 
ites court and the judge set a eertain day that the road shou ld | 
turned back to the A., T. & S. F. On the 20th of June I was in C 
illa county, I went upto Denver about that time. I was either in 
Costilla, Denver, or on the road to Denver. I don’t think I was in 
all tl aces during that day. 


(). Llow can you swear as to who had possession of that road in 
Denver that day and at the same time swear as to who in Al: ? 
[| A.] I ke pt pretty we 1] informed as to what they were 
And continuing, witness sald : 


tmnoOSsa 
dL Ing. 

| only know they were in possession 
the day I went up to Denver. I know they had possession of the en- 


tire line the day I went to Denver. I cannot swear exactly. but more 


JAMES HARRIS. 1] 


or less. | left the 20th. The train left Fort Garland about eight 


o'clock in the morning, and I got into Denver about nine or ten 
o'clock at Nigit. | cannot swear who had possession of that road at 
Denver when I left Alamosa. I knew who had bean on that 
day, becau se spoxe to a or at many ofthe lals a Lt ls “ui Deen work- 


ing for the A., T. & S. if, and they told me what had oceurred at 


pretty near every station on the road. [ was never present at any 
meeting of piss directors of the D. & Rh. G. 
: , : ial 
2 (). Do you know, then, of vour own knowledge, of that 


} . ° ,* P i: & 
company having taken possession of the road 


Ans \bout the lth or oth day ol June i man by the name ol 
Charhe Carrol eame to me from San Lou IS, a nd I knew by what he 


told me and some mor 

Continuing, witness said: [| was in Col. Hunts s room, and know 
from what he told me; that’s all I do know. I know EHunt had to 
do \\ ith lieu rond beeause he told le SO. | abey rom aa he told 
me; | knew it in no other wav; I onlv knew it from what I heard 


re : = Sons “F > ogee a 4 yee 3 ] < ee , 
JAMES Harris was sworn for the plaintiff, and testified as follows - 


: | 


Lam thie misintifl it this eause. On the 10th of June, S79, 
was 1n different places in different counties and different States. 
was emploved by the A., T. & S. I. at El Moro, Cucharas, and 
Fort Garland, Colorado, as watchman of the re T&S. FF. Railroad 


from) the sixth ol April of the same yvear. | recelved an injurv 

about that time. Wels wee on—!| ana a pares of 12 men—was 
1} 1 i . x? . ] c } j a 

called on from El Moro to meet the officials of the Santa Ié at 


Cacharas. Colorado. LO CSCort the tn trom there over the moun- 


25 tain to Fort Garland. They were going over to attend court 

We waited at Fort Garland until the return of the office 
i. | ] : | le - ’ ] ’ + « aaa 4 , 
Prom Sih btulis. when we @eame back to Cucharas: 1 hey lef vb US thre L*¢ 


and took the train on to Denver; that was about the eloht 

The next morning I was sent to El Moro to get some Winchester 
rifles from the agent there to arm us, alone with the pistols we had, 
ror OUT party at | Cucharas. They CN eats — between the ay i 
&k oS. bk. and odes L_& “4 (Cr, Un the even se me LOth or l1-, about 
ll oclock in the night, | he-rd a train or an engine coming. I woke 
Lhe man wlio Wis mn ye ‘ore of Our Party ana old him t 
train cemine. Ele asked me in what direction it was coming, and | 


Si 


— 


told him [El Moro. Ele got up and took his lantern in one hand and 
his rifle in the other and told me to stick a red heht in front of the 


° 


pot. HLe started on down the track and in about ten or fifteen 


miinutes saw him climbing up from the track on the coal shaft, 
and JUSt as he vot Up there some one hollered, “Throw up your 


) 


1) Gs, VOU SON son of a bitch,” and I told the boys who were with 
me—I says, Get yourselves ready, fellows; and [ started to put the 
lantern in front of the depot. Just as I did so they commenced 

firing at me. IL could not tell who they were; came from the 
26 direction of this train—from the direction this engine was 
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coming. When I got to the door they quit firing; everything 


was qui [ told the boys to come and help me fix some small sticks 


—s 


out of the door and make a breastworks outside of the depot. Just 


about the time we had the sticks in position I saw some one slip- 
ping up the track; I could not tell who they were, as 1t was dark, 
and Says, m Who COMNeS there ?” il place of answering thev COLlll- 
menced to fire upon us, and I gave t 
return the fire. We kept up the firing for ten or fifteen minutes. <A 
man hotiel a &- 
feller said. 
order?” says, “It’s Mik- Green, and come on here quick.” The 
men then quit firing and followed him. 

@. Did you hear Mike Green ? 

Ans. I heard a man who said he was Mike Green; [ know his 
voice, and reeognized that voice as Mike Green’s; he was road- 
master ot the 1). VY R. (G. 


d. “€ome away trom t 


} ] r 7 a7 \ ; 
ed, here and stop that wring. some 
Who is 1t giving that order? says Who is it give that 


we 


}uINE The erowd withdrew and turned 
around around on the Y lavine off to Alamosa. We did not 
know what they were doing until the engine blew her whistle; 
she started down Ol) thie dead jump In wm the other direetion 
over toward Alamosa. j Cy have FONE for reln- 
foreene tS, and it won't do for us to take any chances and stay 
here until they come back.” We put on two hand-cars; it 

Zé was about one o’cloeck at night, and started towards Pueblo: 
we had gone about a mile and a-half—to the first cut north 

of Cucharas. Just after running through this cut we run onto a 
ly ot men who were senttered across if - ~tHoere Was a big rise Ol) 
he other side and we were putting on extra foree to climb this 
orade, traveling about nine or ten miles an hour: when we struck 
this foree there were five of us on the first ear and six on the rear 


we es — at 
ne on the right-hand side of the ear, between the 


been 
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two levers, passing this party. Just as we came up to them they 
1 ¥ 9") ] ] ) , } , ff ] ; os hue ’ ; 1] “* . ’ 
turned loose on us a volley of shots, Could NOt tell HOW Many, and 
| was hit by that volley, and a man who was standing in front of 
me, and I fell off to the right. It was down a big dump; I suppose 


79 or 8O feet, and I found myself at the bottom, with my right lee 
turned backwards, my right foot on my right shoulder, laving on 
my left side. [I was hit by bullets; I was hurt in the right side, and 
just then | saw an engine between meand Pueblo—right north of me. 
he rest of our boys: “ You had better quit firing, boys; 
there’s a train coming in front, and I guess they’ve got more men.” 
The ball went in here and came out here (showing the jury about 

the hip). Ilay there about halfan hour. The engine I saw 
28 come moving up towards us,and I thought I knew the crowd 

that was on the train and hollered, saying: “ Is Ben. Smith 
on that train.” “No; Ben. Smith is not here, but Capt. Anderson 
is.” Capt. Auderson was one of the directors of the road, as I thought: 
he done the employment. Ile had charge of the D. & R. G. forces, 
who shot me. Capt. Anderson eame Up to me and SAVS, Jesus 
Christ, isthis Jim!” I says, “ Yes, it is.” He says, “I would not care 
if it was any one else but you.” He called some of his men over 


e/ 


JAMES HARRIS. 13 


and carried me and put me on the train and then came back and 
vot the other men; then we started for Huerfano; when we got there 
they carried me into the hotel and I sent for a doctor. The doctor 
came and examined me, and put my * ‘¢ Into position, and then the 
sheriff came into the room and took-the men who brou ught me 
= weep mean the rest of the Saeaal locked them up in jail 
and left me and the other wounded man. Capt. Anderson came to 
sce me ahaa The next morning a train came down from to- 
wards Alamosa; 1t was loaded with men on Lop armed, with the 
United States flag up on the middle of the train and a lot of mail 
sacks seattered around it. The train stop-ed there and Gov. ILunt 

eame over to the hotel where I was. The proprietor says to 


29 him, “Ifere aré some of the men who were wounded last 
night in th : fight. Ile says, “ Were they hurt very bad?” 
The proprietor says, “There was one dying.” He says, “ Which 


side was he on?” “QOn the Denver and Rio Grande forees, but 
these other two boys were Atchison, Topeka and Santa Fe.” “He 
says, “I don’t eare about them. I don’t want to see them.” I said 
You old Soni of a ly1- eh, the reo IS nobody Wahts to see you either.” 
[ was there twenty-one days. The first eight davs.. had no pain, 
everything Was dead, but from that time O}} lic hot know whet! ier 
I was alive or dead: the doctor laid rioht on the bed with me all 
— long and made me two or three visits a day. I guess Ll wore 
my teeth off plum- to the gums, and my fingers, | expect the marks 
of them are on the bed posts LO this day. Waals OF} erute he S Up) LO 
the first of November. a but | could hot vel along without a 


4 


— 


cane until asia ini -einl in the netehborhood of June, 1SSIl. It was 
all of two vears before [ was able to work. Jam aman who works 
fora living, My health was very good previous to receiving that 
wound. [I had just completed about ten years service for 
the United States Government. Since then miy leo has pained 
me at times; a kind of rheumatie pain ecatehes me mn 

hip at times; it deprives me of work; sometimes a day 
OU at a time. sometimes more. It has shortened my leg. 

[ wear one heel longer than the other. It effected my pri- 
vate parts ; after the wound my testicles swelled up about as big as 
beings anil eben as “niga rmeellie nbn d wap wasted 
away. fam not able to emit. My condition previou to that time 
was generally pretty ak on natural or normal condition. I got ae- 
quaint = with Cap. Anderson just after I went into the employ of 
the Santa I°é Company. Ile had charge of some coal mines and 
some men at 1] Moro, and he came to me one day at El Moro, and 

‘You'd better quit the damned outfit and work for us; we pay 
- tter wages.” I would not hire to him. On about the 2othof May 


» ae 


} 


he came to me in the evening as I was putting the guards on for the 
night at the round-house at El Mora; it was part of my work to 
place euards upon : at night; it was the round-house of the Den- 
ver & Rio Grande, but was the property of the Santa Ie; there were 
two engines in it, and several other articles. [ was just going to put 
the guards on when I saw Cap. Anderson as I passed by going from 
the depot to the round-house. He said: “Jim, | want to see you 
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come back.” “ Very well; IT will see you In a lew min- 


| | 
i ( ( Ci | 
- ? 
i \ 1 say about ¢ ap. shiiderson 
' r } : . e ; ’ ] . ; < ] : .r) “4\) 
hat he was 1n eharege of some coal mines of the yen Vel 
ide at El Moro. 
. 2 a 
CONULINUING, Sala 
} : | 
' . } a» + + ’ +t T } ¥ \) ) ‘on — | peak I Bene 
tL Came VACK TVOT PULTIN OlL Th) \ labras ( ye | » cbt 
‘ } t } ] 1» “¥ 
Lnderson, here IT am Ile said, “ Let's go up to hhute's 
Y 1 } } 
\ } { t } ) } ] oo ,/ ~ | £730? & (111 q) ~ ()- 
v\ O} YTO THe SAIOON ana Wi bad VOr ti 300) 
| ] i a } ] oe . oO , 4 | , 
Ile said i IN Tee pli, VOU ave a poo! man, WOrKRTNE TO0l 
‘ I] " This road war does not 
A <li . ere Sil PSCLIAG, i ii Palivoad ,cl; ‘ i 
] | , \ r ' s ? 
Me PICK OUT ! » OF Vour owh Men toO-hnlwnt to 
] ] , ; | | 
Pecll Libatb POUNdG-OUSE iD prac of the men vou have put 
| ; ae | ] } cé ’ 
i | i olve vou elevhnteeh Nundred aoitars | SaVS, No. 
) ?) hy } + | } } ] ] tt 1} as} ) rT ¢ Id) neh 
} = iC CIO TcCeCell LIIWGUSAli! Cal ktrSsS VOU Call t Vet tl 
bobo ln oP. © ee hnatiol) 
] ] } ; : ae, oO 
KnOoOW the name of the mah who shot me. i KNOW who 
7 } - } so i ° } — } - : ‘ 
it WAS 1h the nignet. A numbper ol} people hired | KHOW 
> j 
, 5 } . - . ¥ , 
es L lhe ne Was the only ma Wilo si OC I the midadte 
ix Iti iront oi riie Lier wer ti} ry Or rors I}} 1} With him: 
1? {> 7 } | } 1 
L| ito ali Tre Some had Wineh sters, Sonn had breeeh- 
] | ne bie ! 
rUSKeLS-— Spr~nevThetas | DCcLileve Cahhtsay now beudi\ had 
| 
} if ] : ; 
ncehesters lf sawthree or four, | think [know that more 
7 re ad } ] i ) | wey 7“ ‘ ’ = | | 7 ’ ‘Ps ] 7 ; 
none bad then. rt Cahi t Sa\ how manv nad the cLt'1}) \ 
. . ] dia ate dan : ] I; : 
ls e | eal Lsay how many fhrea: <nHow that more 
ie. } ] 4 YW ais Le ee i "e Be a ro 3 
mired. i dont know that aS mManv as five red. l did not 
4 ge iat ry. | 
manyVy Shots were hired out ol} \\ inchesters. l‘o the Dest 
1] ves ] ] a = {* , > o , » > - ] 
o1ljection, 1 thought saw [rom tour o} five arm\ muskets 
or four with Winehesters: that was all I could see: there 


mo , ’ as ' “ei 
di there were thirty or forty 


fired. ‘There was only one had the army musket that | 


: 


ive of—the man that shot me. I don’t know his name. — ] 


} “ “hg . F , . : - ' , ; ° , ae 7 t ° 
him before. He was a Mexiecan—an ordinary-sized Meyj- 
] j ] ] ee 3 H ee Dd : = 
—about the usual size of a Mexican: a pretty Spare man 
_— | ‘ . » £ D a» ] > ; ’ ' — } 
L quite as ta | as vou (Breeden. about 6 feet }, [ft Was about 


’ : eo | =). 4] , 

kK OH the morning oj June Lith, Is/9: the moon Was Just 
} ] : = il , a } ; ’ 

ver the eastern Hhor1ison: 1b Was not licht enough LO see 


— 


J i] ] : . 
the people there or tell whether they were Alexicans or 


NS. cannot say how many of them were Mexicans. He 


nearer to me than any of the others. I cannot be certain, 


they were nearly all Mexieans. At thi first volley al] 
fired at the same time. There were ten men with ne— 
behind me; twas In advanee of the party. can't Say 
v many fired. I swear that more than one fired : from 


darkness and the sounds of the shots | should say that at 


bine) peter y: . 
esincha RL Cit 
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least half of them fired—somewhere near 15 or 20: it had been a 
pretty dark night; when they fired it was getting to be pretty leg 
f eould not see the whole 30 or 40. | will not swear there were 3O 
or 40. JT will swear that there were 20. I was shot in the lip ; the 
ball passed through. [ never found the ball and do not know its 
size. I know the kind of a gun I was shot with from the man whe 
shot me. I was ona hand-car when shot, going to Pueblo, at about 
ten milesan hour. Iwas not working the car, but standing between 
the levers; the people who fired were standing one on the track ane 
Ol} hoth sides ot the track O}) the eround., | Cahnot state the dis- 
tance thie y were from me, They did hot eall OH US tO sStO)D: the first 
warning I heard was a shot. They appeared to have been lving 

| just rose up and. fired. I was shot by the first volley; 
niber fired. | ain not certain who those people were. 


a 
—" 
— 
ae 
—_ 
_— 
— 
—_ 


except Ole % | Call SWeCé iv to the identi eal man who shot hie, Thirty 
or forty fired at me, and yet I swear that IT identified i 
the particular head who shot De: he Wiis standing On the 

track, right in front of me; it was quite a large dump, 


4 and the others Were ON both sides ot it. | sald. “Sup- 

pase they had Ly Cy) lying down.” | oe the nad 
who shot me was lying down. They Just raised up and fired : 
did hot call Olk US OF speak. | recognized the man who shot 
me next morning. I knew him that night; knew he was a 


Mexican, and of ordinary size. I saw him next morning, and that 
enables me to deseribe him. I recognized him next morning, and 
he told mie,” | know you are the Pad) shot. but Vou are not the 


man who shot mi Sand hope you wlll forgive me before I diev 
had lis face right in) my mind, and I could have told him in a thou- 
sand. I don’t know how I could pick out the man who shot me, 
but I did it, and the next morning lL asked him if he were not the 


] 


man who shot me, and he said he was; and said, “I hope you will 
forgive me before I die.” The affair oceurred in TLuerfano county, 
to the best of my recollection. The party was in charge of Captain 
William An ning it was not under the charge of the sheriff of 
fluerfano county that | “a of. I don’t know whether the sheriff 
was there or not. I did not know the sheriff, and do not know that 
he was not there that night [ do not know that he was not in 
charge of the party, only Cap. Anderson required me to surrender 
my arms. All that | know is that I was going on that 


Oe railroad that meht im a hand-ear, and a party of 50 or 40 
men raised up im you and that [ was injured; that is all I 
know. And I knew that they had parties alone there every day, 


and they had the section-house there filled with arms to use on me. 

(). Who do you mean by they? 

Ans. | mean to say Cap. Anderson and some of the working force, 
men who was workin 1S every day on the section on that road in the 
emplove of the Santa I*¢ Company, but with tne feelings against 
them; turned traitors on us and fired on us at night. 

(). Employés of the Atchison, Topeka and Santa I¢ Railroad 
Company? 


OS ee - - . 
LO LEE SEIT TS OTE NE: ee OH ett ee tea | perme 
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: 


Cap. Anderson, 
dollars per day. 


the Denver nd 


of 


by 


‘tter in 


felt my 


ee ee eee parts T don’t think | am 
74 

tall, and never will b fam aon SIX Vea rs of age. l'rom 
) was shot to October Ist. 1879. L was paid by the Santa fre 
y at the same rate at which I was employed from that time 

intil February following | was paid by the company at a smaller 
rate,and from then until June — | had to make my own 

¢ living, which | did by hobbling around and emptying slops 
1. the saioons f am now a miner. L commenced mining 

bout the Ist of September, 1882, two years and seven or cight 
nonths after 1 was hurt Le fore i t | aes water, and was a 


s just coming the 


‘ 


been 


} ;* <° , * e 
rt) >\ -- J working for a time fo gra Charity in 
} . ? —_ . : ° : | > S 
nta Fé: had been in the saloon business a little before I was shot. 
Y 1] ¢] id intrad l ar aff } 3 aid eausce and 
i i11S iS all the evidence Introduced or ohered 1N Salad eause, and 
} {° : i as ‘a ee | Md ‘ } 
le ¢ denee before the court and mary mM salad Cause, and 1p 


iL, bv 


ts attorMey-, prays I 


2 ‘ 4 <> . ae 7 + : ’ Oa 
s Its I exceptions Containing the evidence, and to preserve 
wide ap i} ; +] “7 ] ] ] } ‘ 
al 1 pring th aeee rntO LAC FTeCcord, by SINE ~seaied, and made a 
+ i’ ] | = . 7 y* 
| Be | 1) record Imi Sala Cause, WHICH IS done accordingly. 
? o> ' 
September 1st. 1SS5. 
Ce | YFINY } 7 
S. B. AXTELL, Judge. [sEat.] 
. ? 1 , , . 
\nd be it further remembered that on the trial of said cause the 
} | + 4 > . ‘ } ] + ] ¢ 
ae! Ln) OV Its attorney-, obyectead to each and ry question put 
4 . | " y gf { i ry : 7 
to witness-, Walter V. Hayt and C. F. Maver, s eparately and 
; } ] | | } . Bs T ve | ; ] 
parbicula Lak LO TNE ANSWeEPS LO Salad lestions and each of them, 
eke Othe entire evidel< Of Salad Withesses, as irrelley: anit, 
46)" ] } ] } + 2 
Sy mmaterial, and not connected with the matter in issue or 
, ] ] ? ] | e ¢ . . ' ] “ iff } 
Nn the supposed Cause oO} yn of said — ff, and also 
4 4 ] ‘ : oe ae : i ] — . 'y + —7 " 
Lf hat portion oi the evidence ol thi WiItLHeSS oo James 
- } ] | d 
i Nn relates to events and occurrences prior t O tues cenadiivite. 
4. } F : ’ . ‘ } > ? 
Lit} Gd pla ib Whieh ne was Inyured as testifie ( by him, ana to 
en ) tion put to and answer made by him tcue hing such events 
} ’ P| j ’ 7 
and oceurrenees: which objections wer oman overruled by the 
coul i sald questions, answers, and evide see sheng ong sad to which 
171 | ; t | } f | } f } > 
ruil 8, eC Coul lh CACH TOStalice he defendant. by Its tlorney- 
Be } ; ° "The . ° 
GQid Lil dha there except, all IOW Prays that LHS 11S bill of excep- 
. 7 ] an nee ; , : 
tions be signed, se: led Nd made a part O] the reeord 1h) said Cause, 


Te nl] vine glan 
is ACCOPaAITNGITY ohne, 


4 Ist. ISS5 


ptel ibe 


AA TELL. Judge. [SEAL. | 
the evidenee in said 
Ss attorney-, moved the court to 


] — ee a . . | > } ; , 

And be 1t further remembered th; atte. 
] , ?- 
osed,. the defendat 


yllows. 


it. DV it 


Ss 


to wil 


FTARRIS vs. DENVER 


plaintiff com plat 
the defendant, 
for which this defendant obec be 
the defendant. 


ie this ¢ ause 
which injured t 
defendant or for any purpose. 
‘fendant. 
Agents or managers of snag 
ennnot be 
shoot a person, 


Was hot 


such company 
so as to evi rit lable for any 5 
thereby. 
‘ea it et company can 
any employe 


part lined out.. 
court denied said mot he and refused to give 


tions,and thereupon i *, against the objection of the 


JAMES 


AND R 


LAILWAY COMPANY. 


Instructs you as matter of law t 


he case it 
ft 


was a wilful te 


Refused. 
‘ts vou that — t 


ther officer « 
, you should 


3S FO CSC V1 1 ¢ 
he plaintiff were IN ANY Manner 


‘are the aftiec ers. | 
-usunl cours 
or manager, % 


Cr person. 


Mend cour Instructs the jury threat 
the plaintiff was shot byt 
shooting 
that such 
“such employe or ag nit, as sue ‘“ emplové ora 
t bound 


nanager of 


lis omaaeat: 


shoot ra 


cst in shooting’ 
‘from the ey ade 
vy, that such — Or agent 
ithority of 
acts or that rit] an some way 
act. | Lin 
uld find for 


T 


THE JURY: 
~bserag aad Rio Grane 


f it was committed 


linble. 


3 ] 
efendanht 
being 


COMMpany 
,to direct 
waneeene)' bind suc 


Retused. 


istrueted the 
as follows. that is to say? 


le railroad 


ine jury 


the agent or 
1e part of said a : 
you should tind for 


ence that the man who did 
1 the employ of the 
That being the case, the jury should 
Refuse cd. 


they may 
~ ] 

nen ih the 

sid by 


] ee » 
Ici) Oradell 


t 


or act to any 


| 


veld liable for the 
person or causing | 
to the satisfa 
employed 


ot direeto 


COMpanyv cou l 
com mitt 
for the defendant. 


atle , 
‘LS OF OFrael 


has eke power or 


under the 
which the 


agents of 


rent or agents 


e 


ie tort of which plaintiff complains 
was such a tort as that neither the assistant general manager a vice- 
president or any 

ize to be committed or 
bind this defend: 


d au- 
so as to 


Re- 


the firing 


allroad corporation such 
ly employed by such company to 
s,or Manager of such com- 
employment as such ofh- 
rized to employ any one to 
believe from 
employ of the 
an agent of 


_ 


beyond 


] ; 
cmpioyes 


company 


Ole who 


ction of the 

the .com- 
o do such 
ratified the said aet and adopted 
ling such proof 


the defendant. Give} 


in this 


said instrue- 


believe from the evidence that 
employed the men who fired 
pon and wounded the defendant, and instructed them to use vio- 
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lenee against the employes of the Atchison, Topeka and Santa ie 
road, and also find that the men so employed did shoot and wound 
this plaintiff? mn obedience to the orders and under the direetion of 
the officers and agvents of the Denve and Rio Grande R. R., they 
must find a verdict for plaintiff 

lt you find for the p lain tiff you will find such an amount of dam- 

s vou think just, not to exceed the sum of $10,000.00 In de- 
wining theamot int tof - mages vou are at liberty to consider to con- 
sider the anguish of the pl: ‘intiff, both in body and mind, both in the 
present, 1n the past and in the future, so far as they are connected 

by the evidence with the wroneful eets of the defendant. 

(ON the « (it uestio}l 1 of « lamages, if you believe from the eV1- 
Gence that the nyu ries were rec ived by the plaintiff as he 
testifies, you are not limited to the consideration of of the pain and 
agony of mind and body incidental to the gun-shot wound, the 

ises received in being thrown from the hand-car, the contortion 
of the leg and the suffering during sickness, but you must also con- 

ler all Rosanne cen loss of time and business undergone by the 
plainti the years following the occurrence, as well as all future 
damage and discomforts that, in your judg nent, will probab ly fol- 
low in the future throughout the defe ndant’s life. 

The damages are wholly within your i ueon but since the 
plaintiff claims ten thousand dollars only, you cannot In any view 

vard him a greater sum than ten thousand dol lars. 

[n estimating the damages you may consider the effects that,in your 


ane rrmehnt., W ii] probably follow throuehout “9 plain ntl ¢ ~ life as a re- 
: he ae - é' 
Sul] Tipe iInid©ry : and if vou believe trom the evidence that the 


potent by reason of the defendants wrong proved, you can award 
damages to compensate him for the deprivation which he may 

suffer in loss of any comforts of marriage and of the power to 
A? have offspring ; but the damages are in any ease limited to 

$10.000.00 ip the aggregate, al grounds of damage considered. 
You are not limited to mear-ly to compensatory damages, but if you 
find that the defendant acted with bad intent, and in pursuance of 
all unlawful PUPpPOse sought fore bly ‘to take possession of the line 
of railway occupied by the . abso Topeka and Santa I°é Railroad 


plaintiff has been deprived of virility and rendered sexually im- 
| 
5 


Company, and in so doing s shot pl: aintiff and e: eee him incura- 
ble and permanent ee cans are permitted to find punative or 
exemplary damages over and above ordinary damages, alwavs bear- 


ing in mind that the total verdict cannot exceed ten thousand dol- 


| . 
pe «= 


‘he corporation 1s liable, if you believe the testimony of the wit- 
nesses A corporation can act through agents, and if the defendant 
used the e proved to to gal n the property sought, it is liable in 
not exceeding + $10,000. Refused. 
fo which ruli Ing and decision of the court in refusing the instruc- 
tions as skcad fo" | by the defendant, and in giving the instructions which 
oO] jection being made to each separate instruction and 
each portion of such instructions), and to the action of the court in 
submitting said cause to the jury, the defendant, by its attor- 
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ney, did then and there except, and and now asks that this 
its bill of exceptions be signed, sealed, and made a part of the 


record, which is accordingly done. 
September Ist, 1585. 
S. B. AXTELL, Judge. [Sear.] 


And be it further rem-bered that after the jury which tried the 
above-entitled cause had returned a verdict thereon, and before 
judgment had been entered thereon, the said defendant, by its at- 
torney, filed its motion for judgement non obstante veredicto. 


TERRITORY OF NEw MENICO: 


‘ict Court, County 
1SS83. 


Kirst Judicial Disti of Santa Fe. February Term, 


James FARRIS ) 
| Tr Spass. 


Us, 
Tae Dexver ano Rio GRANDE Rainway Company. } 


a Sie pene of the verdict of the jury herein, 
) 


} = , 
VeCAUSe LHIECLe 


} “s } . F . : 
the said deelaration OWS Ho state of Taects 


And now, upon 
comes the sald defendant and moves the court to enter que agement 
herein for the said de fendant, notwithst: ee the verdict herein, 

Is no cause of action stated in the declaration herein 
s| 


and beeause states and 
the plaintiff 


which if admitted to be true, would give the 
4 any cause or right of action against the said defendant. 
BREEDEN & WALDO, 
Atty S for Deft 


Which motion was overruled and denied by the court in the 


words and figures following, to wit: 


JAMES HARRIS ) eo. | 
| respass. 
rey > ae a > { L280. 
Poe DENVER AND Rro GRANDE RAILWAY COMPANY. J 


Now comes the said defendant, by its attorney, Henry L. Waldo, 
squire, and moves the court for al juds omelt herein, non obstante 
veredicto, and the court being sufhic iently 
overrules the said motion; it is therefore ordered by the court that 
the said mot lion be, and the Ssablhe hereby 1S, denied. 

And thereupon the defendant, by its attorney, moved the court 
he verdict and grant it a new trial in said cause, which 


fol] ows, to Wit: 


advised 11i the premises 


to set aside t 

motion Was as 

[In the District Court, County of Santa I’e.  Feb’y Term, 1883. 
JAMES HARRIS 


US. 
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Toe Denver AND Rio GRANDE RAILWAY COMPANY. 
the court to set aside 


Now comes the said defendant and moves 
trial. for the 


the verdict in the above-entitled cause and grant anew 


following reasons, to wit : 


*) -_ . ow 
LU THE DENVER AND RIO GRANDE RAILWAY CO. VS. 


first. ‘he verdict was contrary to the law and the evidence. 


Second. ‘The court erred in allowing improper evidence to go to 
bli yury yh | half of the pla eanee 

Phi fae court erred in not excluding improper evidence of- 
fered by the plaintiff from the jury. 


| : | ry.) ‘ ree . “e- P } z 4 . 

Kourth. Phe eoun ~on its own motion and at the request of the 
] -_ _ {7 : oo . , 7 ‘4 } . — | ‘TY : , ——- Oa 
plains, Pave IMpropet and WrOHGD TNsStructions to the JUrY. 
aft iL; 2a IMsStruetions Given Vv the court on its own motion and 


t. y , Ae tT , 4 se ieee ? i >> : - ee . 
On the motion OF the plalntill Misdirected and } islead the jury, Ol 


S court refused to give proper instructions to the jury 
that were asked for by the defendant 

Sevent ‘he court erred in permitting the plaintiff to introduce 
any evidenee tending to show that any oflicer or employé or agent 

O SS 4 ehnadahnt Company did Or Caus | to he done. or adp- 
16 proved Ol thi doing of any of the alleged acts complained 

of, without showing tl Lt th l dant ¢ pany by the board 
of directors either directed the same or adopted or approved of the 
same aiter ards. 

Eighth. The court erred in allowing the plaintiff to prove that he 
was hurt by any one in the employ of the defendant company wiih- 
out first showing that the person so doing had authority from the 
defendant company to do such acts, or that the defendant company 


atterwards adi ypted the sa 
- ry rix}. — Ss : an 
Ninth. here 1s li CV it 


} . a } a te 2 . ee a he : 
shooting was at the time in the employ ol the « 


} 
i 
, { 
4 


ence showing that the person who did the 
lefendant company. 


fenth. There is no evidence tending to prove that the defendant 
company either authorized the alleged shooting or adopted or ap- 
proved of the same as Its own act 

Kleventh. | appears by the evidenee that the shooting in ques- 
tion was a wilful shooting, unauthorized or unadopted by the de- 


fendant company in such a manner as could or would bind said 
company. 

Twelfth. The eourt admitted and allowed the jury to eonsider 
hearsay evidence and evidence 


bearing in matter in issue, bu 


f ; 


f many facts not in anv manner 
laving a tendeney to mislead the 


+ 
‘ 


BREEDEN & WALDO. 
D fi ndant’s Att’ ys. 
Brut the eourt also denied sald last-named motion in the words 
and figures following, to wit: 
JAMES HARRIS ) - 
lrespass. 
1280. 
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Ture Denver AND Rito GRANDE RAILWAY Company. } 


, 


Now comes the said defendant, by it- attorney, Henry L. Waldo 
Esquire, and moves the court to grant a new trial in this eause for 
reasons set fourth in said motion on file, and said motion being sub- 


Nis 
ie 


JAMES HARRIS. 21 


mitted to the court, without argument, and the court being suffi- 
ciently advised in the premises, denies said motion. It is there- 
fore ordered by the court that said motion be and the same — 
hereby denied. And, thereupon the defendant, by its attorney, 
moved the court to arrest the judgment in said cause, and filed its 
metion as follows, to wit: 


In the District Court, County of Santa Fé. February Term, 1883. 


AS JAMES JTTARRIS 
Us. 


THe Denver AnD Rio GRANDE Raitway Company. 


Now comes the ‘said defendant, by its attorneys, and moves the 
court to arrest the judgment in the above-entitled cause for the rea- 
sons following, to wit: The evidence in said cause introdueed on 
behalf of said plaintiff does not tend to prove the allegations of said 
declaration. Said declaration is insufficient in law so as to bind 
said defendant to answer the same or authorize any judgment to be 
entered against said defendant thereon. | 

BREEDEN & WALDO, 
Attys for Def't. 


Which motion for an arrest of Judgment was also denied by the 
court. 

To the ruling and decision of the court in overruling and deny- 
Ing each the motion for non obstante veredicto for a new trial and 
for an arrest of judgment, the defendant, by its attorney, did then 
and there except, and now ask, that this its bill of exceptions be 
signed, sealed, and made a part of the record in said cause, which is 
accordingly done. 

Septem ber 1, 1885. 


S. B. AXTELL, Judge. [SEAL ] 


And be it further remembered that on the trial of said cause 

49 the defendant, by its attorney, objected to each question, 
answer, and statement as to what was said or stated by Gov. 

Hunt, Cap. Anderson, or any other person named by either of the 
witnesses, on the ground that such evidence was mere hearsay, and 
that the declarations of such persons could not effect the defendant, 
and that such evidence was misleading and improper, but such ob- 
jections were in each instance overruled, and such questions, an- 
swers, and statements admitted ; to which rulings the the defendant, 
by its attorney, then and there in each instance excepted ; defend- 
ant also objected to the statements of witness Walter V. Hayt that 
Gov. Hunt was assistant manager and vice-president cf the D. & 
R. G.; the statement that the postmaster at Pueblo refused to re- 
ceipt for registered packages, and gave as a reason for such refusal 
that the town was in the hands of a mob; also the statement that 
the train referred to was supposed to be run by the D. & R.G. rail- 
road; also statement as to the demonstration on the road; also 
statement as to the oceasion of the doings referred to by witness ; 
also the statement as to how the D. & R. G. men treated the em- 
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ployes of the A., T. & S.F., and as to what happened to the agent 

and telegraph agent at Alamosa, and the agent at Pueblo; 
0 and the statement that the men were under control of Gov. 

Hunt, Col. Irwin, and Mike Green ; and to the statement that 
Gov. tiunt was on the train. Defendant also objected to state- 
ment of witness Meyer, that Cap. Anderson told him that he was 
employed by the D. & R. G. road, and all statements cf what 
Anderson said and the statement as to seeing armed men and 
fortified cars, and the statement that the D. & R. G. officials 
wanted to pul witness 1n jall at Pueblo to prevent his cong to Den- 
1 statement of witness 


ver as a witness: defendant also objected to 
Harris as to what was said and done at Cucharas on the night of 


the 10th or 11th, as testified by him; also as to what was said by 
Cap. Anderson at the time witness was injured, and what Gov. 
Hunt said at Huerfano; also the statement as to what Cap. Ander- 


son said to witness at El Moro, and that his proposing to pay wit- 
to select guards for the round-house; each and 


ness to allow him 
all of which objections were overruled by the court, and all of said 
statements admitted as evidence; to each of which rulings of the 
court the defendant then and there excepted. 

And the defendant now prays that this its bill of exceptions be 
signed, sealed, and made a part of the record in said eause, which 1s 
accordingly done. 

September 1, 1SS5. 


S. B. AXTELL. [sxat.] 


5] TERRITORY OF New MEXICO, 
first Judicial District, County of Santa Fe: 

[,C. M. Phillips, clerk of the district court within and for said 
district, county, and Territory, certify that the foregoing forty-five 
pages and five — contain a true transcript of the proceedings in 
said cause as the same are of record in my office. 

Witness my hand and the seal of said court this 11th day of De- 
cember, 1885. 
eal First Judicial District-Court, N. M.] 

C. M. PHILLIPS, Clerk. 
5? And afterwards, to wit, on the 7th day of January, 1884, 
there was filed in the clerk’s office of said supreme court the 
said plaintiff in error’s assignment of errors, which said assignment 
of errors is 1n the words and figures following, to wit: 

Assignment of Lrrors. 
Supreme Court, Territory of New Mexico. January Term, A. D. 1884. 
THe DeNvER AND Rio GRANDE RAttway Company, Plaintiff 
in Error, 

Us. 

JAMES Harris, Def’t in Error. 

Krror to the first judicial district court. 


And now comes the said plaintiff in error, by its attorney, and 


7 
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for its assignment of errors herein states and shows the following, 
that is to say: 

The court below erred in overruling the demurrer of the defend- 
ant (pl’ff in error) to the declaration herein, and also in admitting 
improper, illegal, and irrelevant evidence for the plaintiff 
53 (def’t in error) on the trial of the cause, and also in submit- 

ting the case to the jury, there being no evidence to warrant 
a verdict for plaintiff (def’t in error); and also in refusing to give 
to the jury the instructions asked for defendant (pl'ff in error); and 
also in giving the istructions which the court did give to the jury ; 
and also in not entering judgment for the defendant (plaintiff in 
error) non obstante veredicto; and also in denying the motion of de- 
fendant (plaintiff in error) for a new trial; and also in refusing to 
arrest the Judgment upon the verdict in this case as moved for, and 
in divers other respects apparent upon the record. 

WM. BREEDEN, 
Alt’y for Plaintiff in Lrror. 


On which said assignment of error is the following en- 

o4 dorsement, to wit: The Denver and Rio Grande Railway 

Company, plff in error, vs. James Harris, def’t in error. 

Assignment of errors. Filed in my office this 7th day of Jan., 
1884. ©. M. Phillips, elerk. 

And be it further remembered that on Monday, the seventh day 
of January, A. D. 1884, being the first day of the regular January, 
1884, term of the supreme court of the Territory of New Mexico, 
the following, among other, proceedings were had, to wit: 

Lrror to 1st Judicial District. 
DeNVER AND Rio GranpdeE Raitway Co., Pfft in Error, ) 
| . > 166. 
JAMES Harris, Def’t in Error. j 


Us 


It is ordered by the court that this cause be, and the same hereby 
is, set down for hearing at the incoming of court on next Wednes- 
day morning. 

Ov And be it further remembered that on Wednesday, Jan- 

uary 9, 1884, being the second day of said term of said su- 
preme court, the following, among other, proceedings were had, to 
wit: | 


Lrror to 1st Jud. Dist. 
Krror, 


Us, | 
JaMES Harris, Def’t in Er-or. 


THe DENVER AND Rio GRANDE RaAtitway Company, PIF in ) 
| 
{ 


This cause coming on to be heard upon the record, assignment of 
errors, and briefs on file herein, is argued by William Breeden, Es- 
quire, on behalf of said plaintiff in error, and John H. Knaebel, 
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Esquire, on behalf of said defendant in error, and is submitted to 
the court, and the court, not being sufficiently advised in the 
premises, takes the same under advisement. 


\nd be it er remembered that on Wednesday, January 90, 
1854, being the seventeenth (17) day of said term of said supreme 
court, tla ‘ follow Ing, among ot ther, vroceedings were had, to wit: 

D6 Krror to First Jud. Dist. 


© 


bye DENVER AND Rio GRANDE RaAILwAy COMPANY, Plain- } 


oe 5 17) a" »)y . { « 
C1 fl iid lerror, : 166 
US. 
JAMES Harris, Defendant in Error. J 
This cause having been argued by counsel and submitted to and 


taken under advisement by the court on a former day of the pres- 
ent term, the court bring now sufficiently advised in the premises, 
announces its decision by Associate Justie A & Bristol, all the members 
of the court concurring, affirming the judgement of the court below, 
for reasons ye forth in the opinion on file. It is therefore consid- 
ered and adjudged by the court that the judgment heretofore en- 
tered in this cause in the first judicial district court at its regular 
ebruary term, 1885, ny 9 we and for the county of Santa Fé, from 
which this cause came into this court, be, and Pe same he reby Is, 
affirmed, and that in snandenen therewith the said defendant in 
error, James Harris, recover of the said plaintiff in error, The Den- 
ver and Rio Grande Railway Company, the sum of nine thousand 
dollars, with interest thereon from the third day of March, 1855, at 
the rate of six per centum per annum, and his costs in said district 
court expended, taxed at twenty-seven dollars and fifty-five cents, and 
that he have execution therefor, and that he also recover of said 
O7 plaintiff in error his costs in this court expended, t ixed at 
— dollars and — cents, and that he also have execution 1 there- 
for; and it appearing to the court that D.C. Dodge and Lyman k. 
Bass are sureties upon the bond of said plaintiff in error, filed herein 
to obtain a Stay of execution of said judg ‘ment of said district eourt, 
it is considered ana adjudged by the court that said James Harris 
recover of said sureties, D. C. Dodge and Lyman Kk. Bass, the sum 
of nine thousand dollars, with interest thereon from said third day 
of March, 1555, at the rate of six per cent. per annum, and also his 
costs in this behalf expended, as well in the court below as in this 
court, and that he have execution therefor against said securities : 
and it is ordered by the court that the execution on this judgment 
be stayed for the period of sixty days. 


And be it further remembered that on Saturd: ay, the ninth d: ay 


of February, A. D. 1884, there was filed in the office of the clerk of 


the supreme eourt of the Terr itory of New Mexico a w rit of error 
in the above-entitled cause, the original of which is hereto attached, 
and is in the words and figures as follows, to wit. 


ew 


eee se e . 


ee 


JAMES HARRIS. 


5§ UNITED STATES OF AMERICA, 88: 


The President of the United States to the honorable the supreme 
court of the Territory of New Mexico, Greeting: 

Because that in the records and process and also in the rendering 
of judgement in the said supreme court of the Territory of New 
Mexico, before you, in a suit between The Denver and Rio Grande 
Railway Company, plaintif in error, and James [larris, defendant 
in error, a manifest error has intervened, to the great damage of the 
said The Denver and Rio Grande Railway Company, as by Its -com- 
plaint appears, we, being willing that error, if any there hath been, 


} «4 


should be duly corrected and full and speedy justice done to the 


parties aforesaid, do command you, if judgment be therein given, 
that then, under vour seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, together with this writ, so 
that you have the same at Washington, the present seat of the Na- 
tional Government, on the second Monday in October next, in the 
sald Supreme (‘ourt to be there anc then held, that, the reeord and 


proceedings aforesaid being inspected, the said Supreme Court. 
oOo may cause further to be done therein to correct that error 


What Oi; rieht anc according Lo the law and custom of the 
United States should be cone. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the ninth day of February, in the year of our 
Lord one thousand eight hundred and eighty-four. 
|SEAL. | C. M. PHILLIPS, 


[ 
Clerk SUP re nie Court, Le rrilory O} Ne Ww Mexico. 


TERRITORY OF NEW. MENICO. 88: 
In the Supreme Court. 


I, C. M. Phillips, clerk of the supreme court of the Territory of 
New Mexico, do hereby certify that the above and foregoing Is a 
true and complete COPY of a writ of error from the Supreme Court 
of the United States to the supreme court of the Territory of New 
Mexico in a cause wherein The Denver and Rio Grande Railway 
Company is plaintiffin error and James [arris is defendant in error, 
and that the said platutiff in error did on thiis day lodge 1n ny office 
this thé said copy of said writ for the said James Harris, defendant 
In error, pursuant to the provisions of section 1007 of the Revised 


Statutes of the United States, it being the purpose of said plaintiff 


in error to have said writ of error operate as a supersedeas pursuant 
to law. 
Witness my hand and the seal of said supreme court of the Terri- 
tory of New Mexico this 9th day of Iebruary, A. D. 1554. 
[ SEAL. | C. M. PHILLIPS, Clerk. 


60 UNIvreED STATES OF AMERICA. 88: 


The President of the United States to the honorable the supreme 
court of the Territory of New Mexico, Greeting : 
1—200 


a 
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Because that in the records and process and also in the rendition 
of judgment in the said supreme court of the ‘Territory of New 
Mexico, before you, in a suit between The Denver and Rio Grande 
Railway Company, plaintiff in error, and James Harris, defendant 
manitest error has interven d. tothe creat damage of the 
Denver and Rio Grande Railway Company, as by its com- 
plain appears, we, bene villine that error, if any hath been, should 


ee j as 4 Se ' ad acetal Ay 

be duly ecorreeted and fall and speedy justicedone to the parties alore- 

° . ce : “iP ° Ba — } _ 

sald,do conmimmand you.,if udement be theremin e@iven, that then, unde 
} }° ne x . . ~~ : , , — , ' me 

vourseal, distinetly and openly, you send the records and proceedings 


i 
; © , | 7 . . 
Oresald, With all Lhine’s concern 


O ie the same, tothe Supreme Court 
of the United States, together with this writ, so that you have the 
same at Washington, the present seat of the National Government, 
on the second Monday in October next, in the said Supreme Court 
to be then and there held, that, the reeord and proceedings aforesaid 

| inspected, the said Supreme Court may cause furthes 
‘ | 1) don thy 1*¢ Wn Lc) ¢ rreect that Crror wh Lt ot rioht and 
cording to the law and custom of the United States should 


eee ] y a . : : . » as ° 1} as > Ae Pe iy : 
Witness the Llonorable Morrison if Waite, | hiel Justice O} thr 

; . : | — ] ] ’ ;" >? «6 i es " ] - ? é . F 7 >* 
Sald Supreme Court, the ninth day ol kebruary, 1) the Veal of Out 


’ : y ° 

yy 4 ) | ‘) ; . 7 ; '? > <3 ¥ > | . 
Lord one thousand e1@hat hundred and ele’! 
Seal Supreme Court, Territorv of N > Mexieo. ] 


C. M. PHILLIPS, 


2 | Mndorsed | Original. Th Denver & Rio Grande Railway 

Company, plaintiff in error, vs. James Harris, defendant im 
error. Writ of error to supreme court of the Territory of New 
Mexico. Filed February 9th, tSS+. C. M. Phillips, clerk supreme 


court, ‘Territory of New Mexico. 


eit furthe al 
4 ‘ . } a ‘ 1 : ae — ; ! ] . “% 
eenth day ol february, L834. being the hineteenth day ol 
Lhe term atoresa a Ol sald supreme court the iO lowing, adnone ovnel 


ls 


JAMES Harris. Defendant in Error. 


aintiff in error having sued out 
‘ourt of the United States to this 


—* *> > on } N . 
awrit of error from the Supreme 
| nent of this court fately and at the present 


_ 
— 
— 
ad - 
—_) 
= 


l 

h I . {° ’ : j ; . } ae 

lerein in favor ot said defendent in error. 

and application having been duly made to this court therefor by 
- 4 ia s ae Sa ee = eee ae * 

Salld plaintiil In error, 1t 1S ordered that the penalty of the bonds 11) 


error 1n said cause so removed to the Supreme Court of the United 
States be, and the same is hereby, fixed at the sum of fifteen thou- 


. 


sand dollars ($15,000.00). 


lt is further ordered that upon the execution and filing of said 
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bond within sixty days from the rendition of said judgment, with 
ennties to be atacel by the honorable chief justice of this 
court or ae of the associate judges thereof, in case of his 
G4 absence, and upon the plaintiff in error otherwise complying 
with the requirements of the statutes in such ease made and 
provided relating to writs of error from said Supreme Court of the 
United States, then-and thereupon all further proceedings upon the 
judgment of this court in the cause shall be stayed until the further 
order of the Supreme Court t of the United States in that behalf. 

Lt Is —— ordered that t responsible sureties, not residents of the 
Terri f New Mexico, and acceptable to the judge approving said 
bond = error, shall be received and accepted. 

Dated this 9th day of February, A. D. 1884. 

Bb. AXTELL, 


( hi 7 f Justice SUpPTre Lie ( our of the Territory ay) New , Mexico. 


And afterwards on, to wit, the 21st d: ay of lebruary, A. D. 1884, 
there was filed in the office of the clerk of the supreme court of the 
Territory of New Mexico a supersedeas bond in the above-entitled 

-cause, Which is 1n words and figures as follows, to wit: 


Know all met DY these presents that we, The Denver and Rio 
Grande Railway Company, a corporation duly organized and 
existing under the laws of Colorado and ot the | nited 


65 States of America, as principal, and Frederick Lovejoy, 
Job \. Cooper, George ie ‘iteh and W. J. Jenkins, as 


sureties. cl ih’ held ana firmly bound peeane James Harris in the 
full and mg sum of pecan thousand dollars (S$15.000.00). to be 7 id 


to the said James ITlarris, his certain seria pre ot admiinistra- 
' ° ] ] ° ‘ 

tor, and assigns; to which payment, well and tru lv to be mace, we 

, °® } . 

bind ourselve ck iesteac ae es administrators, jointly and 


severally, by these presents. 
is, corporate sey | of the Denver and Rio Crrande 
Railway Company, attested by lr’ rederick Lovejoy, its president, 
and J. W. Gilluly, its secretary, and sealed also with the seals of the 
sureties herein, and dated this. sixteenth day of kebru lary, 1 the 
vear of our Lord one thousand eight hundred and eighty-four. 
Whereas lately at a term of the supreme court of the Territory 
ot New lexico, in a suit depending in said court between The Den- 
verand Rio Grande Railway Company, plaintiff In error, and James 
eens, defendant in « rror, judgment was rendered against the ay 
The Denver and Rio Grande Railway Company, and the said Det 


ver and ae Railway compen ee wing obtained its writ wil 


Crror fro} thie Supreme Court « »U lil ited St; ibe Ss and filed 
(>t) hk COpPV he reof in the clerk’s as C of said court to reverse the 


judeme hit In the aforesaid sult. and re | eitation directed 1 to the 


1d appear al 


Sil Jan S Harris citing ana admonishing r hi 1m to be ae 
| Supreme Court of the United States to be holden at Wa shing- 


the Distriet of C‘olumbia, On the second Monday ot Octob, r 
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v e . ~ ; . ° 4s: - , ‘ 5 an 
Now. thre condition (>! re apnvove obligation IS such that li the 


ron eee Sia. ee at ee ewe , r ol): rosec } 
said The Denver and Rio Grande Railway Company shall prosecute 
. . . . 7 1 ; } , = 
its said writ of error to effect and answer all damages and costs, n- 
Cihuaing Just Gamages tor delay, 1 WU lall tO MAKE vood 1US plea, then 


th ove obligation to be void; else to remain in full fore and 


' ¥ t T . yy ¥ - 
FREDERICK LOVEJOY [SEAL. | 
MObD A, ¢ PTA. | SEAL. | 
4 > j i | q a. 
(rio rREPCH [SEAL. | 
WV. J. JENKINS [ SEAL. | 
| CORPORATE SEAL. | 

x " 4 9 

I. W. GILLULY, Asst Secy 
seal del \ | in pres 1 


ond In error, and the same to operate asa supersedeas, 
é 


? 
~ 
S th ( \ \ 
i 
— . 7 ? 
’ 4 ‘| } } 
oF peated he ru VY Zl 


4 > rr 7 
Ss. B. AXTELI 
b e Pa A 4 4 “ 44 
‘Bp ° ad . ¥ P r, . 47 rey ; , ne > ¥ . ] a 
f fi ,eC] ustics SUD ay , (j j i] Liif lerritory OT Ni i/ y ro Fig C2 


We, Frederick Li ( | eh, and W. J. Jenkins, beine 
| sworn, de} nd = . for himself saith, that he is 
VO suimm OF UI | dO Lvs OVC] and above all his 
L]S debts il} | liabiliti S 


KREDERICK LOVEJOY. 
‘RE LCH. 


} °F i ee dl ae, — Fi a s :. ai. * 6 
Subseribed and sworn to peiore Me tHois LoOtHp day oO] Keb’y. A. D. 


sear] EDWARD PF. BISHOP. 
(%, rh: Dist. ( Ourt (7 S. 


District OF COLORADO, 8s: 


The within-named sureties are by me known to be each ample 
for the sum in the bond mentioned, to wit. $15,000.00. 
Denver, Col., Feb’y 16, 1884. | 
‘Teste : EDWARD F. BISHOP, 
Clerk Dist. Court U. 8. 
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68 (Endorsed :) The Denver & Rio Grande Railway Company, 


plif in pe rs. James Harris, def?t in error. Bond to det’t 
in-error. Tiled Iebruary 21st, 1884. C. M. Phillips, clerk supreme 
court, Territory of Ne w Mexico. 


And afterwards on, to = pig 2Ist day of February, A. D. eae 
there Was filed in the offiee « the el tk of the s upreme eourt of the 
‘Territory of New \Iexico al ea in the above = ntitl «| CAUSE, we 
original of which, with the endorsements thereon, is hereto attached 
and is in words and figures as follows, to wit: 

Tue UnNItrepD STATES OF AMERICA, 88: 
To James Harris, Greeting: 
. one , | ] 1 ol } 2 __* 

You are hereby cited and admonished to be and appear ana 
supreme court of the United States to be holden at Washington on 

] . : 
the second \londay of October next pursuant to a writ of error filed 
in) the ar rk’s othiee of t | 1c supreme eourt of the hla of Ne W 
Mexico, where The De nver and 1 0 Gral dle IR: ulwa r A ey is 


) ? 
: 


plaintiff and you are defendant in error. to show eause. if : there 
be, why the judgement in the said writ of error me nt ioned 
9) shou ld hot be ecorre¢ ted and speedy justice should hot be dol he 


to the parties in that behalf. . 
Witness the Tlonor: = S. b. Axtell, chief justice of the sn- 
swiesene court of the Territory of New Mexico, this twenty-first day 
of February, in the year rai our Lord one thousand eight hundred 
and eighty-four. 


~_— 


('), 1¢ f Justice SUupre nie Court. fy rritory O} Ne if) Mi LICH. 


SANTA Ir, New Mexico, Pebruary 21, 1884. 


rd for James Har- 


Y ee% . a ; =" rot 3 ’ 

We. Gildersleeve & IK naebel, attornevs Of reeo 
ris { van 1) re 1) ] ¢ ] Og (rey _ @ ] | ° ] y +} fase V1 i O4 
ris, deienadant mW error 1n | the above eause, dO Nerebvy accept serv- 
14 + } | tc’ ‘ } } { the y 1} ; rate ty ,?) 1h) ] lialft ff 7 } iE . 
ECG Ol thie above ana forevoing ClLeablold Tl VeNaALlT O| Salad James 

° ’ ’ ° } ’ . 

7") i j rey? } ave V7 LOO , ta Ae ov) 

Harris, defendant lhk error, On tlie date \ Written. 


GILDERSI EI uv D LNA BET, 


» } , * ¥ 
lor) MOYS for een in Error. 


(Indorsed:) The Denver & Rio Grande Railway Company, plain- 
tiffin error, vs. James Harris, defendant in error. Citation. Filed 
Mebruary 21st, 1554. ©. M. Phillips, clerk supreme court, Terri- 


tory ol} Now Mexico. 


And afterwards on, to wit, the 21st day of February, A. D. 1884, 

Sse: was filed in the office of the elerk of the supreme court 

70 of the Territory of New Mexico an affidavit of valuation in 

the above-entitled cause, which is in words and figures as 
follows, to wit: 


STATE AND District OF COLORADO, 88° 
chacenpr esi came before me, clerk of the distriet court of the 


United States for the district of Colorado, Frederick Lovejoy, presi- 


+ 


aU) THE DENVER AND RIO GRANDE RAILWAY CO.VS. 


—— 
vos 
ent ne 
rw 


} 7 i . ° ‘ : : } ° : 
dent of the Denver and Rio Grai ailway Company, who, being 
duly sworn, deposes and says that he ts — president ; that the 
said The Denver and Rio Grande Railwa y Company was plaintil f] 


Mt) CTPOP 11) a Case lately Le pending 11) the supreme eourt of the Ter- 
ritorv of New Mexico, entitled the Denver and Rio Grande Railway 
Col ny, plaintiff in error, vs. James Harris, defendant in error, 

ton the final hearing of said cause Judgment was rendered 
against said plaintiff in error, and that the said The Denver and 
Rio Grande Railway Company, being dissatisfied with said jude- 
Tile h . obtained from le supreme (‘oul ‘| of the United States 
vrit of error to remove said enuse to the uid last above mentioned 
court; this deponent further says that the amount mm controversy 
Il) SdlG Cause ¢ <eeeds the sum ot live 7 ousand dollars, ¢ ACIUS ive of 
COSTS 

FREDERICK LOVEJOY 

fe Subseribed and sworn to before me this loth day of Keb- 


ruary, A. D. 18584, at the district and State first above written. 
[SEAL.] EDWARD P. BISHOP, 


strict of Col lo) ado. 


(Endorsed:) The Denver and Rio Grande ae Company vs. 
James Harris. Affidavit of Frederick Lovejoy, president.  Iiled 
February 21st, 1884. C. M. Phillips, clerk supreme court, ‘Terri- 
tory of New Mexico. 


(2 Cure UNITED STATES OF AMERICA, 88 
r 7 
lo James Ilarris, Greeting 
} } ° } — ] . } 1 ‘ 
You are hereby cited and admonished to be and appeal at a Su- 
+ +] Testtesd Sty —_ : fae 
preme Court of the United States to be holden at Washington on 


the second Monday of October next, pursuant to a writ of error 


‘ 


i . ? ye ’ . : ’ 

filed in the elerk’s office of the supreme court ol the 
_° . ryyy - , »° 4 } -] ry 

vew Mexico, wherein The Denver and Kio Grande Railway | 


Obl - 
aintif— and you are defendant in error, to show cause, If 

It of « rror mentioned 
+ sealed should not be done to 


reme 
Court O| the Territory ot AY W \lexico. this twenty-first day ot I’eb- 
ruary, in the year of our Lord one thousand eight hundred and 


( 


Witness the Honorable S. b. Axtell, chief justice of the suy 


+ 


Ss. b. AXTELL 
Mexvt 


}) ef Js hie f SUPT Thie ( ourt Tt rralory of Ne Hl) 


SANTA [eis MEW Mixico, kebruary Ae ISS4. 
We. Gildersleeve & Knaebel, attorneys of record for James LTar- 
defendant in error in above cause, do hereby ae 
the above and foregone citation In behalf of said 
defendant in error, on the date above written. 
GILDERSLEEVE & KNAEBEL 
Attorneys for Defendant in Error. 


it service of 
mes [iarris, 


Ce] 
{ 
\ 


J. 


JAMES ITARRIS. > | 


io [ Endorsed :] The Denver & Rio Grande Railway C agg 7 

plaintiffin error, vs. James Ilarris, defendant in error. Cita- 
eae Miled Iebruary 2Zist, 1584. C. M. Phillips, clerk supreme 
court, Territory of New Mexico. 


4 And heretofore on, to wit, the 50th day of January, 1884, the 

sabi being one of the reeular juridical il of the January 
term, A.D. 1854, of the supreme court of the ‘Territory of New Mexico, 
there Was filed 1 the oftice of the clerk ot sald COUT ice ot 
the judge s ot sald COUT mn sald CauUSe, a COpPy ot which is hereunto 
annexed, in accordance with the amendment to rule Sth of the Su- 
pre me Court of the United States, to be herewith transmitted, which 
is in words and figures as follows, to wit: 

Supreme Court. Jan. Term, 18S4. 
DENVER AND Rio GRANDE RAILWAY Company, PI’ffin Error, 
Us. 


JAMES Harris, Detf’t 1n Error. 


This ease is here on writ of error to the district court for the first 
judicial district and county of Santa fe. 


Hfarris, the plaintiff below, brought an action of trespass against 
the Denver and Rio Grande Railway Co., a corporation under the 
laws ot the State of Colorado, to recover dam: wes In 1 he sum of 
$10,000.00 for bodily injuries inflicted by the agents and employes 
of the defendant corporation while in and about the employment of 
their sige ipal, and recovered Judgment in the sum of 89.000. 

As to the merits of the Case, the whole controve Psy burns upon the 
question whether the injuries were inflicted by the agents or em- 
ployees of the defendant corporation Or other persons acting Ol) their 
own behalf exclusively, or acting within the scope of their employ- 
ment by such corporation. 

A corporation being an artificial body created by law, all its acts 

necessarily must be performed by its agents and servants ; 
VO and when a corporation is sued in an action founded on 

the unlawful or tortious acts of the agents or servants, the 
fact whether the acts complained of were done on their own account 
exclusively, or on behalf of the corporation, within the line of their 
employment, is not ordinarily to be established by the plaintiff by 
proof of what occurred in some meeting of the di: rectors ol the ecor- 
poration—the evidenee of which is under the control of sueh di- 
rectors—but by pews of what the agents and servants of the eor- 
pora tion had don-, and of the attending circumstances indicating 
the pot ‘seats ot a acts and the object LO be attained thereby : and 
especially if attained, and the corporation accepted the same and 
use et he fruits thereof as its own, proof thereof might be received to 

blish the corporate liability. 

: The old common-law doctrine, “a corporation cannot be aiding 
to a trespass” nor “give a warrant to do a trespass without writing,’ 
or that “it could authorize no agent to do an act and give no assent 
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ut by deed,” was long since exploded. The doctrin-, as now under- 
StOOd and Apple d bv the COUTLS is that corporations AVC lable for 


ies sie } a e , 1 } . 
evel wrong, every trespass, and every tort committed by tier 
| employees, within the scope of their employment as such, 
, . ' . Sf - . 

dtothesame extent as individuals under like circumstances 

77 and the doctrin- of wltra vires, as formerly understood and 
ipplied, does not, under the modern decisions, have any ap- 
} ( LION] LO such Curses \leehanies Bank Us State Bank lO 
\\ G+.) National Ban Graham LO Otto (O2 he 
Stat The Morris & Essex R. R. C ISN. J. J OOS, oO. 
i} doetrine ot vif ( (> is LOI ¢ \ understo (] and applied 
by the cout to corporations, was th such institutions were en- 
dowed with a species of infallibility ; that they in their corporate 
cha er could not do or sanction any act by and through their 
ts or servants which they were not authorized to do by their 
respective Charters cont rrine COPPOrate POWRTPS , that beenuse they 
were not authorized to do wrongful and tortious acts, they could, 

Lhereiore, dO ho Wrong 
But it Was soon ascertained that these institutions, notwithstand- 
Ine they bad no leaal authority to do WwW rong, vel often assumed 
powers ultra vires to do, and actually did commit all sorts of tres- 
passes and unlawful and wroneful acts through wholly irrespons!- 
1) Servahts and emplovees () } ¢ Isllie the OrTealesi LOSS@CS and 
lamnges to private lndividuals a (lieir property; and the courts 
() provect ~LeLee L\ Were seen i\ \ ed ( necessitate LO plaee the 
esponsibilitv of corporations 0} more enlightened and reasonabie 
i 
yASIS 

Thi doctrine ol uliva vires, as Now 1nt rpreted D\ thie eourts 
19 a re apy) lied LO corporations, signifies merely such acts and 
doings of any corporation which, though it may have the 
power to pr rform, Or to adapt ana sanction through its LO hts or 
Si his, vet if has no if Lk AULHOFILV tO do under its charter of cor- 


o 


¥ ° ? . , } , 
norate powers: 1n the same sense precisely that every acl performed 
i .> . . 


OY a Natural person, which Lhe law, elther 1n CXPTCss terms oOo} by 


her Sar mplication, Goes not sanction nor conter on himany rielit 
: j P 
_~s 1] : ] tah | eds } . are Sek 
to do, would be Illegal and might be termed ultra vires. Ina well- 
‘ , } . ry wt 4 : iu * \] i om : ip ~— oP ee ; } ‘§ 
considered case ol fhe Sta Ss Lhe Morris & ssex hhallroad Pee 
. * 2 : . : ; . ee , ] leary 
supra, 1n Whien this whole subjeet is ably reviewed, and the modern 


\ 
octrin- clearly expressed, the court, by its chief Justice, used the 
following language: “ But it is said that although a corporation 
may omit to perform acts made obligatory upon it by law and thus 
be lable for non-feasance, yet from. its very hature it cannot use 
foree. and. therefore. eannot commit any act Involving foree. and 
which must be charged to ‘This 
argument rests entirely upon the disability of the corporation to 


commit any act of trespass or positive wrong, and apphes to its ¢a- 


kave been committed v2 et armis. 


A 
« 


pacity to commit civil as wellas criminal injuries. It is this very ar- 
vcument by which It Was sought LO be established that ho action for 
a trespass or tort would lie against a corporation. But it has 


ol 


iJ been well said thatif a corporation has itself no hands with 
which to strike, it may employ the hands of others; and it 
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is now perfectly well settled, contrary to the ancient authorities, that 
a corporation is liable c?viliter for all torts committed by its servants 
or agents by authority of the corporation, express or implied. 
ko o*k x 
The result of the modern cases is that a corporation is liable 
civiliter for torts committed by its servants or agents precisely as a 
natural person, and that it is hable as a natural person for the acts of 
its agents done by its authority, express or implied, though there 
be neither a written ap ee nt under seal nora vote of the cor- 
pore ition constituting t the agency or authorizeing the act. . 
“Tt is further object ted that ‘a corporation ageregate cannot be 
lable to indictment fora crime because the commission of the 
criminal act is not warranted by their corporate powers. This argu- 
ment, pushed to its legitimate conclusion, would exempt a corpora- 
tion from all liability for wrongs, civil as well as criminal. It is 
most aptly a answered by Mr. Binney in his argument in the Chest- 
nut Hill a Co. vs. Britter, 6 Binn., 12. According to the 
doctrine contended for, if the ‘V do an act within the ee of 
SO their corpor ite powers it is legal, and they are not answera- 
ble for the consequences. If the act be not within the range 
of their corporate powers they had no right by law to do it; it was 
not one of the er ‘ts for which they were incorporated, and there- 
fore itis no act of the corporation at all. This doctrine leads to 
absolute impunity for every species of WProl 1g, and can never be 
sanctioned by any court of justice. * ~* 


he 


“Tt is said again that the individuals who concur in making t 
order or in doing the work are individually responsible, and so is 
every servant or agent by whose agency a tort Is committed, but it 
has never been supposed that the principal is therefore exempt from 
liability. On the contrary, the principle = the policy of the law 
has ever been to look to the eg iP il rather than the mere agent: 
and in the ease of corporations is the on ar dictate of sound law 
not only but of public policy . ‘be rather to the corporation at 
whose instance and for whose benefit the wrong is perpetrated that 
to the individual directors by whose order the wrong was done, who 
may be entirely unknown, or to the laborers by whom the work 
was performed, who, in a great majority of cases, would be alike un- 
known and irresponsible.” ‘The authorit y of the agents end ser- 

vants of f the corporation and the ap prove al and acceptance of 
S] their work and its fruits by their principal may be proved 

by theacts and conduct of the corporation in rel ition thereto 
whether the same are manifested by it collectively or through its 
officers, agents, tenants, ete. Angell & Ames on Corp., 9th Iid., see. 
186. 

In Magil vs. Kauffman, 6 Binn., the supreme court of Pennsyl- 
rania held that evidence of the acts and-declarations of the trustees 
and agents of the corporation, both before and after the iIncorpora- 
tion, while tr: insacting business relative to the corporation, as well 
as evidence of what passed at the meeting of the congregation when 
assembled on business in relation thereto, were admissible to show 
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ic FecorG * te. the rae that tnere Was evidenee on the trial 
. y , , 7 , , ,«*, } . 
in the lower court to the effect that about the tenth or twel{th of 


June, 1879, the Atchison, Topeka & Santa Fe Railway Co. was in 
peaceable HOSSeSSION, by its agents and emplovees, of a certain rail- 

ad in the State of Colorado, running from Alamosa to the city of 
Pueblo n that State; that at or about that date. and while the 
Atehison, Topeka & Santa Fé Railway Co. were so In possession of 


said railroad, the plaintiff in error, the Denver & Rio Grande Rauail- 
way Company.Co., by an armed force of several hundred men, act Ino 


as lts agents and employes, and under its vice-president and assist- 
‘ a ba . a | 1} : } i 
ant general manager, attacked with deadly weapons the agents ana 


employees of said Atchison, Topeka & Santa i°¢ Railway Co. having 
charge of said railroad, and forcibly drove them from the same, and 
took forcible possession thereof; that there was a demonstration of 
armed men all along the line of the railroad seized, and while this 
was being done, and the seizure was being made, the defendant in 
error, who was an employee of the Atchison, Topeka & Santa Fé 
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ful acts of its employees, though directed by its principal officers 
and managers, were asked to be given to the jury on behalf of 


plaintiff in error, aud which were refused by the court, except two, 
one of which was given as demanded, and the other given with a 
rt erased: to the ruling or the court on each one of which, ex- 
ept the one given, the defendant excepted. 
All the uneonditional refusals to charge as demanded were proper, 


ted no error. The instruction given by the court, as 
yy the defendant corporation, was as follows: “Agents 
Or Managers of the affairs of a railroad corporation, such 


7 | I aft } | lly 7a r Qy | 
oy such as the defendant, cannot be legally emiprloyvyed DY such 
company to shoot a person, nor are the officers, agents, or 
F p ] ; ‘ , , ] 7}? , OT 8 
managers of such company, 1 i@ usual course ol then employ- 
} | , : ; , 2 ; il iti : 
melt S suc? otheer, accent, or manaver, authorized LO employ alhlve- 
} } t | > } rp] WNC , +7 1) "és . oy 74>) 1} f |} 
one to shoot another person. his Instruction Was Liven i tdi, 
} ' } } ? , ,° . } } "ly . > ie " . : . 7% 
is demanded on behalf of the defendant COYPPOPFAatloOn ,; there Was Ho 
exception to this instruction on behalt or the pilaintifl below, and 
A 4 
" . =! + ] . &. ] , + 8%. > a7 r< T h ita ‘ 
we quote merely to show that 1t Was more liberal LQ thre ar ic ndant 
A 1: . ° a “ en : - , . . . : 
corporation than yust. While it was true as a legal Proposition, as 


‘ ° . }} } } = } ; “ 2a? 
lar as 1t went, vet 1l Was well caiculated to mislead the Jury. Llav- 


Ine been Olveh as ab independ lb wastruction, the jury nieht have 

: . : } ] > oe as mt, Anat! ] von Fer 

inferred Wom its PLHPrasecolog’ that ir the company could not i oally 
‘ i . 

‘ 1 t |} —_— 17 . rif ‘ . } . 

< ] hol] iA ItS as { il » L ©) CO) 


mit the trespass 1 would not be Hable. 
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he instruction, to be proper, ought to have contained thi qualllyv- 
_ oe + | a, ee oe on 7 ; : lc] eee eee 
neg words that notwithstanding the COMIpalls COUIG NOL teCLaliV au 
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NOoriZe LJ] SLL LION Lhe Wronelul Act. Vel 1, as cl matte Oi act. lt 
lot ONIV authorize but sanction the same, Il would be 
lia] la 7 awe ' 1, .y ; Tt v1) +4 } ly. 2 oar. ojo of *,rCr6 1,1 6) + | y od ra 
iavie. Li¢ obner wmstruction that was, as aloresald, Pavers liven 


> a | 
‘ < 


V refused, is as follows: “Before a railroad COMIpPany Can 
be held hable for the willful aet of any employee or agent 
Od 1) shooting ad person, Or causing al person tO be shot, it must 

Appear from the evidence, to the satisfaction of the jury, that 
such employee or agent had been employed by the company, under 


authority ot 1ts board of directors, LO do sueh acts, or that it in some 


Way ratified the said act. ailing In such proots in this case, the 
jury should find for the defendant. he latter claus- of this in- 
straction was erased, evidently by the trial judge, and marked in 

margin by him, so that it stands upon the record thus: “Given 
except as to part lined out.” 


¢ a} : ; a j rn r | ' 7 ] : he . > . 
his instruction was excepted to on behalf of the plaintiff 11) 


} 7 } . 
»? » ’ }) gave - ih ’ ) T ,«v 7 ; \ y + + } + 24 at V4 " Pa . 7 ] 
error on tiie eround Lhat the entire mstruction was not Given, vu 
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the part that was given was open to the eriticism of being tiable to 
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estabdilshh Such hability, sine the same may be implied or inferred 


i* 
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from the acts of officials and agents of the C¢ rporation and 


ery, the attendant circumstances without any formal meeting of 
the board of directors to consider the matter. 
o 


JAMES HARRIS. 4 


The plaintiff in error cannot be injured or prejudiced by this in- 
struction, as it is more in his favor than the law would seem to jus- 
tify; but the erasure in this instruction is an irregularity under 
our statute, which provides as follows: “ If the court refuse a written 
instruction as demanded, but gives the same with a modification, 
Which the court may do, such modification shall not be by interlinea- 
tion or erasure, but shall be well defined,and shall follow somesuch 
characterizing words as ‘changed thus, which words shall them- 
selves indicate that the same was refused us demanded.” Prince's 
Stat., 127, sec. 24. The erasure in this instruction by the judge was 
clearly a violation of the statute. But as the st atute on the subject 
May prope rly be econside or as dies CLOPY mere Ty wel hot m bce eh 
and as the erasure cannot t be considered as apie li al to the plain- 
tiff in error, it is not such an irregularity as will justify a reversal. 
No substantial error appearing from the examination of the record, 
it is ordered that the judgment below be affirmed. 


JO UNITED STATES OF AMERICA, Territory of New Mexico : 


[, C. M. Phillips, clerk of ira supreme court of the Territory of 
New Mexico, do hereby cert that the above and foregoing is a 
true and complete copy of oe gnreen of proceedings had, judgment 
given, and opinion filed in the cause herein mentioned as the same 
now appears remaining in my office. 

[In witness whereof I have hereunto subscribed my name and 
affixed the seal of the supre me court tof the Territory of New Mex- 
ico, at Santa re, this Ist day ol April, A. D. LSS4. 


[Seal of Supreme Court, Territory of New Mexico. | 


C. M. PHILLIPS, Clerk. 


o] Assignment of Lirrors. 


In the Supreme Court of the United States. December Term, A. D. 
1854. 
THE DiéNVER AND RIO GRANDE RaAaILWwAy Company, Plaintiff in 
error, 
Us, 
JAMES Harris, Defendant in Error. 
And now comes The Denver and Rio Grande Railway Company, 
the plaintiff In error, by Kdward O. Wolcott, its attorney, and Says 


‘that in the record and proceedings aforesaid there is mantitest error 


In ag to wit: 

The trial court erred in ailowing witness [ayt to testify, over 
the “objectia ion of the defendant, concerning the acts of certain ex- 
employés of the defendant company in taking _— ssion of a switch 
engine and ears at Alamosa, Colorado, and to the additional faet 
that said switch engine and ears left Alamosa with two hundred 
armed men on board the same in charge of one ex-Goy. Hunt, and 
also in allowing said witness to testify as to the various acts and 
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ios, and each and every of them, of said armed men between 
Aiamosa mad Pu blo. Colorado (vide , folios 5 4 tO Le, inclu- 
92 sive, transeript of record). for the reason that the whole and 
ry part of sa.d testimon was Irrelevant and Mnimaterial, 
WCTIVE show Or Cont nded that thy plaintifl Was assnulted DV 
of said bhICLIL, ¢ nad thie 1 ay LY no evid nee (excep hearsay) show- 
r tending to show that said armed men were al the time in the 
plov or acting under the authority or direction of the defendant 
ecompal 
2nd. The trial court also erred in allowing witness C. I*. Mever 
ver the objection of the d hdant company, Conce!) ng 
| hat eertain attornevs representing the Denver and tie 
Railway Company appeared at San Luis, Costilla count, 
)] at the June term, 1879, of the district court for said county, 
| lso permitting said witness to testify that he saw some armed 
) the 10th or 11th of June, 1879, at Fort Garland, Colorado 
‘ eC OI a man named \ rCrPSO]) nd ae Iso permitune re 7 
s to testify that said Anderson told witness he was in the em- 
oy of the Denver and Rio Grande Company, and was going across 
he 1 ntains to Cucharas, and in also permitting said witness to 
LeSLIT\ that bout thie ~Oth of June, 1879 he saw a train of 
) cars at Fort Garland coming from the dircetion of Alamosa 
vith armed men on board. all of said testimony and every 
part thereof being irrelevant, Incompetent, and immaterial, there 
being no evidence in said eause showing or tending to show that 
t | irmed men seen by witness ever assaulted thr plamtill, or wer 
In anywise connected with the shooting in which. plaintiff! was 
Inded, nor, except by hearsay, that the said armed men were in 
the employ or acting under the authority or direction of the defend- 
ant company (Vide, folios 48 to 46, inclusive, transcript of record.) 
3rd. The trial court also erred in refusing to give to the jury thi 
r wine ToOstructlon asked ror ah at f nad init tO wll ‘ae hills ¢ be. 
i \ Pa © ( i I i « a i i i< P ve 
here is no evidence that the man who did the firine which injured 
L} pla ntvlitl Was Ih aly Awe P WN the employ of the defendant ror 
vy purpose. That being the ease, the jury should find for defend- 
L i J a 
lL} ( Pid folio oY FP transcript of record.) 
lH Che trial court erred in giving to the jury, at the request of 
the plaintiff, the following instruction (duly excepted to by th 
4 defendant), to wit: “ The damages are Wholly within your 
diseretion, but since the plaintiff claims ten thousand dollars 
ily 1 cannot in any view award hima greater sum than ten 
housand dollars.” (Vide, folio 95, transcript of record.) 
oth. The trial court erred in giving to the jury, at the request of 
th pla iff, the following Instruction (duly excepted to by the de- 
fendant), to wit: “In estimating damages Vou may consider the 
effects that, in your judgment, will probably follow throughout the 
pla ntiff’s life as a result of the Injury; and if you believe from the 
evidence that the plaintiff has been deprived of virility and rendered 


] 
! | 1) | 
sexually impotent by reason of the defendant’s Wrong prov d you 


actii y 
. 


cun award damages tO compensate him for the deprivation Which he 
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may suffer in loss of any comforts of marriage and the power to 
have offspring.” (Vide, folio 94, transcript of record.) 

By reason whereof the plaintiff prays that said judgment may be 
rETersed, Cre. 

by EDWARD O. WOLCOTT, 
Attorney for Plaintiff Ln Krror. 

Isndorsed on cover: New Mexico supreme court. No. 290. The 
Denver and Rio Grande Railway Company, plaintft in error, V8. 
James Parris. riled Oth Septem ber, ISS g 
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preme Court of New 


Mexico. 


STATEMENT OF CASE. 


This is an action of trespass commenced by the de- 


fendant in error in the First Judicial District Court of the 


Territory of New Mexico, for the County of Santa Fe, 


against the plaintiff in error, a body corporate created and 
organized under the laws of the State of Colorado, to re- 
cover damages for injuries to the person of the defendant 
i error occasioned by an unlawful assault committed by 
nployes of the plaintiff in error, oc- 


yl] 439°) +4 1a ” 
ailceed SCTVANTS ana C 


currin’ Ln thie State of Colorad: ’ The defendant in Crror 
recovered a verdict and judgment in the trial Court for nine 
thousand dollars which was affirmed on writ of error by the 
Supreme Court of the Territory of New Mexico. To re- 


verse these judgments is the purpose of the present writ of 


error. 
PLEADINGS. 
Phe petition or declaration of the plaintiff alleges that 


» 


on the rith day of June, A. D. 1879, at a place known as 
Cucharas, in the State of Colorado, certain agents and 
servants of the defendant company unlawfully and_ feloni- 
ously assaulted the plaintiff, and by the direction and instt- 
eation of the defendant then and there discharged certain 
loaded firearms at the plaintiff, a bullet from which struck 
the plaintiff, inflicting a serious wound, and thereby disabled 
him to his damage in the sum of ten thousand dollars. 

Plea—General issue. 

Upon the trial of the cause the plaintiff introduced as 
witnesses Walter V. Hayt and C. I. Meyer and testified as 
a witness in his own behalf. As error is assigned upon the 
action of the trial Court in permitting the witnesses Hayt 
and Meyer to testify to certain facts and statements to 
which objection was made by the attorneys for the plaintiff 
in error, it will be necessary to refer to the testimony of 
these witnesses hereafter. 


ASSIGNMENT OF ERRORS. 


First—The trial Court erred in allowing witness Hayt 
to testify, over the objections of the defendant, concerning 


the acts of certain former employes of the defendant com- 
pany in taking possession of a switch engine and cars at 
Alamosa, Colorado, and to the additional fact that said 
switch engine and cars left Alamosa with two hundred 
armed men on board the same, in charge of one Ex-Gov- 
ernor Hunt. And also in allowing said witness to testify 
as to the various acts and doings, and each and every of 
them, of said armed men between Alamosa and Pueblo, 
Colorado (vide folios 32 to 43 inclusive transcript of re- 
cord), for the reason that the whole and every part of said 
testimony was irrelevant and immaterial, it not being shown 
or contended that the plaintiff was assaulted by any of said 
men, and there being no evidence, except hearsay, showing 
or tending to show that said armed men were az the time in 
the employ or acting under the authority or direction of the 
defendant company. 

Second—The trial Court also erred in allowing wit- 
ness C. Ff. Meyer to testify, over the objection of the de- 
fendant company, concerning the fact that certain attorneys 


~ 


representing the Denver and Rio Grande Railway Com- 


pany appeared at San Luis, Costilla County, Colorado, at 
the June Term, 1879, of the District Court for said county; 
and in also permitting said witness to testity that he saw 


some armed men on the roth or rith of June, 1879, at Fort 
Garland, Colorado, in charge of a man named Anderson, 
and in also permitting said witness to testify that said 
Anderson told witness he was in the employ of the Denver 
and Rio Grande Company, and: was going across the moun- 
tains to Cucharas; and in also permitting said witness to 
testify that about the 20th of June, 7879, he saw a train of 
cars at Fort Garland coming. from the direction of Alamosa 
with armed men on board—all of said testimony and every 
part thereof being irrelevant, incompetent and immaterial, 
there being no evidence in said cause showing or tending 


to show that the armed men seen by witness ever assaulted 


om fam 


the plaintiff, or were in anywise connected with the shoot- 
ing in which plaintiff was wounded, aor, except by hearsay, 
that the armed men were in the employ or acting under the 
authority or direction of the defendant company (Vide 
folios 43 to 46 inclusive transcript of record). 

Third—The trial Court also erred in refusing to give 
to the jury the following instruction asked for by defend- 
ant, to wit: 

“In this cause there is no evidence that the man who 
“did the firing which injured the plaintiff was in any man- 
“ner in the employ of the defendant for any purpose—that 
“being the case the jury should find for the defendant.” 
(Vide folio 87 transcript of record.) 

Fourth—The trial Court erred in giving to the jury at 
the request of the plaintiff the following instruction (duly 
excepted to by the defendant), to wit: 

“The damages are wholly within your discretion, but 
‘since the plaintiff claims ten thousand dollars only you 
“cannot in any view award him a greater sum than ten 
“thousand dollars.” (Vide folio 93 transcript of record.) 

Fifth—The trial Court erred in giving to the jury at 
the request of the plaintiff the following instruction (duly 
excepted to by the defendant), to wit: 

“Tn estimating damages you may consider the effects 
“that in your judgment will probably follow throughout the 
“plaintiff's life as a result of the injury; and if you believe 
“from the evidence that the plaintiff has been deprived of 
“virility and rendered sexually impotent by reason of the 
“defendant's wrong proved, you can award damages to 
“compensate him for the deprivation which he may suffer 
“in loss of any comforts of marriage and the power to have 
“offspring.” (Vide folio 94 transcript of record.) 

The foregoing assignment of errors will be separately 
discussed in the order in which they are presented. 


I. 


The entire testimony taken upon the trial of the cause 
is preserved in the record, for the reason, that certain of the 
assignments of error cannot be intelligently considered by 
the Court without the aid of the evidence. Although con- 
trary to the usual practice of this Court, yet in view of the 
limited proportions of the testimony (being but twelve 
printed pages in all) and ‘the fact that the correctness of the 
action of the trial Court in giving and refusing certain in- 
structions which depend upon the construction and effect 
to be given to the proofs, we think that this Court will 
readily give a patient and careful consideration to the evi- 
dence in determining the questions involved. ) 

The plaintiff in error contends that all of the testi- 
mony of the witness Walter V. Hayt, referred to in the 
first assignment of errors, should have been excluded from 
the jury, and that it was manifest error to permit him to 
testify to the various matters involved in his statements. 

[t will be born in mind that the plaintiff avers, both in 
his declaration and in his testimony, that he was shot at or 
near Cucharas, on the line of the Denver and Rio Grande 
Railway in Colorado, and that he testified when examined 
as a witness in chief that the shooting in which he was hit 
took place between one and two o'clock at night cither on 
the roth or 11th of June, 1879. 

The testimony of the witness Hayt relates entirely or 
1cr employes of the de- 


a) 


mainly to certain acts done by fori 
fendant company on the morning of the 72t/ of /une of 
that year at Alamosa, a place nearly ninety miles distant 
from where plaintiff was wounded, without showing or at- 
tempting to show that the armed men seen by witness at 
Alamosa were in any wise connected with the party of men 
who opened fire upon and shot the plaintiff. Conceding that 
the proof disclosed the fact that both the body of men who 
seized the train of cars at Alamosa on June 12th and the 
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party who attacked the plaintiff at midnight on June toth 
or 11th at Cucharas were in the employ of the defendant, 
how could it &ave been either relevant or material to the 
issues in the case, or any of them, to establish such facts ? 


~ 


the sole effect of such testimony would be to inflame the 
ury against defendant, by showing the commission of 
various acts of alleged lawlessness perpetrated in different 


localities of Colorado by persons ciaiming to be acting in 


the interests of defendant company. Again, a careful ex- 
amination of the testimony of this witness will disclose the 


fact that he had no personal knowledge or information of 
anv facts or circumstances which could or did enable him 
to testify of his own personal knowledge that the various 


acts done by the force of armed men who took possession 


of the train at Alamosa were zz fact committed bv persons 


in the employ or acting under the authority of the defend- 


ant company. 
It appears from the testimony of Hayt that in the 
Pp] : 
winter of 1878 the Atchison, Topeka and Santa Fe Rail- 
road Company took peaceable possession of the Denver 
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and Rio Grande Railroad, but under what arrangement— 
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whether by purchase or lease—is not disclosed It 1s rea- 
sonably clear, however, from the statement of this witness, 
that the change of possession was with the consent of the 
Denver and Rio Grande Company. Immediately after 


taking possession the Atchison Company discharged all or 
and this action created a 


nearly all of the old employes 
oe a ~~ r +f Veecharo : 
pitte feeling on tne part of the ChisS¢ harged men against 


~ 


that company, and to use the language of the witness “the 
thing came to a focus carly in June, 1879.” Following this 
statement the witness proceeds to detail what these a7/s- 
charged employes did at Alamosa and other points under 
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the charge of one Ex-Governor Hunt. It. is true that in 


his examination in chief Hayt speaks of Hunt as an officer 


of defendant company, but in his cross-examination (vide 


— 
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folios 42 and 43) witness admitted that he only knew this fact 
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from the statements of Tlunt himself and the fact that wit- 
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ness knew that Elunt had been an officer of the Rio Grande 
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Company prior to its surrender O7 tlic road in 1575 to the 
\tchison Company. 

Che entire testimony of this witness re 
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defendant company, who, infuriated by their wholesale dis- 
missal from service by the Atchison Company, sought to 
evonme themacices tat takine farcithle nossced “= " 
POVCIIO ¢ themselves »\ taking OFCIDIC POSS SSION, Mg THE 


c . 1° 
pany, of certain rolling stock 


name of the defendant com] \ G 


and property from the Atchison Company, without showing 
or tending to show that the defendant company as such 
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ed any of these various acts. This, 
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ever authorized or 
too, is coupled with the additional fact that there is no sort 
of connection established between the acts of the men 
spoken of by witness Hayt and those of the particular body 
of men who opened fire on plaintiffabout a mile and a half 
from) Cucharas station. It was mere assumption on the 
part of the witness that the discharged employes who took 


forcible possession of the property mentioned were pro- 
ceeding under the authority of the defendant corporation 
from the mere fact that they claimed to be acting in its in- 
terest; but the Court will cxamine the testimony in vain 
for any evidence that any officer or agent of the defendant 
company, proved to be such by competent testimony, was 
in any manner connected or identified with the various pro- 
ceedings related by this witness. ‘‘ The mere fact that a 
“servant assumes to act for his master in a certain transac- 
“tion has no tendency to establish his authority to do so 
“beyond the powers incident to his employment.” 
Woods Master and Servant, Sec. 273. 

All of these objections apply with equal force to the 

whole of the testimony of the witness C. F. Meyer, to 


which reference is made in the second assignment of errors, 


<A ee -aatinecne ttn ipeaietsnalt : ~ - . . . 
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id we therefore deem it unnecessary to enter into any 
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special discussion of that assignment. 


LT. 


(he third assignment of error presents the question 
whether the trial court erred in refusing to direct the jury 
to return a verdict for the defendant. 


It is now the settled rule of this Court that “the Judges 


ire no longer required to submit a case to the jury merely 
“because some evidence has been offered by the party 
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“having the burden of proof, unless the evidence be of such 
“a character that it would warrant the jury to proceed in 
“finding a verdict in favor of the party adducing such 
“evidence.” 
Commissioners, etc., vs. Clark, 94 U. S., 278-2 
per Mr. Justice Clifford. 

An instruction under such circumstances directing a 
verdict for the defendant “may be properly demanded, and 
“it is in the duty of the Court to give it and error to re- 
‘fuse it.” 

Hickman vs. Jones, g Wall., 197. 

Does the record show that the plaintiff introduced 
sufficient evidence to warrant the jury in finding—first, that 
the person who shot the plaintiff was at the time a servant 
or agent of the defendant for any purpose, and, second, 
that the act of shooting the plaintiff was either expressly 
ordered by the defendant, or was done by the assailant 
within the scope and course of his employment as the de- 
fendant’s agent or servant? The plaintiff in error insists 
that it does not. 

In reviewing the evidence relating to this branch of 
the case it will be only necessary to examine the testimony 
given by the plaintiff himself. No other witness intro- 
duced upon the trial had any knowledge, either personal 
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or otherwise, of the circumstances attending the shooting 
in Which the plaintiff was injured, nor was there any at- 
tempt made to connect the particular persons engaged in 
the firing with the defendant except by the plaintiff's own 
statements. This testimony is included in folios 52 to 82 
of the transcript of record. 

The plaintiff testified in his examination in chief, in 


~~ 
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substance, that on the night he was shot he was in the em- 
ploy of 
pany in the capacity of an armed guard or watchman, at 


the Atchison, Topeka and Santa Fe Railroad Com- 


Cucharas station on the line of the Denverand Rio Grande 
Railroad, in Colorado. The nature of his duties is left 
wholly to conjecture, but it may be assumed that they were 
to protect the property of the Atchison Company from any 
forcible attempt of dispossession or spoliation, apprehended 
either upon the part of the discharged employes of the 
former company acting from a spirit of revenge or by the 
Denver and Kio Grande for its own purposes. 

On the night of the roth or rith of June, 1879, at 
about eleven o'clock, a train of cars approached Cucharas 
station from the direction of El Moro, aterminus of the 
road in the southern part of the State, and as the train 
neared the depot where plaintiffand his co-employes were 
stationed, some persons on the train opened fire on plain- 
tiff The fire was returned by him and his fellow-guards. 
This engagement continucd about fifteen minutes, no one 
being hurt, and then a person, identified by plaintiff as one 
Mike Green, gave orders to stop firing. The conflict then 
ceased. The plaintiff did not identify any of the persons 
engaged in this shooting, and, except as a matter of mere 


conjecture, nothing was stated explaining where the men 
came from, what became of them subsequently or their 


purpose in commencing these acts of hostility. The person 
spoken of as Mike Green was stated by the witness to. be 
roadmaster of the D. & R.G.” The designation could 
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fring or why it commenced, nor as to who had imme- 
diate charge of the force of men when the firing degax. 
No evidence was given as to who stationed the men about 
he cut, nor for what purpose they were placed there, 
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Who do you mean 
A. I mean to say Capt. Anderson and some of the 
working force—men who were working every day on 
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O). Employes of the Atchison, lopeka and Santa Fe 
Railroad Company ? 
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A. Yes, sir; under pay of Capt. Anderson of the 


Denver and Rio Grande, and getting eight dollars a day. 

This concludes every particle of evidence taken on the 
trial bearing directly or indirectly upon the question of 
whether the man or men who discharged the firearms at 
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tion given by the Court upon the subject of punitive or vin- 
dictive damages. 

In the instruction here excepted to the jury were told 
in effect that they were at liberty to give the plaintiff what- 
ever amount of damages they were disposed to award not 
in excess of the amount demanded, to wit: ten thousand 
dollars. 

This assignment presents for consideration the much- 
mooted question of whether a master, either natural or ar- 
tificial, can be compelled to respond in exemplary damages 
for the wanton and malicious acts of his servants, in the 
absence of proof that the master directed or authorized 
the servants to commit the particular trespass or wrong 
complained of. 

In all of the adjudged cases defining the liability of 
a master for the unlawful acts of his servant, this limitation 
is universally stated to exist—namely, “that the act done 
“by the servant must be one commuiuited by him in doing 
‘something the master employed him to do, and an inci- 
“dent of the execution of the duty.” 

In behalf of plaintiff in error it is contended that while 
a master may be accountable to an injured party to the ex- 
tent of compensatory damages for the wrongful acts of his 
servant, provided the servant is acting within the general 
scope of his employment in committing the injury, even 
though the master may not have authorized or may have 
even forbidden the doing of the particular act complained 
of, yet he cannot be mulcted in exemplary damages unless 
he directed the servant to commit the special wrong in 
question in such manner as to personally identify himself 
with the servant in the perpctration of the injurious act. 

To illustrate, suppose it be admitted for the sake of 
argument that the body of men who attacked the plaintiff 
were in fact in the employ of defendant at the time of the 
assault, and that the general scope of their employment 
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was to aid the defendant in its general plan of retaking pos- 
session of the line of railroad from the Atchison Company, 
without any proof however that the defendant company or 
any of its officers ever directed or authorized the attack on 
plaintiff, and without any proof that such servants were 
placed or stationed at or about the scene of action by the 
defendant or any of its officers for the purpose of assaulting 
any person or persons whomsoever, and so far as the evi- 
dence discloses, the attack on plaintiff being occasioned 
either by some misapprehension on the part of the attack- 
ing party as to the purpose of the olaintiff and his com- 
rades in approaching them in the night-time under the cir- 
cumstances as detailed in the evidence, or prompted by 
mere wantonness on their part without the instigation or 
acquiesence of defendant or its officers,—then, while it 
might follow as a legal proposition that the defendant would 
be liable for the acts of its servants under such circum- 
stances to the extent of compensating the plaintiff for in- 
juries occasioned by the assault, upon the ground that the 
ad 


attack upon plaintiff might be said to be within the general 


, 
~ 


i | 7 > 3 } . .f T ° . ‘ + t 1, 4-4-e4 oe ° § 
ee the empioyment of tiie attacking to rce, and an in- 


ee oe a ee 2 Se eee eee ee ee cai 
cident t hereof, yet under the authority of the best reasoned 


i ai il ata) g ae ae . er Pe ] a “— eres 7 . 
cases on tiiis Supject, it would not be proper to VISIT upon 


(2 4 ¢ 11 ae ee i “op 4 , '; i ¢- <, 1 = i an Oa ry 
the defendant a punishment in the form of exemplary dam- 
. am thie -- a: oe stn ; ” Th, 1] 
aAGes as Wi 1s done in this case in the trial Court. LiiC ONLY 
" -4- . - ieee l a - ] : , } rae 
instance in Which this Dbarcicular Question ever Came petore 


this Court directly 


_ 


“a s2 isi | we P , t “—— : sors Tre ' , r 
LO] ACG}PUCICaALION, OG? bchl cho discov: as (| uy 

oe a 3 cate il - , “ar paiaghle 

the research of Counsel, was in t it of ‘The Amuable 
Nancy,” 2 \V wa Km Ak fF ly -~4 —nep the er f an 
4 al C\ \ Lhe aes | ) —p/ 1} Lliclt Cat Lic OVW’ Ners U clil 

7 , . e . 
Miioriexe privateer were sued fe 


1 . “2 i i \ paper 1 1 wale ee ee : | ae 
rine {respas . fAAN armied poats crew Delionvgine to the pri- 
” «> 


— 
- 
— 
r 
_ 
— 
= 
— 
-* 
i 
pp 
J 
— 
~~ 
~ 
~ 
- 
6 
- 
e 
— 
a 
a 


ye »* ] ¢ ? } ad ] ] ry ss , | - + 17 } 1 - ae } 7 p= i aa 3 
vateer had boarded a schooner catied the Amiable Nan y, 
rein: raeace!] he > , <a eo ee a bmes 
Haytian vessel belonging to a neutral nation or country 
=e y . . T 7 5 } .- . ‘* ’ . ¢ * . eer 
with which the United States was at peace, and plundered 


the schooner of her papers, cargo and cquipment, and 


orossly 
<> « 


Justice Story in delivering the 


ihn | 


+ 7 Ah 4 y - " 3 —_ . oe ' 
abused and ill-treated: her crew and officers. Mr. 


ee 


pinion of the Court said: 


“Upon the facts disclosed in the:evidence this must be 


4 
At? 
’ 
iy a 
al 
. he « 
tcalii 


. ] ry . —* aa ory . 2 ] + _ “ry ro 4 3 
nced a case of gross and wahton outrage without 


ist provocation or excuse. | Under such circum- 
5, the honor of the country; and the duty of the 


17 — 17 4 icles Sal , aia eld s : . ] * 
equally require, that a just compensation should be 


“made to the unoffending neutrals for all the injuries and 
“losses actuall: d by them.: And if this were a 
“suit against tl is-doers 1t mightbe proper to 
“OO \ 1 further and visit upon th m mn the shape of Cxcmp- 
“lary damages the proper punishnient which belongs to 

uch lawless misconduct But it is to be considered that 
“thts $ a sunt : O unst the owners of the yrivateer upon 
“whom the law has, from motives of policy, devolved a 


¢4 


a 


Ty 


responsipilily for the conduct of the officers and crew 


ee ee ee : ! ee eee ee nee ere 

mpioyed by them. Under such circumstances 
“we are of the opinion that they are bound to repair all 
“the real injuries and personal wrongs sustained by libel- 
‘“lants, but they are not bound to the extent of vindictive 
“damages, 
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damages is solely founded 1s the infliction of a punishment 
for the commission of an intentional wrong. There must 
be an evil intent or motive animating the person in doing 
the act before punitive damages can be imposed. So essen- 
tial is this ingredient of personal intent or motive that 
infants, persons won compos prentis and municipal! corpora- 
tions are wholly excluded from the operation of the doc- 
trine. 
Field on Damages, Sec. 79 and 80, and cases cited. 
If in fact the plaintiff was injured by some person con- 
nected with the defendant corporation, why should that 


company be punished by the infliction of a pecuniary fine, 
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in the form of a verdict for damages in an amount which 
mav be thousands of dollars in excess of what would be suf- 


a Ne 8s ge Pee or Ses iene 
ficient to compensate the plaintiff for all his actual losses 


and injuries, when there is not a scintilla of evidence to the 
effect that the defendant company or any of its representa- 
tive officers ever intended to injure the plaintiff; or ever di- 


cted the commission of the act:producing the injury. 


The propriety of enforcing the rule in any case has 


~~ 
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been and is vigorously combatted by able jurists and 
° : am C ” ] 7 ~ f nr seF% } » er’ a 6 
judges, and as it is confessedly in conflict with the reason 
: 1 = ae en ee ae ee a amieda 
and philosophy upon which damages are awarded in civil 
° . . . : ] — a ee = e ‘. 
actions 1S application should be restricted rather than en- 
] . ] 
largved., 


These views have been approved in the following 
cases and in the majority of them the limitation here con- 
tended for—to wit, that the master, whether natural or arti- 
ficial, is not responsible beyond actual damages for the mis- 
conduct of his servant, unless he directed the act or per 
sonally participated in its commission, has been established. 
Turner vs. North Beach & Mission R. R. Co., 34 
Cal. 5O4. 
Wade vs. Thayer, 40 id., 578. 
Mendelsohn vs. Anheim Lighter Co., id., 657. 
Wardrobe vs. Cal. Stage Co., 7 id., I1g. 
Hagan vs. Providence &c. R. R. Co., 3 R. I, 88. 
Detroit Daily Post Co. vs. McArthur, 16 Mich., 
447. | 
Great Western R. R. Co. vs. Miller, 1g id., 305. 
Craker vs. Chicago & N. W..R. R. Co., 36, Wis., 
057. 
Milwaukee & Miss. R. R. Co. vs. Finney, to id., 
388. 7 
Hamilton vs. Third Ave. R. R. Co., 53 N. Y., 25. 


Cleghorn vs. N. Y. C. R. R. 
Ackerson vs. Eric R.W. Co., 3 Vroom N. J., 25 }. 
Hill vs. N. O. &c. R. R. Co., 11 La.. 202. 


Boulard vs. Calhoun, 13 id., 445. 


Fe. Pee ro ) , . en > XT i a © 
Belknap vs. Boston &c. Co., 49 N. H., 35¢ 

Field on Corporation, Sec. 386 

c ee ac al ‘on a a 

a - also an able Article on LLIIS sublect DY ‘Be 1}. 


H. M. Hubbard in note to Section 98, Field 
on Damages. 

A further limitation is imposed by a number of Courts 
to wit: that where the act committed is in itself an offense 
punishable criminally, then punitive damages cannot be 
awarded, for the reason that it would be in violation of t 
Constitutional provision that no person can be subjected to 
double punishment for the same offense. I[f this limitation 
should mect the approval of this Court it follows necessa- 
rily that the master cannot be held to any greater liability 
to the injured party than would the servant were he sued 
instead of the principal. The following cases enforce this 
last mentioned limitation : 

Boyer vs. Burr, 8 Neb., 68. 
Smith vs. R. R. Co., 23 Ohio St., ro. 

Hayner vs. Cowden, 27 1d., 292. 

Huber vs. Tueber, 3 McArthur, 484. 

Fay vs. Parker, 53 N. H., 342. 

Lucas vs. Flynn, 35 lowa, g. 

Mooney VS. Kennell, Ig MLo.. 551. 

Austin vs. Wilson, 4 Cush., 273. 

Koener vs. Oberly, 56 Ind., 284. 

Farman vs. Lanman et al,, 73 id., 568. 

This branch of the argument is submitted with the 
conviction that it will be held by this Court that upon the 
entire evidence the doctrine of exemplary damages was not 
properly applicable as against the defendant corporation, 
and the instruction of the trial Court to that effect was 
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such error as requiers a reversal of the judgment now un- 


| 


der review. 


The fifth and last assignment of error presents for con- 
sideration the correctness of the instruction given to the 
jury that in estimating damages the jury should award 
compensation to plaintiff for loss of virility and sexual vigor 
produced by the gunshot wound in the hip, and also for 
loss of the comforts of marriage and the power to procreate 
resulting from the same cause. 

It is insisted that this instruction was palpably erro- 
neous, for the reason that under the pleadings in the case 
the plaintiff was not entitled to recover damages for such 
alleged special, peculiar and abnormal results. An exami- 
nation of the averments in the plaintiff's declaration (folio 
8) on the subject of his alleged injuries will show that the 
plaintiff simply counted on general damages under the gen- 
eral ad damnum, and there is not the slightest intimation 
contained in the entire pleading that the plaintiff would 
claim any loss of sexual vigor as a consequence of the 
wound in his hip. 

The correct test in determining what elements of in- 
jury are recoverable under a general averment of damages 
is stated with great clearness and precision by Ruggles, J., 
in Vanderslice vs. Newton, 4 Com. N. Y., 132: 

“The general rule * * * is that the plaintiff is 
“entitled to recover as a recompense for his injury all the 
“damages which are the natural and proximate consequence 
“of the act complained of (citing 2 Greenleaf, Sec. 256). 
“Those which necessarily result from the injury are termed 
“general damages, and may be shown under the general 
“allegation of damages at the end of his declaration. But 
“such damages as are the natural although not the neces- 
‘sary result of the injury are termed special damages, and 
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“must be stated in the declaration to prevent a surprise 
“upon the defendant.” 

In Bristol Manufacturing Co. vs. Gridley, 28 Conn., 
212, Mr. Justice Ellsworth, in an elaborate discussion of 
this special question, 77/er alia, says : 

“Every judge will agree that all damages must be the 
“result of the injury complained of. * * * If they 
“necessarily result, suchas * * * _ loss of time and 
“the endurance of pain consequent upon having one’s limb 
“fractured, they are called general damages, and may be 
“shown under the ad damnum or general allegation of 
“damage, for the defendant does not need notice of such 
“consequences for his defense; he knows that they must 
“exist of course, and that they are proximate and will be 
“in evidence on the trial. But if certain injuries and losses 
“do not necessarily result from the defendant's wrongful 
“act, but in fact follow it as a natural and proximate conse- 
“quence, they are called special and must be specially al- 
“leged that the defendant may have notice and be prepared 
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“to go into the inquiry. As an illustration :— 
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“the loss of one’s business, the loss of marriage 
“and the like cannot be proved unless specially alleged.” 
In the case of Hunter vs. Stewart, 47 Me., 419, the 
plaintiff, an unmarried female, sued the defendant, a stage 
proprietor, for injuries sustained in consequence of the al- 
leged negligent upsetting of a coach in which she was a 
passenger. The averments of the injury were general, as 
in the case at bar. The trial judge instructed the jury that 
if the injury sustained by the plaintiff was permanent they 
might consider whether her prospects for marriage would 
be thereby impaired, and if so, they should compensate her 
therefor. The judgment was reversed in the Supreme 
Court for error in the giving of the above instruction. Ap- 
pleton, J., said: ‘Special damages are such as are super- 
“added to and do not necessarily flow from the injurious 


. 


“acts of the defendant. The latter, to prevent surprise, 
lly set forth in the declaration.” See also 


en 


‘must be speci 
| 
[Laing vs. Colder, id., 497. 

lowden vs. Goodrick, Peake’s N. P., 46. 

2 Greenleat’s Ev., Sec. 254, 13 Ed. 

Sutherland on Damages, Vol. L., 766. 

In applying this rule, so clearly established by numer- 
ous well-reasoned cases, to the present case there can be 
little if any difficulty in arriving at the conclusion that it 
was flagrantly violated in the giving of the instruction 1n- 
volved in the last assignment of error. 

It certainly needs no argument to prove that sexual 
impotence, and the inabilityto procreate,and the consequent 
disability to iawfully enter into the marriage relation, is 
not a necessary, usual or even probable result of a gunshot 
wound in the hip; in fact, such a consequence is so highly 
improbable and unusual as to raise a serious and rational 
doubt whether the plaintiff is not mistaken in attributing 
his peculiar veneral condition to the wound received, when 
other potent and suggestive: reasons, in the light of his 
habits and avocations, would naturaily suggest themselves. 

However this may be, the gravamcn of the plaintiff's 
injury in this respect, regarded from a legal standpoint, 1s 
his alleged inabilty to lawfully contract marriage, and if it 
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be true that the effect of the bullet wound, inflicted as it 1s 
said by one of defendant's servants, was virtually to emas- 
culate him, then ‘this was a special damage which the de- 
fendant hada right to demand should be charged in the 
declaration before the plaintiff could be permitted to recover 
damages therefor. This alleged peculiar physiological re- 
sult or condition is of necessity a secret, hidden one, which 


in the usual course of things would never be anticipated by 
the defendant in preparing for his defense. The plaintiff to 
all outward appearances might be physically sound and 


vigorous and yet, from some cause, be sexually debilitated, 
and if upon the trial for the first time it was alleged or con- 
tended that the injury inflicted by defendant’s servants was 
the primal cause of his sexual debility, the defendant could 
well object to the plaintiff being permitted to enhance his 
damages on that score on the ground of surprise. 

[It would be equally logical and far more probable for 
a plaintiff suing for an assault committed by striking him 
on the head to attempt to recover damages for insanity 
produced by the blow, upon a declaration counting only on 
general damages, than it would be to recover damages for 
loss of marriage under the declaration in the case at bar; 
and yet where can the lawyer be found who would be bold 
enough to assert as a legal proposition that in the case 
siven by way of illustration damages for dethronement of 
reason could be recovered under a pleading framed similar 
to the one under consideration. 

In the language of Judge Ellsworth in Bristol &c. vs. 
Gridley, the physical pain and suffering more or less which 
every gunshot wound necessarily produces, the defendant 
knew or was bound to know that “they must exist of course,’ 
and that the plaintiff would offer proof thereof ‘‘on trial ;”’ 
but “loss of marriage and the like” as a super-added con- 
sequence of the injury, the defendant was not presumed to 
know or anticipate. In the light of all the adjudged cases 
we ask this Court in all candor “‘ Was it not gross error in 
“the trial Court to instruct the jury that they could award 
‘damages to compensate him (plaintiff) for the deprivation 
‘which he may suffer in loss of any comforts of marriage 
‘and the power to have offspring.” 

The judgment should be reversed and the cause re- 
manded. 


JOHN M. WALDRON anp 
EDWARD O. WOLCOTT. 
Of Counsel for Plaintiff in Errop 
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Supreme Court of the United States, 


OCTOBER TERM, 1886.—No. 290. 


THE DENVER AND RIO GRANDE 
RAILWAY CONPANY. 
Plaintiff in Error, 
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JAMES HARRIS. 
Defendant in Error. 


FURTHER BRIEF FOR PLAINTIFF 
IN ERROR. 


The Plaintifi’s Case. 


l. The Declaration: 


‘For that whereas, on the 11th of June, 1879, on the 
line of railroad Known as the Denver and Rio Grande 
tallwayv, while the plaintiff was lawfully in the em- 
ploy of the Atchison, Topeka and Santa Fe Railroad 
Company as a watchman, and as such was lawfully 
upon the said railway, to wit, in a hand ear, propelled 
and running thereon, the said defendant, by means of 
its servants and agents, unlawfully and wrongfully 
made an assault upon the said plaintiff, and shot and 
discharged divers rifles, guns, pistols and other fire- 


arms, aimed and held at and against the said plaintiff, 
und thereby then and with shot, to wit, a leaden bul- 


let, struck and wounded the said plaintiff in so grievous 
a manner that his life was by means thereof greatly 


despaired i ae AC. 


The Plaintiffs Hride OS he ot 


1 the 10th of June, 1879, Iwas employed by the 
A.. T. & S. F. as watchman from the 6th of April of 
the same year. | received an injury about that time. 
lf was called on, I and a party of twelve men trom 
Kil Moro, to meet the officials of the santa Ke to escort 
them over the mountain to Fort Garland. They were 
eoing over to attend ecourt. We waited at Fort Gar- 


land until the return of the officer from San Luis, 


s 


when we came back to Cucharas. They left us there 
and took the train on to Denver. That was about the 
Sth of June. The next morning I was sent te El Moro 
to vet some Winchester rifles from the agent there to 


arin 
Ciucharas. They expected trouble between the A... T. 
& S. Fo. and the D. & R. G. On the evenine of the 
lOth or 11th, about eleven o'clock in the night, [ heard 


is along with the pistols we had for our party at 


a train or an engine coming. I woke the man who 
was In charge of our party and told. him there was a 
train coming. He asked. me in what direction it was 
coming, and [ told him EI Moro. He got up and took 
his lantern in one hand and _ his rifle in the other, and 
told me to stick a red light in front of the depot. lle 
started on down the track, and in about ten or tifteen 
minutes | saw him climbing up from the track on the 
coal shaft, and just as he got up there some one hol- 
lered ** Throw up your hands, you son-of-a-biteh.”’ 1 
told the boys who were with me—I says, °° Get 
yourselves ready, fellows,”’ and I started to put the 
lantern in front of the depot. Just as I did so, 


4 
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they commenced firing at me * * * * when I 
got to the door they quit firing. I told the boys to 
come and help me fix some small sticks out of the door 
to make a bulwarks outside of the depot. Just at the 
time we had the sticks in position, [ saw some one 
slipping up the track. I could not tell who they were 
as it was dark, and [I says, ** Who comes there.”’ In 
place of answering, they commenced firing on us, and | 
eave the order to the other boys to return the fire. 
We kept up the firmg for ten or fifteen minutes. 
sess The crowd withdrew, and turned around on 
the Y, lavingoff to Alamoso. We did not know what 
they were doing until the engine blew her whistle. 
She started down on the dead junip. I said, * boys, 
they have gone for reinforcements, and if won't do to 
take any chances, and stay here until they come back.’’ 
We put on two hand ears, it was about one o’cloek 
at night, and started towards Pueblo. We had gone 
about a mile and a half to the first eut, north of Cuch- 
aras. Just after running through this cut, we ran on 
to a body of men, who were seattered across it. When 
we struck this foree there were five of us on the first 
car, and six on the rear car. | was standing on the right 
hand side of the car, between two levers, passing this 
party. Jdustas we came up to them, they turned loose 
onus a volley of shots, and I was hit by that volley, 
and the man who was standing in front of me and I fell 
off to the right. IL said to the rest of the boys, ‘*You 
had better quit firing, boys; there is a train coming in 
front, and I guess they have got more men.’ The 
engine I saw come moving up towards us, and I thought 
I knew the crowd that was on the train, and holloaed, 
saving, ‘‘Is Ben Smith on that train’? ** No; Ben 
Smith is not here, but Captain Anderson is.”? The 
affair occurred in Huerfano County. The party was 
in charge of Captain William Anderson. It was not 
under the charge of the Sheriff of Huerfano County, 
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that | Know. ol, [did not know the Sherif, and do 
not know that he was not there that night. Ido not 
know that he was not in charge of the party, only 


Captain Anderson required me to surrender my arms. 
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Late in the Winter of 1878, the A., T. & S. F. came 


r.4 
into peaceable possession of the D. & R. G. Railroad. 
ie of their tirst aets was to make almost an entire 
change of their emploves. There was hard feelings 
eated at onee on the part of the recent employes of 


the D. & R. G. The thing came to a focus early in 
The defendant did not introduce any evidence. 


Further Assignments of Error. 


1. The Court erred in charging the jury as follows: 
‘If you believe from the evidence that the Denver and 
Rio Grande Railroad employed the men who fired upon 
and wounded the defendant, and instructed them to use 
violence egainst the employes of the Atchison, Topeka and 
Santa Fe road, and also find that the men so employed did 
shoot and wound this plaintiff, in obedience to the orders 
and under the direction of the officers and agents of the 
Denver and Rio Grande R.R., they must find a verdict for 
plaintiff’; such instruction having been duly excepted to 
(Record, p. 17 and 18). 

2. The Court erred 1n overruling and denying the motion 
in arrest of judgment, made immediately on the rendition 
of the verdict (Record, p. 4), founded upon the ground 
All 
of said plaintiff does not tend to prove the allegations of said 


lleced that the evidenee in said cause introduced on behalf 


= 


declaration: and to which action of the eourt an exception 
was duly taken (Record, p. 21.) 


The Functions of a Writ of Error. 


“A writ of error always brings up to the superior court 
the whole reeord of the proceedings in the court below ”’ 
(Dred Seott es. Sanford, 19 How., 403). 

‘* But the present case beine brought here on a writ of 
error, the whole record is under the consideration of the 
Court ~ (U.S. Bank vs. Smith, 11 Wheat., 173). 

* There can be no doubt that anything appearing upon 
the record which would have been fatal upon a motion in. 
arrest of judgment is equally fatal upon a writ of error” 
(MarsHabLri, ©. J., mm Slacum es. Pomery, 6 Cranch., 221). 

“The Judges are in contemplation of law bound, before 
Im any case they give judgment, to examine the whole 
record, and then to adjudge either for the plaintiff or de- 
fendant according to the legal right as it mav on the whole 
appear, notwithstanding or without regard to the issue in 
law, or any fact that may have been raised and decided 
between the parties. Therefore, whenever, upon an exami- 
nation of the whole reeord, right appears upon the whole 
not to have been done, and judgement appears TO have been 
gviven for one of the parties when it should have been given 
for the other, this will be error in law. Uponerror in law, 
the remedy is by a writ of error requiring the record to be 
sent into the other court of Appellate jurisdiction, that the 
error may be eorrected é (Stephen on Pleading, 120-121 ). 


The Judicial Inquiry Involved. 
The evidence which was before the Court and jury at the 
time the charge was delivered, and which constituted a 
part of the record when the motionin arrest was made, did 


sea case which in law supported the declaration, 
Or entitl ct the plaintiff tO recover. 

The declaration is in trespass. It is so identified, first, 
because it uses the test words ‘*foree and arms,”? which 
are the translation of the original and characteristic words, 
‘“erel armis,” and, secondly, because it avers that the de- 
fendant *Sunlawfully and wrongfully made an assault and 


the words ‘tef contra pacem,’ which further distinguish 

and identify the action of trespass. 
Comyn (Action. m 2. note 2. p. 257) Says: 

‘Where a proceeding, whichis injurious to another, 

s been attended witha violation of that state of peace 

and repose In which the law seeks to continue soclety 

at large, and individually the persons and possessions 

of all (as where A. has beaten the domestie of B.. that 

a floss of service is the consequence ), here isa wrong of 

both a elviland eriminal nature. * * * * At the ecom- 

mon law. ULpon those writs in which the words vé e@¢ 

ArWUS el CONTA Pace ji WET inserted, i eaplas Issued 

to seize the defendant's person, as was mentioned 1n a 

note before, and when the plaintiff had recovered judg- 

ment, another ecaplas, pro fine, was awarded at the suit 

of the crown in the first instanee, and the fine or 

penalty was afterwards assessed by the Court, so that 

the defendant was sure upon these writs of being’ Casi 


into prison.’’ 


; 


The plaintiffs declaration thereof is of a criminal assault 
with a deadly weapon, with intent to kill. The Criminal 
Code ot Colorado,within which the assault took place,con- 
tains these provisions: 

‘S$ 19. Murder is the unlawful killing of a human 
being with malice aforethought, either express or 
Implied. 

© 20. Express malice is the deliberate intention un- 
lawfully to take away the hfe of a fellow creature, 
which is manifested by external circumstances capable 


of proot. 


eat, bruised and wounded,’? which in legal effeet 1s adding 


An assault with intent to commit murder shall 
subject the offender to confinement in the penitent .ary 
for a term of not less than one year nor more than 
fourteen years. 
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$137. If twoor more persons meet to do an unlaw- 
ful act upon a common cause of quarrel, and make ad- 
vances towards if, they shall be guilty of a rout, and on 
conviction shall be severally fined in a sum not exceed- 
Ing seventy dollars, or imprisoned in the county jail 
not exceeding four months. 

$185. [If any person shall have upon him any 
pistol, gun, or other offensive weapon, with intent to 
assault any person, every such person, On eonviction. 
shall be fined In any sum not exceeding five hundred 
dollars, or imprisonment in the county jail not exced- 
ing six months.”’ 

It appeals from the plaintiff's evidence : 

1. That he criminally armed himself. 

2. That being so armed, he voluntarily, and in his in- 
dividual capacity, and not as a ‘*watehman.’’ went out to 
meet those similarly armed, upon a common eause of 
quarrel, and with intent to kill them if he ecould—-'I gave 
the order to the other boys to return the fire: we kept up 
the firing for ten or fifteen minutes. I said to the rest of the 
boys ‘‘you had better quit firing, boys; there is a train 
coming in front and [ euess they have got more men” 
Record, }. 12)—and 

3. That in the ** rout’? so occasioned he was shot. 


The judicial inquiry, therefore, 1s, whether, when such 
circumstanees are proved by the plaintiff as his case, he has 
any legal cause of action against the person by whom he 
was shot, and whether the evidence adduced supported the 
declaration, whieh purported to set forth a eood cause of 


action in trespass. 


Argument. 


Under the given circumstances, the precepts and maxims 
of the higher, civil and common law are adverse to the 
acknowledement of any right of action on the part of the 
joint and criminal wrong-doer, for, as was said in hex os. 
Billingham (2 C. & P., 234), where the prisoners were in- 
dicted for a riot: ‘* By law whatever is done in such an 
assembly by one, all present are equally liable for.” 

Kor centuries the former law has declared that ‘they 
and it 


who take the sword, shall perish with the sword 


would be new in principle to hold that, because the 
‘‘perishing’? was incomplete, a cause of action accrued. 
Though it is not a conelusive objection that an action be 
new in the instance, it isa persuasive argument against its 
maintenance that, in the multiform complexity of human 
concerns, no similar action has been maintained. ‘‘ If a 
case in law have no cousin or brother, it is a sure sign that 
it is illegitimate’ (Ld. Bacon, Speddine’s Ed., v. 7, p. 607). 
It is not believed that any case can be found in which one 
injured in a duel has been allowed to recover therefor from 
his antagonist, or in which, when one went out avowedly 
to murder some one, and has been injured before the hom1- 
cide was effected, he has been allowed to recover. The going 
out of A. with intent to shoot B.,and B.’s shooting A. after A. 
has discharged his gun, does not seem from the reports as 
vet to give a cause of action to.A. Even if B. were indict- 
able by the commonwealth, that would not demonstrate his 
C1V1 habiiaty to one in pari delicto, for the general rule 
would seem to be as stated by Lord LyNpuURstT in Moriarty 
os. Brooks (6 C. & P., 685): ** If a person comes up to attack 
me, and | put myself ina fighting attitude to defend my- 
self, this is not an assault on my part.’’ Nor in this -econ- 
nection is it a matter of moment that the person who 
discharged the gun might have been personally a trespasser, 
for as wassaid in MeEvoy vs. Drogheda (16 Weekly R., 34): 
‘As against every person but the lawful owner of land a 
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person in occupation thereof as a mere trespasser has all the 
rights of a lawful owner.’ 

Adams es. Waggoner (33 Ind., 581), Bell 7s. Hansley (5 
Jones, 131) and other similar cases do not conclude the ques 
tion which arises on the case, as made by the plaintiff and not 
by way of evidence for the defense, nor affirmatively settle 
the law that the given case is not concluded by the appliea- 
tion thereto of well settled precepts and maxims of the civil 
and common law. Among these precepts and maxims are 
the following: 

(on se ntio ef agento pari pate Wa ple Cle nlur ( 5 Rep., oSt)). 

[In pari delicto potior est conditio defendentis, which 1s 
amaxim of publie policy equally respected in courts of law 
and equity (Tavlor os. Chester, L. R., 4, Q.B., 309). SoSrory 
(Eq. Jur., $ 298) says: ** In general, where parties are con- 
cerned in illegal agreements or other transactions, whether 
they are mala prohibita or mala in se, courts of equity, 
following the rule of law as to participators in a common 
crime, will not at present interpose to grant any relief, act- 
ing upon the Known maxim /n pari delicto,’ &e. This is 
sustained by the language of Lord MANSFIELD in Bromley 
os, Smith (Douge., 697, note): ‘Tf the act isitself immoral, 
or a violation of the general laws of publie policy, * * for 
where both parties are equally criminal against such gen- 
eral laws the rule is pofior est’? &c.; and the same maxim 
prevents any recovery for contribution by one of several 
joint wrongdoers against another (Broom’s Leg. Max., 728). 

So in Colburn vs. Patmore (1 C. M. & R., 83) the Court 
said: ** | Know of no case in which a person, who has com- 
mitted an act declared by law to. be criminal, has been per- 
mitted to recover compensation against a person who acted 
jointly with him in the commission of the crime. It is not 
necessary to give any opinion upon this point, but I may 
say that L entertain little doubt that a person who Is de-’ 
clared by law to be guilty of a crime cannot be allowed to 
recover damages against another who has participated in its 
commission. ”’ 


Id 
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Consent is a perfect shield in civil injury. 
Thusin Fivas os. Nicholls (2 C. B., 501 ef seq.) which 
was an action brought for an alleged conspiracy between 
he defendant and one C. to obtain payment of a bill of 
exchange, accepted by the plaintiff in consideration that 


B. would cease from prosecuting C. for a crime, it was 
held that the action would not lie, inasmuch as it sprang 
| legal transaction in whieh both the plaintiff and 
dant had been engaged, and of which prootwas essen- 

tial to establish the plaintiff's claim. 
Inf Llolman es. Johnson (Cowp., 348) it wassaid: ‘* The 


Iple of publie poliey is this. e2 dolo. Ke. No eourt 
i lend its aid toa man who founds his cause of action 
upon an immoral or an illegal act,” and what is illegality 
vas stated in Decroot es. Van Duzer (20 Wend.. 290) to 
ie intention to aid Ina violation of the law.” 

So also it was said in Lowell cs. Boston R.R. Co. (28 
Pick., 32) that the general rule of law is that where two 
pad ties participate in the commission of a criminal act, and 
ffers damages thereby, he is not entitled to 
indemnity or contribution from the other party. So also is 


one party su 


the rule of the eivil law, vemo ex delicto CONSEqUE potest 


aorfat 
SE MBAGHEA iI 


Here the plaintiff and the man who shot him were, upon 
the plaintiffs evidence, jointly engaged in an attempt 
to commit the murder of whomsoever they might shoot, 
and the crime was none the ess joint because each pro- 
posed to shoot the members of the Opposing party, and not 
their friends. 

Again. He who voluntarily fires upon an opposing 
party consents that such fire with all its consequences may 
be returned. Like a man who goes unnecessarily where he 
is advised that there are spring guns, he does so at his own 
pel il. 


ee ee 


ene 
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In [lott os. Wilkes (3 B. & Ald.. 185) the Court said: 
‘Tf another takes upon himself to go into the wood, know- 
ine that he is in the hazard of meeting with the injury 
which the guns are calculated to produce, it seems to me that 
he does it at his own peril, and must take the consequences 
of hisown act. The maxim of the law, vo/enti non fil 
CnJUrTA, applies, for he voluntarily exposes himself to the 
mischief which happens.” 

In Stout vs. Wren (1 Hawks., 421), HALL, Judge, said: 
‘*Upon principle, unconnected with municipal law or 
policy, | doubt how fara person is entitled to reeover (lam 
aves atter having agreed to take his chance in a eombat, 
and after the event had proved the miscalculation he made 
upon his own streneth; considering it merely as a violation 
of private right, I should say volent( non fit tnjyuria.”’ 

In Galbraith os. Fleming (27 N. W. Rep., N.S8., 581) 
the Court said: ** The Court further instructed the jury 
that if the plaintiff voluntarily engaged in the fight in the 
first instance, for the sake of fighting, and not as a means 
of self-defense, he could not recover, unless the defendant 
beat him excessively or unreasonably. The law does not 
put a premium on fighting, and one who voluntarily enters 
into a quarrel will not be afforded relief for his own wrong 
in damages, if he comes out second best. While the volun- 
tary act on the part of the plaintiff would not preclude the 
State from punishing him or the defendant for a breaci: of 
the peace, it nevertheless prevents him from bringing 2 civil 
action to recover compensation for injuries received by his 
own seeking, and in violation of law.”’ 

In Queen vs. Guthrie (L. R., 1. C. R., 243) the Cour 
said: ‘‘ If there is consent, there cannot be an assault.’ 

In Queen vs. Coney (L. R., 8 Q. B. D., 553) the Cour 
said: ‘‘As a general proposition, it is undoubtedly true 
that there can be no assault, unless the act charged as such 
be done without the consent of the person alleged to be 
assaulted, for want of consent is an essential element in 
every assault, and that which is done by consent is no 
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assatilt atall. It may be that eonsent ean in all cases be 
given so as to operate asa bar to a civil action, upon the 
eround that no man ean claim damages for an act to which 
he himself was an assenting party. Though a man may 
by his consent debar himself from his right to maintain a 
eclvil action, he cannot thereby defeat proceedings insti- 
tuted by the crown in the interests of the publie for the 
maintenance of good order. He may compromise his own 
civil rights, but he cannot compromise the publie interests.” 

To these cases may be added Champer vs. State (14 Ohio 
St., 487): Dunean es. Com. (6 Dana, 295); and the gen- 
eral principle of criminal law as stated by Drsry (Cr. 1, $ 
33) that **no aet shall be deemed a crime if done with the 
consent of party Injured ;”? and by May (Cr. L.. § 56) that 
‘*there seems to be no warrant in the law for holding that 
one may be guilty of an assault by the application of foree 
to another, to which the latter deliberately assents,’’ and 
the language of the Court in Smith os. State (12 Ohio St.. 
470), “San assault, therefore, upon a consenting party would 
seem to be a legal absurdity.”’ [If it be such a legal absur- 
dity as prevents the State from prosecuting for a violation 
Of the law. how is the absurdity lessened because the prose- 
cutor says: ‘* True, Ll consented, but now I am_ prosecut- 
ing civilly and not criminally.’ The effect of the assent 
does not arise, and certainly not in an action of trespass 
contra pacem, trom the form of the action, but from the 
fact itself, and such effect as an estoppel is upon principle 
as effective ad damnum as it is against **the form of the 
statute in such ease made and provided.” 

The ingenious device of defeating the effect of the assent 
by asserting that 1t Is Invalid, because the law does not 
permit an assent to be given to that which is criminal, was 
summarily and properly disposed of in State @s. Cooper 
(2 Zab., N. J., 53) in these words: ‘* It was insisted upon the 
argument that the assent of the mother was null |to 
an attempt to procure abortion before she was quick 
with child|; that the offense was of so high a nature 


~~ 
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that no assent of hers could purge the eriminality. But 
this, itis obvious, is begging the question. The charge of 
assault against the person of the mother is clearly purged 
of criminality by her assent. The indictment is valid, but 
if, upon the trial, it appears that the means used to procure 
the abortion were used with the consent of the mother the 
defendant must be aecquitted.’’ Rightly, therefore,has an 
elementary writer said (19 Am. Law Rev., 852), “ volenti 
non fil injuria is a maxim of the eriminal as well as of 
the civil law,’ and itis insensate to suggest that the vo/ens 
is inefficacious, because its subject matter Is a crime, 
when by very reason of the rolens such subject matter can 
never become a crime. 

Reference may also be made to Ree ws. Meredith (8 C.& 
P., 589), where the prisoner was indicted for an assault 
with intent to commit raps, and for a common assault. The 
prosecutor stated that he abandoned the first count because 
he could not successfully contend that the girl had not 
consented, but.as she was between theages of ten and twelve 
he should go upon the second count for the assault only. 
The counsel for the defendant said: ‘** The consent puts the 
charge of assault out of the question.”’ Lord ABINGER: 
‘| think so. To support a charge of assault, vou must 
show an assault which could not be justified if an action 
were brought for it, and leave and license pleaded,’ re- 
ferring to Patrerson, J., who had said (azle, p. 574): ** 1 
have grave difficulty in saying there was any assault be- 
cause there was consent.” 

The suggestion that if A. goes out to murder B., and is 
shot by b., B. can maintain an action against A. for the 
assault, and A. can maintain an action against B. for hav- 
ing repelled the assault with an excess of foree, does not 
seem as vel to have received the approbation of this Court. 
nor does it seem intrinsically to merit its commendation. 

If, therefore, itappears from the plaintiff's caseand by his 
evidence that he voluntarily armed himself, and, taking 
the law into his own hands, joined an illegal assembly for 
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the purpose, if necessary, of committing murder, and, 
In the course of the riot and rout, received a wound at the 
hands of those whom he had sought by violence to 
destroy, the law will not permit him to recover for an 
alleged assault, forit conclusively presumes his assent there- 
to, and will not permit him to reeover through the 
medium and by the aid of an illegal transaction, to which 
he was himself a party, and which constitutes the founda- 
tion of his case. 

Under such cireumstanees, the maxims *t Ha lurpi,’ 
“In pari delicto”” and **consent 1s a perfect shield,’’ 
apply, and are decisive of the case (Tavlor os. Chester, 
L. R., 4 Q. B., 814). If they are so decisive, then a charge 
which asserted an absolute right to recover and a ruling 
which refused to arrest the Judgment because there was no 
evidence to support the declaration, were alike erroneous, 
and require a reversal of the Judgment, as such charge and 


ee OW 


ruling were duly excepted to at the time. 
Upon the exceptions LO the admission Ot evidence as 

to facts and declarations both prior and subsequent to the in. 

jury, the case of Vicksburg es. O' Brien (119 U. 8., 99) is re- 

levant upon the question of what evidence is so connected 

with the res gest@ as to be admissible; and the case of Moore 

os. Arlam (2 Chitty Rep.. 198) is relevant as to the evidence 

of the special damage, in which Baytry, J., stated the 

rule as follows: ‘* The rule as to special damage is that you 

may give in evidence any special damage which is the clear 

and immediate result of the act complained of, but you 

cannot give in evidence as special damage any remote con- 

sequences. A supposed Inability hereafter to procreate 

would seem to he rather a remote conseg wence from cl me ce 

ounshot wound in the hip, especially as the attempt does 

not appear to have been made, and before evidence thereof 

was admissible that result should have been pleaded as 

the clear and immediate result of the wound. It is not 

believed that the literature of the medical profession would 

afford any easily accessible precedent establishing that the 


I) 
‘swelling’? and ** wasting away” described on page 13. of 
the Reeord, and sostrongly submitted in the charge were the 
“clear and immediate result’ of a ball passing through the 
hip. But if it would, the defendant was entitled to notice 
in the declaration that that result would be proved as *‘a 
clear and immediate’? one, so as to enable it to be pre- 


pared to meet the evidence adduced. 


CHARLES M. DA COSTA. 
CLARENCE A. SEWARD. 
Kor Plaintiff in Error. 
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THE 


SUPREME COURT 


LINi's Ei? ST AT ES, 


OCTOBER TERM, I886. 


THE DENVER AND RIO GRANDE 
RaiLway COMPANY, 
Plaintiff in Error. 
VS. 
JAMES Harris, 
Defendant in Error. 


In ERRoR TO THE SUPREME CouURT OF THE TERRITORY 
oF NEW MEXICO. 
BRIEF OF DEFENDANT IN ERROR. 
STATEMENT. 

This is an action of trespass involving no points of 
law of serious difficulty, but founded on a tragic 
episode of the netorious “railroad war” in Colorado, 
which grew out of the effort of The Denver & Rio 


Grande Railway Company to regain possession of that 
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general terms, with alia enorimia. 


The damages ¢laimed are SLO,OOO. 


The Railway Company, defendant below. at first in- 
terposed a demurrer to the declaration ( 1b. p. 6.) on the 


serounds ist. thet the action should be Case, instend of 
¢ 


trespass ; Yond. that the assault was ecomunitted by agents 
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and servants and not in eourse of their employment Or 


f 
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or the benefit of the Railwav Company ; 8rd. that it did 
hol ap pe ar that thie valiway ¢ OMpany owed any duty 
Se se - that anv “relatio — ) 
to tie plalntill eLOW, OY That any relation or econnee- 
t} nn) existed between them: ith. that the acts charged 


. ] — P ] a - ] c= = 
app aredl to be unlawful and wiliful acis ol the person 


4 


| > “ ' 4 
who eommitted the same, &e.; oth, that the acts eOn)- 


plained of were such as the lailway Company could 


or eare on the 
part of the defendant's servants. or the unskillful or 
LM prope CODY of any xnet which the defendant eould 
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declaration, as therein stated, could not be charged. to 
the defendant, CVE? if eXpressly ecommandect anal cirect- 
ec Dy its officers (>) its board of directors,” 

The grounds specified in the demurrer were the only 
ones which the Railway Company was entitled to have 
eonsidered by the Court, under Rule 19 of the Terri- 
torial District Courts, which provides: “Every demur- 


rer shall distinetly specify the grounds of objection to 
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the pleading. Unless it lo SO), it hiavV he disrergaded. 


et 
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A demurrer mav be taken to the whole pleading, or to 
e 
any ot the alleged Causes or action or cle fense stated 


ae 


therein. 


The demurrer was overruled and the Railway Com- 


‘ 
oe 


pany excepted (Jb. p. 7). but it afterwards elected to 


plead over, and interposed the plea of not guilty, upon 


which issue was duly joined (Jb. p. 3). Upon the trial 
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1e plaintif 


of the issue this joined, the jury found for t 


below. 1n the sum of SU,000 damages, (1b. P). 1), 


The Railway Company thereupon interposed first a 


“ES eae 


motion for judgment non obstante veredicto, (126, fol. 
44), second, a motion for a new trial, (/b. fol. 45 &e. ) 
and, thirdly, a motion in arrest of judgment, (J. fol. 
48), each of which was overruled by the Court. 
( Ib. fol. 48). 

Judgment upon the verdict having been duly en- 
tered, the Railway Company sued out a writ of error to 
the Territorial Supreme Court, and filed its assign- 
ment of errors, Lb. fol. 5 ys P complaining of the over 


ruling of the demurrer and the said motions, and also 
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miploiiiog of the action of the District Court in giv- 
certain instructions and refusing others, but fail- 
lon any errors in specific terms as to the ad- 
Videuce, aud inerely complaining, in general 
termis, that the Court erred “in admitting improper, 
iliegal and irrelevant evidence for the plaintiff, (def’t. 
in error) on the trial of the case.” (Zb. fol. 53). 

The opinion of the Supreme Court of New Mexico 
in affirming the judgment, appears at fol. 75, &e., of 
the Transcript. 

| POINTS. 

I. The damages proved were the direct consequences 
of the injuries alleged. 

General damages are implied by law when an unlaw- 
ful trespass is proved. The damages, $9,000, are 


within the amount, $10,000, for which judgment was 


claimed. 


The declaration avers that the piaintiff below was 
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NO Objection whatever Was taken at the trial, or 


urved in the Lerritorial Supreme Court, to any of the 
testimony as to the nature or extent of the injuries re- 
eeived by the plaintiff below, nor does the assignment 
of errors filed in this Court suggest any complaint res- 


pecting the evidence admitted on the question of 


damages. 


As to the proof of Impaired virilitv. non econstat. but 
that that consequence of the Wywyry was developed after 


the institution of the suit. The witness testified as to his 


eoudition at the time ot the trial. { Lh, fol. BO). 


Of course. the jury were bound to eonsider the 
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Whore adahave, past, present, aha iuture: but One YTe- 
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eoveryv bein permitted under the law. 
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ll. The proofs Of the plaintiff below were chiefly 


devoted to the maintenanee of the two propositions 


essential to a reeovery, that 18, 


al EE Ee 


[sf. That fhe plaimliff iweals asscaiulled and mounded. 

Yd, That the IVORY UAS nupitlable lo the Pairl- 
ay Company. 

Lhe res gesfa, as to the trespass, was sunple and 
easily proved, NO questi }) Is raise | by the plaiutifi Ln 
error as to the sufliciency of the proofs on the 
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Die | «% 
Railroad { Ol pany. 

Pa % . . . , 1 . 

Phe plaintiff below had not aeeess to the corporate 
7 ' ls — . | a oO ‘ : } » ¢ a. ) 2 +? tes) Ly 2) 
DOOOKS ali private Papers, nor to the corporate SeCCTEAES 
locked up ID the breasts of the corporate officers and 
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ngents. He was forced to prove by circunistances tl 
participation of the corporation in the lawless proceed- 
ings which were the occasion of iis injury. He show- 
ed to the Court that a line of railway, in the peaceable 
possession ot the Atehison Topeka ana Santa le Rail- 
road Company, (‘Transeript, fol. 17), of which he was 
a watchman, was seized by hostile bands led by recog- 
nized officers of the Denver and Rio Grande Railway 
Company (Lb. fols. 17 to 24, ine.) armed and paid by 
that corporation, (7b. fol. BO . that the Railway ('om- 


pany immediately accepted from the marauders the 
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raliway Which ther strone@ hand had gained. H. fol. 


kb ka CUS APpProving het ? tiiying th Lia ae and thet 
he was injured by the forces engaged in effecting this 
7 
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(/b. fol, 20.) the payment of hirelings (Jb. fol 20.) 
and the attempt by the agent Anderson, one of the 


lenders. to bribe the trusted empl vés of the assailed 


to violate their trust by surrendering their 


- 


corporation 
} ’ 9 > , . , " ‘ f° ‘ - 9 
employe) Ss property into the hands of their employer's 
. ‘ i .s o 
enemy (Jb. fol. 51.) The ineilents were the seizure 
by otheinls of the transgressing CO] porat LOT} of loecomMo- 


tives ‘ na Cars out ot the eustody ot the Atehison. Lo 


peka & Santa ke Railroad Company an F fill ing them 


with armed men. and the subsequent acts of violenee. 


— 


rhe luding the murderous assault on the small party of 


railroad employes under charge of the plaintiff below 


The eonelusion was the suecessful consummation of 
the capture of the railway. in pursuance of the scheme 


and outrage which began with bribery in May (JO, fol. 


" ' a? [| 17 : 
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Alamosa, (/%. fol. 18.) in June. and ended at Denver 
in July. 

The several parts of the t¢ stimony object «| tO by 
the Railway Company—the declarations of ex-Governor 
Hunt. its Vice-President. Capt. Anderson. and others. 


its avents. ane allies. and all the VarlLous Ine1dents of 


| i wy ' ,* ‘ } . '«) té e ’ fe »< . .« = . 
What may be properly termed a marauding cainpaign 
>» 20 } ‘ 4 } . + } : : 7a) 3 
were all part of the connected story tne 7°es gdesta—ofl 
i ‘ e 


this corporate movement. 
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social machinery 1n whose cluteles the plaintift WeCLOW 


fhe evidence disclosed a great conspiracy tm which 
every participant was eriminal., but a Great CONS piracy 
. { i ran) P 
whose Inspiring genius and eontriver was a corpora- 


tion. for whose prot ana by means of whose resources, 
the crime was committed, and into whose greedy hands 
the spoils were delivered. 
ae that an individual had orvanized : 
Supp > that an incaivictulai har OTCAnTZe a mob 
A oo 
to take possession oF a eoveted§ railway property 
and, suppressing the evidence which might have direct- 
lls original participation 1h th scheme. 
+ 4 si in nnn . Be a ° 
kept in the back ground, and secretly furnished the 


ineans for its proseeution, and, finally, upon the vio- 


lent seizure of the property, after weeks of lawless 


rand turbulent proceedings by the mob, openly Ae. 


cepted From their hands the ravished railway and 


continued to enjoy it: ean it be doubted but that 
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his connection with the movement at its termination. 

mori be shown cLs evidence L@) hold him responsible 

= ?} 4 ; ‘ } . 

for all the antecedent proceedings of the mob? 

Phe Jaw makes no distinction among conspirators 

eo a ee ae, ee 

Daseck on the time at whteh tue respectively joined 
ie al . : als —— — 

the criminal combination during its activity in further- 
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anee of its object. Mach one that fatiis in beeomes 
an inerement of the criminal pool. One drop is not 
distinguishable from another inits waters. 

Counsel for the plaintiff in error, in their exceptions 
and assignment of errors, have confused these two 
parallel propositions. Criticising evidence, because 
Hot applicable to the first res (fe sta, they fail to see that 
the evidence excepted to was properly applicable to the 
other ves yesta. 

While the ves gesta,im one case,may be confined to the 
occurrences of a few minutes, the res gesfa, in another 
ease, as ina ease of riot or overt treason, may be ex- 
tended over weeks and months. 

fin the often cited Case of Lord George Gordon. (VI 
Howell's State Trials, 456), the res gesta embraced 
many days and many places. The cries, devices, and 
overt deeds of the mob, at different times and places, 
were allowed to be proved. 

While the immediate question related to what was 


done at London, on Friday the 29nd of June. 1L7SO. the 


LQ) 


tement we have pr ved. whether the business 


a 
tilt LIV it 


was all done on Saturdey. or continued for several days, 


is evidence to be received——it was the same ery,” | 1h e. 
Che Court ruled, “No doubt you are tit 
liberty to give in evidence everything which shows 
that the mob so assembled on the Bnd of June. had 


on Ly terror and acts of vit lenee, tO 


; , ; ae m1. :, " 

roree a repeal OO the aw. Phat does not afiect the 
” , 

1}) er titi You I ke hin Cee ry ang Pp! Vy to it; 

U clreul I ttends to show their intent 


give evidence of an overt act in another county.” 

[ti. The defendant below resisted our demand, 
upon the theory that no corporation ean be lable in 
trespass for assault and battery, and that, even if such 
liability be conceded, yet some business relation must 
be shown to exist betweer the corporation and the in- 
jured person, or else 1 must appear that the corpora- 
ticn, by resolution of its board of directors, or by some 
other equally formal mode, directly authorized the 
trespass. 

Itis well settled in this Court that corporate res- 
ponsibility IS the correlative of corporate power, and 
that a corporation whose foree and funds are employed 
unlawfully to effectuate some corporate design, how- 
ever illegal, is responsible forensically in as high a 


degree as the humblest citizen. 


National dank. vs. Graham. 100 U.S... p. (02. 


rerchants Bank. vs. State Bank. 10- Wall. 604. 


Phila. Wilm & Balt. KR. KR. Co. vs. Quigley, 
| a4 H rv ZU) 
| Lynch. vs. Met. El. Ry. Co. 90 N. Y. 77 
Ramsden. vs. Boston & Albany R. R. Co 
LOL Ma 11% 
{ irost vs. Domestic Sewing M. Co. 133 Mass. 563 


leastern Counties Ry. Co, Vs. Broom. 6 kixeh. 
my R. 314. (Wels. H. & G.) 


’ 


an Pennsylvania hk. KR. Co. vs Vandiver, 42 Pa. 


h st. SO). 


= 2? Wood's Ky. Law, 1374. 


oll LV. As tothe form of the action. it seems to follow 


from the very reasoning which establishes corporate 


ue linbilitw in such eases. that the form should be aecord- 
he ad ' ; — _ 
Inge to the nature of the Wrong imputed. 
The Injuries complained of resulted from a direct. 
CS- 
wilful and wanton assault and battery—a trespass. it 
ld 
| being true that a corporation, equally with an indivi- 
ye 
dual. may be held liable for such a trespass, no reason 
We ' 
| ean be shewn whv the same form of action should not 
La . , 


be used in the one ease as well as in the other. In 


LZ 


harmony with this proposition, the great weight of 
authority fully sustains the form of. aetion in this 
Case, 

V. Not standing on its demurrer, the plaintiff in 
error has waived the right of merely technical criticism 
of the declaration. 


ray} } . 4? > ‘ ‘ j | . ee ‘sy « ¢ ‘ i | . ’ sas tl 
bine (Le@eMULTTe!) hes eeased LO De a Parl O11 Lie PeCora, 


Campbell. vs. Wileex. 10 Wall. 421, 423. 


Vi. The exceptions to the instructions of the Court 

Bow a ' a ] ‘4 = sted ’ de. 4 , oh t ae L ‘ 
and to its reiusal of certain re quests Lo eharge are al- 
together COO broad to be available in this Court, | Lh, 
fol. 42). The exceptions are, im effect, a mere general 
complaint agalpst each and every proposition charged 


or refused. 


Foust Lig lou HMadowy 4.1 VS. (Claflin. i Wall. L352. 
lO LO .o. LT « 


| at 
| , ~co Ke Cor” 


Mobile & M. Ry. Co. vs. Jurey. 111 U. S. dS4. 


FI. S ffi 6.55 Caldwell. vs. Murphy, 11 N. Y. 416. 


rs , “fh 4 Ly — — e e ° e 
Lo cu Slaw Zlewee, VTJ. If this court, notwithstanding the improper 


form of the exceptions, deems proper to consider the 
charge and instructions, it is submitted that the same 
are fully vindicated in the able opinion cf the Territo- 
rial Supreme Court (1b. fol. 75 &e.) 

Vill. Inthe assignment of errors ‘n this court, the 
only references to the instructions of the Distriet Court 
(1b. fols, 93, 94,) concern Ist. the refusal of the eourt 


to direct a verdict for the defendant below. whiel re- 


fusal was manifestly proper; 2nd. the instruetion that 
the damages were wholly within the discretion of the 
jury, which was equally proper; and 3rd. the instruc- 
tion leaving it to the jury to consider as an element of 
damage the fact, if they found it, that the plaintiff be- 
low had been rendered impotent and, in considering 
that, to consider further the deprivation which he 
might suffer “in loss of any comforts of marriage and 


the power to have oftspring. 


It was proper to give this iast instruction. It had 
no reference to any specific item of damage, but to such 
general loss, not of marriage, but of ‘tany of the com- 
forts of marriage,” as well as of the power of procrea- 
tion. 

The common sense of the jury would naturally and 
properly have considered the same subject, without 
any instruction, just as, in case it had appeared that 
blindness had resulted from an injury to the head, the 
jury might have properly estimated damages for the 
deprivation of eye-sight. 

The evidence on the subject went before the jury 
without objection; no motion to exclude it was made, 
nor any suggestion of surprise. ‘The objection comes 
too late in this Court. Besides, the physical results 
may not have fully developed until after commencement 
of the action. AS remarked by Chitty. (1 Ch. Pl. 397. ) 
“Under this allegation of alia enormia, damages and 


matters which naturally arise from the act complained 


14 


of, Or Cail not with decency he stat d. waAyV he Given L}} 
evidence, in aggravation of damages, though not 
specified in any other part of the declaration. 
, a 7 ° ° imu 
IX. The trespass, being willful, wanton, and cruel, 


and manifesting extraordinary turpitude, exempl 


ary 
damages were proper. 
Day. vs. Woodworth, 13 How. 3862. 
Milwaukee, & St. Paul Ry. Co. vs. Arns. 91 
U.S. 489. 
Missouri Pae. Rv. Co. vs. Homes. 115 U.S. p. 
o? 1. 

X. No evidence whatever was offered on the part ot 
the defense. The Railway Company did not attempt 
to controvert or palliate the wrong imputed. As 
matter of law, upon the whole case, the plaintiff below 
was entitled to a verdict. ‘The question of damages 
was the only question in the case. 

While tne declarations, flagrante bello, of each and 
all of the conspiring participants were competent, as 
ending to show the corporate enterprise, in its nature 
and extent, the admission of incompetent declarations 
on the same subject, would have worked no_ prejudice, 
since they would have been merely cumulative of facts 
otherwise established. 

Cooper. VS. Coates. 21 Wall, 105. 

Upon the whole, itis submitted that the plaintiff in 

error has suffered no substantial prejudice from any- 


thing here alleged as error. ‘he extremely serious in- 


Ld 
jury suffered by the defendant in errer. and the enor- 
miity oft outrage attending its commission. sugge if that 


St. 
the damages awarded are even less than justice might 
demand. 

Deeatur Bank. vs. St. Louis Bank. 2L Wall 294. 
Walbrun. vs. Babbitt. 16 Wall. 377 
Marine Bank. vs. Fulton Bank. 2 Wall. 259. 
Unien Cons. S. M. Co. vs. Taylor. LOO U.S. 37 
The trial demonstrated the guilt of the Railway 
Comp ny 5 3 nd. it is submitted, the judgment should be 
affirmed with damages, 
Jno. H. IKNAEBEL, 
Of Counsel for Defendant in Error. va 
Santa Fe, N. M. 
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RICE, ASSIGNEE, ET AL. VS. THE UNITED STATES. 1 


] In the Court of Claims. 


LEPINE ©, RICE, ASSIGNEE OF Robert ER- ) 
win and Charles S. Hardee, trading as Erwin | 
and Hardee, . No. 14781. 
US, : 
THE UNITED STATES, 


|. — Petition.— filed February 17. 1SS6, 


To the honorable the Court of Claims : 

The claimant, Lepine C. Rice, a citizen of the United States, resident 
in the city of Savannah, in the State of Georgia, respectfully represents : 

|. Under the provisions of the Revised Statutes of the United States, 
title Bankruptey, he is the duly appointed and qualified assignee of Rob- 
ert Erwin and Charles S. Hardee, late partners trading as Erwin & 
Hardee, in the said city of Savannah, as appears more fully from certified 
copies of the adjudication of bankruptey, and of the order making his ap- 
pointment, herewith tiled, marked, respectively, Claimant’s Exhibit, L.C.R. 
No. 1, and LC. R. No. 2, and as such assignee he now brings this suit 
for the benefit of the trust so reposed in him, 

2. The said Robert Erwin, then a citizen of the State of Georgia, on the 
21st dav of December, 1864, was the exclusive owner, in hisown right, of two 
hundred and eighty-three (283) bales of upland cotton stored in the said city 

of Savannah, which on or about that day was seized and captured 
2 by persons duly authorized and acting in behalf of the United 

States, and the proceeds of the sale made thercof, amounting, as is 
believed and it is here charged, to the net sum of forty-nine thousand 
six hundred and eighteen dollars and thirty-nine cents ($49,618.39), were 
paid into the Treasury of the United States, pursuant to the provisions of 
the act of Congress, approved March 12, 1865, ch. 120, commonly ealled 
the captured and abandoned property act. 

And on or about the Ist day of July, 1865, he was also the owner ex- 
clusively and in his own right, of another lot of two hundred and sixty- 
one (261) bales of sea-island cotton then stored at and in the warehouse 
of Evans & Parnell, in the town of Thomasville, in said State of Georgia, 
which on or about that day was also so seized and captured by persons 
duly authorized and acting in behalf of the United States, was removed to 
and stored at the “Government cotton press” in the city of Savannah, 
where it remained in the custody of said agents of the United States until 
in the month of August following, when it was by them forwarded, «pon 
the schooner Enchantress, to Simeon Draper, the United States ‘Preasury 
agent in the citv of New York, by whom it was subsequently sold for the 
ACCOUn ot the | Tmited States, and the proceeds thereot, amounting, cs is 
believed, and it ts here charged, to the net sum of one hundred and nine- 
teen thousand eight handred and fifty-seven dollars and thirty-four cents 
($119,857.54), were duly accounted for by said Simeon Draper, and were 
paid into the Treasury of the United States in conformity with the said 
captured and abandoned property act. 

3. On the 31st day of December, 1868, the firm of Erwin & Hardee, of 
which said Robert Erwin was a member, filed their petition in bankruptey 
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2 RICE, ASSIGNEE, ET AL. VS. THE UNITED STATES. 
under the provisions of the acts of Congress relating thereto, in pursuance 
of which, on the 15th day of January, 1869, they were duly adjudged 
bankrupts, as more fully appears in Exhibit L. C. kh. No. 1. 
3 And in the proceedings had in such bankruptey one Robert H. 
footman was appointed and qualified as assignee of said Erwin & 
Hardee, and proceeded in the administration of the trust until February 
23d, 1877, when, upen his resignation thereof, your petitioner, the claim- 
ant, as appears more fully from Exhibit L. C. R. No. 2, was appointed 
to succeed him, and was duly qualified as assignee of said bankrupts; and 
the claimant now avers that under and in virtue of the assignment im bank- 
ruptey of the property and estates of said Erwin & Hardee and each of 
them. and of the proceedings had in the court in that regard, the claims of 
said lkorwin., herein betore mentioned, against the L nited States, ancl tor 
which this suit is prosecuted, became and now are vested in the claimant, 
who is now duly qualified and acting as assignee of said) bankrupt as Is 
hereinbefore alleged. 

t. Inasmuch as the right of said Erwin to maintain the action provided 
in the said captured and abandoned property act for and upon the said 
claims was barred by the limitation of suits under said: statute, a special 
act of Congress was passed and became a law as of and on the 5th day of 
February, 1877. the same being entitled “An act for the rehef of Robert 
Krwin,’ being found in 19 Stat. L., p. 509, which enacts and reads as 
follows: 

3c 1f enacted by the Senate and House of Represe ntatives of the tL nited 
States of America in Congress assembled, That the Court of Claims may 
take jurisdiction under the provisions of the act of March twelfth, eighteen 
hundred and sixty-three, entitled ‘An act to provide for the collection of 
abandoned property and for the prevention of frauds in insurrectionary 
districts within: the United States” of the claims of Robert Erwin, of 
Savannah, Georgia, for property alleged to have been taken from him, 
which claims were by accident or mistake of his agent or attorney, and 
without fault or neglect on his part, as is claimed, not filed within the 
time limited by sad act.” 
5. The claimant now avers that under and beeause of said last- 
recited act of Congress jurisdiction was given anew to this court to 
hear and determine the said claims of the said Erwin in the manner and 
by the proceedings provided in the captured and abandoned property 
act. But at the time of the enactment of said law all the property and 
rights of said Erwinwhich existed on the 31st day of December, 1868, had 
vested, as aforesaid, in his assignee in bankruptey; and the said claims, 
then and now, were and are assets of the estate of said Erwin in bank- 
ruptey, for which the claimant alone as such assignee could, or now can, 
maintain the proceedings p~escribed by said captured and abandoned 
property act, and under and in virtue of the said special and enabling 
act hereinbefore recited. And he now comes and brings this suit in pur- 
suance thereof. 

6. He further avers and charges that the said cotton was never aban- 
doned nor condemned as forfeited to the United States; but that the said 
United States retains the net proceeds thereof only as trustees for the owner 
thereof; and in and by the said private act, as herein recited, it has recog- 
nized the claimant’s right to the proceeds thereof, upon the preferment of 
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his claim in conformity with the provisions of the said captured and 
abandoned property act. | 
7. He further avers that, except the assignment made as required by the 
bankrupt act, no assignment has been made at any time of the said claim: 
or either of them, or of any part of them or either of them, but the same 
remain as assets of the said bankrupt estate; and he now claims payment 
thereof for the benefit of the said estate; and as such assignee he charges 
that he is justly entitled to have and receive the amounts herein claimed 
from the moneys in the Treasury of the United States, so held in 
») trust for the benefit of those who shall establish their claim to it 
under the provisions of the captured and abandoned property act. 
He therefore prays for judgment against the United States for the 
proceeds of the said cotten, so as aforesaid seized for and under the au- 
thority of the said United States, of which at the time of its seizure the 
said Robert Erwin was sole owner, and which was so sold, and the net 
proceeds of which, amounting in the aggregate to the sum of one hun- 
dred and sixty-nine thousand four hundred and seventy-five dollars and 
seventy-three cents (S169,475.75), have been paid into the Treasury, and 
now remain there as a part of the fund arising under said act. | 
ALBERT SMALL, 
Attorney and Solicitor for ( Vaimant. 
SHELLABARGER & WILSON. 
Of Counsel. 


Disrricr OF COLUMBIA, 
( ity of Wush ington, set. 2 

Albert Small, being duly sworn, on oath says that he is the attorney in 
fact of the claimant in this cause in virtue of a letter of attorney here- 
with filed, dated February 15th, 1886; that no assignment or transfer of 
the claims set forth in the aforegoing petition, or any part thereof, or of 
any interest therein, has been made, except as Is shown tn the petition ; that 
he believes the claimant is justly entitled to the amount claimed—and as 
it is claimed—from the United States, after allowing all just credits ; and 
that the matters and facts therein stated are true, to the best of his knowl- 
edge, information, and belief. 

Sworn to and subseribed before me this 17th day of February, 1886. 

[SEAL. | JOHN RANDOLPH, 

Asst. Clerk Court of Claims. 


Post-office address of claimant’s attorney, Hagerstown, Maryland. 


6 Exhibit L. C. R. No. 1 to petition —Filed February 17, 1886. 
UNITED STATES OF AMERICA, 
Eastern Division, Southern District of Georgia, ss: 

[, Marion Erwin, clerk of the district court of the United States of 
America for the southern district of Georgia, do hereby certify that the 
writing annexed to this certificate is a true copy of its respective original 
on file and remaining of record in my office, to wit : 

In the matter of Erwin and Hardee, b’k’pts, adjudication of bankruptey 
on debtors’ petition. 


ASSIGNEE, ET AL. VS. THE UNITED STATES. . 


[n witness whereof I have caused the seal of the said court to be here- Lj 
unto affixed, at the city of Savannah, in the southern district of Georgia, : 
this ninth day of February, in the vear of our Lord one thousand eight 
hundred and eighty-six, and of the Independence of the United States the 


one hundred and tenth. 
[SEAL. | MARION ERWIN. 
Clerk. 


é Adjudication of hank Nptey Ov debtors pe ition. 
i e 


[In the district court of the United States for the southern district of 
Creore la. 


In the matter of Robert Erwin & Charles S. Hardee, 
composing the firm of Erwin and Trardec, by whom 


ie : Sais aod a - ~In bankruptey. 
a petition for adjudication of bankruptcy was filed | : 
Ol} the thirty-first day of December. A. I). ISOS, 
At Savannah, in said district, on the fifteenth day of January, A. oe 
1869. before Krank S. Hesseltine, one of the reeisters of said court In 


bankruptey. 


SOUTHERN Disrricr OF GEORGIA, ss: 

[, the undersigned, a register of said court In- bankruptey, upon good 
proof before me taken, do find that the sacl Robert Erwin and Charles 
S. Hardee have become bankrupts within the true intent and meaning of _» 
the act of Congress, entitled “ An act to establish a uniform system of 
bankruptey throughout the United States,” approved March 2, 1867, 
and I do hereby declare and adjudge them bankrupt. 

FRANK S. HESSELTINE, 


Re giste a in Bankruptey. 


Ie hihiat Pe. PF PR. No. 2 tO petition,— hiled hebhruary li. LSS6. 
UNITED STATES OF AMERICA, 
haste mii Division. Southern District of Georgia, SS? 

[, Marion Erwin, clerk of the district court of the United States of 
America for the southern distriet of Georgia, do hereby certify that the 
writing annexed to this certificate is a true COpV of its respective original 
on file, and remaining of record In my office, to wit, order accepting resig- 
pation of R. H. Footman, assignee of Erwin and Hardee, and order ap- 
polntins iv pine ve Rice, assignee, vice R. H. Kootman. resigned, In re “i 


Erwin and Hardee, bankrupts. 

[In witness whereof, | have caused the seal of the said eourt to be here- 
unto affixed, at the city of Savannah, in the southern district of Georgia, 
this 2d day of February, in the vear of our Lord one thousand eight 
hundred and eighty-six, and of the Independence of the United States the 
one hundredth and tenth. 


|SEAL. | MARION ERWIN, Clerk. 


RICE, ASSIGNEE, ET AL. VS. THE UNITED STATES. J 


y In the district COUT ot the Lnited States forthe southern district 


ot ( COPE TA, 


In the matter of Robert Erwin and Charles S. | 
Hardee, bankrupts. 


Robert AH. Footman having tendered: his resignation as as-t@nee of said 
bankrupts, it is ordered by the court that his resignation be, and the same 
IS hereby, aceepted, 

[t is further ordered that Lepine C. fice, of the city of Savannah, in 
said district, be, aud he is hereby, appointed assignee of said Robert Erwin 
and Charles S. Hardee, to suceeed said Robert H. Footman. 

lt is further ordered that the register in charge of said matter furnish 
the assignee now appointed with copies of the schedule of said -bankrupts, 
and that the late assignee transfer to said Lepine C. Rice all the books, 
papers, moneys, and other property, real and personal, and choses in ae- 
tion of said bankrupts, or either of them, now in his possession or under 
his control, and that he furnish to the register a full statement showing his 

actings and doings assuch assignee and the disposition made of the 
LO bankrupts’ assets not In his possession, together with all vouchers 

and memoranda belonging or appertaining to his said office of as- 
slonee, 

Febr’y 23, 1877. 

JOHN ERSKINE, 
U.S. Judge. 


l l P l 2 | |. — Votion of defendants fo (ISMINS CONE for marjt of juris hetion.— 


hiled Api 1%. ISS6. 


And now eomes the Attorney-General and moves this honorable court 
to dismiss this case and the petition filed herein for want of jurisdiction 
to hear and determine the same. : 
ROBERT A. HOWARD, 


Asst. Attorney- Ge neral. 
° Ll 1.— Demurrer.— Filed April LY. LSS6. 


And now come the said defendants by their Attorney-General, and de- 
murring to the petition in this cause, state as the ground thereof that the 
petition does not allege facts sufficient to constitute a cause of action. 

ROBERT A. HOWARD, 
‘Asst, Ath y- Gi neral. 


15 1\ — Argument and submission of case on motion to Aisimiss and 


Ol demurrer. 


On the sixth day of May, A. D. 1886, Mr. Mav for the defendants 
was heard in support of the demurrer, and motion to dismiss filed herein, 
and on the tenth day of May, A. D. 1886, Mr. Small and Mr. Shellabarger 
were heard in opposition thereto, and Mr. May closed in their support, 
and said motion and demurrer were submitted. 


RICE, ASSIGNEE, ET AL. VS. THE UNITED STATES. 
Vi.—Opinion of th court, 


J.. delivered the opinion of the eourt: 


is brought by the assignee of Robert Erwin, under the pro- 
visions of the following act of Coneress | 19 Stat. L.., OOD), which became 
a iaw Kebruary >. IS@¢, without the President’s approval : 


LN ACT for the relief of Robert Erwin. 


it enacted, &e., That the Court of Claims may take jurisdiction un- 
pDroOVISIONS ot the Act of NIareh yA ISOS. { untitled ‘An act to pro- 

; . " , " > ° . 

e for tne eolleetion Ol aban toned property and for the prevention Ol 


> ae 
V1d | 
frauds in insurrectionaryv districts within the United States,” of the claims 
of Robert Erwin, of Savannah, Ga., for property alleged to have been taken 
from him, which claims were by accident or mistake of his agent or at- 
torneyv. and without fault or neglect on his part, as Is claimed, not filed 
within the time limited by said act.’ 


Che petition, which was filed February 17, 18386, a | 


eges, as The cause of 
action. that— 

The said Robert erwin. then a citizen of the State of Geore la, on the 

lav of December, 1864. was the exelusive owner, In his own rieht, 

of 283 bales of upland cotton, stored in’ the said city of Savannah, which, 


on or about that dav. was seized and captured by persons duly authorized 


and actine iD behalf ot the lL nited States : ana the proceeds of the <ale 


} 


made thereof, amounting, as Is lye lieved and it Is here charged, to the net 
sum of 349,618.39, were paid into the Treasury of the United States, pur- 
to the provisions of the act of Congress, approved March 12, 1865, 
thapter 120, commonly called the captured and abandoned property act. 
“And on or about the Ist day of July, 1865, he was also the owner exclu- 
sively, ana In his own rivht, of another lot ot 261 bales ot sea-island Cotton 
at and in the warehouse of Evans & Parnell, in the town of 
Thomasville, in said State of Georgia, which, on or about that dav, was 
also so seized and captured by persons duly authorized and acting in be- 
half of the United States, was removed to and stored at the Government 
cotton press in the city of Savannah, where it remained in the custody of 
said avents ot the United States until 1 the month ot August following, 
when it was by them forwarded, upon the schooner Enchantress, to Simeon 
Draper, the United States Treasury agent in the citv of New York, by 
whom It Was subsequently sold for the aAcCOUnL ot the lL nited States, and 
the proceeds thereof, amounting, as is believed and it is here chareed, to 
the net sum of $119,857.54, were duly accounted for bv said Simeon 
Draper, and were paid into the Treasury of the United States in conformity 
with the said captured and abandoned property act. 
“On the 5ist dav of December, 1868, the firm of Erwin & Hardee, of 
which said Robert Erwin was a member, filed their petition in bankruptey 
under the provisions of the acts of Congress relating thereto, in pursuance 


of which, on the 15th of January, 1869, they were duly adjudged bank- 
rupts. =o4, cee 

‘And in the proceedings had in such bankruptey one Robert H. Foot- 
man was appointed and qualified as assignee of said Erwin & Hardee, and 
proceeded in the administration of the trust until February 23, 1877, when, 


i lee ee 


RICE, ASSIGNEE, ET AL. VS. THE UNITED STATES. 


upon his resignation thereof, your petitioner, the claimant, was appointed 
to sueceed him, and was duly qualified as assignee of said bankrupts ; and 
the claimant now avers that under and in virtue of the assignment in bank- 
ruptev of the property and estates of said Erwin & Hardee, and each of 
them, and of the proceedings had in the court in that regard, the claims of 
said Erwin, hereinbefore mentioned, against the United States, and for 
which this suit is prosecuted, became and now are vested in the claimant, 
who is now duly qualified and acting as assignee of said bankrupt as is 
hereinbefore alleged.” 
15 The defendants file a motion to dismiss for want of jurisdiction, 
and also a general demurrer, under each of which three objections 
are raised against the claimant’s petithon— 

(1) Lt is argued that the act under which the suit is brought was, in the 
words of the title, “ for the relief of Robert Erwin,” and not for his ered- 
itors through the assignee in’ bankruptey previously appointed, and that 
the latter acquired ho rights thereby, both beeause the act was not ‘ntended 
for him (Strong v. ELopkins, 2 Paine, 584), and because the right to sue 
was a valuable right or privilege acquired after the appointment of the 
assignee, and did not pass by the assignment. 

(2) It is also argued that an assignee in bankruptey has no right to 
keep the estate open and bring actions nine vears after his appointment, 
(Rev. Stat., see. 5057 ; Baily v. Glover, 21 Wall, 346; Walker v. Towner, 

Dillon, 165.3 

We express no final opinion on these two points, although we are in- 
clined to think that one of them, at least, is well taken. They merit 
serious consideration, and could not be passed by did we not prefer to rest 
our decision upon the third objection, which concerns more particularly the 
jurisdiction of this court. But they will be open TO the defendants in the 
Supreme Court on appeal, if the case should go there. 

The third objection is that the claim, under the act of 1877, accrued 
more than six years before the filing of the petition, and so is forever 
barred by the following section of the Revised Statutes, which was held by 
the Supreme Court in FHavyeratt’s case (22 Wall., 81, and 10 C. Cls., 108) 
tO be jurisdictional, 

“Sree. 1069. Every claim against the United States cognizable by the 
Court of Claims, shall be forever barred unless the petition setting forth a 
statement thereof is filed in the court, or transmitted to it by the Secretary 
of the Senate or the (‘lerk of the Flouse of Kepresentatives as provided by 
law, within six years after the claim first accrues. 

sage: That the claims of married women first accrued during 
marriage, of persons under the age of twenty-one years first accrued dur- 
ing minority, and of idiots, lunatics, insane persons, and persons beyond 
the seas at the time the claim acerued, entitled to the claim, shall not be 
barred if the petition be filed in the court or transmitted, as aforesaid, 
Within three vears after the disability has ceased ; but no other disability 
than those enumerated shall prevent any claim from being barred, nor 
shall any of the said disabilities operate cumulatively.’ 

A claim first accrues, within the meaning of the statute, when a suit may 
first be brought upon it, and from that day the six years’ limitation be- 
gins torun. <Any suit under the act of February 5, 1877, might have 
been instituted by filing a petition within six years after that date. That 
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time has lone sine Paitssee., and the por sent Claimant has LOst his rights 
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thereuna it he ever had any. unless his case is taken out of the opera- 
tion of sect [O69 of the Revised Statutes in either of two wavs which 
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In his behalf it is insisted that the seetion apphes only to claims which 
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16 (] s, ho rignt of appeal | xIsted mn 1 spect to cithes party, ana 
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subjects Of its jurisdiction were defined tn the eet, and OTE rally the mode 


Of conductine its proceedines, subrect. of Course, fO such alterations and 
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lhe subjeets of its jurisdiction could be enlarged or diminished, but this 
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would not disturb or in any wav affect the cveneral plan or svstem of Its 


oOreani zation. 
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© | 1] mm j 7c t 1} apts ae) tin l, Ase ae t +] ‘ rE Y*t r ae ; ee | ’ fae il 
WOU De SIINDIV TO Tnerease th Mbors OF The Court, the Case to be near 
5 ‘ 


and rf [¢ rmine c under the exIstine oreanizntion. 

In Mehkee’s ease | ro 6.35 Is. POS the Supreme ¢ ‘ourt held « X pre <sly that 
“Section 707 of the Revised’Statutes gives to the United Stetes the rieht 
of appeal from the adverse jude@ments of the Court of Claims in all cases 


| 
where that court Is required by any gencral or special law to take jurisdic- 
walnst the United States and act judicially in its de- 
termination.” And the Supreme Court took jurisdiction of an appeal 


, . . th, 
ed against Robert Erwin und 


from this court upon a judement render er 
this very act of 1877, although the only authority for it was found in 
section 707 of the Revised statutes, | | 

Phere is no distinetion in principle between the application of the right 
“appeal under section 707, to special acts of legislation subsequently 
passed, and the application ot the limitation of section 1069 to sueh eases. 
Phe act of 1877 created a new and additional subject of jurisdiction and 
a new cause of action, by reviving an expired one, and in our opinion the 
ort nerul statute of limitation, Ls well as the eveneral rivht of apy eal, attaches 
and applies to It ; just as when part payment ona promissory note takes a 
rivht of action thereon out of the statute,such right is hot forever atter 


— 


relieved from all limitation, but the statute begins to run anew from the 
date of such payment. 


ose nee 
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It Is how more than nine VO Is sinee this court Wills opened anew to the 
rightful claimant, whoever he may be, under the aet of 1877, and, ae- 
cording to the construction urged by the present claimant, it is never to be 
closed until he be found, and of his own motion comes in and. files his 
petition, a construction which, in our opinion, is unreasonable and not to 


he adopt cd. 


While Coneress has declared a general imitation of six vears for“ every 
elaim COVDIZADIC Dy the Court of ladies, and a stil] shi rrer one ot LWO 


— iil i in oe . — “o oe ta 4 
vears, for claims under the captured or abandoned property acc, i is un- 
reasonable to mnfer that it intended to confer upon every claimant unde 


the act of T8S77—and the present one is the second who has appeare 
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sud to be the object of statutes of limitation, and to thy vreneral poll ‘vy Of 
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(‘oneress mall other cases, 


It was said in Clarke’s ease (11 CC. Cls.. 702). decided a vear before the 
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Passage ISce How under considerath .- It is not to be 


: CO Seameuchante as 
doubted earn subsequent =ubyects (i jurisdiction would be subpect 


l7/ to the provisions of the statute of limitation if they were in. the 
Hna¢wcure OL mcehney cle mands AOA st the (,overniment. this Was 

l zy } } { Pa, ea ; 
then and has ever since been the settled doctrine of this court. and we have 
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ho doubt ( OHETESS sO Ul rstood it when the act of IS¢¢ was msed., 


unst the 


i i 


rex 1 } } . 1 
Chiat the present Chaltn. under that act, is mweheyv demand tl’ 
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| ° ? ? ’ j ‘ . 
Crovernin hit, and nothine cise, We shall denioustrate bevond qu (lon, We 


are quite confident. 

But the claimant argues that the property received and sold, and the 
proceeds thereof in the Treasury, under the pecaliar legislation of the 
eaptured or abandoned property act of Maren 12, 1865 (12 Stat. L., 820), 
are trust funds, of which the defendants are merely trustees, and are sub- 
ject to the rules and) practice of courts of equity Ino relation to equitable 
Trusts, one of which Is, thrt statutes of limitation do nor run as between 
trustee and cestul que trust. 

Some dicta in early opinions of the Supreme Court arising under that 
aet have no doubt led to an erroneous HM pression that this court Is to 
administer cases under it as though they were eauses in equity, subject to 
the law of equitable trusts as applied in courts having chancery jurisdic- 
t1on. In IK lei’s C's | | 2} Wall.. 128. and i e, Cls.. 2 H()), (hase. ( hiet 
Justice, In his opinion, said : 

si The (rovernment constituted itself the trustee for those who Were by 
that act declared entitled to the proceeds of captured and abandoned prop- 
erty and for those whom it should thereafter recognize as entitled. . * 


livested. 
There is, as we have already observed, no confiscation, but the proceeds 
of the property have passed into the possession of the Government, and 
restoration ot the property Is pledged to none except CO those who have 
continually adhered to the Government. Whether restoration will be 
made to others. or confiscation will be enforced, is left to be determined 
by considerations of public poliey. * * * Tt was for the Government 
itself to determine whether these proceeds should be restored to the owner 
or not.” 
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The doctrine how insisted upon as to trust and trusteeship is founded 
ran dicta. The Case itse If did hot Involve any eonsideration ot the 
as applied to t trusts and to trustees, and it does not ap- 
if any, such principles the Te arned Chief Justice under- 


on tha 
principles ot equity 


‘ 


pear exactly what, 
} 


stood micht De invoked ae the execution Ot thi 
for the Government itself to determine whether these proceeds 


- statute. But he does say 


estored to the owner or not. 

\ir. Chase was Secretary of the Treasury, and for some time 
the money recerved trom captured and abana med property 
deposited y ith) thre ‘Treasurer, and Was hot technically, in de- 

lanouage. ~* COVE red into the Treasury,” and SO), neeordinge LO 

tion then given by the Department, was not subject to the 
constitutional provision that “no money shall be drawn from the Treas- 
} Consequ nee of appropri Ons cite - : hus * > Nst.. APC. P 
par. 7). Mon than two and a half million dollars of it was paid 

Seeretaries Chase. Fessenden, and MeCulloch (Hodees’ Case, 18 


Oneress Mter- 


(O44 le ine abv appropriation there for, when ¢ 


d and passed the joint resolution of Mareh 30, 1868, No. 25 (15 Stat. 


That resolution required all monevs receiye ed from sales of captured and 


suryvy of the United States. 


abandoned property to be paid into the “Trea 

and they were thereupon “ covered into the Treasury” and mingled with 

other public money. No account has sinee been kept of the same 

Ee as a se Sek ate fund, and as such they are not known except outside 

Treasury oe icqpinonaen Receipts and expenditures are entered 

as In ¢ ie en: tatements which, from time to time, have been 

Phar le. by reql Hest,. re 1F atine the revo have been taken from the scattered 
items of receipts and expenditures (Hodges Case, 18 C. Cls., TOO). 

The permanent appropriation for the pavment of judgments of this 
court in captured and abandoned property cases is not chargeable to any 
fund, but is pavable “ out of any moneys In the Treasury not otherwise 
appropriated.” (Rev. Siat.. sec, SOS). ) 

[t is not at all improbable that this legislation, enacted after Secretary 
Chast had left the Department, escaped the observation ot the ( ‘hief Justice 
when he wrote the dicta quoted from his opinion in Kline’s case. 

A trust in which the so-called trustee mav legally mingle the trust 
money with his own, employ it for his own use, and himself’ determine 
whether he will forever retain it, or will give it to others, is a singular 
trust, unknown to law or equity, and to which no principles of equity 
jurisprudence can be found to apply 

[t is a universal rule of equity that if a trustee mingles trust money 
with his own and uses it for his own benefit he shall account for or pay 
interest hereon to the cestul que trust. (Story’s Equity, sees. 1277, 1277a; 
Perry on Trusts, see. 468.) 

But it 1s provided i » Revised Statutes as follows: 

“SEC. 1091. Xi jnterest shall be allowed on any claim up to the time 
of the rendition of judgment thereon by the Court of Claims, unless upon 
a contract expressly stipulating for the payment of interest. 

This court has always applied that section to cases under subsequently 
enacted special acts and to those under the captured or abandoned prop- 


erty act. 
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The claimant here might as well invoke the rule of equity as to interest 
and demand payment of. interest on the money received for the eotton in 
question notwithstanding section LOOT of the Revised Statutes, as to invoke 
the equitable ruie that statutes of limitation do not run in favor of trustees 
against the beneficiaries of the estate held by them. 

But more recent decisions and. the practice of this court and of the 
Supreme Court have swept away all such ideas of trust in connection with 
the property or money received under the captured or abandoned property 
act. 

In Haveratt’s Case (22 Wall., 94, 95, and 10 C. Cls., 110, 111, 112). 
the Supreme Court said, respecting captured and abandoned property, 
speaking by Chief-Justice Waite: 

“The aet of ¢ Ongeress looked to its preservation, but authorized its capt- 
ure. In so doing Congress acted within its constitutional power to ‘make 
regulations concerning captures on land and water. (Art. 1, 


{ SPC, s. par. 
7 ao x ] 
1KeLY CTO tollow Stl hy cil 


11.) In the mdisertminate seizure which was |i 
authority, it was anticipated that friends as well as foes might suffer. 


Therefore, to save friends, it was provided that any person claiming to 
have been the owner might, at anv time Within two years after the sup- 
pression of the rebellion, prefer his claim, and, upon proof of his owner- 
ship and lovalty, recelrve the Money realized by the L nited States from the 
sali oft the property. 

; That CX presses all there Is Ql the trust or the remedy provi led.” 

This certainly does not recognize much of a trust. It is no more so 
than is that upon which every person holds the property which is exelu- 

sively his own—to be managed as he sees fit and to be disposed Ol 
19 as he pleases, [n such a Crust, if that be not a misnomer, the 

special principles of equity do not apply and courts of equity do 
not interfere, 

In Burke’s Case (15 C. Cls., 231) this court, speaking by Judge Bancroft 
Davis, said: 

‘“Ttas argued that this court sits as a court of equity in) procecdings 
under the captured and abandoned property act, and that we must resort 
to equity to determine the status of this claimant. *— ” * 

“An early attempt of this court to render judgment under the general 
act for specific performance (Alire’s Case, 1 C. Cls.. 233) was inet by the 
Supreme Court by the remark that ‘it Is quite clear that the limited 
power to render a judgment confines the subject-matter to cases In which 
the petitioner sets up a moneyed demand as due from the Government.’ 
(Alire’s Case, 6 Wall., 573.) 

“Shortly afterward, the same court held that this court ‘was suthorized 
to enforce legal rights and obligations, but it could) not proceed further 
and judge of tlie equities between a citizen and his government. ei 
The Government has not thought fit to allow itselfto be sued in the Court 
of Claims on equitable considerations.’ (Bonner’s Case, 9 Wall., 156.) 

“About the same time, a question being raised concerning proceedings 
In cotton cases, the same court said ‘no special proceedings are prescribed 
to the Court of Claims’ by the captured and abandoned property act, but 
“they are to proceed in the usual way to hear and adjudicate upon the 
question of ownership and right to the proceeds according to the proofs 
and the law of the ease. (Zellner’s Case 9, Wall., 244.) 
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Nearh simultaneously with these ProeecaL rss, however, the Supreme 
Court, 1D ist expressions 1) (Wo Cases, referred to the | nited sfates as 
a trustee | (tito the proceeds (captured and abandoned property for the 
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OWN! bC TH \nderson’s Case, 9 Wall, 56; Padelford’s ¢ ase, 9 Wall., 
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Case, 13 Wall. 128 ; Intermineled Cotton Cases, 92 ULS. R651.) from 
ches Ci a0 CXPPresssiOnsS If Is Lrened that we are PASSESSCs re The COUTTS 
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eases of bailments and of monev had and received to the use of anothe 


ire Instances of such trusts. 

‘Phe court may well have compared the relations of the Government 
toward the fand in the Treasury to this class of trusts. It is less probable 
that it intended to convert those relations into an equitable trust, since the 


essential elements of personal eonfhidene bd trust reposed 1) the deposi- 
tary by the creator of the trust are wholly wanting. The language of 
Chiet-Justice Waite in Havyeratt’s Case, wher he ‘expresses all there is of 
the trust’ (22 Wall., 94), warrants this conclusion. 


“Tn administerine tIpon the cotton eases this court has neither assumed 


to act as a court of equity nor as a court tf dommon law, but simply as 
the Court of Claims. Dieta of individual judges may afford eround for 
arguing mm favor of equity jurisdiction in case of necessity, but no neces- 
sity tor its eXeLrCIse has vel arisen,” 

Moreover, if actions upon claims for t! proceeds of property received 
inder the provisions of the captured or abandoned property act were TO 
be tmed in equity, this court would have been reheved from making 
findings of faet in sueh eases, and the whole record, evidence and all, would 
be sent up to the Supreme Court on appeal (Hot Springs Cases, 10 C, 
Cls., 345; 92 U.S... 698, and 11 CC. Cls., 238 : Eastern Band of Cherokees 
Case, 20 C. Cls., 461, and 117 U. S., 288: MeClure’s Case, 116, U.S.. 
14: 


But this court and the Supreme Court have never so regarded them, and 
9 tindiine of fae I): heen re ived and has bee ade ] ITeOPYU @yce ler 
a hnading of facts has been required and has been made in every case unde! 
the abandoned or captured property act, as in’ other actions at law. and 
not in equity. (See De Groot’s Case, 5 Wall.,419,and 7 C. Cls., 2; Me- 
Mahon’s Case, 14 Wall... 109, and 7 C. Cls., 282: Pugh’s Case, 99 U.S.. 
271.) Nor has there been a single ease where, in this court or in the Su- 


27 
prei 
have been applied. 

The reason why the general statute of limitation did not apply to 
the captured and abandoned property act as originally enacted, Was 
that the latter had a shorter limitation of its own, which took it out 
of, or was a limitation upon the general statute (Fendall’s Case. 16 C. 
Cls., 120.) But the act of 1877, under which this suit is brought 


ne Cour’, the special and peculiar principles of equity Jurisprudence 
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20 has no special limitation of its own, and the reason wanting the 
exception fails, (Cess ante ratione legis cessat, ipsa lex.) 

In Taylor’s case (104 U. S., 216, 222) the Supreme Court called the 
United States trustees of the surplus money paid into the Treasury from 
the sales of lands for taxes under the direct tax aets (12 Stat. L., 292, 422. 
640; 14 Stat. L., 568) over and above that which was required to pay the 
tax. Interest. and eosts. That eourt did not treat the ease as one in equity, 
and upon a findings of fact by this court, as in cases at law, they held, as 
to the state of limiuitntions, that “the meht of the owner of the land to 
recover the money which the Government held for him as his trustee did 
not become a claim Qt} which suit eould be brought, anel such as was COU- 
nizable yy the C‘ourt oft Claims, ntl demand therefor had been made ct 
the Treasury, Upon such demand the claim first accrued,” and the statute 
of limitation began to run. So in the present case, a suit cognizable by 
the Court of Claims could not have been brought after the limitation of the 
captured or abandoned property act had expired, until the passage of the 
act of 1877 specially authorizing it, and from that time the stat‘tte of limita- 
tion began to ran and had run eut lone before the claimant came into court. 

The petition Is dismissed, 


? \ | — | disse nting opinion, 


NOTT, ' = delivered the following dissenting opinion : 

The plain and simple question in this case is whether the statute of 
limitations (Rey. Stat... see. LOGD) applies to that subject of jurisdiction 
known as the captured property cases, 

In Haveraft’s case (22 Wall. R., 81) the counsel tor the claimant asked 


, t 


the same question, and the Supreme Court answered that it did not. 

The argument which was addressed to the Supreme Court in that case 
will be found set forth (not in extenso) in 10 Cy. Cls. R.. 95-104. It is 
an argument of extraordinary ingenuity, ability, learning, and earnestness. 
There have been several attempts since then to change the trust into im- 
plied contract, and to change the limited responsibility of the Govern- 
ment asa trustee into the more extended responsibility of a stakeholder 
oT bailee, but CVery len and AreUMIeHI ancl illustration whieh hits been 
advanced will be found more fully and forcibly set set forth in the claim- 
ant’s argument in Hayeraft. 

he object of that ArGVUuUTNeHE Was to establish thie position that LHe hol i- 
ing of the Government was an implied trust and the character of t 
Government that of a stakeholder or bailee, as te whieh the law implhes 

Contract CO Pay over the One ce the rohttul owner: ana he ‘aiee that 
the SIX VERS’ statute of limitations Wils uppHeable nin I 
pT me Court answered that no implied COHLPACL ¢ xisted : threat t hae CMaracy 
of the Government was that of a trustee, and that such eases di 
Within the statute of limitations, 

The <talute ot limitations Wels made for the protection ot the ( rovern- 

a 
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ment anc is applicable to all cases where the Government has incurred a 


personal liability. The jurisdictional period of two vears prescribed by 


I 
> 


the abandoned or captured property act (12 Stat. hes S20, sec. 5) Was made 
for the protection of claimants and to enable them all to come before the 
court at the same time, to the end that each might defend his own share 
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of the fund from the adverse demands of adverse claimants. The two 
systems have been administered as distinct systems without one single ex- 
eption until the present dav; and how completely distinct they have been 
kept will be best understood from the following illustration : 

Phe act 3d March. se (12 Stat. L., p. 765), which reconstituted this 


court and created the statute of limitations (sec. 10), likewise created the 
right o ppeal (sec, 5) 4 and a liability for imterest (sec. 7). It Is expressly 
pp! ct oe every Claim against the United States cognizable by the 


Court « (‘lnims shi; ll | 0 forever barre nless the petition be filed is within 
SIX years: a it is also expressly provided ‘That in all cases of final 
judg nents by said court’ in favor of the claimant $ ‘interest thereon at the 
rate of 5 per cent. shall be allowed.” | Many judgements in favor of elaim- 
ants were recovered in the captured property cases, and many, and for 
12 VOC AMOULTS, Were suspended by appeals the SI 1 Sehebe hae Court: yel in) 
no Case Wis mterest U} Tt) such 2 idoment eCVver a Ile wed ()} pad, 
4] | ae ae —_ tran ° if 
CnoOse Cases as TO Wilehl 1 Can invoke fhe protection of the statute 
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On da te ; as 
sa personal habiityv for mterest penamnge an 
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LL If there was a personal ability on the part of the Government in 


Ql PIITATIONS, then there w; 


appeal on thos iudgements, which, certainly ,in daw, tn equity, and in good 
conscience, it Is still bound to pay, as is very clearly shown by our brother, 
Mr. Justice Seofie ld. in Hobb’s ease (19 C. Cls. R., 2 22). 

The ease of Zellner (9 Wall. R., 244) was the first capt ured cotton case 
which came before the Supreme Court,* and there are expressions in the 
opinion which have frequently been miscited and misunderstood, The 


: ° , } : . : tbe | : 5 . ‘ 
PPeceIsION Was re ndered 1}) proceealns ~ TO Obtain a mandamus. and relates 


to the single question of there being a right t y appeal in that class of cases. 
The anguage of the opinion is to be construed in connection with that faet. 
Several vears afterward t “a Kleee cotton case (10 CC. Cls. R., 181) eame be- 
fore the court, a ease claborately argued on behalf of the three adverse 


claimants, and there it was said of suits under the abandoned or captured 
property act: ‘* Phat statute (act March 12, 1863) furnishes a complete 
Sj) stem for the Pprosec ution of C aims under it. cn} defines the extent ot the 
rights which those who claim an interest in the proceeds of property capt- 
ured or abandoned during the eivil war may assert against the Government.’ 

The two decisions are not inconsistent. The former relates to a matter of 
practice and procedure, as to which it holds the general provisions of law 
governing practice and procedure applicable; the latter to rights and 
equities, as tO which if holds thie abandoned or captured property act to 


constitute a complete system. 


* The following is the order in which the decisions were rendered that bear upon 
the question under consideration : 


COURT OF CLAIMS. SUPREME COURT. 


Term. iat 
1864. JVibbetis, 1 C. Cls., 169. 


LkO6. Jurner, 2 id... 39. 


Ik6s. Hloodruff, 4 id.. 486. 

1269, TVoodr uf} ey ¢ amp, 5 id.. 045, Leo9. Zellne rg Wall, 244. 

1870. Levthschild. 6 id.. 204. lX6Y9. Anderson, 9 id., 56. 

L870. Wulie, 6 id... 295. lsov. Pad lford, 9 id... Gana. 

1871. Woodruff, 7 ve G05. 1871. Alein, 13 id., 128. 

1871. Price. 7 id.. Is74. Llyee Cases, 22 id., 180, 184. 

1873. Boyd, 9 id. rok 1875. Intermingled Cotton Cases, 92 U.S 
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What, then, is the condition of the elaimant’s case ? 
On the 20th August, 1868, Robert Irwin was the equitable owner of 
a fund in the Treasury, of which the equitable title had never been divested 
from himself, being then held by the Government as his trustee. On that 
day he might have instituted a suit for the fund, but on that day the 
jurisdictional period for instituting such suits expired. A provision of 
law confining jurisdiction to a certaim period no more affects the party or 
the cause of action than a provision of law confining jurisdiction tO a Cer- 
tain territocy. ‘Therefore Erwin’s right to the fund did) not expire with 
the rieht cy] the COURT TO Chie rtain his Case, The effect of the <ftatute was 
srmply that QT} threat day aus TO “uch Cases the door of the eourt Wils shut. 


} Ps a , 5 ir | , , 1 4] ‘ ai : — 
(on the oth MPeOruUaArY, LN ( i. OHOTeSSs Peo penedct tiie doo ly Piassine the 


private act (19 Stat. L., p. 509). The original abandoned or captured 
property act said) that the door should stand open for two vears ; 
Zea the private act set no iimitation of the kind, but leaves it Opt 1) still, 


and still eontimues LO declare threat “the (Court ot ¢ ‘laims bhhiet V take 


j | 


jurisdiction” of the claim. The private act does not recreate the elaim ; 
it does not validate it; it does not remove any presumption of payment 
from if - if sI1mply Opens the door of the court ana allow “ whoever ray be 
entitled to do so to bring the elaim in. 

Why, then, should not the claim be heard? The grant of jurisdiction 
has not expired; the private act has not been repealed ; it still continues 
to say ‘the Court of Claims may take jurisdiction under the provisions of 
the act of Mareh 12,1863,” “ of the claims of Robert Erwin ;” why, then, 
should not the Court of Claims take jurisdiction and adjudge the case ? 

The counsel for the Government answers that the general statute of lim- 
tations applies to this demand and bars the suit. 

lf the statute of limitations applies so as to preclude a trial upon the 
merits, 1t must apply not to the door of jurisdiction, but to the claim 
itself. Statutes of limitation are statutes of repose which do not extend 
to courts nor affect jurisdiction, but which attach to a debt or demand a 
presumption of payment, and operate to extinguish the thing itself as com- 
pletely as if payment had been made. Therefore, if the statute of limit- 
ations applies to this claim, neither Robert Erwin, nor his assignee, nor 
any other person can ever assert a right to the fund derived from his cot- 
ton. <All other claimants ean; but this claim must be considered in law 
as actually paid and extinguished. It is conceded that the claim was not 
so extinguished when the private act was passed ; it is conceded that none 
other of the thousands of claims which are still outstanding upon the 
captured property fund is presumptively or legally extinguished by the 
statute of limitations. Why, then, is this? How is it possible that Con- 
gress by passing au act, without the solicitation of the legal owner of the 
claim, the present claimant, authorizing a court to take jurisdiction of a 
case and nothing more, can have attached to the claim itself another stat- 
ute not previously applicable to it, which should in time work outa legal 
presumption of payment and an absolute extinguishment of the claimant’s 
rights ? 

If it be asked whether this thing can go on forever, the answer seems a 
very plain one. Congress did not here pass a general act. nor an act affect- 
ing a class of claims, but madea grant of special jurisdiction for the ben- 
efit of a single, isolated case; the act of grace and tavor did not confer a 
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right, but provided a remedy ; Congress can take away the reme: ly at any 
time without trenching upon the claimant’s rights. 

The eounsel tor the claimant has sup yposed th: cul 1 the administr ition ol 
the abandoned or eaptured property act the fund in the ‘Treasury was 
reated by this court as a fund in equity, and the counsel is right in his 
supposition. Considering that it de alt with millions and must involve 


some of the most perple XID oO que stions that eould possibly be brought be- 
fore ~eourt. th: qatact was in one partic ul: ar probably “wy mgs CXUr aordinary 
statute that was ever enacted. All that relates. to jurisdiction and 


duties of the eourt, and to the rights and disabilities of the parties, is to 
be found in nine lines which are thrust into a section primarily relating to 
the bonds and books of account of agents of the Treasury. The judges 
who had to bear the heat and burden of that day in determining principles, 

in devising remedies, in framing a system which should be com- 
24 mensurate with the necessities of the situation—that Is to sav, the 

judges who administered the statute from the ease of Tibbitts, in ] 


C. Cis. R. (p. 169), to the case of Boyd, in the ninth volume (p. 419), had 
an absolutely novel subject of jurisprudence assigned to them without one 
word of statutory guidance to direct them and without a precedent to he 
gathered from all the courts in the world.* 

Whatever may be thought of the wisdom of their conclusion, one 
thing is incontrovertible, and that is, that they, eventually, believed the 
fund in the Treasury to be a fund in equity, and that they exereised in 
reoard to it whatever power of a court of equity might be necessary to 
(4 C. Cls. R., 486; 
) 1a., 645) and the final decree (4 id... ()()-) ) in the Kleee COTTON Case, and 
the decree in the case of Rothschild (6 id., 244) will illustrate to any 
Jaw ver with anv knowledeoe of equity | jurisdiction that the court was 

Cal line \\ ith riehts and - Die die - Vy hie a0 bel WOnL To the diserctionary powers 


pro Pet the fond. The interlocutory proceedings 


of a court of equity, and which are not the rights and remedies that come 
within the inflexible jurisdiction of a court of law. Some attempts have 
been made to show that courts of law have dealt with lmiplied trusts in 
some such way, but the only authorities that could be found were Bacon’s 
Abridgment and Reeve’s History of the Common Law, and they, un- 
Lh ippily, related to a time when the eourt of chancery did not exist as a 
court of equity, and when the system of equity jurisprudence was not yet 
devised. : 

But I do not reeard the statute of limitation as necessarily exelusive of 
equity cases. I place my conclusion here entirely upon the eround that 


the private act eranted a remedy : that the remedy was not limited as to 
° } ’ . = eo , . n 
time, and that there is no law which attaches to this elaim a presuin] TION 
yt payment 
Phere are other curious facts connected with this branch of jurisdietion. The 
toned or captured property fund existed before the abandoned or captured prop- 
: Ct. ae ey C,OQoad MLAS CASE, 14 ee Is. R.. O47. where the history oft the fund is 
rvlvel if was not covered into the ‘Pre asury until after the joint resolution, 30th 


Mareh, 1e68 (15 Stat., and p. Bol): no appropriation was ever made by Coneress for 
ne payment of a judgment to be satistied out of It: and it continued to be treated 
as a separate fund subject to the terims of the original act until the revisers by in- 
corporating that act into the Revised Statutes repealed it; and then the fund was 
placed among the permanent appropriations (Rev. Stat., sec. 3689), the statute ex- 
pressly declaring that the permanent appropriation is ‘*For the return of proceeds 
from the sale of captured and abandoned property to the owners thereof. 
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Ze) Vit. — final judgment of the court, 


Ata Court of Claims, held in the eity of Washington, on the 17th day 
of Mav, A. D. 1886, judgment was ordered to be entered in favor of the 


defendants, ane that the petition of lepine (*, Riee. assignee, be dismissed, 


») ) ie ? / » s ba , tj . ] 
Z0 Appleation Ol Clraadil tor, and allomwanee of. (pped ; 


LEPINE CC. RICE. ASSIGNEE, ) 
The UsNirep STATES. 


And now comes the claimant in this cause, by his attorney of record, 
and respectfully pravs that he may be allowed an appeal to the Supreme 
C‘ourt of the United States from the deeiston and order of this court, made 
and filed herein’ May 17th, 1886, dismissing his petition for the reasons 
set forth in the opinion of the court rendered, 

LLBERT SMALE, 
Att'y tor Claimant. 
killed Mav 19. 1886. i 


And now, to wit. May 19. TISS86. it is ordered Ly the eourt that the ‘up- 
pea ly tllowed tis praved for. 
WILLIAM A. RICHARDSON, 
( if he t Just dee . 
ya | In the Court of Claims. 


LEPINE C. Rick, ASSIGNEER, ) 
PE PNIEN Ni r | Lys | ° 
THE UNIrep StTATEs. 


I, John Randolph, assistant clerk of the Court of Claims, do hereby 
certify that the foregoing are true transcripts of the pleadings in the above- 
entitled Calise, of the opinion of the COURT, of the judgement of the court 
dismissing the petition, of the application of the claimant for theallowance 
of appeal to the Supreme Court of the United Stares, and of the order al- 
lowing said appeal. 

[n testimony whereof T have hereunto set my hand, and afthxed the seal 
of said Court of Claims, at Washington City, this 30 day of September, 
A.D. 1886. 

[SEAL. | JOHN RANDOLPH, 


%, 71 ] ' . / . 
ASS ae Be? rhe. ( \naat of (Vertis. 


(lodorsement Ohl COVER 3) No. 1?Od, lepine ¢ ‘ tare , assignee of Robert 
Erwin and Charles S. Hardee, trading as Erwin and Hardee, appellant, 
vs. The United States. Court of Claims. Filed Oetober 29, 1886. 
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OCTOBER TERM, 1886. 


LEPINE C. RICE, Assignee, Appellant, 


THE UNITED STATES, Appellee. 
APPEAL FRQM THE COURT OF CLAIMS. 


BRIEF FOR APPELLANT, 


ALBERT SMALL, 

SAM’L SHELLABARGER, 

J. M. WILSON, 

CHARLES N. WEST, 

CHARLES MARSHALL, 
Counsel! 
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Supreme Court of the United States. 


LEPINE ©C. RICK, ASSIGNER. 
Appellant, NO. 1269, 


re. Qetober Term. 
Pak UNITED STATES LSSb. 


Appellee. 


Appeal from the Court of Claims, 
BRIEF FOR APPELLANT. 


This appeal is from the decision and decree of 
the Court of Claims, dismissing’ the petition of the 


Clanmant. 
ASSIGNMENT OF [CRROR. 


It is assigned as error that the Court of Claims 
has applied, in bar of the Appellant’s right of aetion 
cS pi sented 1 lis petition, filed under a Special At 
or Cong re ss, entitled “An Act for the relief of Robert 

- 2 ler 


Krwin,’ passed Feb. 5, 1877, 19 Stat. 509,—the limi- 


tation of Rev. Stat. see. L069. 


STATEMENT OF FACTS AND SYNOPSIS OF ARGU MI 


desire 


We 


+} 


4 condensed statement of the characteristics of the 
ease and the propositions which we seek to maintain, 
bv a more full discussion and citation of authorities 


than is presented in this opening synopsis. 


THE FACTS OF THE CASE, AND THE HISTORY OF THE 
CLAIMS, are as follow: 


1:—The petition in this case was filed in the 
Court of Claims by Lepine C. Rice, as Assignee In 
Bankruptey of Robert Erwin, Feb. 17, 1886. 

2 :—The United States in defence filed a motion 
to dismiss for want of jurisdiction, and a general 
demurrer. 

3:—May 17th, 1886, the Court of Claims dis- 
missed the petition, upon the ground that the cause 
of action is barred by the six years’ limitation pre- 
scribed in Rev. Stat. sec. 1069. 

4:—This action by the Assignee is founded on 
the provisions of the Act of Congress of Feb. 5, 
1877, 19 Stat. 509, which enacts : 

“Phat the Court of Claims may take jurisdiction 
under the provisions of the Act of March twelfth, 
eighteen hundred and sixty-three, entitled ‘An Act 
to provide for the colleetion of abandoned property 
and for the prevention of frauds in insurrectionary 
districts within the United States,’ of the claims of 
Robert Erwin, of Savannah, Georgia, for property 
alleged to have been taken from him, which claims 
were by accident or mistake of his agent or attor- 
ney, and without fault or neglect on his part, as is 
claimed, not filed within the time limited by said 
act. 

5:—h. H. Footman was first appointed Assignee 
of said Erwin, upon his being adjudicated a bank- 
rupt, as a member of the firm of Erwin & Hardee, 
Jan. 15, 1869. 

6 :—Feb. 25, 1877, upon the resignation of Foot- 
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> 
he manas Assignee, Lepine C. Rice, the Claimant, was 
In, appointed his successor by the District Court for the 
eS Souther District of Georgia, and he proceeded to 


administer the bankrupt estate. 
7:—Dee. 7, 1872, at a sale by the Assignee of 
if the remaining assets of the Bankrupt’s estate, Erwin 
himself became the purchaser, and claimed thus to 
have purchased the claims involved in this suit, and 


he so to have become again the owner thereof. 
” $ :—Jan.6, 1873, Erwin begun a suit in the Court 
of Claims for the recovery of one of these claims: 
” and the same was prosecuted and continued trom 
al tine to time, without a final judgement, until the 
passage of the Special Aet above quoted. 
efi 9:— After the passage of that Aet he. amended 
“ his petition then pending inthe aetion brought Jan. 
os IS75, setting up and relying upon the provisions of 
that Act. 
iy 10:—After such amendment, and other pro- 
)s ceedings, the Court of Claims proceeded to consider 
and decide the case at Dee. Term, 1877, a report of 
n which is found in Wriwin v. UL S15 C. Cls., be@in- 
hing at p. 49, where will be found a full: statemens 
. of the facts found by the Court. The Court held 
v that the claim sued upon, and as found sustained by 
f the proof in the cause, had passed as assets to the 
v Assignee, and the attempted purchase, for the rea- 
* sons of faet noted, gave Krwin no tithe; and the 
Special Act of Feb.5, 1877, was not intended to and 
| did not re-invest the title in him. 
l11:—The case, thus brought by Erwin, was 
2 brought by appeal to this Court, and is reported in 
i 97 UL S,, 392-597, where this Court sustains the rul- 
ings of the Court of Claims and affirms its judgment. 


12:—It will be seen by the Reeord, folios 1 and 


2, there were two parcels of cotton sued for in sepa- 


rate getions in the Court of Clatms: one for 


; 
, . © ‘° Om nr s } a ; } } 
S49 G18.39: one for 119.857.5354; the former alleged 
to have been seized about Dee. Bl, Ts64, and the 


latter about July 1, 1565, the proceeds of each gvomng 
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doned Property Act is, that the et impresses upon 
the money so held under it the quality of an EXPRESS 
Trust, with all the legal and equitable consequences 
and rights which arise from such a trust relation. 

Although the opinion of the Court below treated 
the decisions of this Court upon that point as, 
What the Chief Justice was pleased to style 
“dicta,’ vet it is thoroughly, and conclusively 
settled, by the decisions of this Court, as well as the 
Court of Claims, that money so held under the Act, 
is in the the highest and every legal sense held 
under a express trust, and that such a trust Is a 
continuing trust, deteasible only by ao repudiation 
thereof by Congress, the authority whieh created it. 

Stated in the language of this Court,-—Alein’s 
Cause 15 Wall. 138 et se Ys: 

“The Government constituted itself the trustee 
for those who were by that act declared entitled to 
the proceeds of captured and abandoned property, 
and tor those whom it should thereafter recognize as 
entitled. * * * * We conelude, therefore, that 
the title to the proceeds of the PrOpPerry which came 
into the possession of the government by capture or 
abandonment, with the exceptions already noticed, 
WalS in HO CASE divested oud of he original OM MET, It 
was for the government itself to determine whether 
these proceeds should be restored to the owner or 
hot, 

This doctrine of the trust character, so impressed 
by law upon this money, is distinctly re-attrmed 
and stated in cases which will be more particularly 
noticed hereafter: the cases in this Court being as 
follow: (some of which are cited in Judge Nott’s 
dissenting opinion In this case.) 

Anderson's Case, 9 Wall. 65; Padelford’s, lal. Dede 2 
Halls, 92 UL S.28; Lamar v. Brownie, ld. 195+. Rass’s 


Case, Id. 282; Young's, 97 U.S. OL; 


In the Intermingled Cotton Cases, 92 U.S. 655, this 
Court, speaking of money arising from such cotton, 
Says: 

“The aggregate of the whole is no more than the 
amount of money in the Treasury to the credit of 
the fund, and which, as awe have often decided, is a 
trust for the benefit of such as should establish their 
claim to it under the provisions of the Abandoned 
or Captured Property Act.” 

Many other cases in this Court in effeet recognize 
the same doctrine, but without explicitly discussing 
or stating in terms the trust character of the Gov- 
ernment’s possession of the fund so aceruing. 

The cases in the Court of Claims where the same 
view is held and declared, are too numerous to 
mention. No member of that Court has more ex- 
plicitly stated this doctrine than the Chief Justice 
who. in the opinion in this ease, pronounced all such 
ruling as “dicta.” Some of the cases in that Court, 
recognizing this trust quality, are also cited in 
Judge Nott’s dissenting opinion at folio 22 of the 
Record. One of the cases In which Ch. J. Riehard- 
son has declared this doctrine is Webb & Co. v. U.S: 
20 C. Cls. 499, where he cites repeated decisions of 
this Court affirming that the fund in the ‘Treasury 
is held in trust. 

Another and one of the last and most conspicuous 
decisions by that Court, affirming the trust quality 
of these proceeds of captured cotton is Pripp’s Case, 
19 C. Cls. 668, in which the Court wranimously says: 

“The Supreme Court decided in Mrs. Taylor’s 
Case, 104 U.S. 216, that these surplus funds derived 
from the sale of land are trust funds, and that the 
Government is the trustee of the rightful claimant. 
The fund in the Treasury, therefore, is precisely like 
the fund in the Treasury derived from the sale of cap- 
tured cottons, save for the broad distinetion that the 
owner designated in the one Statute must be the 


wer of real property, and the owner designated nt 
the other was venerally the owner of personal pyraOp- 


Third:—-It must be earefully observed that these 
decisious, aflixme to the fund this trust character, 
resort to this fact for a distinet and important judi- 


Clai PULpPOSEe, as is explained tn Aletn’s Case, namely, 
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licial and property obli- 
entions upon the fund, anc this as against the Gov- 
ernment. These ruline’s have been made to establish 
that the Government does not stand in the relation 

absolute sove Pelton and ov ner, as To this Money, 
and as such, entitled to <ereise tn the Courts its 


uncontrolled pleasure teuching the property or the 


fund: but that the PrOpercyvy, On the CORTALY, when 
lealt with tn the Courts, is under the control of the 
Constitutional principle that no property shall be 
aken except by due process of law. 

rom this last proposition naturally and mevita- 
U1 follows another: 

Fourth :—The Government being In possession of 
this money as a trustee under an express trust, is 
lim cases Where it lias ecousented to be sued 
1th 1 Spec a] it. to account Tor the propery, in such 
tuthorized suit, upon precisely the sane judicial prin- 
ciples as ale applicable ce private SUITOLS inh hike 
ASES, This cj etrine. that as cl suitor the United 
States stands just as one of its citizens. is exceed- 
ingly familiar and thoroughly settled, and will be 
decided in the following eases: 

U. S. v. Hlint, 4 Sawyer, 43; Fendall v. U. S. 14 
252. and eases there eited: Smoot’s 
Case, 15 Wall. 40; U. S. v. Smith, 94 U.S. 214. 

Mifth :—This Court has, in a number of eases. 

held that as between the United States and the 


Lye nehnclary OL propervty or none, held In trust br it. 
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the equitable rule applies; and that, until a repudia- 
tion of the trust by the Goverment, limitations do 
not begin to run. We need do no more in this 
synopsis than refer to the cases: 

In U.S. v. Taylor, 104 U. S. 216, 222; U. S. v, 
Lawton, WO U.S. 146, 149, and the cases there cited, 
and in Phillippi ve Phillippe, 5 U.S. 156, 157, this 
doctrime is explicitly declared. 

Sixth:—In the present case, the trust beme created 
by the political branch of the Government through 
an act of Coneress, and sueh act of Coneress not 
authorizing any officer or party te deal with or repu- 
diate the trust, and there bee no aet of Coneress 
Which has repudiated it; but, on the contrary, the 
Special Act of Feb. 5, 187¢ having expressly re- 
affirmed tlre COREMRUING CLISTENE of the trust. there lias 
therefore been no repudiation of it, and the trust 
contimues de virtue Of that Act to the present times 
and hence the meht of aetion is not barred by any 
Statute of Limitations. 

There are. other considerations whieh will be 
noticed hereatter, whielh establish the view that (1) 
virtue of the Special Act of Feb. 5, 1877, and of the 
trust native Impressed upon the fund, and of the 
special and peculiar character of this property and 
of the remedy provided,) there is no barof the claim 
found in See. 1069. Some of these additional con- 


siderations Will be presented under the next ground. 
QUR SECOND GROUND WE RESTATE AS FOLLOWS: 


That whether our first proposition,—that as the act 
creates a trust there is no bar of limitation appliea- 
ble,—is sustained or not; vet, sinee the Special Act, 
Without expressed limitation, and so without any 
limitation, gives a right of action under the Captured 
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and Abandoned Property Act, and since this right 
of action belongs to a special class of claims and reme- 
dies which had a limitation of its own, which was 
removed by the Special Act, therefore the six years’ 
limitation of See. 1069, as to this special elass of 
Claims and remedies, has no application. 

In support of this ground we submit the following 
considerations. 

iivst:—It is a general and universal principle of 
law that where a special right of action 1s created 
by and arises out of a special act of legislation, the 
action itself being based and controlled by such 
special legislation, there and to such actions, the 
general Statutes of Limitations of the Government 
have no application, and the statutory case is barred 
by no Statute of Limitations, except such as 1s pro- 
vided in the special act ; and if none be in the spe- 
celal act, then it is not subject to any limitation. 

This doctrine is stated in Angel on Limitations, 
See. SO, thus: 

“Tt has long been established that where the lia- 
bility of the defendant is created not merely by the 
act of the parties, but by the positive requisitions of 
a statute, the plaintiff is not barred:’— 
that is by a general Statute of Limitations. 


The same doctrine is stated in Wood on Limita- 
tions, Sec. 36, p. 74 et. segs.; and will, in substance be 
found in the following recent eases: 

(.Lid& WLR. R. Co. v. Burson, 61 Pa. St. 369: Har- 
man Vv. Westchester. 65 Id. 475; MeClintock vy. Pitts- 
burg, &e., RR. R. Co., 06 Id. 404; De Haven v. Barthol- 
omew. OT Id. 129; Ward v. Reeder, 2 H. & MeH. 154: 
French ws ()’ Neale, lal. 401. 404, 40S: Wheelwright \- 
Greer, 92 Mass. 391, and eases cited: Bullard v. Bell. 
| Mason, 258, and cases cited by Mr, Justice Story: 
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Dizon v. B. d&. PP. R. R. Co., 3 Am, & Eng. R. Cases, 
205, per Hagner J. in Sup. Ct. Dist. Col., (1 Mackey 
85-4); Hogan v. Ingall, 2 Cranch ©. C. 554. 

The substantial legal equivalent of this proposi- 
tion may be thus expressed: 

Wherever a special class of rights and remedies 
are created by special enactment, and such cases, by 
the law creating them, have affixed to them a Special 
Limitation of their own, there the general Statute 
of Limitations has no application and will not be 
applied. 

This doctrine will be found stated with more or 
less distinctness in the following cases:— 

In Webb & Co., v. U.S, 20 C. Cls. 494, the Court 
Says: 

“A class of cases made subject to a special pro- 
vision as to the time within which they must be 
prosecuted, are thereby taken out of the general 
Statute of Limitations;” citing Fendall’s Case, 16 C. 
Cls. 120. 

In Ford v. U.S, 19 C. Cls. 525, the same Court, 
(Drake, C. J.,) says, speaking of the right of action 
given by the Captured and Abandoned Property 
Act: 

“Had that act granted that privilege” (that of 
suing for the proceeds of cotton) “ without specify- 
ing a time within which a loyal man should preter 
his claim here, there is no reason why he might not 
come here now, though more than twenty-one years 
had elapsed, as in the present case, since his prop- 
erty was captured and sold.” 

Soin the case of Ford yv. U. S., 116 U.S. 217, 218, this 
Court incidentally recognizes the same doctrine, 
saying: 

“Every claim cognizable by the Court of Claims 
must be determined with reference to the limitation 
preseribed for claims of the class to which it belongs, 
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unless Congress, by Statute, otherwise directs.” 

Ini the Lelqee Cotton Cases, 22. Wall. 185, this Court, 
speaking of the remedy created by the Captured 
and Abandoned Property Aet, says : 

“That Statute furnishes a complete system for the 
prosecution of claims under it, and defines the ex- 
tent of the rights which those who claim an interest 
in the proceeds of property captured or abandoned 
during the civil war may assert against the Govern- 
ment. According to the well known rules of statutory 
construction the system is exclusive of all others, and the 
rights detined are the only ones whieh can be en- 
forced in a judicial proceeding.” 

This is an assertion of the exact prineiple for 
which we contend, that “aceordine to the well 
known rules of statutory construction the system és 
exclusive of all others.” Our present contention is 
that as the system is exclusive of all others, therefore 
the system excludes from it the six years’ bar. 

The same thing will be found in /layecrafts Case, 
2) Wall. 98; Atocha’s Case, 17 Wall. 444: U. S. v. 
hrauffman, 96 U.S. 569; Lamar ve. MeCulloch, 115 
U.S. 186; Potter's Dwarris, 275, note 5 and eases 
there cited. 

The result, therefore, of what has now been pre- 
presented in respect of the second proposition is 
this: 

(1.) The present right of aetion is Statutory, 
special, anomolous and, in kind unprecedented prior 
to the Captured and Abandoned Property Aet, and 
Is governed by its own principles, qualities and 
Statutes. 

(2.) The present case is one prosecuted under, and 
as to its merits controlled by, the Captured and 
Abandoned Property Aet strictly, and belongs ex- 
clusively to the class of cases created by that Aet. 
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(3.) The present cause of action originally had a 
two years’ limitation of jurisdiction of its own, and 
the Statute excluded all other limitations than that 
One. 

(4.) The Special Act did no more than re-establish 
ihe jurisdiction of the Court under the Captured 
and Abandoned Property Act, by removing the two- 
years’ bar, such re-establishment being’ without any 
new limitation, and hence without any limitation. 

(5>.) For the reasons above given erowing out of 
the special statutory nature of this action, the gen- 
eral Statute of Limitations applicable to cases 
generally in the Court of Claims does not apply to 
this case, 

(6.) To make the six-vears’ limitation apply would 
result in this absurdity: that if it applies and bars 
the action at this time it apphed equally at the date 
of the Special Aet, and the action was then barred 
by it, because at that time the six-years’ bar had, if 
it was applicable, deteated the right of action. At 
that date more than six years had passed since the 
right of action first aeecrued to either Irwin or his 
Assignee; and therefore, to make that bar applicable 
would render the Special Act a vain thing, and one 
eivine no right of action. 

There are other points which we will consider 
more fully as we proceed with the discussion, con- 
sidering also, in more fullness and detail the propo- 
sitions already presented. 

Such, in substance, are the main features of this 
‘ase. But this statement, even as a partial and pre- 
liminary synopsis of the Appellant’s argument, would 
be defective did it not further notice a view of the 
case, based upon statutory provisions and decisions 
thereon, which may be claimed to be in contraven- 
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tion of the positions just stated. 

That opposing view may be briefly stated thus: 

As See. 1059 Rev. Stat. expressly puts claims under 
the Captured and Abandoned Property Act under 
the general jurisdiction of the Court of Claims; and 
as the present case is one prosecuted under that 
Aet; and as Sec. 1069 bars every claim cognizable 
by the Court unless the petition is filed within six 
years after the claim first accrued; and as, moreover, 
the claim in this case accrued, at the latest, at the 
date of the Special Act, Feb. 5, 1877, therefore, this 
elaim was barred, by the six years’ limitation, at the 
date on which the petition was filed. 

And this view of the matter may be supposed to 
be sustained by the cases of Clark v. U.S. 99 U.S. 
493 and Ford v. U. S., 116 U.S. 213. 

if such contention shall be urged in this case, we 
think the reply is quite obvious and conelusive, and 
is this : 

That See. 1069 is confined in its operation to eases, 
and classes of cases, of which the Court of Claims 
takes cognizance in virtue of this general law con- 
ferring and defining its jurisdiction, and has no 
application to cases where the jurisdiction is acquired 
in virtue of a special act, conferring a special jurisdic- 
tion in a particular case, and where that act does 
not in terms subject the case to the general Statute 
of Limitations. 

lor example, and in illustration: This Court held 
in Ford’s Case that since a general law, (Rev. Stat. 
sec. 1059,) authorized either House of Congress to 
refer claims to that Court, it would not be inferred 
as a matter of interpretation of such general law, 
that it was designed to permit one House to exempt 
claims so referred from the operation of a general 
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statute which would bar the claims so referred. 

Instead of Ford’s Case being one in defeat of our 
position above stated, it is one strongly In support 
of our contention that the Act of Feb. 5, 1877, was 
one designed to authorize and require the Court of 
Claims to adjudicate Krwin’s case on the merits, as 
those merits are controlled by the Captured and 
Abandoned Property Act, but freed from the two- 
years’ bar, and not subject to a six-years’ bar which, 
if it applied at all, was complete at the date of the 
Special Act. Indeed this Court so deelares in 
express words in that case, saying: 

“It is undoubtedly within the power of Congress 
to place claims referred to that Court by the Senate 
or by the House of Representatives, on a better 
footing than other claims, by providing that they 
may be determined upon their merits, without refer- 
ence to lapse of time, or any previous bar by limita- 
tion. But Congress had no purpose by its general 
legislation to establish such a poliey. It has, in 
special cases, invested the Court of Claims with 
jurisdiction to determine a claim, relieved of the bar 
of limitation. Sueh was /’rein’s Case, arising under 
the Captured and Abandoned Property Act, the 
purpose of the statute which referred it being con- 
strued as manifesting the intention of Congress, In 
respect of that particular claim, to remove the bar of 
limitation, and, without otherwise changing’ the 
Claimant’s position from what it would have been 
had he instituted suit In proper tine, to permit an 
adjudication of the claim upon its merits. Jvrwin v. 
United States, 97 U.S. 392.” 

Here, then, is an express declaration by this Court 
that the Erwin Act was designed to require Erwin’s 
claims to be determined as if they had been begun 
within the two years named in the Captured and Aban- 
doned Property Act, and according to their merits, as 
such merits are determined by that Act, in a case 
commenced in due time. Such a ease, so begun, 


lo 

Was not subject to the six-vears’ bar; and hence, if 
this language of the Court means anything it is de- 
cisive of the question, that the Special Act did not 
subject this case to any new bar unknown to the 
Orie inal vet. 

bacdeed, the gveneral prineiple stated above,—that 
where special cases are based on Special Statutes, 
in which either a speeial limitation is given for the 
CASE, OL a limitation Is removed eunicl mo WwCW OE 
uffixed, or no limitation is affixed.—there, and in 
every such case, the general Statute of Lintitation Is 
bot applicable, Is distinethy recognized Ly the Court 
Of Claims in such cases as 

Bradens Case, 16 CC. Cls. 410, par. 2 ; 
Fendall’s CdSe, fal. 1). 

Kor the same reasons the ease of Clark v. UL S\. 
09 UL S. 495, has no application here. 

That ease was one, as ts clearly shown by the 
petition and all the faets, not prosecuted under the 
Captured and Abandoned Property Aet, but was 

fo POLE level snd received,” end Wndter the doe- 
trine of sueh cases as U.S. v. State Bark. 96 U.S. 
OG, and Thayer v. U.S. 20 C. Cls. 441. Henee the 
Six Vears’ limitation might well be there applied. 
But evenif it be regarded as prosecuted under the 
Captured and Abandoned Property Act, Vet its 
prosecution was under it as a general law creating a 
jurisdiction, and hence was totally unlike the case at 
bar in that this case is one sent to the Court by a special 
statute, as to which this Court has in effect held. 
that it sends the case to the Court of Claims to de 
tiie don its merits as if beguir within fro UCUrS from 

: the suppresston of the rebellion, and henee comes sub- 
ject to no six years’ Statute of Limitations. 

With this svnoptie presentation of the views and 
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considerations which, in our judgment, establish 
fully and ineontrovertibly the right of the Appel- 
lant, in his fiduciary character, to maintain an action 
for the proceeds of Erwin’s property, under the Spe- 
elal Act, and the power and so the duty of the Court 
to entertain jurisdiction of such action, we proceed 
to a fuller and more detailed examination and pre- 
sentation of the questions involved in the appeal. 


ARGUMENT. 


The question involved in this Appeal is the right of 
the Claimant to maintain an action upon the claims of 
Robert Irwin, under the Special Statute and in con- 
formity with the provisions of the Captured and Aban- 
doned Property Act, as modified thereby. 


His right it is confidently asserted can be main- 
tained upon various grounds. 


THE ACTION IS UNDER THE SPECIAL STATUTE, RE- 
VIVING. pro hac vice THE CAPTURED AND ABAN- 
DONED PROPERTY ACT, AND EXTENDS TO THIS 
CLAIMANT ALL THE BENEFITS OF THAT ACT. 


The right of action under the original Act ex- 
pired by its own limitation two years after the close 
of the war, Aug’. 20, 1868. 

The effect of a revival, such as this, as expressed 
by this Court, is: 

“We are of opinion that by reviving an act, the 
legislature must be understood to give it from the 
time of its revival, precisely that foree and effect 
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whieh it had at the moment when it expired. Lhe 
Aurora, 7 Craneh, 382. 

The form and effect of the Captured and Aban- 
doned Property Act, in behalf of these claims, 1s, 
therefore, in no wise changed. The effect of the 
Special Statute is to extend to the claims the remedy 
provided by that Act, notwithstanding the limitation 
it preseribes. As said by this Court: 

“The purpose of the Statute passed for the relief 
of the Appellant (Erwin) as Is manifest on its face 
was to remove the bar of the Captured and Aban- 
doned Property Act, which had arisen without his 
fault, or rather to confer jurisdiction upon the Court 
of Ciaims over his ease, whieh otherwise could not 
have existed.” dvrwin v. U.S. 97 U.S. 304. 

And in commenting upon that case: 

“The purpose of the Statute which referred it 
being construed as manifesting the intention of 
Congress, In respect of that particular claim to re- 
move the bar of limitation, and without changing 
the claimant’s position from what it would have 
been had he instituted suit in proper time, to permit 
an adjudication of the claim upon its merits.” Ford 
v. U.S. 116 U.S. 216. 

The rights, therefore, which accrue to the Appellant 
in respect of “the claims of Robert Erwin,” and the 
remedy provided, must be determined by the con- 
struction given to the original act. 
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By THE CAPTURED AND ABANDONED PROPERTY ACT, 
CONGRESS CREATED AN EXPRESS TRUST, THE 
GOVERNMENT BEING THE TRUSTEE 5; THE TRUST 
ESTATE THE FUND CREATED BY IT IN THE TREAS- 
URY; the cestuis que trust, all who could bring them- 
selves within the terms of the Act; and for the right 
thus created, a remedy by suit in the Court of Claims. 


The 
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For reasons of public policy the jurisdiction of the 
Court was limited as to its duration; no other limita- 
tion was imposed, 


The Act has frequently passed under review, and 
its interpretation and eftect are fully established. 

As it effects the question of jurisdiction here 
raised, it was very fully considered in Haycraft v. 
U.S., 22 Wall. 81.) In that case it is said: 

“This case has been argued to some extent as 
though it involved the consideration of a statute of 
limitations. To our mind the question is one of juris- 
diction. A sovereign cannot be sued in his own 
courts exeept with his consent. * * * The 
appellant must, therefore, show that consent has 
been given to its prosecution. That being done, 
the jurisdiction of the Court is established and he 
may proceed. Otherwise not.” 

The Cowt then, after very fully discussing the 
provisions and machinery of the Act, says : 


“Tn Klein's Case, the property colleeted under the 
act was said to be of ‘a peculiar deseription, known 
only in the recent war, called captured and aban- 
doned property” * * * ‘No similar legislation, 
it was also said, ‘is mentioned in history,’ and ‘the 
government ¢ onstitute “| itself the trustee for those 
who were by that act declared entitled to the pro- 
ceeds of captured and abandoned property, and for 
those whom it would thereafter recognize as entitled,’ 

‘Under this construction the effect of 
the act was to provide a reward for submission to the 
government and the acceptance of amnesty, as well 
as authority for the seizure of property, and it is thus 
made to operate in two ways to weaken the’ in- 
surgents: first, by depriving them of their property; 
and second, by inducing their adherents to submit 
to the authority of the United States as a means of 
regaining that whieh they had lost personally. In 
that view time is material * * * The right of 
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of the remedy provided by the Act. There was ho 
promise even under the rulings in that case, except 
to such as should commence the suit in time, and 
upon trial be in a condition to bring themselves 
Within the requirements of that Act. The promise, 
such as it is, Was express. There is no room for lm- 
plication.” 

That the fund in the Treasury created by the 
operation of the Act, is a trust fund, has been uni- 
formly held by the Court of Claims and by this Court, 
and is expressly declared in the following cases : 

Anderson’s, 9 Wall. 65; Padelford’s, Id. 538; Klein’s, 
15 Id. 128; Hayeraft’s, 22 Id. 181; The Llgee Cotton 
Cases, Id. 180; Halls, 92 U.S. 28; Lamar v. Browne, 
fd. 195; Ross’s, Id. 281; The Intermingled Cotton 
Cases, Id. BOL: Yound’s, Q7 U. s. Ol. 


There is no doubt of the right of a Government 
to create a trust by legislation. 1 Perry on Trusts, 
See. 30; Alexander vy. Duke of Wellington, 2 R. & M. 
do; Stevens v. Bagwell, 15 Ves. 140. 


Every condition of an express trust is met by the 
provisions of this Act, as interpreted in the numer- 
ous cases occurring under it. 

The Act did not divest the title of the owne:, 
(Alein’s Case; Pugh’s 99 U. 8S. 269; Winehester’s, Id. 
o¢2): the subject matter of the trust is fixed and 
certain: the beneficiaries are specifically determined: 
a jurisdiction is erected, and a remedy is provided 
for the enforcement of the rights created by the Act, 
Haycrafts Case; 2 Story Eq. Jur. see. 964; 1 Spence 
Kg. p. 499. 

The right and the remedy are given by the same 
Statute. As expressed by this Court, in Zlgee Cot- 
ton Cases, 22 Wall. 185: 

“That Statute furnishes a complete system for the 
prosecution of claims under it, and defines the ex- 
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tent of the rights which those who claim an interest 
in the proceeds of property captured or abandoned 
during the civil war, may assert against the Govern- 
ment. According to the well known rules of statu- 
tory construction the system is exclusive of all others, 
and the rights defined are the only ones which can be 
enforced in any judicial proceeding.” 

The fact that the remedy is exclusive of ail others; 
that it is for the enforcement of a specific, express 
trust; that, as is said in Ross’s Case, 92 U. S. 282, 
“its requirements are essential only to show that the 
United States is a trustee, holding his money for him,” 
fixes the Equitable character of the remedy and the 
Equitable jurisdiction of the Court. 

The Court of Claims has, with great uniformity, 
until in this case, recognized the fund asa trust fund, 
and the remedy as an Equitable proceeding; the 
most recent utterances of that Court, as of this, 
being very explicit and broad. 

In the decision of this case below, Ch. J. Rieh- 
ardson, in pronouncing the opinion, assumes to treat 
the interpretation of the Act, given in Klein’s Case, 
(as constituting a trust, and the Government as a 
Trustee, ) “dicta.” Aside from the want of obedi- 
ence due to the opinion of this Court in a case in 
which, upon appeal from its decision, the very 
auestion—the status of the claimant and the rela- 
tion the Government held to sueh property—was at 
issue, the glaring inconsistency of his present denial 
with his recognition of the fiduciary nature of the 
Government’s possession of the fund ( Webb's Case, 20 
C. Cls. 494,) is only equalled by his like inconsistency. 
of view inthis ease with his holding alsoin Webb's 
Case, that: 

“whatever application, if any, the six years’ 
limitation in See, 1069 may have’ to other 


‘pep 


classes of cases referred by one House of Congress, 
it can have none to this ease, where the cause of 
action arises under the Abandoned and Captured 
Property Act, which has a two-years’ limitation of 
its own.” 

In that case he also held that a reference by one 
House conferred jurisdiction: in the case at bar, that 
i reference by both Houses does not because the six 
years’ bar does apply. 


The Government, by all the cases, is declared to 
be the Trustee of a specific fund; and the remedy 
prescribed by the Act under which the fund arises, 
is the mode of identifying the beneficiaries of that 
fund. Padelfords Case, 9 Wall. 545; Ross’s, 92 U.S. 
282. 

The aetions brought under the Statute were In 
form against the United States; but it is only form- 
ally the defendant, because it is the Trustee, the 
holder of the fund of a part of whieh the claimant 
seeks to show he is owner. In the organization of 
the forms and system of procedure under the Act, as 
said in Thomas’s case, 12 C. Cls. 277, it might have 
been by “information against the fund.” Yet the 
Government is here as defendant, and the same 
rvles at law and-in equity obtain and apply to it 
when it consents,—as In the Special Act it does for 
the prosecution of the claims of Erwin,—to be made 
or to become a suitor in Court, which apply to its 
individual citizens. This principle is established 
beyond contradiction by many cases, among which 
we may cite: 

U.S. v. Flint, 4 Sawyer, 43; Fendall’s Case, 14 C. 
CIs. 247, 251; U. Siv. Union Natl. Bank, 10 Ben. 408; 
Smoot’s Case, 15 Wall. 45; U.S. v. Smith, 94 U.S. 
214; U.S. v. State Bank, 96 UL S.30; The Floyd Ac- 
ceptances, 7 Wall. 675. | 


* NO spec ial proceedings are prescribed to the 
Court of Claims or to the claimant: * * * they 
are to proceed, in the usual way, to hear and adju- 
dicate upon the question of ownership and right to the 
proceeds, according to the proofs and law of the 
ease.” Zellner’s Case, 9 Wall. 248. 


Linitations do not run against an Lvapress Trust. 
| 


Against sueh a trust limitations do not run until 
the Trustee by some unequivocal act denies the 
trust, or makes a specific adverse claim upon it, and 
the fact of such denial or adverse claim is brought 
to the knowledge of the cestui que trust. U. S. vy. 
Taylor, 104 U.S. 216; U.S. v. Lawton, 110 U.S. 149; 
Phillippi v. Phillippe, 115 U.S. 156. This doctrine is 
so well known, and so constantly enforeed that it 
needs no argument to sustain it; the application of 
the doctrine is made in the cases of Taylor and 
Lawton, supra, to actions arising under the Direct 
Tax Acts; and the analogy betweeen that trust and 
the one asserted here is forcibly stated by the Court 
of Claims in Fripp’s dar. v. UL S., 19 CL. Cls. 667, 
hereinbefore quoted. 

It remains only upon this point to say, repeating 
the statements in the synopsis above, that there has 
been no disavowal of this trust, and no claim upon 
it, by the Trustee. In Hodge's Case, 18 C. Cls. 700, it 
is said a very large balance of the trust fund remains 
undisposed of in the Treasury. And it is a part of 
the legislative history of the period, that there is 
now pending before Congress proposed legislation 
to ve-invest the Court with jurisdiction, to the end 
that the fund may be returned to those entitled to 
it, whose claims and suits failed in the Court 
because of the two years’ limitation of its jurisdic- 
tion. 
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The effect of the Special Act upon the Trust. 

The intention of Congress to thus create an Ex- 

press Trust, although, for the reasons assigned by 
this Court at page 95 of Haycraft's Case, the time 
within which the remedy, under the Act could be 
availed of was limited, is thus very foreibly stated by 
the Court of Claims in Ford v. U.S. 19 C. Cls. 51s: 

‘“ Had that act granted that privilege, without specify- 
ing @& time within which a loyal man should prefer his 
claim here, there is no reason why he might not come 
here now, though more than twenty-one years had 
elapsed, as in the present case, since his property was 
captured and sold.” 

[It is submitted, therefore, that in respeet of the 
claims of Erwin, jurisdiction was conferred anew, 
and without limitation of time, upon the Court of 
Claims, by the Erwin Act: that this jurisdiction was 
for the enforcement of the provisions of the Cap- 
tured and Abandoned Property Act: that that Act 
declared, in behalf of the owners of property taken 
under it, an Lapress Trust in the fund in the Trea- 
sury: that the right of action in behalf of the bene- 
ficlaries Is not barred by limitations until the Trus- 
tee repudiates the trust, and knowledge of that fact 
is brought home to the cestui que trust; that there 
has been no repudiation of this trust by the trustee, 
the Government: that the right of action upon these 
claims, under the Special Statute, passed by opera- 
tion of law to the Assignee of the Bankrupt,—the 
Appellant; and that he is entitled to maintain an 
action upon them, of which the Court may, and so 
must, assume jurisdiction, unless he be barred or 
precluded in some other way. 

The result, therefore, to state the present point 
In somewhat different form and language, is as 
follows: 
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(1.) The Captured and Abandoned Property Act 
did, as against the Government, and in favor of the 
persons entitled to the proceeds of the sales of such 
property, Impress upon the fund in the Treasury the 
character of an express trust, with all the incidents, 
as between the Government and the persons so en- 
titled, of such a trust. 

(2.) Even if the two years’ limitation of the 
original act would extinguish the trust quality so 
attached to the fund, at the expiration of that period 
as against those not suing within that time, (a propo- 
sition we do not admit;) vet the Special Act, in this 
ease, has re-impressed upon the money arising from 
the sale of Erwin’s) property, such trust quality as 
it bad under the orginal act; and that character re- 
mains attached to it until, by competent authority, 
the trust is repudiated and knowledge thereof is 
brought home to the beneficiary. 

(5.) No power or authority 1s competent in this 
case to repudiate the trust, or to divest the property 
of that quality, exeept the power which created and 
declared the trust; that 1s, the political power of the 
Government exercised through an Act of Congress. 

(4.) Neither Congress, nor any other authority 
has attempted to repudiate this trust; and hence it 
continues now in virtue of the Special Act. 

(5.) Since this property 18 trust property, and the 
United States is the Trustee, and has consented 
through the Special .Act to be sued; and since no 
limitation is contained in the Special Act restricting 
the time within which the beneficiary may sue the 
trustee; and since the same rules of law and equity 
apply in the courts against the Government asa 
suitor, as apply in eases of individual suitors, there- 
fore, this suit, for the assertion and enforeement of 
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trust obligations, is not barred by any Statute of Lin- 
itations: and the bar of six years, of See. 1069, will 
not be imported into the case to defeat the rule that 
trust obligations are not barred, until within the 
statutory time after notice to the cestui que trust of 
the repudiation of the trust. 


The A ssignee’s right to the proceeds is not barred by 
the two-years’ limitation in the Bankrupt Law, or 
otherwise. 

[It is contended, however, that the Appellant’s 
right of action as Assignee Is barred by the provis- 
ions of the Bankrupt Act, Rev. Stat. see. 5057, which 
limits his right to a period of two years from the 
time when the cause of action accrued to him; the 
limitation being upon the power of the Court to en- 
tertain jurisdiction in any such action, after such 
period had elapsed. 

The same contention was made and is stated thus 
In Upton v. MeLaughlin, 105 U.S. 642, where this 
Court, commenting upon bailey v. Glover, (21 Wall. 
O42), elted to support that contention, says : 

“But this Court held that the statute in question 
Was a Statute of limitation,” and turther that bailey 
v. Glover “was a plain decision that the statute 
m= =©6 question does not Impose an absolute 
limit of two years after the appointment of the 
assignee, In respect to transactions which oecurred 
before such appoinment, and that there is no want 
of power in the Court to entertain a suit after sueh 
two years has elapsed. This view was recognized 

and apphed in Gifford v. Helms (98 U. S. 258. ) 
se os * "The question is not to be treated as one 
of power or jurisdiction, but as one dependent on 
the principles applicable to statutes of limitation 
generally.” 

This Court accordingly refused to apply the limi- 
tation in bar of the Assignee’s right of aetion. 


al 
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In respect of the claims in this action it is de- 
cided (Hravin’s Case supra,) that Erwin’s interest in 
them passed by operation of the assignment in bank- 
ruptcy to his Assignee. He was, by the deed of 
assignment, 


“subrogated to all the rights, legal and equitable, 
of the bankrupt. The statute in terms gave him the 
same rightin any litigation he might institute which 
the bankrupt would have if the decree in bankruptey 
had not been rendered and no assignment had been 
made. He was clothed with the power and duty to 
sue whenever suit was necessary.” Sanger v. Upton, 
91 U.S. 62: 

And this Court, commentin, upon /rwin’s Case, 
in Phelps v. McDonald, 99 U.S. 304, says: 


“If the thing be assigned, the right to colleet the 
proceeds adheres to it and travels with it whither- 
soever the property may go. They are inseparable. 
Vested rights ad rem and in re—possibilities coupled 
with an interest and claims growing out of property— 
pass to the Assignee. *~ * * The bankrupt 
law required that all suits by or against the Assignee 
should be brought within two years from = the 
time the cause of action accrued. Rev. Stat. see. 
OO57. 

“ But this provision relates to suits by or against 
the assignee with respect to parties other than the 
bankrupt. In a ease like this it has no application.” 

So it was held in Clark vy. Clark, 17 How. 515, a 
case under the Bankrupt Act of 1841,—and like this 
in all its features,—(which is quoted with approval in 
Glenny v. Landon, 98 U.S. 23,) “ The interest ad- 
versely claimed, and which the Statute protects, if 
not sued for within two years, is an interest in a 
claimant other than the bankrupt; but supposing 
that Clark had been placed in that position, as to 
the fund in the Treasury, by his pretended purchase 
of his own assets. Yet as no cause of action accrued 
to the assignee in bankruptcy against Clark, until 
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he 201 POSSESSION of the money, and as he never 
held the fund adversely, it follows that the act did 
not apply.” 


Nor is his right of action limited by the fact that 
the Special Statute by its title is for “the relief of 
Robert Erwin,” because the jurisdiction given Is of 
“the claims of Robert Erwin,’ and the purpose of the 
act is not restricted to Erwin by the title to the Act. 
Hladden v. The Collector, 5 Wall. 110; U. Svv. Fisher. 
2 Craneh, 358; P.M. Gen v. dearly, 12 Wheat, 146. 

ln Milnor v. Metz, 16 Pet. 227, it was held without 
question that Metz, the Assignee, was ‘entitled to 
recover under an Act for the relief of Milnor, the 
Insolvent. And in Braden s Case, 16 C. Cls. 408, that 
Court, in construing the words “the claims of” im 
such a statute, says: 

“When the terms of a statute refer to something 
Which is not set forth, a Court must necessarily look 
behind the Statute to ascertain what that something 
IS. 

With reference especially to actions In cases of 
express trusts, by an Assignee in Bankruptey, it is 
held im the recent case of Berry v. Sawyer, 19 Fed. 
hep. 286,—a case In the U.S C. Ct. for Pa.: 

“The clause of the Bankrupt Act requiring: all 
causes of action ‘between an assignee in bankruptey 
and a person claiming an adverse interest’? to be 
prosecuted within two years, applies only when the 
interest has been actually adverse for two years ; 
and the interest of a trustee, so lone as he acknowl- 

edges the trust, is not adverse to that of his cestai 
que trust.” See also, Seymour v. Freer, 8 Wall. 202: 
Banks v. Ogden, 2 Wall. 57. 

ln Minot v. Tappan, 122 Mass. 537, in which, thirty- 
five years after the appointment of the Assienee, his 
right to recover a trust fund due the bankrupt was 
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sought to be defeated by the plea of such a limita- 
tion, the Court says: 

“Phe other question is whether the claim of the 
Assignee is barred by any statute of Imitation, or is 
in any way precluded by lapse of time, 

“Tt is not claimed that the Assignee is preeluded 
by his laches from maintaiming his right to the fund: 
but the Administrator of W. contends that the right 
of the Assignee is barred by the 8th section of the 
Act of Is41, which provides—(quoting the Act, 
Which is tn totidem verbis with see. 5057): 

“We are of opmion that this provision has no 
application to the case at bar. This is not a suit by 
or against the Assignee such as is contemplated by 
the Statute. This is a bill brought by trustees to 
Obtain the instructions of the Court as to the parties 
to whom the fund in their hands belongs. They are 
mere stakeholders, and do not claim any adverse 
Interest against the Assignee, and do not set up 
this Statute of Limitations.” 

This Court, in /lall vy. U.S. 92 U.S. 27, says the 
Government is merely a fund-holder, interested in 
seeing that the real owner gets the proceeds of his 
property. The Court of Claims takes a like view, in 
avery forcible argument, in Woodruff’s Case, 4. C. 
Cls. 486, saving, of the character of the Govern- 
ments possession of the fund: the Government 
“hasan indirect interest on the issue of Ownership: 
for if the Claimant fails there, it holds as trustee for 
the true owner.” 

The same view is sustained by other recent de- 
cisions, the latest of which is that of Shipman J. of 
the U.S. Cire’t Court, S. Dist. N. Y¥. in Maynard vy, 
Tilden, 28 Fed, Rep. 793, in which he cites with ap- 
proval Gildersleere v. Gaylor, 15 Fed. Rep. 101. 

The case of Jenkins v. International Bank, 106 U. 
S. O71, Is not in contravention of the foregoing cases 

and positions, because that case simply held that one 
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owing «a debt to a bankrupt was one holding ad- 
versely to him and to the Assignee; and henee that 
the two years’ limitation of Sec. 5057 applied. 

We have seen from the eases cited thata Trustee, 
in the absence of a repudiation of the trust, is not 
one holding adversely to his benefielary. 


We hold, therefore, that the right of the Assignee 
to maintain this action is fully established, and that 
he is entitled to a deeree for the return of the pro- 
ceeds ( Rev. Stat. sec. 3689) of the sale of Erwin’s 
property, now forming a part of the fund held im 
Express Trust in the Treasury, for the persons who 
under the provisions of the Captured and Aban- 
doned Property Act are entitled thereto. 


TT. 


THE QUESTION INVOLVED IN THIS CASE,—AS_ IN 
HAYCRAFT S—IS ONE OF JURISDICTION ALONE; 
NOT OF LIMITATION. 


In presenting what we now propose to say upon 
the point that the limitation of two years, in the 
Captured and Abandoned Property Act. was purely 
and strietly jurisdictional, as distinguished from a 
limitation simply affecting the remedy; and was in 
this respect, in its legal elements and kind, totally 
distinet from the limitation in See. 1069, it is proper 
to preface the argument about to be made by fixing’ 
in the case this important fact; namely: 

The introduction by the Revisors into the section 
defining the general jurisdiction of the Court—Sec. 
1059—of Paragraph Four of that section, (classing 
therein money derived from the sales of Captured 
and Abandoned Property, under the Act of March 
12, 1863,) has not the slightest tendency to deprive 
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the elass of cases created by and under the last 
named act of the special, anomolous and statutory 
character which was affixed to them by that statute, 
or to bring them, im kind, within the classes covered 


by the Court’s general jurisdiction. 


rebellion, (Aug. 20, 
Wall. 56.) 


At the time this revision of the Statutes was made, 
in IS74, it was Impossible for the Court of Claims to 
take jurisdiction of any case under Paragraph Four 
of See. 1059, because the special jurisdietion of the 
Court had then forever ceased, owing to the lapse 
of more than two years from the suppression of the 


1868. 


see 


Anderson's 


( 


‘ase, 9 


And no ease was ever begun, nor could 


any be begun after the introduction of that 


graph into See. 1059. 


Henee the 


faet that 


Para- 
it ap- 


pears there has not the least possible significance in 


this ense. 
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to enable the Court 
jurisdiction 


Such is the view of the Court of Claims as to the 
effect of this action of the Revisors, as expressed by 
Richardson, in Wade's Case, 21 C. Cls. 146. 
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[fits introduetion thus, in defining the jurisdic- 
tion of the Court, was of any legal avail, it was only 


whieh had 


attached 


to 


CASES 


Within the time limited by the original act. 
to the fact that no case was ever thus begun under 
that clause, as distinguished from those begun under 
Sec. 5 of the original Act, /lodges’ Case 18 C, Cls. 705.) 


action which the owner, Erwin, had. 
O97; Phelps v. 
Sanger v. Upton, 91 U.S. 62; Clark v. Clark, 17 How. 
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to continue the exercise of the 


beoun 


(See as 


If the Court of Claims has jurisdiction, it is of the 
Claims of Robert Erwin, which by operation of the 
Bankrupt Act passed to the Appellant, as Assignee, 
carrying with the title to the claims every right of 
Erwin v. U.S. 


U, 


. | 
». 


MeDonald, 99 U 


S. 
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315; Milnor v. Metz, 16 Pet. 227; Minot v. Zappan, 
127 Mass. 333; Berry v. Sawyer, 19 Fed. Rep. 286. 

Ile is not debarred fron: maintainine the action 
unless Erwin himself, if now suing under the Special 
Aet, would be. 

It is claimed, however, that the right of action Is 
barred by Rev. Stat. see. 1069. 

The Special Statue was intended as we have seen 
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eive the Court jurisdiction of these claims 
relieved fron the bar of limitation, in order threat they 
should be heard upon their merits. rites Case; 

Ford's Case. 

It may be contended this apples to the two-vears’ 
limit alone. 

The linitation of See. L069 Is ais statute of repose, 
affecting the remedy only, and not the cause of 
action. It is true, it may be said to affect the 
remedy by denying jurisdiction in all cases in which 
action is not brought within six years after the 
cause first accrues. But it is not an absolute bar: 
it provides, in itself, certain exceptions; and juris- 
diction is essential to determine if the grounds of 
exception exist. It is not, therefore, jurisdictional, 
and has so been construed by the Court of Claims 
In Fhomas’s Case, 15 C. Cls. 335; Webb's Case, 20 C. 
(Is. 499, and many others. 

But by the express terms of the Speeial Act 
jurisdiction is conferred wander the provisions of the 
Captured and Abandoned Prope rly Act, and that Act, 
and that Act only, authorized the Claimant to prefer 
his claim to the proceeds of his property thus seized 
and sold, in the Court of Claims. The right thus 

created arose wholly from the coneession of the 
Captor, the Government; being a right new to 
jurisprudence, and dependent upon the Statute, the 
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remedy was necessarily special and peculiar, /vidd’s 
Case, 8 C. Cls. 259; Haycrafts Case, supra. The 
limit of the consent was two years froma given 
event, not six years from the time the cause of action 
accrued; and it had no reference to the cause of 
action, nor to the character of the remedy provided, 
and it is repeatedly said raised no adverse claim to 
the fund. Jurisdiction was conferred for a limited 
period for reasons wholly dissociated from and 
independent of the character of the property, and 
the nature of the action. These reasons had their 
origin, so far as they affected the owner, and the 
Government as Trustee, In his political status, and 
the remedy was offered as an inducement to an 
early cessation of the hostilities out of which came 
the need of the Act. 

The reasons for the limitation of See. 1069 were 
altogether different. 

Prior to the Act of Mareh 3, 1863, the Court of 
Claims existed rather asa legal commission, with no 
power to render a judgment binding the Govern- 
ment. There were grounds of lability of the 
Government upon which, at common law, but that 
the sovereign cannot be sued but with his consent, 
it could have been subjected to litigation and jude- 
ment. The Act of March 3, 1863, re-organizine’ the 
Court, and making it in fact a Court, grouped these 
grounds of liability, and defined the limits of juris- 
diction, now the provisions of See. 1059. The general 
jurisdiction of the Court was then and thus estab- 
lished. Sinee consent to be sued was thus given, it 
became necessary, ut sit finis litium, that the right of 
litigants should be limited as to the time within 
which they should avail of the remedy thus provided, 

—a time at which the liability of the Government 
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should cease. An ordinary Statute of Limitations 
was enacted, now See. 1069; and since the form of 
action was general and uniform for all causes of 
action, the peculiar language of the Section was 
used; “ Every action,” &e. 

But the jurisdiction thus conferred upon the Court 
by the Act,—its general jurisdiction,—is held by the 
Court of Claims, and by this Court, to apply only to 
actions ex contractu. 

Gibbons v. U. S., 8 Wall. 274; Smoot’s Case, 15, 
Wall. 45; E2-parte Atocha, 17 Wall. 444; Langford v. 
U. &., 101° U. S. 341; U. S. v. Lee, 106 U. S. 241; 
Great West. Ins. Co. v. U. S., 112 U. S. 199. 

As the Government can be sued only with its con- 
sent; and this consent generally is given only as to 
such causes of action as existed at common law be- 
tween individuals, the terms and conditions of the 
consent must be strictly observed. It is_ held, 
therefore, that the Court cannot add exceptions to 
Sec. 1069. McElrath v. U. S., 102 U. S. 426; Kendall 
v. U.S. 107 U.S. 123. By like reasoning it will be 
conceded it cannot extend the operations of that 
Section to subjects not falling within the jurisdic- 
tion created by that Act. 

When Congress undertakes in special cases, or a 
special elass of eases, to give such consent, the 
jurisdiction conferred must depend upon the 
Special Statute, and 

“it is limited precisely to such cases both In 
regard to parties and to the cause of action Congress 
has prescribed. 

“Jt is true that ordinarily, when we seek for the 
foundation of this jurisdiction, we look to the 
general laws creating the Court and defining causes 
of which it may have cognizance. But it is equally 
true that whenever Congress chooses to withdraw 
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from that jurisdiction any class of cases whieh had 
before been committed to its control, as it has done 
more than onee, it has the power to do so, or to 
preseribe the rule by which sueh eases may be 
determined. Its right to do this in regard to any 
particular case, as well as a class of cases, must rest 
on the same foundation, and no reason can be 
perceived why Congress may not at any time with- 
draw a particular case from the cognizance of that 
Court, or prescribe in such case the circumstances under 
which alone the Court may render a judgment against 
the Government.” De Groot v. U.S. 5 Wall. 431; 
see also, Arnson v. Murphy, 109 U. S. 258; Mitchell 
v. Clark, 110 U.S. 642. 


In respect of the fund arising under the operation 
of the original act, Congress has provided that the 
owner may “make a claim for the return of the 
proceeds of his property: ”’ and upon proof of the 
facts that such proceeds do exist, as a part of the 
fund, and of the eclaimant’s right to them, the Court 
must decree in his favor. 


The creation of a distinet and specific remedy is 
thus made by the limitation of the conditions upon 
which such restoration shall depend,—and the fur- 
ther limitation in time of the jurisdiction of the 
Court. The right of action and the remedy are thus 
special; and no argument in favor of such application 
of the provisions of See. 1069 can be found in the 
fact that the forum, in whieh the remedy must be 
sought, is the Court of Claims. The lability of the 
Government to return, from the fund in the Treas- 
ury, the proceeds of the sale of such property Is estab- 
lished by the Act itself: the only questions in which 
the Government is interested, and the only ones 
with which the Court is authorized to deal, are those 
of ownership of property seized, and the right to the 
proceeds, and these, not as against the Government, 
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but as against any and every other elaimant. 
Woodruff’s Case, 4 C. Cls. 486. These must be es- 
tablished to the satisfaetion of the Court, and within 
the period limited. As expressed by Mr. Justice 
Strong, in Ross’s Case, 92 U.S. 282: 


“Itis incumbent upon a claimant * * * to 
establish, by sufficient proof, that the property cap- 
tured or abandoned came into the hands of a 
Treasury agent; that it was sold; that the proceeds 
of the sale were paid into the Treasury of the United 
States; and that he was owner of the property, and 
entitled to the proceeds thereof. All this is essential 
to show that the United States is a trustee for him, hold- 
ing his money.” 

And the Court of Claims expresses the same view 
in Brown’s Case, 6C. Cls. 171. 

The right and remedy being thus special and ex- 
clusive, the limitation of See. 1069 could not, there- 
fore, have been applied to any case arising under 
the Act, had the peculiar limit, “two years after the 
suppression of the rebellion,” carried the jurisdic- 
tional period to a point of time more than six years 
after the time a cause of action accrued; that is, the 
time of seizure, sale and deposit. 

[t did not and could not apply in any other view. 
This is in effect, if not in fact, the point decided in 
Haycraft’s Case. 

That was a suit upon an implied assumpsit; that 
is, it was sought to charge the Government as liable 
in an action brought under the general jurisdiction of 
the Court. To this, defence was made that the suit 
was barred because not brought within six vears 
from the acerual of the cause of action. The Court 
of Claims, and this Court, held that it was not a 
question of limitation, but of jurisdiction. The 
Claimant cannot proceed without the consent of the 
Government; and consent in eases such as this Is 


given only by the Captured and Abandoned Prop- 
erty Act. 

To the same effect 1s Clark v. U. S., 99 U.S. 493. 

In that ease, Clark & Fulton, who resided at New 
Orleans, to facilitate the transportation of their 
cotton from some interior point, consigned it to one 
Dexter,a Treasury Agent at Mobile. Dexter did not 
deliver it over to them; but, under general and final 
orders, Shipped it with all other cotton in his charge 
to the Treasury Agent In New York, where it was 
sold and the proceeds were paid into the Treasury. 
The Claimants brought suit, in the Court of Claims, 
alleging these facets, and that such seizure by the 
Treasury Agent was unlawful; that the property was 
not abandoned or captured, or liable to seizure or 
confiseation; and the Government was therefore liable 
to them for the proceeds. Defence was made upon 
pleas of “not indebted,” and limitations both of two 
years, and of six vears. 

The Court of Claims dismissed the petition with- 
out filing an opinion: but in 15 C. Cls. 617, it is said 
that it “ decided that the action eannot be maintained 
as an action on contract, and that the suit should 
have been brought under the Captured and Aban- 
doned Property Aet.” 

This Court (99 U.S. 494,) after stating the facts, 
in the language of the “finding” of the Court of 
Claims, says: 

“The United States rely upon two defences: 

1. That the petitioners did not, within two years 
after the suppression of the rebellion, prefer their 
claim in the Court of Claims. 

This limitation is prescribed by the Act for the 
collection of abandoned property, and for the pre- 
vention of frauds in the insurrectionary districts 
of the United States, passed March 3, 1863, 12 Stat. 
863. It is confined to cases arising under that Act. 
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2, That the petition was not filed in the Court of 
Claims within six years after the cause of action 
accrued.” | 

The Court, then, (p. 495,) declines to determine 
Whether or not the cotton in this suit was 

“Captured or abandoned within the meaning of 
the act upon that subject, and that henee the limi- 
tation in that act has no application to this case. 
Our view renders it unnecessary to consider this 
point. The only question to be considered is 
whether the action is barred by the limitation of six 
vears in the Court of Claims’ act before referred to.” 
(Sec. 1069.) 

The entire scope of the contention of the Claim- 
ants in that case was two-fold in its character; that 
either 

|. Their case was in no sense under the Captured 
and Abandoned Property Act, but was at Common 
law, “for money had and received;”’ or, 

2. If not maintainable in that view, then it was 
brought under Paragraph 4, of See. 1059, under the 
general jurisdiction of the Court, and was thereby 
not only relieved from the two years’ bar of the 
Captured and Abandoned Property Act, but was 
also brought within the saving clauses of See. 1069, 
and that they were within one or more of those 
clauses. 

The effect and substance of the Court’s reply to 
these positions was : 

l. That Paragraph 4, in See. 1059, did not by its 
own vigor take any case which belonged to the 
peculiar and statutory class, defined and made 
remediable by the Act of March 12, 1863, out of that 
peculiar and statutory class. 

2. That the Claimants did not bring themselves 
within any of the exceptions to the six years’ bar of 
sec. LO69. 
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The Court, therefore, decides the case as one 
which eould not be maintained, unless it eould be 
under the general jurisdiction the Court has over 
‘auses of action arising upon contract express or im- 
plied; and it could not be maintained under that 
class, because more than six years had elapsed since 
the right of action accrued, andthe Claimants were 
not within any of the exceptions of Sec. 1069. 

The following words, at the conelusion of the 
opinion in that ease, show that the case went off 
wholly upon the principle last stated; because these 
words could not apply to a right of action under the 
Act of March 12, 1863. The Court, after stating, at 
page 495, that the two years’ limit of the Captured 
and Abandoned Property Act is confined to cases 
arising under that Act; and at p. 496, that the claim 
accrued in 1865, and that the petition was filed in 
March, 1872, more than six years after, adds these 
slonificant words : 

“ During all this period the appellants could easily 
have put the proper machinery of the law in motion. 
The delay is not accounted for.” 

It is impossible for the Court to have applied this 
language to that case, if the case was being dealt 
with as one prosecuted under the Captured and 
Abandoned Property Act, because under that Act 
no suit was’ possible after Aug. 20, 1868, which was 
only three years after the right of action accrued to 
the Claimants; and was not six years, as the Court 
here states, as the period the Claimants had within 
which to “put the proper machinery of the law in 
motion.” 

The practical result of Clark’s Case, so far as it 
bears upon the case at bar, is to confirm Haycrafts 
Case as to the exclusive character of the rights 
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created and the remedy accruing under the Act, 
and the eonsent therein given. 


af 


THIS IS AN ACTION UPON A RIGHT CREATED BY THE 
POSITIVE REQUISITIONS OF A STATUTE, AND FOR A 
LIABILITY OF A CHARACTER NEW TO JURISPRU- 
DENCE, AND SO NOT SUBJECT TO THE OPERATION OF 
ANY OTHER BAR OF LIMITATION THAN THAT WHICH 
IS APPLIED BY THE STATUTE ITSELF. 


To elaborate another point presented in the Synopsis: 

If it be contended that under the Captured and 
Abandoned Property Act, and = the proceedings 
therein authorized, the Government is lable, it must 
be upon one of two grounds. 

It is a liability to pay to the owner of captured or 
abandoned property the sum feund to have accrued 
from the sale of property he owned at the time of 
its seizure either from money it holds ir trust, or de 
bonis propriis. 

if the hability be to pay from money held in trust, 
:t is because, by the terms and intent of the Statute 
declaring and affixing the liability, an Express Trust 
nas been created: and to such a trust limitation is no 
bar. ; 

Consent to suit, conferring jurisdiction on the 
Court, having been given for a limited period by the 
Act, and after the expiration of this period, Congress 
having conferred that jurisdiction anew over the 
claims of Erwin, “ which otherwise could not have 
existed,” the right of this Appellant to maintain this 
action is clear and unrestricted. The Court is au- 
thorized to hear the case upon its merits: the merits are 

the consideration by the Court of the questions: (1) 
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Is the Claimant entitled to the proceeds of cotton 
the property at the time of its seizure of Robert 
Krwin? and, (2) Are the proceeds thereof in the tund 
in the Treasury? J/vrwin’s Case; Ford s Case supra, 

But if the lability be to pay de bonis propriis then 
again it is because it is Imposed directly by the 
Special Act; and such a debt is in the nature of a 
specialty, and the action for its recovery is not sub- 
ject to any other limitation than such as is provided 
by the Statute. 

The rule is thus stated: “ It has been long estab- 
lished that where the liability of the defendant is 
created not merely by the act of the parties, but by 
the positive requisitions of a Statute, the plaintiff is 
not barred.” Angell on Limitations, See. 80. 

Wood on Limitations in See. 36, 358, (eiting 61 Pa. 
St. 569; 65 Pa. St. 475; 66 Pa. St. 404,) says in Ulus- 
tration: “Thus where property was taken under a 
Statute, which also provides a remedy for the assess- 
ment of consequential or other damages, the 
Statute does not apply.” 

The Court of Appeals of Marvland takes the same 
view,— Ward v. Reeder, 2 H. & HeH. 154; French v. 
O' Neale, Id. 401. 404; Newcomer v. Aeedy, 20° Mad. 25; 
and it is so held in Lane v. Morris, 10 Geo. 162 ; 
Pease v. Howard, 14 Johns. 479, and many other 
cases, Some of whieh are noted in our preliminary 
Synopsis, ante, p. LO. 

The question has frequently arisen in this eoun- 
try in eases under Statutes authorizing condemna- 
tion of land for railroad purposes, and giving a right 
of action for damages therefor. The Reports of the 
Supreme Court of Pennsylvania, in a series of cases, 
fully illustrate and enforee the doetrine; and it is 
recognized and enforced by the Supreme Court of 
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the Distriet of Columbia in the recent case of Dixoi 
v. B&d P. R. Co., 1 Mackey, 83, 84; S. C. 35 Am. & 
Kno. KR. Cases, 205. 

It is this principle which underlies the opinions of 
the Court of Claims in Fendall’s Case, 16 C. Cls. 120, 
und Webb's Case, 20 Id. 499; and of this Court in 
Fords Case, 116 U.S. 217, in saying: 

“Every claim cognizable by the Court of Claims 
must be determined with reference to the limitation 
prescribed for claims of the class to which it belongs, 
unless Congress, by Statute, otherwise directs.” 

These views establish beyond question that as to 
the original Act, the limitation of Sec. 1069 was not 
applicable. 

The Special Act grants jurisdiction anew, and 
under the provisions of the Act of March twelfth, 
elohteen hundred and sixty-three, entitled,” &e., of 
the claims of Erwin. As expressed in The Aurora, 
(7 Cranch, 382,) “the renewal of the Act must be 
held to be in such foree and efteet as it had at the 
time of its expiration.” The intention, it is said) in 
Krwin's Case, of the Special Act, was to relieve the 
case from the bar of limitation, and give the Court 
jurisdiction to hear the case upon its merits. 

The force of this argument is greatly increased by 
recalling the fact that the Special Act was passed, 
not only after the two years’ limit of the Captured 
and Abandoned Property Act had closed jurisdic- 
tion against these claims, but more than six years 
after that bar had attached. As Congress must be 
held to have passed the Special Act with knowledge 
of all legal defences existing, its enactment without 
affixing a new period of limitation must be construed 
as Indicating the intention to send this case—these 
claims—to the Court to be heard upon the merits, 
relieved of every bar of limitation. Sueh we hold is 
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the construction given the Act in /vrarin’s and in 


Ford's Cases. 


THE RIGHT OF THE APPELLANT TO MAINTAIN THIS 
ACTION, AND THE POWER OF THE COURT TO ENTER- 
TAIN JURISDICTION OF HIS SUIT, ARE CLEARLY 
SHOWN BY THE OBVIOUS AND NECESSARY INTER- 
PRETATION OF THE SPECIAL ACT. 


The Special Act says the Court of Claims may 
take jurisdiction of the claims of Erwin, under the 
provisions of the Act of Mareh 12, 1865. Its pur- 
pose, as declared by this Court in /’rwin’s Case, was 
to revive a jurisdiction tien lost, or as in Lord's Case, 
to reheve from the bar of limitations, to the end that 
it might be heard upon its merits, the suit upon these 
Claims. And this suit was to be under the provis- 
ions of the Captured and Abandoned Property Act. 


“That Statute furnishes a complete system for 
the prosecution of claims under it, and deltines the 
extent of the rights whieh those who elaim an 
interest in the proceeds of property captured or 
abandoned during the civil war may assert against 
the Government.” The lgee Cotton Cases, 22 
Wall. 185. 

This Court has determined that the rights which 
Krwin acquired under the Special Act passed to his 
Assignee—the  Appellant;. and, as by that <Aet, 
jurisdiction was conferred anew upon the Court, and 
without any limitation of time; and as that jurisdic- 
tion was special,—thatis, under the provisions of the 
Captured and Abandoned Property Aet,—the juris- 
diction thus conferred authorizes the Court, in 
respect of the claims of Erwin, to determine them 
in its customary manner and by its established 
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machinery; for, as is said in Zellner’s Case, (9 
Wall. 248,) 

“They are to proceed in the usual way to 
to hear and adjudicate upon the question of Owner- 
ship and right to the proceeds, according to the 
proof and law of the case.” See also Tillson’s Case, 
100 UL S., 46. 

It was determined in Eriwin’s Case that he was 
the owner of certain cotton which was seized and 
sold under the original Act, and the proceeds 
thereof were paid into the Treasury; that being ad- 
judicated a bankrupt after the seizure and before 
his suit, the right to the proceeds of such seizure 
and sale passed to his Assignee. 

Substituting his Assignee, who is,—and who alone 

was and is,—legally entitled to demand and receive 
these proceeds, for the owner at the time of seizure, 
the Special Act, as construed by this Court, says in 
effect to the Court of Claims: “ Consent is given 
that you may consider the claims of Robert Erwin, 
as if the bar of two years had not run against him: 
and if it be proven to your satisfaction that he was 
the owner of cotton which was seized and sold, and 
the proceeds thereof deposited in the Treasury, you 
may decree in favor of the person legally entitled 
thereto, the repayment of such proceeds. The 
recognition of the right inthis case is dependent 
only upon satisfactory proof of the conditions 
originally attached to the subject matter. 

[f the limitation of See. 1069 had ever applied to 

a case under the original Act, it, too, was waived, by 
the Special Act; for it was passed, not only more 
than two years after the close of the war, but more 
than six years after the limit of that Act, and nearly 
twelve years after the cause of action first acerued. 
Congress having waived the bar of one Statute, 
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would be assumed to have waived the other,—and all 
others, also, had any others been applicable; and 
having conferred jurisdiction anew, without affixing 
anew the limitation specially applicable,—and the 
only one, in respect of all the reasons of the law 
Which eould be applicable,—to now apply that 
‘Statute of repose” which attaches to cases falling 
under the general jurisdiction of the Court, is for 
the Court to legislate where Congress has forborne 


to do so. 


This is the manifest, the unavoidable interpreta- 
tion of the Act; and it is wholly consistent with the 
principles of interpretation expressed in a number 
of these peculiar eases, and with those adopted by 
this Court In Cross v. U. S., 14 Wall. 483; U. S. v. 
Mckee, 91 U.S. 442. 


The reason for the limitation of two years 
originally attaching has ceased to operate; and 
there is no poimt of time dependent upon the 
conditions which gave rise to tne original Act, from 
which to date a new period of limitation. The 
reasons for the general limit of See. 1069, of six 
years, could not apply on any proper ground: for 
this is not a case of Hability de bonis propriis, but the 
restoration to Claimant of the proceeds of property, 
of title to which he was never divested, but as to 
which for war reasous the Government became, by 
its own act, the Trustee for the person entitled,—as 
said by this Court, in Padelford’s Case, 9 Wall. 543: 


“ Holding the petitioner’s property for his benefit, 
and having been fully re-imbursed for all expenses 
incurred in that character, loses nothing by the judg- 
ment, which simply awards to the petitioner what is 
his own.” 


—— aa 
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TO THE RIGHT OF ACTION CREATED BY THE,SPECIAL 
ACT, FEB. 5, 1877,—AN ACT WITHOUT A PERIOD OF 
LIMITATION EXPRESSED,—-—THE LIMITATION OF REV. 
STAT. SEC. 1069, DOES NOT APPLY. 


The Special Act revives, for the benefit of the 
claims of Erwin, the Captured and Abandoned Prop- 
erty Act, by cone rreng jurisdiction upon the Court 
over his case which otherwise could not have existed. 
There would have been a right, created by «@ statute, 
but without a remedy, but for that Act. 

The Act of Mareh 12, 1863, was itself a Special 
Act. It dealt with a subject matter wholly new to 
jurisprudence. Had it not conferred jurisdiction 
specifically upon the Court of Claims, or some other 
Courts, although it had recognized the rights of 
owners of property seized to the return of the pro- 
ceeds of their property from the fund in the Treas- 
ury, no Court could have entertained a suit to 
recover. This is distinctly declared in Haycraft’s 
Case. 

The right beg special and peculiar, a like special 
and limited remedy is created; and while no forms of 
procedure are prescribed, the power of the Court is 
very definitely limited. It is charged with finding, 
as essential to a decree in favor of a claimant, “ that 
the property captured and abandoned, came into 
the hands of a Treasury Agent; that it was sold: 
that the proceeds of the sale were paid into the 
Treasury of the United States; and that he was the 
owner of the property, and entitled to the proceeds 
thereof.” Ross’s Case, 92. U. S. 282. The Ivlgee Cot- 
ton Cases, 22 Wall. 198. 


he jurisdiction thus conferred is special, and the 
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Court is limited to finding the facets thus preseribed. 
Lx-parte Atocha, 17 Wall. 439: Great West. Ins. Co. v. 
U.S. 112 U.S. 199: Townsend v. Little. 109 U.S. 112. 


The Court of Claims is thus invested with juris- 
diction to decree the restoration of these proceeds; 
not because it is the tribunal established for the 
trial of causes involving the lability of the Govern- 
ment upon its contracts express or implied with 
Individuals; not beeause it is Hable in any ordinary 
way for the payment of money; but because the 
Court, being one of theageneies of the Government, 
and it being necessary to determine the facts essen- 
tial to the restoration of these proceeds; and the 
Government as Trustee being interested in limiting’ 
the return to the persons only who were declared to 
be entitled, (Woodruff’s Case,) has by the Aet con- 
ferred upon it the power and duty of adjudging 
upon satisfactory proof the right to such restoration. 


The policy of the Act has been herein fully con- 
sidered, as it is declared by this Court; and it may 
be here remarked that until now and in this case there 
has been no practical conflict between the views of 
this Court and those of the Court of Claims. 

In the jurisdiction thus created, the Act provided 
for the identification of the owner, by requiring 
proof of ownership, and of title to. the proceeds. 
This being done the right to restoration depended 
upon but two things: proof of loyalty; application 
within two years. 

At the date then of the Special Statute, Feb. 5, 
IST7, it was Ineumbent upon Erwin, in order to pro- 
cure the return of the proceeds of his property, to 
prove to the satisfaction of the Court, 1, his owner- 
ship, 2, his right to the proceeds. These and these 
only were the conditions imposed upon him. It 
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eertainly will not be contended that if he had delayed 
filing his petition, under the Special Act, until now 
he would be debarred; for the purpose of the Act 
Was to secure to him the return of the proceeds of 
his property, if any such there were, and the only 
limitation upon his right was waived in his’ behalf 
for the reason assigned in the Special Act. This, in 
effect, is said by Ch. J. Drake in Ford’s Case, 19, © 
Cls. 518, hereinbefore quoted, p. 24. 

That limitation was one affixed to the jurisdiction 
of the Court, and not applicable to the merits of the 
case, or in bar of the remedy provided. The dis- 
tinetion between it and the limitation of Sec. LOGY, 
whieh bars the remedy, must be carefully observed. 

The bar of See. 1069 does not affeet the jurisdic- 
tion of the Court, for in any ease it may be neces- 
sary for the Court to entertain jurisdiction, because 
of, and to determine the applicability of, the excep- 
tions which the seetion itself contains; ( Webb’s Case, 
20 ©. Cls. 495;) and it operates only upon the remedy. 


The bar of the Captured and Abandoned Property 
Act is an absolute limitation of the right of action, 
operating upon and divesting the Court of power to 
hear the case under any cireumstanees, and without 
any exception to its operation. 

The reasons for the limitation of See. 1069) are 
such as attach to all remedial procedure. 

Those of the limitation of jurisdiction, under the 
Captured and Abandoned Property Act, grew out of 
the conditions and the necessities of the war, in the 
existence of which the Act had its origin. At the 
time of the enactment of the Special Act these rea- 
sons had ceased to exist; but there remained to be 
developed the future policy of the Government in 
respect of a trust estate held by it for some of its 
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own eltizens., “The original Act imposed no limita- 
tion Which was intended to bar or conelude = the 
right, or to raise a presumption of the preseriptive 
requisition of title, by the Government, to the prop- 
erty so seized or the fund arising from its sale. So 
far as it had such a policy or deemed if necessary it 
provided a method in the Confiseation Acts, (Win 
chester’s Case, 99 U.S. 3875.) Inthe new experiences 
thrust upon it by the war, a policy limited to a fixed 
period was adopted. There was nothing’ to egiide 
netion, and the plan proposed was for the hour; for 
it could not be known what would be the fund, or 
how many would avail of the Act and its beneficent 
offer. Tn authorizing the extension of pardon, Con- 
eress must be presumed to have contemplated, the 
restoration of these proceeds to many,—to all who 
had been disloyal; and so the distribution under the 
Act of the entire fund. No policy was declared, 
therefore, as to such part of the fund, if any, as 
might remain and acerue, because of the failure of 
claimants to sueceed either in proof of ownership or 
lovalty, or by delay in preferring their claims. No 
veneral policy was then declared, nor has any been 
declared since then. 


sut in respect of the claims of Erwin, the only 
power authorized to declare the policy of the Govy- 
ernment has,—as has been frequently said by this 
Court, and by the Court of Claims, in referrimg to 
the Erwin Act,—deeclared as a part of its policy, that 
his failure having been without his fault, he shall 
lose nothing thereby; and so has given consent that 
the proceeds of his property shall be restored to the 
person entitled thereto, if it be proven satisfactorily 
to the Court of Claims that any part of the property 
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owned 1yy ham Is, }y the proceeds of Its sale, cl prearn't at 
the tund in the Treasury. 

The person entitled thereto is he who, at the tine 
of the passage of the Special Act, was the legal rep- 
resentative of the legal rights of Erwin existing ty 
jus or in re at the time of his bankruptey, Dee, 
is6s. The vight of the Assignee, notwithstanding 
the provisions of See. 5057 of the Revised Statutes, 


as we have shown above, is clearly and unquestion- 


ably settled. 


AT conclusion of the second ground submitted: 

The result, therefore, of what we have said in 
regard to the present point; namely, Whether as 
against the right of action given by the Special Act. 
of Feb. 5, 1877, the six vears’ limitation preseribed 
by Sec. 1069 is applicable, may be summarized thus: 

- If IS already settled by the deeision OT this 
(Court, in the ease of Erwin, that the intent and 
effect of the Special Act is to give a right of action 
to the proper party under and in aecordanece with 
every provision of the Captured and Abandoned 
Property Act, except only that the Special Act. re- 
lieved the rein Case from the two vears’ limita- 
tion of that et. 

2.—Whilst the Special Act thus removes a special 
bar of two'vears which had been applicable to that 
case, and to those of its class, and authorized and 
required a decision of the case on its merits, it did 
not In express terms enact any new bar of limita- 
tions which should be applicable to the new right of 
action thus created. 

5.—From these two propositions it results that 
the present case is in Court, under the ¢ ‘aptured and 
Abandoned Property Act, with every right of re- 
covery and every quality and incident attached by 
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law to cases prosecuted under that Let, save that 
the Act givine the tight of recovery creates ne 
Statutory bar by way of limitation. 


These three propositions, neither of which is now 
susceptible of contradiction, bring us to the ques- 
tion, Whether it will be intended, inferred = or im- 
plied, as a matter of mere interpretation or con- 
struction of such a Statute, that when it is admitted 
to be designed to create a special right of recovery, 
Ina trlalupon the merits, in an individual ease; and 
When such Special Statute is admitted to be in- 
tended to remove from that case a special two years’ 
lunitation, that the Statute, which has thus removed 
one bar, was designed to create and subject the case 
to another and distinet Statute of Limitations of six 
vears, to which limitation no case of that class had 
ever, in the history of our legislation, been sub- 
jected. 

The contention that it was the design so to subject 
this case to the six years’ limitation, is negatived 
by the following considerations: 

1. And we here adopt, and state the argument 
in the words of the Court of Claims, in Webb’s Case, 
20 C. Cls. 440:— 

“A class of cases made subjeet to a provision.as 
to the time within which they must be prosecuted, 
are thereby taken out of the general Statute of 
Limitations.” (Fendall’s Case, 16, C. Cls., 120.) See 
also, Ford’s Case, 116 U.S. 217. 

2.—It is no answer to this to say that the Special 
Act created no special limitation for it, and that, 
therefore, the action under it is not one having a 
special bar of its own, because it is not taken out of. 
the class which had attached to it the special two- 
vears’ bar; since the decision of this Court is, that 


the case remains ome essentially and in law and tact 
prosecuted under the Captured and Abandoned 
Property Act, with no difference than that it Is re- 
lieved from the two-vears’ bar. Henee it is a case 


belomom to a Clits Wile t had a TWO-Vears Dea, 
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aud to which the six-vears’ bar never applied. Its 


relief from the two-vears’ bar has not taken it) out 
: of the class to which it belonged, it still being prose- 
cuted under the Act covering that class,—a class to 


which by no Act of Congress, has the sixv-years’ bar ever 
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[It is beheved that the questions presented in this 
appeal have been substantially settled by this Court 
in Ford v.'U. S., 116 U.S. 216. 

In that case, the Court has taken the Erwin Act, 
Act Feb. 5, 1877,—as an illustration of the legisla- 
tion which is effectual to put sueh a case as this 
before-the Court of Claims, to be heard on its merits, 
treed from limitations of any kind, in the exereise 
of the power, which it is said Congress possesses, to 
place one Claim of this kind on a better footing than 
another. : | 

The following considerations may seem to be un- 
necessary; but they are respectfully submitted, by 
the undersigned, out of deference to the adverse 


judgment of the Court of Claims. They are views 


sugeested mainly by the more compiete and = ex- 
haustive argument of his colleagues. 


Assuming that the benefit of the Aet of Feb. 5. 
IS77, entitled “An Act for the relief of Roben 
Krwin,’ enured to the Appellant, his Assignee in 
Bankruptey in whom the claim was vested, .as de- 
cided by this Court in “Lrwin v. U.S. 97 U.S. 396, 
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if issubmitted that no Statute of Limitations ts ap- 
plicable to the right conferred by that Statute. 
This will appear from a consideration of the legal 
nature of that right. And in ascertainme the » 
intent of this prirate Statute, the rule established 
by this Court, as applicable to the interpretation 
wud application of sueh Statutes, must be bore mn 
mind. In Lessees of Pollock v. Aibbe, 14 Pet. 353, HOT, 


it IS said: 


“The Act of Congress under which tithe was 
claimed being a private Act, for the benefit of the 
City of Mobile and certam individuals, it is fair to 
presume it was passed with reference to the par- 
ticular claims of such individuals and the situation 
of the land embraced within the law at the time it 
was passed.”’ 

It is settled that the only right that ever existed 
to receive from the Treasury the proceeds of Cap- 
tured and Abandoned Property, is that created by 
the Act of Mareh 12, 1865. Hayeraft v. U.S., 22 
Wall. 98. 

There is no implied promise on the part of the 
United States to return these proceeds. This Court 
has also deseribed the right arising under that Act 
as being the “concession of a privilege.” U.S. v. 
Anderson, 9 Wall. 67. It is also settled that the 
neglect or tailure of the owner of such property to 
avail himself of that privilege within the time limited 
by the Act, operates to bar the right created by it 
altogether, so far as the Courts are concerned. 
Speaking of a similar claim, this Court has said: 


“Phe demandant in this case neglected to avail 
himself of the remedy provided, and consequently 
he is now without any. That remedy was the only 
one of which the Court of Claims, or any other 
Court, has been authorized to take jurisdiction. 

“It is for Congress, and not for the Courts, to 


ay 
determine whether this jurisdiction shall be ex- 
tended, and other remedies provided.” //laycraft's 
(ase, supra, 

{ff the original right was only a “ privilege con- 
ceded,” and conceded upon a condition non-com- 
pliance with which would forfeit the right, we can 
best understand the objeet and legal effeet of the 
Act for the rehet of Erwin by considering the 
condition of lis claim, after his failure to seeure the 
benefits of the provisions of the original Act. This 
Court thus deseribes the status of the claim under 
such elreumstances. 

“Demands against the Government, if based upon 
considerations which weuld be valid between 
Individuals, such as services rendered or goods 
taken, are property, although there be no Court to 
Investigate and pass upon their validity, and their 
recognition may depend upon the eaprice or favor 
ot the Legislature.” vrwin ve UL. S., 97 U.S. 596. 

It thus appears that Erwin never had any entforee- 
able right to the money at all, except under the 
express promise of the United States made by the 
Act of Mareh 12, 1863, and upon the trusts and 
conditions therein preseribed; and having lost that 
right by negleet, there was no implied promise on 
the part of the Government to pay him, and ‘the 
recognition and payment” of his claim had come to 
“depend upon the caprice or favor of the Legisla- 
ture.’ The object of the Erwin Act was, therefore. 
to restore to the owner of his claim the privilege 
that had been extended before by the Act of 1865. 
and lost by neglect. 

The renewal of the offer of that privilege was not 
a matter of right, on his part; but was, aside from 
the trust nature of the fund, an act of grace on the 
part of Congress. 
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Such being the nature of the right arising under 
the Act of Feb. 5, 1877, it is ureved that for the Court 
tO impose upon if any limitation which Congress 
has not expressly imposed, is repugnant to the very 
nature of the right Itself. 


The Act itself contains no limitation. It was an 
Act of free, unrestrained graee and favor on the 
part of Congress; and it iscontended that to rights of 
this kind, arise solely from the free and liberal 
concession of a privelege by Congress, and based 
upon no contraet, no limitations are appheable, ex- 
cept such as accompany the concession, and are 
made part of the terms and = conditions of its 
bestowal. 

ln passing the Act of Feb. 5, 1877, Congress mani- 
festly intended to deal more liberally with Erwin'’s 
claim than it had dealt with like claims arising un- 
der the Act of Mareh 12, 1863, in one important 
respect at least. All claimants under the latter Act, 
had been required to apply for the benetit of its pro- 
visions within two vears from the suppression of 
the rebelhon. Nosuch condition is exacted by the 
Kkrwin Aet. Congress in passing it, has done what 
this Court has said in Hayerafts Case it might have 
done in 1863. 

Speaking of the limitation of two vears contained 
in the Act of March 12, 1863, the Chief Justice says, 
in that case: 

‘“ Provision Iight have been made for the institu- 
tion of suits by loyal owners at any time, but it 
was not.” 

The Court proceeds to suggest the reasons for the 
two-years’ limitation of the Act of 1863, and it may 
be that when Congress came to pass the Act of 
1877, the reason for the limitation imposed in 1863 


cei 


~ THs teeth - : . ‘ : — ere ve “ a , 
So cf eine EISELE LE Sa OO Se REN SF 3 


ay) 
having ceased, no such condition was attached to 
the right thus restored. Be this as it may, Congress 
saw fit to preseribe no time within which suit should 
be brought in the Court of Claims under the Erwin 
Act. So faras the right to sue under that Act is 
concerned, it resembles the right conferred upon the 
owner of property sold) for non-payment of the 
Direct Tax, to demand the return of the surplus 
proceeds of such sale, under the Act of Aug. 5, L861, 
eh, 45, as deelared by this Court in U.S. v. Taylor, 
104 U.S. 216, where the Court says: 

“The fact that six or any other number of years 
had passed did not authorize him to retuse payment. 
The person entitled to the money could allow it to 
remain in the Treasury for an indefinite period 
without losing his right to demand and receive it. 
It follows that if he was not required to demand. it 
within six years he was not required to sue for it 
Within that time.” 

Nor is there any question as to the right of Con- 
vress to put one claim of this kind upon a_ better 
footing than another, if it so wills. 

This Court, in speaking of the power of Congress 
in this class of cases, says: 

“Tt is undoubtedly within the power of Congress 
to place claims referred to that Court by the Senate 
or by the House of Representatives, on a_ better 
footing than other claims, by providing that the) 
may be determined upon their merits, without  ref- 
erence to lapse of time, or any previous bar of limi- 
tation. Lord's Case, supra. 

It is therefore submitted that when Congress, 
possessing such absolute discretion in dealing with 
claims of this kind; free to give or withhold the 
right to prosecute them; free to.put one claim on a 
better footing than another,—exercises that right out 

of its mere grace, in the form of the concession of 


aS 


such a privilege, the imposition by the Court of any 
Statute of Limitations upon a right so conferred is 
repugnant to the very nature of the right. The 
Court cannot limit an act of grace which the Sovereign 
has seen fit to confer without lint. 

Unquestionably the Act of Feb, 5. 1877, removed 
ill previous bars that had accrued against the claim 
under any Statute of Limitations; Inasmuch as, 
whatever difference there may be as to the applica- 
tion of any of the limitations mentioned in the argu- 
ment, it is certain the claim was wholly barred by all 
of them when the Erwin Act was passed. When 
Congress, therefore, authorized the Court of Claims 
to take jurisdiction under the Act of March 12, 1865, 
nearly twelve years after the claim accrued, and 
seven years after the jurisdiction of the Court had 
ceased, and re-opened the Court to this claim, with- 
out any limitation contained in the Act, it must be 
concluded that it could only have intended that it 
should be treated, not as a contractual right against 
which the ordinary Statute of Limitations applicable 
to claims of that kind runs, but as a concession or 
favor that is not subjeet to any limitation or qualifi- 
cation, except such as Congress may attach to the 


CONCESSION. 
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But it is respectfully submitted that even if limi- 
tations would begin to run against the right con- 
ferred by the Erwin Act, the limitation of six years, 
imposed by Rev. Stat. see. 1069, wouid have no ap- 
plication to claims arising under the Captured and 
\bandoned Property Act. 

When the Act of Mareh 12, 1863, was passed, there 


was an Act of Mareh 5, 1865, see. 10, identieal with 

Rev. Stat. sec. LOGO. | 

The Act of March 12, 1865, was passed while the 

War Was raging, and the date of the suppression of 
the rebellion was a matter of conjecture. It might 
have been suppressed and the war ended legally 
Aug. 20, 1866, or it might have been ten vears later. 
But claims under that Act might have acerued at 
any time after Mareh 12, 1865, and by the terms of 
the Act, they could have been presented to the 
Court of Claims at any time within two years from 
the suppression of the rebellion, no matter when 
they accrued. A claim “aeerued” when the = pro- 
ceeds of a sale first reached the Treasury: but. it 
could be preferred in the Court, under the Captured 
and Abandoned Property Act, at any time within 
two years after the suppression of the rebellion. 
The time of filing the claim in the Court, under the 
Act of Mareh 12, 1865, was wholly independent of 
the limitation preseribed by Section 10, of the Act 
otf Mareh 5, 1865. 

It happened that the war ended in 1866; but it 
might have happened that the end was in IS76. It 
Is manifest that Congress did not consider the 
limitation of See. 10, Aet of Mareh 35, 1865, as 
applicable to claims arising under the Act of Mareh 
12. LS65. The effect of af law does not depend por 


accidents, unless it is so expressly provided. 


We confidently argue, therefore, that when the 
right to sue in the Court of Claims for the proceeds 
of Erwin’s cotton, under the Act of Mareh 12, 1865, 
was revived by the Act of Feb. 5, 1877, the six years’ 
limitation of See. 1069 had no more application to 
that right, than the limitation of Sec. 10, of the Act 
of March 5, 1865, would have to the same claim as it 


0) 
originally stood under the Act of Mareh 12, 1865. 


The ense of Clark ve. GO. OS. 99 ©. OS. 498. 1s) not 
“at varinnee with this view: as that was not a ease 


under the Aet of Mareh 12, 1863, but one in whieh 
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i Claimant relied uponma contractual right to the 
money, outside of the right conferred by the Cap. 
ured and Abandoned Property Act. To sueh a 

case of contractual right the six vears’ limitation of 


course applies. 


The limitation of two vears Imposed upom suits 
“between an Assignee 11 Bankrupte and a person 
claiming an adverse interest touching any property 
or rights of property transferable to or vested in 
such Assignee,” (Rev. Stat. see. 5057,) has no appli- 
cation to the right arisine under the A\et of Keb. 5, 
ISi%. 

It is contended that the Aet does not refer to 
suits of this kind between the Assignee and the 
Lnited States. The latter will not be considered as 
embraced ina statute unless it so expressly, or by 
necessary lmplication, appears. 

Section 5057, being strictly a Statute of Limita- 
tions, does not. destroy the right, but only takes 
away the remedy. If the claim im this case be 
regarded as a suit to recover adebt, it is contended 
that the Statute would Operate only in favor of the 
Cnited States; andthe restoration of the remedy by 
the Act of Feb. 5, 1877, would be a waiver of the 
bar of the Statute. THAT WAIVER WOULD CONTINUE 
UNTIL THE PERMISSION TO SUE BE WITHDRAWN. 


ERWIN'S ACT IS NOT A NEW PROMISE TO PAY AN 
OLD DEBT, BUT A RIGHT TO USE A LOST REMEDY. 
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Dut assuming that the Six years: limitation of Nec. 
lO. of the Act of Marelr 3. 1863: or the two vears 
limitation of Rev. Stat. sec. 5057; or the six years’ bat 
of See. 1069, could apply to a right to sue under the 
Act of Marvel 12, 1865,—whieh we respectfully deny, 

it is submitted that none of these Hmitations can 
apply to a case like the present. 

When the Krwin Aet was passed, the claim was 
barred under eaeh of the three limitations above 
mentioned, if they applied to it. 

All of them begin to run from the time ao claim 
accrues, None of them apply to a claim that has 
once aecerued and become outlawed, and is atter- 
wards revived by such an Aet as the Erwin Act. 

There is no Statute of Limitations that runs 
avainst the claim once barred and afterwards re- 
vived by law as this claim was. The right lo pur- 
sue it by the owner can only be taken away by the author- 
ity that granted this right. 


CHARLES MARSHALL, 
of Counsel for Appellant. 
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Since preparing the appellant’s brief in this case, and 
before submitting the cause under Rule 20, we have been, 
by the kindness of the Attorney-General, favored with an 
inspection of the brief for the Government. 

In looking through it, counsel tor claimant do not find 
anv polnt made therein to which they care to make reply 
beyond what is in their original brief, with the exception 
of the point which, in substance, alleges that the present 
action is based upon a right created by the special act of 
February 5th, 1877, (19 Stat. L., p. 509,) and that hence, 
the right of action is barred by section 1069, because that 
section bars all rights of action which are created by Or 
founded upon any law of Congress. 

The brief for the Government does not make it abso- 
lutely plain whether the Attorney-General designs to say 
that the present right of action is a claim “founded upon ” 
the said special act of February Sth, 1877, or, on the other 
hand, upon the Captured and Abandoned Property Act, 

(act March 12, 1863,) or whether it is “founded upon ” 


both of these. 
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We think, however, he means that the present * claim” 
is ** founded upon ” the special act of February 5th, 1877, 
and not upon the Captured and Abandoned Property Act. 
Kor example, at the top of page 7 of his brief he says: 

“Erwin had neither right nor remedy until the special 
act became a law.” 


llere, therefore, there is apparently an averment that 
this “claim ” is one depending for its existence, as well as 
for the measurement of its character and extent, upon the 
special act and not upon the Abandoned Property Act. 

[f this is not what the Attorney-General’s brief means, 
and if, on the contrary, it means that this “ claim,” as a 
claim or actionable right, is founded upon—grows out of— 
or is created by the Abandoned Property Act, and takes 
its life, characteristics, and dimensions from that act, re- 
vived in favor of Erwin’s claims for the purpose of their 
determination and enforcement, then we agree with the 
Attorney-General, for this is precisely what we assert. 

We may restate our position in this regard, as follows: 


|. ‘lhe distinction is radical, and is of substance, between 
the creation of a right, or a claim, by means of an act of 
Congress—such claim not existing before or independently 
of the act—-and the creation of jurisdiction tor the recovery 
ot a claim whose existence was not dependent upon such 
jurisdictional act, but existed independently thereof. 

(his distinction between the creation of a right by a 
statute, and the creation of jurisdiction, or a remedy, 1s 
thoroughly recognized and familiar, and is thus expressed 
in Haycraft’s Case, 22 Wall., 98, where, speaking of the 
Captured and Abandoned Property Act, this court says: 

‘But the same statute which authorized the capture 
gave a right to certain persons to demand and receive a 
restoration of their property taken. Coupled with the right 
to demand was a provision for the remedy by which it was 
to be enforced.” 


_ 


_ 


— 


[t is, therefore, plain that it is the Captured and Aban- 
doned Property Act, which, for the purposes of this case, 
brings into existence the things which are called in the first 
clause of section 1059, “ e/aims founded upon any law of 


Congress.” 


2. The special act of February 5th, 1877, does not at- 
tempt or profess in any degree to create any claim, as dis- 
tinguished from the creation of jurisdiction. On the con- 
trary, its words are express—that the jurisdiction which it 
creates is “‘of the claims of hobert Erwin,” as created and 
detined by the Captured and Abandoned Property Act. 
This the statitle in CXLPVess ferms declar S. 

So that this statute simply recoguizes a claim of Krwin 
brought into being by said Captured and Abandoned 
Property Act, but of which jurisdiction in the court had 
been lost, as the statute also in express terms declares, 
“bv accident or mistake of his agent or attorney, and 
without fault or neglect on his part,’’ by not filing the 
claim within the time limited by the original act. (See 
Special Act, Rec., p. 2.) 

And so, also, is it expressly held by this court,in Erwin’s 
Cuse, 97 U.S., 395, where it is said,in enforcing this view, 
that the right and prosecution were dependent upon and 
governed by the Captured and Abandoned Property Act. 
“It was net intended to enlarge or attect his title to the 
claim, or to change his position in court from what it 
would have been had he instituted his suit within the 
two years prescribed by that act. [lis claim must, there- 
fore, be considered like the elaims of other suitors, both 
with respect to its original validity as a demand against 
the Government, and with respect to his title.’”? The same 
is held in Ford’s Case. (See Brief, page 18.) 


3. Hence, since it is demonstrated from the tace of these 
acts that the claim or right here sued for is one brought 


into existence by the Captured and Abandoned Property 
Act, and not by the special act; and since the special 
act simply revives a jurisdiction lost without fault, there- 
fore the claim belongs to that special class of statutory 
rights and remedies covered by the Captured and Aband- 
oned Property Act, and which had a limitation of its own, 
and does not come within the meaning of the first clause 
of section 1059, defining the general jurisdiction, as dis- 


tinguished from the special jurisdiction of the Court of 


Claims. 


The result of the aloregomng IS, theretore. this: that, 
although this case is. In one sense. a claim founded upon 
a law of Congress, yet It is one founded upon a law which 
creates not only the right, or the * claim,” but also pre- 
scribes for the class its own specific remedy and limitation. 
And it is for this reason that the six years’ limitation, ap 
plicable to claims generally, coming under the general 
jurisdiction of the court, has no application here. 

As to this point the authorities cited in our brief (pp. 
10, 11) are conclusive, and need not be repeated. 

The mistake, as seems to us, of the Attorney-General 


° 
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is in making that clause of section 1059, giving jurisdie- 


tion of “claims founded upon any law of Congress,” to 
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be applicable to a spec | jurisdiction, created by a special 
act, which simply revives jurisdiction, bit does not create 
the foundation of any claim. 

The first clause of section 1059 is confined to cases where 
the act of Congress makes the foundation of the right or 
claim, and constitutes no special class having its own 
methods of recovery and special limitation, 

The present claim being, as already shown, founded 
upon the Captured and Abandoned Property Act, made a 
special class, having its own jurisdiction and limitation, 


cannot be brought under the general six vears’ limitation, 


veg 
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Which is applicable to cases prosecuted under the general 
jurisdiction of the court. 

We venture to add to the suggestions in our original 
briet an illustration and proof of our proposition, whieh 
is, even taken by itself, absolutely conclusive on this point, 
that it was not the design of Congress in passing the 
original act to subject prosecutions under that act to the 
general statute of limitation. The illustration is this: 

This act of March 12th, 1868. was passed in the midst 
of the civil war, and when Congress did not and could 
not know when would oceur the event named in said act, 
to wit, “the suppression of the rebellion.” That event 
Congress knew might not occur for six or more years after 
the date of the act. Yet it enacted that suits under that 
act might be commenced “ at any time within two years 
after the suppression of the rebellion.” And this for pro- 
ceeds received into the ‘Treasury al any time during the 
rebellion, whether betore or after the date of the act, 
llence, manifestly, if the suppression of the rebellion had 
occurred July 4th, 13868, any claimant under the act could 
commence his suit at any time before July 4th, 1870, 
although his cause of action aecrued the day after this act 


; 


took eftect. to wit. Mareh 13th. 1863. This is simply selt- 


evident. ‘Therefore, in this ease the SIX years’ limitation 


eould not have been designed by Congress to be applicable. 
Yet when Congress passed this act, at the very darkest 
period of the rebellion, it is impossible to aver that 1t did 
not contemplate the possibility that the rebellion would not 
be suppressed within four years after the date of the act. 
It is, therefore, a demonstration that during all the life 
of the act, prior to the suppression of the rebellion, it con- 
templated and took within its purview cases where the 
right to sue Was projected into the future an undetermined 
and indeterminable number of years, which might and 


most probably would exceed four years from the date ot 


h 


the aet. Nobody can say of the act that it did not authorize 
a prosecution at any time, either during the rebellion or 
within two years after its suppression, although that time 
might far exceed six vears from the date of the deposit of 
the proceeds of sales sued for in the ‘Treasury, This 
much is literally indisputable. And daring the continu- 
anee of the rebellion, nobody can predicate of this law 
that its voice was one commanding that no prosecution 
should be commenced under it, except within six years 
aiter receipt of the mouey DV the ‘Treasury. 

But laws do not have one meaning to-day and a ditter- 
ent meaning to-morrow. ‘They are not subject to one 
limitation to-day and another to-morrow. ‘This proposition 
is so thoroughly familiar and settled as to have been a 
maxim of the law from the beginning: Lex uno ore omnes 
alloquitur, (2 Inst., 184.) ‘The law not only speaks to all 
persons, but at all times, with one month. 

Hence, if the court applies the six years’ limitation to 
this Abandoned Property Act in this case, they will apply to 
it a limitation which would have been literally impossible 
of application to any case brought under the act within 
two years from the suppression of the rebellion, although 
that two years expired ten years after the cause of action 
accrued, 

We cannot see how it is possible, therefore, to give this 
statute this duplexity of voice, this change of signification, 
making it mean one thing in one event and at one period, 
and a different thing in another event and at another 
period, and this when the statute 1s express in forbidding 
such change of sense, and in making its meaning as to the 
limitation and everything else to be the same meaning in 
all events and at all time. 

Therefore we respectfully and confidently submit that 
this action, depending as it does for the foundation of its 
claim upon the original act, is one belonging to a special 
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class, where the only limitation applicable is the two years’ 
limitation applied to the class; and that limitation being 
removed by the special act, no new and different limitation 
will be imported into the class from the class of limita- 
tions applicable to the general jurisdiction of the court. 

ALBERT SMALL, 

SAMUEL SHELLABARGER, 

J. M. Winson, 

CHARLES N. WEsv, 

CHARLES MARSHALL, 


( Younsel, 
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APPEAL FROM THE COURT OF CLAIMS. 


BRIEF FOR THE UNITED STATES. 


Storte side hil. 


This is a claim for the net proceeds of a large amount 
of cotton alleged to have. been taken from Erwin & Hardee, 
in Georgia, under the Captured and Abandoned Property 
Act, in 1864 and 1865. The case was not commenced in 
the Court of Claims within two years after the suppression 
of the rebellion. Pee 

Erwin & Hardee were adjudicated bankrupts, January 
15, 1869, and R. H. Footman appointed assignee for 
Erwin. 

Footman resigned as assignee February 23, 1877, and 
Lepine C. Rice, the appellant, was appointed to sueceed 


him. 
11278 


Erwin claimed to own the claims in this suit by pur- 
ehase at the assignee’s sale, December 7, 1872. 

Erwin had commenced a suit in the Court of Claims, 
not, however, within the two years’ limitation, and, on the 
5th lebruary, IS¢¢ (19 Stat. bitis 509), he procured the 
passage OF aA special Act ot (‘oneress, which became a law 


>4s 4 : 
by lapse a) time, and reads as follows “ 
AN ACT for the relief of Robert Erwin. 


Be it enacted &e., That the Court of Claims may 
take jurisdiction und 1" the provisions of the act of 
Mareh 12, 1863, entitled “An act to provide for the 
collection of abandoned property and for the pre- 
vention of frauds in insurrectionary distriets within 
the United States,” of the claims of Robert erwin, 
of Savannah, Ga., for property allewed to have been 
taken from him, which claims were, bv accident or 
mistake of his avent or attorney, and without fault 
or neglect on lis part, as 1s claimed, not filed within 
the time limited by said act. 

Erwin proceeded to proseeute his claim under such 
special act (15 C. Cls. Rt., 49-62), and the court dismissed 
his petition, for reasons therein stated, which in no way 
affect the questions in this appeal. The judgement of the 
Court of Claims was affirmed by the Supreme Court 
(97 U. S.. 392-397). 

This ended litigation upon these claims until February 
17, 1886, when the appellant filed his petition as assignee 
in bankruptey in the Court of Claims, averring that he 
was entitled to recover the net proceeds of the cotton, as 
such assignee in bankruptcy, under the special act passed 
by Congress for the relief of Robert Erwin. 


A motion was filed on behalf of the appellees, and also 
a general demurrer, by which the question of jurisdiction 
was raised. The Court of Claims, after hearing argument 
of counsel, dismissed the petition for want of jurisdiction, 
Judge Nott dissenting, and the claimant appealed to the 


Supreme Court. (21 C. Cls. R., 415-429.) 


BRIEF OF ARGUMENT. 


The appellant has assigned but one error, uamely, that 
the Court of Claims applied in bar of bis right of action 
the limitation of section 1069, Revised Statutes. The ap- 
pellees reli c QT) three propositions Ly low. which are Cor- 
rectly stated in the opinion of the Court of Claims, as fol- 


lows : 

(1) It is argued that the act under which the suit 
is brought was, inthe words of the title, ‘ For the re- 
lief of Robert Erwin,’ and not for his creditors 
through the assignee in bankruptey previously ap- 
pointed, and that the latter acquired no rights thereby, 
both because it, the aet, was not intended for him 
(Strong v. Hopkins, 2 Paine, 584), and because the; 
right to sue was a valuable right or privilege acquired 
after the appointment of the assignee, and did not 
pass by the assignment. 

(2) Itis also argued that an assignee in bankruptey 
has no right to keep the estate open and bring actions 
nine years after his appointment. (Rev. Stat., sec. 
5057; Bailey v. Glover, 21 Wall., 346; Walker v. 
Towner, | Dillon, 165.) 

We express no final opinion on these two points, 
although we are inclined to think that one of them, 
at least, is well taken. They merit serious consid- 
eration and could not be passed by did we not prefer 
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to rest our decision upon the third objection, which 
concerns more particularly the jurisdiction of this 
eourt. >ut they will all be open to the defendants 
in the Supreme Court on appeal, if the case should 
vo there. 

(3) The third objection is that the claim, under the 
act of 1877, accrued more than six years before the 
filing of the petition, and so is forever barred by the 
following section of the Revised Statutes, which was 
held by the Supreme Court In Haycraft’s ( v1se (22 
Wall.,81,and 10 C, Cls. t., 108) to be jurisdictional : 

“Sec. L069. Every claim against the United States 
cognizable by the Court of Claims, shall be forever 
barred unless the petition setting forth a statement 
thereof is filed in the Court, or transmitted to 1 by 
the Seeretary of the Senate or the Clerk of the House 
ot ltepresentatives ra Oe provided by law. within SLX 
vears after the claim first accrues : 

“ Provided, That the claimsof married women first 
accrued during marriage, of persons under the age of 
twenty-one years first accrued during minority, and 
of idiots, lunatics, Insane persons and persons beyond 
the seas at the time the elaim accrued, entitled to the 
claim, shall not be barred if the petition be filed in 
the court or transmitted, as aforesaid, within three 
years after the disability has ceased; but no other 
disability than those enumerated shall prevent any 
claim from being barred, nor shall any of the said 
disabilities operate cumulatively.” ) 


I.—THE SIX-YEARS’ LIMITATION. 


Inasmuch as the decision of the Court of Claims de- 
pends upon the third objection of the defendants below, we 
shall present our reasons and authorities in support ot that 


object ion first ; 


By section 1059, clause first, Revised Statutes, it is pro- 
vided that the Court of Claims shall have jurisdiction to 
hear and and determine the following matters : 

(Ll) All claims founded upon any law of ¢ Ongress, 

That the claim in this case is founded upon a law of 
Congress we think will be admitted. 

Jurisdiction of the elaims was originally granted to the 
Court ot ¢ Taims under the Captured and Abandoned Prop- 
erty Act (12 Stat. L., 820). but Erwin failed to file his 
petition within two years after: the suppression of the 
rebellion and thereby lost his remedy, 

All rights and remedies accruing to claimants for capt- 
ured and abandoned property are founded on laws of 
Coneress. 

Congress has, in many instances in its legislation con- 
senting that the United States may be sued in the Court 
of Claims, incorporated into the act a bar of limitation of 
its own, and whenever such bar of limitation has not been 
abrogated Or repealed, the courts, No doubt, have ap- 
plied the special bar during the time such act remained in 
foree, 11) preference to the veneral statute of limitation. 

To illustrate: The act of July 4, 1864, conferring juris- 
diction on the Quartermaster-General to pass upon claims 
for stores and supplies, has its own limitation. (1 Supp. 
Rev. Stat... 481; 20 Stat. L., 650.) 

The same may be said of the acts conferring jurisdic- 
tion on the commissioners of claims. (17 Stat. [.., 577.) 

The original Captured and Abandoned Property Act had 
its limitation of two years, and may be said to have become 
obsolete or inoperative by reason thereof on and after June 


20, 1868. (12 Stat. L.. 820. see. 3.) 


= prt. 32 >. dines hen, gine #5 eatin ad ~_ fe 7 i 
. sae ae i . 4 bet . ete ft a“ ig 28 ees 3° ae ‘ ae = iF ss * des 


6 
In all such eases as were filed in the respective courts 


or tribunals under these acts the prescribed special lim- 


itations applied. 
We have been unable. however, to find a reported ‘ase 


in which special otslation of Congress has been procured 


for the purpose of granting relief in the matter of indi- 


t 


vidual claims, or of removing a statute of limitation and 


reviving an original act for the benefit of an individual 
claim and claimant, the special act containing no Iimita- 


tion of its own, as in the case at bar, in which the genera] 
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statute of limitation (Rev. Stat., § 1069) has not been ap- 
plied, 

Such claims are founded upon laws of Congress, come 


within the general jurisdiction of the Court of Claims 


(sec, LOD9 Rey. Stat. ). and are eontrolled Ly the ceneral 


statute of limitation (4id., sec. 1069). In Support of this 


contention. re) Oe ul al] Vs, lnited Staite a. ae ( J ( Ns. Kep., 


562-569: Jordan vs. United States. 19 id... 1O8—120 : 


Marshall et al. vs. United States, 21 id., 307-310; Blount 
vs. United States, 21 id., 274-282. 

It is important, therefore, to ascertain and determine the 
{ the privat act for the relief of Robert Merwin, 


to 
The Supreme Court, in Ericin v. United States (97 1 


S., 394, 395), say in relation to this speelal act : 

The pul Pose of the statute passed for the relief of 
the appellant, as is manifest on its face, was to re- 
move the bar of the Captured and the Abandoned 
Property Act, which had risen without his fault, or 
rather lo conf r jurisdiction upon the Court of Claims 
CLEA ke his CONE, whieh othe raise mould not have existed. 


The same doctrine is affirmed in Ford vs. United States. 


(116 U.S., 216, 217. 


4 : J 
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The effect of the special act for the relief of Erwin 
was, then, to confer a new grant of jurisdiction, by the 
revival or re-enactment, as of the date of such special act, 
of the original Captured and Abandoned Property Act, 
minus the bar of limitation. Erwin had neither right 
nor remedy until the special act became a law. His claim, 
if he had one, accrued on that day, under a statute with- 
out a special limitation of its own. Such claim accrued 
by virtue of a law of Congress. It was clearly a claim 


. . > ~~ + 
f (Congress, under section 1059, Re- 


vised Statutes. 

It is just as clearly barred by section 1069, Revised 
statutes, , : 

The elaim 1) this Case first accrued, therefore , Ol eb- 
ruary 9), IS77, and took thestatus of a elaim founded upon 
alaw of Congress on that day. (19 Stat. I, 509.) 

This is the position taken by the appellees, and, if ten- 
able, the elaims in this Case are barred because they were 
not presented to the Court of Claims within six years after 
they first accrued. (See. 1069, Rev. Stat.) 

[t certainly could not have been the intention of Con- 
gress to have granted Erwin unlimited time for the pres- 
entation of his claims. 

[f the Captured and Abandoned Property Act had been 
passed originally without the two vears’ limitation.,or with- 
out any limitation whatever, could it be reasonably con- 
tended that. the six years’ limitation of section 1069 would 
not have applied? Most assuredly not. 

All of the claims that originally acerued under such act 


were claims founded upon a law of Congress, in which 


there was a specific limitation other than that under tue 
general jurisdiction of the Court of ¢ ‘aims, 

In the absence of such special limitation in the act, as_ 
in the case at bar as now presented, the general rule of 
limitation must apply and prevall, 

The app lant. Rice, assio@nee, filed his petition Wn the 
Court of Claims February 17, 1886, more than nine years 
after the claims first accrued under Erwin’s special act. 
We submit that the claims not havine been tiled in the 
Court of Claims within six vears after they accrued under 


| 


the law, are now barred by section 1069, Revised Statutes. 

If thre views ot counsel for appellant are correct. then 
elaimants In two-thirds or more of the claims referred to 
the Court of Claims by =pecial acts have unlimited time 
in which to begin their prosecution. But as Congress, by 
section 1059, Revised Statutes, has granted the Court of 
Claims general jurisdiction of “all claims founded upon 
any law of Congress,” without distinction as to whether 
such claims shall be founded upon special or general stat- 
utes, it is evident that such views are erroneous. The 
jurisdiction of the Court of Claims being purely statutory 
the acts of Congress conferring upon it jurisdiction, and 
restricting the same by limitation, must be consulted upon 
the subject Instead of the text-books. 

When sueh reference is made to the statutes relating 
to the powers oft said court, it will be easily discovered 
that the claims in this case have no other foundation than 
a law of Congress which brought them within the general 
jurisdiction, and, consequently, within the general limita- 
tion statutes. 


The counsel for appellant makes an extract from the 
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opinion in Webb & Cows Case (20 C. Cls., 494), as fol- 
lows: 
A elass of eases made subject to a special provision 
as to the time within which they must be prosecuted, 
are thereby taken out of the eveneral statute of lim- 
itations. 

Other authorities are cited upon the same point. The 
law is sound, but it cannot be applied to the case now 
under consideration. 

The doctrine was announced in connection with cases 
in which the jurisdiction of the Court of Claims attached 
under the Captured and Abandoned Property Act, while it 
furnished a complete system for the prosecution of such 
claims, with the two years’ linitation in force, and in rela- 
tion to which such act had not become obsolete and in- 
operative. 

Appellant’s case does not come within such rule. ‘The 
statute under which he is compelled to prosecute his claim 
is not made subject to a special provision as to the time 
within which it must he prosecuted, In order to have al 
day in court it was necessary for him to have the very 
special provision removed upon which the rule rests. | 

He is in court upon a Jawin which his case is not made 
subject to a special provision as to the time ia which the 
same must be prosecuted, and therefore his case does 
eome within the UL neral statute of limitations, 

[t is urged on behalf of appellant that the special act 
has conterred upon the courts some sort ot une pro lune 
jurisdiction. 

extracts are made from ELrwin’s Case (97 U.S. R., 392), 
and aiso from Ford’s Case (116 U.S. R., 216) to show 


LO 


the purpose of the special act for the relief of Erwin 
“was to remove the bar of the Captured and Abandoned 
Property a 6 6ShCOUUM (Brief, p. 18.) 

Notwithstanding it has been successfully shown that 
the bar of the statute of limitation of the original act has 
been removed by the special act, it is claimed that the 
same decisions expressly show the Erwin act was designed 
to require kerwin’s claims to be determined as if they had 
hee ii begun mwithin the feeco years named in the Cuptured and 
Abandoned Property Ac ; (Briet. p). 15.) 

[f Coneress intended for Erwin’s claims to be deter- 
mined as if they had been begun within the two years’ 
limitation of the original act, why was it necessary to say 
anything about removing such bar? 

As stated in the opinion of the Court of Claims (Ree., 
p.- So), the appellant invokes the eeneral statute (see, (O74, 
tev. Stat.) as to his right ot appeal to the Supreme 
Court, but at the same time denies the right of the ap- 
pellees CO apply the ceneral statute of limitation. We 
think the court below has suceinetly stated the law, as 
follows: 

There is no distinction in principle between the 
application of the right of appeal under section 707 
to special acts of legislation subsequently passed, 
and the application of the limitation of section 1069 
to such cases. (hee.., ). &.) 

The opinion of the Court of Claims covers this pornt 
so thoroughly and absolutely that it is not necessary to 
do more than call the attention of the appellate court 
thereto. (Ree., 8,9.) The authorities from which quota- 


tions are made. and which are cited in that opinion in 


rwib 
yned 


that 
has 
the 
ned 
had 


and 
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support of the ruling, are as follows: Zel/nei’s Case, 9, 
Wall., 244; 7 C.Cls., 137. IceKee’s Case, 8 Wall., 163. 
10 C. Cls., 208. Erwin’s Case, 97 U.S., 392; 13 €. Cls., 
49, Clark’s Case, 99 U.S., 493; 11 C. Cls., 702. 

[t may be observed, therefore, that to hold because the 
special act itself contains no limitation, no limitation 
whatever applies, would be to overrule a well-established 
line of decisions. 

It is insisted that Congress intended to favor Erwin in 
the passage of the special act, and the following extract 
from Ford’s Case is relied on to show Congress had such 
power, to wit: 

It is undoubtedly within the power of Congress to 
place claims referred to that court by the Senate or 
by the House of Representatives on a better footing 
than other claims, by providing that they may be 
determined upon their merits, without reference to 
lapse of time, or any previous bar of limitation. 
(Ford’s Case, supra. ) 

Such right of Congress undoubtedly exists, and 1s not 


disputed. But it is disputed that Congress intended to 


put Erwin’s claim on a better footing than other claims. 
Congress has not expressed any such intention in the aet 
in regard to the claim, and the same cannot be presumed 
or linplied., The object of the act was to legislate as to 
previous and not future limitation. It is a simple grant 
of jurisdiction to the Court of Claims to hear and de- 
termine Erwin’s Case under the law, without other or fur- 


ther expressed privileges. 


iZ 
[I.—AS TO THE EXPRESS TRUST. 


The appellant’s counsel have devoted much time to the 
discussion of the proposition that limitations do not run 
against an express trust. The proposition deserves some 
attention. The act itself(12 Stat. L.. p. S50, see. 5) only 
provides that the loyal owner who brings himself within the 
re quirements thereof nay, after certain deductions, receive 
the residue ot the proceeds. 

Upon the question of trust the opinion of the Court of 
Claims, delivered by Chief-Justicee Richardson, 1s com- 
plete and explicit. In /layeraft v. United States (22 
Wall., 92-98) the Supreme Court refers to its former de- 
cisions upon the same subject, and says: 


The act of Congress looked to its preservation, but 
authorized its capture. In so doing Congress acted 
within its constitutional power to ~~ make regulations 
concerning captures on land and water.” (Art. 1, see. 
8, par. 11.) In the indiseriminate seizure which was 
likely to follow such an authority, it was anticipated 
that friends as well as foes night suffer. Therefore, 
to save friends, it was provided that any person claim- 
ing to have been the owner might, at any time within 
two years after the suppression of the rebellion, prefer 
his claim, and, upon proof of his ownership and loy- 
altv, receive the money realized by the United States 
from the sale of the property. 

That CEL PVeSSes all there is of the trust or the re medy 


provided, 

We do not think the act itself declares an express trust. 
Nor do the decisions declare such trust, as will be seen by 
Haycraft’s Case. The fund has never been recognized as 


belonging to any of the well-defined and specific trusts 


both as to its origin and character, and its status depends 


mentionedintheauthorities. The statute expresses ail there 
is upon the subject. The fund, therefore, is anomalous, 


] 


upon the interpretation that may be given the statute, of 


which nothing similar “ is mentioned in history ” (/7/ay- 
eraft’s Case, 22 Wall., 95). The statute does not, we 


think, establish such an express trust as is contended for 


by counsel for appellant. 


A fund created from property captured by foree of arms 


in war, and whieh is in the possession of the Government 


without the owner’s consent, subject to arbitrary disposal, 


appears to be a queer trust. The legislation of Congress 


never created, nor was it intended to create. an actual and 


express trust out of such a fund. It is in the Treasury 


of the United States, and remains there, not awaiting the 


repudiation of a trust by the United State 


+ 


as intimated. 


but awaiting the action of Congress in declaring the policy 


to be pursued in the disposal of the same. 


The policy of 


the Government must ultimately control, and the fund 


may be confiscated if such a policy may be agreed upon. 


It isa strange trust fund in which the trustee has the 


power to confiscate, as a matter of policy, the trust fund 


in its possession and control, 


We agree with Chief-Justice Richardson in what he 


says upon this subject with reference to the decisions of 


the Supreme Court, and more especially with reference to 


Hayeraft’s Case, to wit. 


This certainly does not recognize much of a trust. 
[é is no more so than ts that upon which every per- 
son holds the property which is exclusively his own— 


to be managed as he sees fit, and to be disposed of as 
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he pleases. In such a trust, if that be not a misno- 

mer, the special principles of equity do not apply, and 
courts of equity do not interfere. - 

Reference has been made to Taylor’s Case (104 U.S., 

216-222), which arose under the direet-tax acts (12. stat. 

L.. 292. 422. 640: 14 Stat. L., 568). Che direct-tax acts 

and the Captured and Abandoned Property Act (12 Stat. 
Li 820) are hot similar, and do not admit ot the same 


CONStTrUuCcTION. 


‘ . ‘6 ’ bd } be ‘ 6) 
Section 36 of the direct-tax aet (12 Stat. L.. p. 004, see, 


, ] ae i } | ] T 
9) requires The sSUPpPitis proceeds Of the sale to be Pale 
to the owner of the property or fils leoal representatives |; 
i | 
OY 17 To t% > "sen | a. , orn ye a) , . ' }' _ ’ t] 
Lf ii SUCTI OWhHCLE Callilot vu Pound OF PeTuUses TO Fecelve THe 
! rylny 1) | } ray. f Tp ‘ ry 
S| piu t} | ~ Lid CPO (it lil tiie rPeasury Ot Lhe 


United States CO be hel i) the HMSt of the OWher or his 
li gal Peprese ntatives, until application shall be made there- ke 
for to the Secretary of the Treasury, who, upon such ap- 
plication, shall by warrant cause the same to be paid. 

[t will be observed that the act is without special lim- 
itation as to the Treasury Department, and hence the 
claimants may meke application for such surplus at any 
time, 

By way of construction of this act, the Supreme Court 
have said, in Taylor’s Case, as follows: 

Prior to his application to the Secretary of the 
Treasury for that surplus, such owner has no claim 
thereto which can be enforced by suit against the 
United states. 

The statute of limitation runs from the date of 
the application. 


Claims for the surplus, therefore, do not accrue upon 


the passage of the act, but upon application for the surplus 


1) 


to the Seeretary of the Treasury. They are claims that 
first acerve upon demand at the Treasury, and from the 
date they so accrue the eveneral statute of limitations com- 
mences to run against them. No special jurisdiction is 
conferred upon the Court of Claims by the direct-tax acts, 
but when demand is made for the surplus, the claim accrues 
and the general jurisdiction of said court applies as well 
as the general limitation of six years. (See United States 
v. Lawton, 110 U.S., 146-151.) 

The jurisdiction to hear and determine the claims for 
captured and abandoned property, which ac ued by vir- 


tue of the statute. was conferred Ol} the ¢ ourt of Claims. 


— 


as ner 
fhe statutes eontrolline the two elasses ot claims are ma- 


terially citi reul But ih} either Case thes are elaims 

founded Uponh laws of OHLTess. Phe direct-tax Cialms 
. Y} ! ~ ; a ; | 2 ae atl 

accrue upon demand. The elaim at bar aeerued, if at all. 


upon the day the special act for the relief of erwin was 
passed and approved. Neither act contains a special lim- 
itation of its own. Each act answers its respective pur- 
pose, which is, when claims have acerued thereunder, to 
authorize the Court of Claims under its general jurisdic- 
tion, as well as its general statute of limitations, to hear 
and determine the same. 

We submit, therefore, that no such express trust has 
been created by either the direct-tax acts, the original ( apt- 
ured and Abandoned Property Act, or the special act for 
the relief of Erwin in revival of the latter aet,as will 
avoid the general statute of limitations. (Sec. J069, Rey, 


Stat. ) 


q)i 


¢ 


as 


11 ].—ASSIGNEE IN BANKRUPTCY IS BARRED. 


Wecome now to the second objection made in the court 
] 


below. namely, that an assignee 1 bankruptey has ho 


right to keep the estate open, and bring actions nine years 


o* 


after his appointment. The bar of limitation in this in- 


stance in found in the Revised Statutes. section 5057. 


In Bailey vs. Glover, 21 Wall... 346. the Supreme Court 


the United States, Justice Miller delivering the opin- 


Ion, held as follows: 


This Is cl statute of limitation. I IS precisely like 
other statutes of imitation and applies to all judicial 


] : ] 
contests between the assignee and other persons toucn- 


Ine the prope rt\ or riehts ot property of the bank- 
rupt transferable to or vested in the assignee, where 
the mterests are adverse and have so existed for more 
un two years from the time when the cause of ac- 
tion acerued, for or against the assignee. Sueh is 
almost the language in whieh the provision IS eX- 
press din section 5057 of the Revised Statutes, 

lt is obviously one of the purposes of the bank- 
rupt law that there should be a speedy disposition of 
the bankrupt’s assets. This is only second in impor- 
tance to securing equality of distribution. The act 
is filled with provisions for quick and summary dis- 
posal of questions arising In the progress of the Case, 
without regard to usual mode of trial attended by 
some necessary delay. Appeals in some instances 
must be taken within ten days, and provisions are 
made to facilitate sales of property, compromises of 
doubtful claims, and generally for the early discharge 
of the bankrupt and 


1 } , . 
he speedy settlement of his 
; Icy, and if those who admin- 
ister the law eould be indueed to. aet upon its 


spirit, would do much to make the statute more ac- 


estate. It is a wise pol 


li 


ceptable thanit is. But instead of this the inferior 
courts are filled with suits by or acainst ASSICHeeS, 
each of whom as soon as appointed retains an 
attorney, if property enough comes tO his hands CO 
pay one, and then, instead of speedy sales, reasonable 
compromises, and efforts to adjust differences, the 
estate is wasted in proftitless litigation and the fees of 
the officers who execute the law. 

To prevent this as much as possible, Congress has 
said to the assignee, you shall commence no suit two 
vears after the cause of action has accrued to vou, 
Hor shall you be harassed by suits when th -eause of 
action has accrued more than two years against vou. 
Within that time the estate ought to be nearly settled 
up and your functions discharged, and we close the 
door to all litigation not ecommeneed betore it has 
elapsed. : 

[In Walker, assignee, v. Towner (4 Dill., 165), it is 
held: 

A suit by an assignee in bankruptey to collect debts 
or claims due to the estate must be brought within 
two years from the time when the cause of action ac- 
erued to the assignee, 


No reasons can be presented to show the ease at bar 


does not come within the ruling in the above decisions. 
IV.—RELIEF GRANTED BY THE SPECIAL ACT. 


The first objection made in the court below is, that the 
act under which the suit is brought was in the words of 
the title, “For the rehef of Robert Erwin.” and not for 
his creditors through the assignee in bankrutpey previously 
appointed, and that the latter acquired no rights thereby, 
both because it, the act, was not intended for him (Strong 
V. Hopkins, Z Paine, 584) and because the right to sue 
11278 2 
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was a valuable right or privilege acquired after the ap- 
pointment of the assignee, and did not pass by the assign- 
ment, 

The act was passed for the sole relief of Erwin, and, no 
doubt, upon the representation to Congress that the claims 
belonged to him. The claims, savs the act, “were, by 
accident or mistake of his agent or attorney, and without 
fault or neglect on his part, as is claimed, not filed within 
the time limited by sald act.”’ 

The points presented to the Supreme Court by Ferwin 
In his action under the special act were (1) that his claims 
hever passed to the ASSIONEC in bankruptey ; (2) that he 
afterwards became the owner of the same by purchase. 
(Hrwin’s Case, 97 ULS.,395.). Tt is a reasonable infer- 
ence theretore, that if he asserted he owned the claims in 
his suit under the special act, that he also made like repre- 
sentations to ¢ OngTess in s curing the passage of such act, 
and that the satbie Was passed porn the faith of such rep- 
resentations. 

The LCT in terms provided for kerwin’s relief. It CA- 
tended to him and to him alone. Congress may have been 

willing, for reasons which to it were good and sufficient, to 
remove the bar of the limitation provided in the Aban- 
doned and Captured Property Act, and extend to him the 
privilege to bring a suit in the Court of Claims. That 
court, it Is respectfully submitted, ought not under this 
act to take jurisdiction and adjudicate upon this case in 
the interest and for the benefit of persons unknown to 
Congress. At the time the act was passed Congress had 
in mind Robert Erwin and jis claims. The assignee brings 


this suit in the interest of persons—creditors—who were 


lv 


unknown to Congress when the act was passed. The act, 
both in its letter and spirit, was passed for Robert Erwin. 
How can the court say that Congress would have passed 
the act for the benefit of the assignee representing the 
creditors? 

In Ogden vy. Strong, administrator (2 Paine, 585), it is 
said : 

Where, therefore, the title of an act of Congress 
directing moneys to be paid out of the Treasury to a 
widow and her children, was entitled “An act for the 
relief of the widow and children of B. W. H,”’ and there 
was nothing in the act from which a trust could fairly 
be raised, norany intimation that the appropriation was 
intended for any other than their own private bene- 
fit, it was held that the moneys must be considered 
as given to the widow and children in their own 
right, and not us assets to go to the creditors of 

B. W. H. (See also United States v. Saunders, 22 
Wall.. 492.) 

This ruling is, we submit, exactly in point. It was 
the intention of Congress CO c1Vve relief to Robert Erwin 
and none other. 

[t is respectfully submitted that the judgment of the 
Court of Claims should be affirmed, 

A. H. GARLAND, 
Attorney-General. 
HEBER J. MAY, 
Assistant Attorney. 
DECEMBER 22, 1886. | 
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THE CHESAPEAKE & OHIO RAILWAY CO., &¢., VS. A. E. WHITE, &e. 1 


1 WX ? Upon (f Petition for Mandamus. 
Supreme Court of Appeals of West Virginia, Wheeling. 
Ik. Waite, Adm’r, Petitioner, 


L(t / nr sf 
Hon. Hl. A. Horr, Judge, &e., and THe CHESAPEAKE AND ONTO 
RAILWAY Company, Defendants. 


Judges: Hon. Okey Johnson, president; Hon. T. C. Green, Hon. 
A. C. Snyder, Elon. Sam’l Woods; O. 8S. Long, clerk. 


D Supreme Court of Appeals of West Virginia. 


A. E. WuHitr, Adm’. 
US. 


THe CHESAPEAKE AND Onto Ratnway Company. 


Pleas and proceedings before th — of appeals of West 


Vi ireit 


West VIRGINIA, Jo wit: 

At a supreme court of appeals held in Wheeling, in Ohio county, 
on the l4th day of October, oe ee 
istrator of John D. White, deceased, by A. F. Mathews, Isq., his 
attorney, and presented il petition for a writ of mandamus to be 
directed to the Ifon. HHomer A. Holt, judge of the circuit court of 
Greenbrier county, requiring him to proceed with the trial of a cer- 
tain action of trespass on the case in which the said petitioner is 
plaintiff and the Chesapeake & Ohio Railway Company is defendant 
“Just as other causes on the trial docket of said circuit court are dis- 

posed of, or else to show cause why he has not done so,” with 
a duly certified transeript of the record of said cause accom- 

painying the petition, which being seen and inspected by the 
court, a rule is awarded to be directed to the Hon. Homer A. Holt, 
judge of the circuit of Greenbrier county, returnable on the tenth 
day of the next regular term of this court, to be held in Charleston, 
in the county of IKanawha, requiring him to show cause, if any he 
can, why a peremptory writ of mandamus requiring him to proceed 
rial of said eause should not issue. And it is further or- 


with the t 
ested copy of this order shall be con- 


dered that service of a duly att 
sidered service of the rule aforesaid, and that a copy ofthis order be 
served upon the Chesapeake and Ohio Railway Company. 
A copy from the record. 
Attest: 


Copies of this order were made, exeeuted, and returned, with the 


O. S. LONG, Clerk. 


following endorsements: 
Service of the within rule accepted. 
Dee. 2, S82. 


H. A. HOLT. 
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a THE CHESAPEAKE & OHIO RAILWAY CO., &C., VS. 


he Chesapeake and Ohio Railway C ompany, Which 
an : } ’ 
writ, with the return thereon made, isin the words and Heure s fol- 


LOW .? 
SuMINONS 
State of West Virginia to the sheriff of Greenbrier county, Grectinge: 
1 : ] : a Bae 
Wi mand vou that you summon the Chesape: Ke — Ohio 
ee ll rh ie ] > ia czy? .s 
ree W 27} Compan) 1] 1] t) i()] (j Wicritii Vou] bailiwick clpprea 
) ° } 
before the judge of our circuit court for the said county, at the aa 
. . } i a ae ; {.» 
( Ol Ur Salad Court, ab ruies to pve held fo Sala Court on the Hirst 
, 4 — Y Wh; an 117 ” t 
Mot qday 1 October next, to answer AX. a. Woiiite, adm InNIsStrator oO} 
‘= “e4 Bee } 7 {* ] { os : F Ales 
PON |). \\ nite, dec d. OF a poi L Of trespass on the Case; GamMaLees, 
~ } } =. . 
ws | MeLeLe, Ving bave Thel heinid Lhere this writ 


\\ ithe =—S Jonathan Mays l¢ rk of our stud court, al the court-lhouse 
of said county, the 17th day of September, ISS1, and in the 19th year 


J. MAYS. 


rine all ollice COPN thereot 

I> } ‘ } i } { } ; ° *] 

to Robert C. Rodes, depot agent for the Chesapeake and Olno rail- 
road, at Ronceverte, on the 25d day of Sept., SSI. 


JAMES KNIGHT, S. G. C. 


} ] _ sta sal _= 1? . 
And at another day. to wit. at ruUies held 1h) the clerk s office of 


] a ae ; = >> } CS ws — ] . 1, 
the said cireuit court on the first Monday in ¢ yetobel ISS. came the 
. } - hs } ’ te ] } ¥* "is . " ew } ] ? es ' = ° 
pianuiil and filed his declaration agalhst the defendant, which dee- 
. ag 


eclayation. 
In the Cireuit Court of said County. 


STATE OF West VIRGINIA. | 
Greenbrier County. | 


‘A. Ie. \\ hite, administrator of John 1) \\ hite, administvator of 
8 haf PF las ft =. . 
John D. White, deed, Plant, ComMplams of the ( hesapeake and 
P } > ° | . 
(JLi1O Railway ( OM pany., ad COrporatlon 


ated under and by virtue 
of the laws ot the States of \ Ironia ane 


c &. 
West Virginia, duly organ- 
Zed and xisting in said States, defendant. of cl plea of trespass Ol} 
the case for this, to wit: That the defendant. before and at the time 
of committing the grievances hereinafter mentioned. was the owner 
| proprietor of the Chesapeake and Ohio wulway, extending into 
ind throu; gh the village of Ronceverte, in the county of Greenbrier 
and State of seria Virginia; that heretofore, to wit. on the 19th dav 
April, LSS]. 1) said Village ana county of Greenbrier, the defend- 
ant was oc cane and using said railway for the purposes of pro- 


} Be 
ii 


lig along and carrying Over the Sale eertaln locomotive enomMes 
and carriages for the carriage and conveyance of freight and mate- 
rials for hire and reward to the defendant In that behalf: that O}) 
the day and year last aforesaid the defendant was propelling along 


A. E. WHITE, &C. 


) 4 . . a an , os 1 > t | et . s ‘' ' 
and over said railway, In and through the village aforesaid, a cer- 
‘ . 4 "4 ’ } : «4 LLP Prarrno t ’ + | i # , i , } 
tapes locomotive engine and Carrliaves Tor thie purposes aloresald, 

< i i 
<HOWh as Lhe WestWard-vDoOunNd Way-lrelgviit, Under the econaduet and 
; ‘] [wr * 7 ae ae 1] 4 £0 
contro] Of one Chartes Grroouis, as conductor: that the said ¢ harles 
Y a } 1’ co) 7, } " ’ — eri ? i | ] i . - t + ] 

(rooms Was thelh anh CHIPMOYVe Ob thHl@ Geienadalhllt, AllGd Wlahnag- 

. : ] ia] | — ] { a ] . 
J Wwe’ the salad iocomotve ana Carrlaces [ol and by authority of 

. , 1 . } } . ? ere ’ 

t ve | 1) } +} : iz ’ . ’ . ‘| ‘ i ‘ 

the defendant ut the tlme and place aloresaid: that the Sad 
| 

iP } | eS hal ] rT yy ¢\) t | 1] t } , ‘ a4 

\ | i i is { () 4 ( yy { \ { | ‘ ( is ‘ee { { } I I Aga A I ‘> i ( i ( ~~ { yi "a i‘ i a i \\ cl \ \\ l i i 
| ] ; — 1,47 . 2 era } 
streets Crossing the sala reuiwav ata number of drift ©] DOU, and 

} 1}? | { } yy 1} 1] 1} at | | . 
ra | bola OO PudnIbvel ()] Hla wvbItahts resis it) 6 SAITG Vi cL Oe O WIE on 

ly. — (4) ‘ 
thousand DecrVsohs Lieut riod LO ahid On thre th aay | Lordil, ISS], 
aan | 1] ) ; 
the pla nti Ss Jltestate Was a resldent OF Silel VI1ii 1a | Re eVvVerte 

—_ a 
ahd Was on sald Guy oh the sick track of s lt Parrway SAL Villa oe 

] ; , } y ' 
and passing across sald track Trom one part of sald village to the 

1 } j j . ry . , 
OLIIe] thisut led THLESTALC Was then lhikdd AL ALL tlimes Isthneo” aue re 

4 ! } | 
proper Care ana LUtIOW aoalst a dents and a Cer Which Meh 

, { } | } ! } } 
APIs iO] ive prope) ia liwitt] 1} ws ()] “Ald oY: i \A Vv tb ay defend- 

] ] ’ ’ 
+? 1 + i i i: ; i ! ‘ 
ant, ana thereupok, ib became a 1c] Was the GULy OF Lhe defendant to 
} } } } ? } a | gra. l-,]] +? 5 ] } ‘ 4 | ] ee 
LTS Ci tle cLilG] prOpeCey] Creel iii SHIT] i] ene eeiene ean propre epane FVnd 
*1) ' ’ ft ' ’ tay . ae 7 ] _ : (° } 1 
Pu Cj Its LPOCOHIOLIVEG CllhOTes fiic CATTIAYeS ror “All. ana es- 
ee ee oe. 1 4] cael i ; ee anal 
pecially Within the timits and the environs of said villacwe: vet thre 
f l. }) | }’ ‘ “odd ) 14 a | } { » 2 i | ; | ] Fs =. ' 
gderencadant, not PCQOAPAINE Ts salad GULLY Th that benall, did Not use 
due and Propel Care Nol skill In and about PropenimMe adhd PubnMInN?S 
1 ; 2 } - } . } } 
‘ ] fe ) t } "s)\ 11) Baye’ é | 26) Sih ’ ‘6? : ts a4 ' 
ITS eid locomotive Chole cll CaAPTTIAYVeS ae Lide LILLIC alia place 

: . } ° } } ? } ] 

aforesaid, but omitted and neolected SO tO do, ANC SO Hneoeleentkly 

a eG . } — ‘ff “a } ? ~ zs ‘ ‘ 

ana WrONnGUHY Conducted itself In and avout Prop Hine, running, 

} liad? «CF lal ? ! , ae , ] ’ y i | ] ag 

ahd shiiting satd locomotive cngeine aud carriages of the defendant 
ic] . ly ] i ee 1] , 1 ‘ 

()}) Sal lf ralliway { it] it. S11] is? Ss 11) Sati Villa Qe eee li} COMMUCLING 


; . é; ; j ; . 7 
‘ 4 > af } | ae *y*ye 7, ‘)} ) if? } a a PIE I »¢> ‘ . rig 
dlidh GQIVeCctIne Its Calrrladces ane locomotive CheMmes AfoOresalad. nd 


: , aa : ] shone ‘ 1 4] } . 
Certald) othe locomotive Che1hes and Carrlavges een hahidt tnere DelLhe 


Pee ee — er | - 
shifted ana moved by thre derehnaant then OW SAIC rAaAlLWay rnat by 
i } : : ~ ] : } : 2 } 4 ‘ 
means of the premuses, and by and through the mere neeleet. care- 
, . ly . . , ; > ] 1 at ‘ wh 
lessness, default, and improper conduct of defendant in that behalf, 


‘ a at « } a6 oe > a6? ep i? . | : >» | , | ; . > 
a eertalh carriagve or Carrlagves which, afte) WAavVInNe ypveeh put 1N rapid 


_ Sa eae oe 1}: } : 4 
motion OY and With the propelling foree of said enone, to wit, tl 


CVIATIG und L the eonduet and control ot Charles (grooms as arore- 
Said biel While =() iD such rapid motion Were detached bv the de- 
fendant from said engine and allowed to run on the side track of 

Sid railway at a dangerous speed and without direction Or 
LO proper control,on which the plaintif’s intestate then was, 

and over which he was passing in the village aforesaid, and 
thrat said CALTTIAGES, cL tached cls aforesaid, Moving with TTeCAT rapid- 
ity, to wit, at the rate of at least 25 miles an hour, was run and 
driven with @reat violence upon and against the plaintiff’s intestate, 
and then ana there, LO wit. 1 the said Villa of lroneeyve rte, in) the 
county aforesaid, on the day aforesaid, thereby caused great bodily 


yUries to be inflicted Upon the said intestate, by reason whereof 
the said intestate afterwards, to wit, on the 20th day of April, 1881, 


« . 


i widow and children, to wit. Eliza A. White. widow. and E. 


hnson, wife of W. RP. Johnson, A. FE. White, C. E. White, A. 


li nad 4 1y)1) innit " : 
died, and the plaimtiff, as administrator as aforesaid, for the benefit 
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e words 


) ‘ ~. vy Ea ] l | Pay q"{ aOCeCris 
’ } } j “eo ‘ = : =| : rig 
isAnd dollars. Lo the payment Whereot, 


} - m : » 7 
had ourselves, our successors, hel 
: | 
; 


md severally; firmiyv by these presents, 


ie 
therein pendine. wherein A. E. Whit 
(] 1 | and t hye said (C‘hesa- 
OY is shee L, LO tlre district COUTLT 
district of West Virginia, sitting at 


st iv OT it NeXt Session, a 
Shiauli Welk ana raly paVvea 


and dieches canal if said court shall 
] 
| 


is Wrongiully or Improperly removed 
i 

ation to be void. otherwise in full fore 

Ys } } | ee. 1 ‘ 

li Chesapenke and Ohio Railway Com- 


} — ee ; = a 
s1oaned aha MS COPPCVrace SeHl LO be 


a? 
eounsel: and 


— 
— 
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, 
Poaoeman ite secie 
i | i -&, Tete it «4 I 


ly, SUTeTYV as aroresalad, has stoned lis 


+ 4 ] 1 +. } . : 7 
LO OL the ist aay Ol Apri 1SSz. 


'THESAPEKE AND OHIO RAILWAY 
COMPANY 


near setipunny ietiae aoa ee aad the 


HOGEMAN, As’t Counsel. . 
H. HOGEMAN. [SEAL] 


} 


Vv] ic In and for the county and State 
Ham H. Hogemai 1, Who siened the forego- 
ay of April, 1882, in the name of the 


foresaid, for and on behalf of said eom- 
llogen lan, surety, whose hnawie Is also 


anemia a ‘knowledged the said writing before a> 


's, and 
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by their attorney 


irties, 
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A. EK. WHITE, &. ZI] 


+; : - : . ; . "ee. ; 
2? Ri cord Prod Cr rewed ( ourt O} (, reenbrier Ounty, 


CO) sud 


Wresr Virgina: 
° 
Pleas before the cireuit eourt for t 
urday, April the 22d, 1882: 
Be it remembered that heretofore, to wit, on thi i7th day of Sep- 
rh; = - ) eT 
tember. 1SS1. enme A. EE. White. administrator of John: D. White. 
} i. y ye ; ° ‘ ; 
deeensed., aha sued out of the othee of the said cireunit court a writ 
of summons against the Chesapeake and Ohio Railway Company, 
which Writ. VW ith) the endorsement ana return thereon mace I~ in 
am “a ’ 
the words and figures following: 


| ieee ete ee ee dns : 4 
State of West Vireiia tothe sherill of Greenbrier county. Greeting: 


We command you that vou sur ) | 
Railway Company, if it be found aithin your bailiwick, to appear 
hetfore [ he judge oft 1 he circu if COUTT for the sad COUNTY, cll the 
clerk’s oflice of our said court, at rules to be held for said court on t] 
first Monday ia Fagaess to answer AA lo. White, administrator 
of John D. White, deed, L | | 
$15,000. And have then fone the re i writ. 

Witness, Jonathan Mays, clerk « * said court, at the court- 
house of said county, the 17th day vhs arenas ISS], and in the 
Oth vear of the State 


mea Ol ti ( SPass Cyik OFF OF} Po) . C(fallilaiL ¢ =. 


ed. frivie. 


Executed the within summons by deliverh 
thereof to Robert C. Rodes, depot agent fi 
real ilroad. tut Ri meeverte, on thy , 235d day oft ‘> Cy) Te] by bye rs 200 -F 


JAMES KNIGHT, S. G. C. 


| 
+7 ? ’ “ee 
aad ( hesapeake and Ohio 


? 


And at another dav.to wit. at rules beld intheclerk’s office of 


33 the satd elreuit court, on the first i liber; Sa 
came the plaintiff and filed his declaration LO% Hist thi dete Lie (- 


ant. which deelaration is in these words: 
DD clayation. 
In the Cireuit Court of said Counts 


STare OF West VIRGINIA, | 
Greenbrier County, ss 


ly. White, adm’r of John D. White, dee’d, plaintiff, complains 
of ee Chesapeake and Olio Railway Company, cl corporation 
reated under and by virtue of the laws of the States of Vire 
and West ee ee sald States, de- 
fendant, of a }) lea of Trespass On the ease, for this, to wit: That 
defendant, before and at the time of committing the erievances 
hereinafter mentioned, was the owner and proprietor of the Chesa- 
peake and Ohio railway, extending seiin-aeut tleamieedniailiamaad 


< 


° 
—— i . 
ms 5 — a P : 
oY © mm may - = “= — ~ - f ! 
ps ° — - _ - i 
. —~— 2 “~ — - ~ - eo i . 
a er ae a: a Sy - + - > ar now as 
_ a ~ _ —_ ie my r; — ow _ nee ( — x ee = Pigeon om j ' 
< deed . ~ a eis ~ ~~ - ~ ane oe — “* ~J ‘2 si j ee 
’ - pom - es ~ a ~~ j y on z | Be 7 -_ - aay 
x ow j . — _ pond — a —_ ~~ — 7 ~ ~ — - _ pang ani . ° j 
f ~ * : es a pe J oe ow — a as pa ‘ ‘ ~ on o se " = 
WSs © emai f . - f oer r ~ ) . ~ _ a dues . aol of — a se 
: “ij ~ — pe bt j ~ ves ve sindonn ~ — — om ~ at _ 7 —_ . ane pond — . 
= r' = oan “ “8 met mm © peed ? ae ae z zr —_e 
ed - . ° = ~ — -_ we — ~ — 
; = nt fu oa oe aaa pang = Jy me - a “ saiiaeas Nite — ow - ~ ~ ~ ”  Z nee ie md ow . _ : f 
Me ee - — © pm oun os = om. ~ J _ ~_ e a 4 ai ~—t © pu ~ | ~ Pens _— ~ ~ J = eee ies -v a pam ~ mis guns ~ -~ 4 
4 4 _— — ~~ - 7 ~ pa = — pa -3 — ” - « so a “~ re. —- — ot 4 -_— ana 
~ *} — - a . a —— = — ~ * _ _ * 4 —_— 
— posal Fé = ow — — =~ — © - ae 2. f . i eee - - e o — peo o a a — Ps —" f ow o. — pie —w ona — 
—_ - + ° f Se — —— tin - = os - — — _~ mjd = ~~ ° ° ° ae 
— : - _— ~ om : ’ _" ~ - = f — of = ae 2 — se TE f a 
— - — - —_- = vi Pa LS wnt . ° =— ° i a ey ~~ os — ae -~ * ~~ ~ ° “ . me, er 
oP un ee Ot . ¢ “ae ; , 2. = & ~e  e ~~ aw WS = Se Oy oo. Se SO OS ee ~Pe — a 
fj J ld ~~ ~~ — J a af a ene —- oa - _ ~ = ows ain ~ _ v——_ —_— ~ oties — © pom -— —_ — _ ~~ ’ ™ 
6 —— . - « ~— ~ —_ { — — oat ~ . eae am :—— ~ _ 7 
> ° - a rey an — ™ me a ok ~Js =e y —~ vu mes he: . - - a j . mal at Poe * = —s — .— onan wi § 
> ~ ; ~ © @& : ee a os a” tw San S fan aw SS = ~ pow iy _ — ies sm a 
—-— 2 hn i a SS ~w : SS 2h ae Se ee. °c ee "an wha 2A EC — SS sie SS 
~ guut ~ ~ - a ~ on - — - *~ © == 
— ° ae — - a 2 a -_ j _ — - a —_ ae — ow a, owe an 
* aan ta —_ ints —— j a ~ — — j ~~. —_ = — * a os — ~ f aes — , ; — ~~ j - a ~ | 
~ ~ sd — . ~ ~ _- — oo ae — ~ 9 _ 
. = — sf = sae —_— fo fone ~ f — = peed 2 — —_ 2 in oe — — - ae jf am " a - ws - « 
+ f —_— ; f / ~ ¢ >. = —,. — > orf ; iu & = — w ~ 
~ ates “ aia _ - s — mating A ~~ — -—~ oe — - “ 2 ——d =m 
~d — o me - ~ —_ d = — — ed — —_ — we - ~s a os re _— ou ~— 
~ ~~ — ow - ~ - - ~ — _ a —— ~ . — a ~— 
eal —— a —~ ” ~ — a yg “ = - a —— — — —_ —_ ~~ — a 
* a —-— ~~ = a _ _ - ai _ io - ow _ ae ——s ~ = ~ ~~ —~ a / 
s = i - pes — adel — a b — — - e ~- 4 = ~ ~ or | — ~ Pn ome — a ai ap ws ~ J J —~ 
~ i a see, os ~ — “ ~ a soeed - — ede — . ou pal om oo — e a aa d Cw 
. . — ¥ -~ . —— —_ — a 7 > _ —_ oun - __ — — j ao Saeed — Pp — J ow a 
7 is ® —_ ond jad e2 sa ?_, o peed — pow - we / poe -— ~ s a ~ . ait oe pan : nie “~ 
— ws : a ae — = =” - [ — 69 ™" _— ° " 
_ °8 ar0 an wJ P i —_ —§ aw a - ~ —_ = om — om ote —_ ow ~ — —~ a 
> aes :® . = . on ~ — “ —_ r o ~ 7 — ——d | & same ad 
es rts. Jn —_— f © elt Jf incl poe e — oJ - —— guad _ eons — — f a - ~ nis — . — a 2 3 all .. ~~~ a _—" —_ a 
— _ ~s { oe = —. - _ e - - ~ . —— -_ *~ am « f ~~ f = ” —_, 
— - —t peat a “ en a —_ - - = ei — - " a ow —_ 4 a ad ay 
~ , = a a f = m @ ¢€ J ne . : r a Ce ivan = f js OO — > oa 
om _ ~ — -_ nad oa! deemeia oad a sia = ——- ~ a ~ _- - - ~4 — - — -~ 
es san — ~ it ® Base - . ow a ron ws oo a ~ re ‘ { — 6 . ~ ce Be Se: — i - f ni os — aed mand ~eo se - 2 ~ ow 
Borger = = £ oy 2 3 ~ — ae a on. 2 de a _ 9% ON = eS = 
, ~ — — ~~ a . _ ~ pm @ 
_ a _ - sn L oo > & = y =e a . _ = is ole SS 
< 4 pe ee dene _ ad paw - -s ions i a — a — —_" rs ea ~~ I m= - o 4 ow . — 
a ~ ~ .& an ~ ¢ RE « ~*+ cc j - = = 2 OS Pas — & 
" oe e -_ — ew =s im ow . oF e ~~ been ba fmm te a = Ni aud a — = “ a 
— aad j =v — . j = my - ° ~ a pe “ _— = —q Pw - ome. ‘4 —_ < nw <ommeq a 
> —_ — _ as a -~ — asl panes — - fone — —_ ~ 2 Ss ves —_ — —& ~ = - 
a ~ _ bed ~ : mes = jf ae © i ‘a re m _ : - ne . bs oem Pf os a} ~ nD ~ ‘ 2 rr 4 ~ 
~~ = _ - ae mae = pra e a ~ f — ri ~ “ maed sie ~ e —~ am — ° —— _ ) 
~s ~~ - —_ Oo ¥- = ado ~ — = = 4 am. a ~ — dug - es —_ ee — — — ae a ~- - — 
—_ -_ e = ” = — ~ ~ —_ — - ~~ a ot _ — = - om | 
— = = s pa va f we a f _ ~ f » _ ° an + . a -— 
* } f > ~ f - — on | i = ~~ a ~_ . _ e8 ~ 
~ #4 . m a —_ v — = < a he a “e od —_ ~ . = | ies . 
— o ~ o = . = ~ - “ _—— - one 4 a Po 
a ~ _ - » ~~ - ~ - _ mn —_ ad a “ ~ ~~ - = ahs 
. on ~— = = a . = _ meee ~— —_ » ~ — aon 
<< ~ ea j ir - ome ra =a . - f C - ow @ . a —— —D { = —_ ~~. —" 
- - | — —_ o- . ~ - roe - ‘ “ ad - —— —_ vue _ - + ~—- J — - -_ ay S as ~ 
ad ~ 4 _ ow m / tri 
2 — gang sf s. — a - Tapa “ oe: a ee oa J { bs ae — ‘i grueend j ong 
puied : “ts ar =~ oy id on i + = 4 ‘ * < nS %s . ae “ws .. oo ~ 
—-— — ” o ~~ - de - = a) = —_ on én — — > f -— —~—~ aa 58 zs e 
-~ ome ~ med : j a 4 > 7 - - ~ " " = f . . =} = 
- . j 7 - . ~ _— ~ _ - ~ 
~ ~ = . —— — - — oo ~ = =~! ° ~ ' ~_ + _ > - ue ° oo P 
— ts . ~ dun - ~ ceenial ~ _ cam . — —~ — 
Cos ae — —_ - s j - — ~ 4 - ~ — _< al — _—— - = — 
— , a . j - c + a a~d f ~ f aos ~ sa ve 
oman pn, ~ ~ - ~ - “ . “ - ~ Rs ~ r os ~ _ ~ ~ - ~ . tan: 
: ie be 2 em ~—— - re - ~ = ~~ j 3 f , LE — e We Bie pound a ae 
— oe f. - " = P : : , j . re . “lS mm © ay ©. 
ue 4 _— = me’ te a < ied : = . é' = i= d -~ *w = aa i . a ° 
= saa 1 : j — 7 om me - j 7 aa _ — 7) 
- ~_— f = a, — — ~ = - - , - . - | ° _ < 7 ~~ - > 4 a = 
Bs a — a peu | hee i ad ; f on . oma - ~~ Of 
a “ ee . - ane 2 _ 
- é ° — bet i j ov én ‘ e pang | ‘ee ‘ . 
~— ~ _ a _ —_ a = e a hi . ¢ 
= = Pam ne — ~ x — —— mq -~ f — 7 = a - a _— 
St ~ a _ A ys - - a — “ P - » 4 = ae done “9 — = peed 
oe. ma . - - — o - J pw —_ = 7 ee —) 
- — a _ on ~ = a ” - al — _ - = _ -- 
\A — - ae ~ 7 f 9 - - ° - - - — = - as —_ — 
_— = = , - . ” ° — - 3 od arty 
: £ ae = ~~ — — = . ~ —_ 
<a - a i - j . S ~ ~— 
= - _— - - ‘ “ “ . ; f . ‘ = or ees ~ - = - J on ai 
, - —< _ ~- 7 ———— - = = » ve = -_ att - — = 
= , ~~ - - men / . = “ - ~ om = — + : - oe 
= - --- J . — ‘ ile - - j ad j * - A® . WI) pane — “ss a - — os ’ 
ome _ ; 7 — - ™ j - - { Z - ew —_— jun 5 omg 
4 ie “ - - - # -~ - - - a 2} 9 eee “9 ef ~ ‘ s rie: ee f : - 
~- = ~s ~ 2 ~-< o - - = poe - ~ _ “ - ~~ «© - aa - — ——— a, a a 7 . ws - 
= - a ~ ~ - ound = ~ » ~ *. maa f » ae pu ° i - + " > 
r, - : “® 7 ~ —— f — ~ — - ~ hes. es — i> — 
a7 - a _ . - . 3 - = od = ~/ ~ — + -*— nos ’ - = * a bs mad 
- — — - j j — j - - ~ . “3 — — "oe 
- ze a A — - ns 2 = —— ~ - _— — “ 
ate mad — ~ ° = ~ —- os — ow — - S _ — — 
~ 7 - as - - te: = = ss ¢ a = - ed _— 
—, - - “ae = —— f j - ~ - — — om pn ~ —- - 
2 4 ‘ bg j — - ws f — — ‘. _- _ : " : — 
— 4 Pang ° _ - et a duned - aad _—" ~ — 
- ~ 4 ~ ~) : / _ - F j f - = a oa ~ ~ —— f f _—— . — a) _ ae on ~ _ 
~~ o> @ —_—- 7 - “ f= = ~~ oa = Do a= ; - —_— 
+ ae <a $ Cot Rane és fs se a a Sas o. = A L 2) | Se , ~ - ~ io — 
cod “ ee does mh me — pa j ~ P - —" » _ e aa ~~ _— — 
° . : ~ . ” j . —_ = j aes ae ra xd j be f oA Os — - “ —_ —_ ” 
a - ——- = . - a ° — as a = - " 7 — a - — ™ — oe aang nts a -— a is _ 
y , nen } wy a. _— - - — ~ ow eee —_ ~~ —_ — 
— . . - —~ ~ had a j ve = j ~ “ ~ e ~ *~ Sed oume — ’ = —S pe “ tne : — 
. oid ~ . el o ~ = ale _ 7 “ — 
Pa -“ 7 ~- / - ~- - ae = _— ~ - ow “ — 
ave ~v a : = ay —~ = wd ie o aos < = = 
—a f ere ia o an f - ¥ a od ema . ones F duend = —_ _ a i 
. — - P a . . — ound — _ te ee - aa) “ j 
‘ a = cn a a _ ~ = ~ - ce » a - ~ 
meee ~ = ~ ~~ o — ~- = = anus 
. > = = ~ _ . - — = ° os - —— ~—- —_ ame 
2 - = o ~— j - - = ae ad ~ = ~ — - = - fC = . 
es ‘ . ae e o a any { — = ~ ion 
> i — - - “ nd « — — os a ~ - > ~ - - » 
- ” ~ a ° or a 7 d me) _ 
- - . j = } = 4 ” _ . ; . . an a 
“i n seed oe . - ~ dons nis * - ~ ~ ~ ~ “ a f j . 
. - = . - - 2 - = = - ~ . = _ j f . ~~ 
. 4 ‘ aa ad - - Da P “ f . 
— eed j - > * ~ = “ ~ f 
° ° 4 . r : m - ts rat. : — . 
5 . . . : : ’ . ¢ 4 f a Fa 
“ . - - a / _ - 7 = x is - ~ ~ ~ * mn — “ 
7 . . . + * - . f - aBe z 
~ = “ ms * r - > aa = 
= - ; 
“ - 2 - a o- dru oz, . on ! “ ” i 
~ “ - ae ~ - ° — — { . 
- - % ce — j : 
ak. f ~ ‘a - on | j " . ‘ : 
~ 5 ~ j + ~ i 
oy “ _ - 4 y “ _ — { - me 
F » " as 7 a ae ; ~ - - = ‘ 
— _ 7 - = a cs es ~ ae — ‘ os ~ = “ f - m 
o ° . . mp ls —' - oe ks a = > — - a ma = 
~ ~ ~ - j - — oo . 
e - Same f — ee bed ae ; ; 
” = - dons = 4 - —— ° —_ « — ~— " —. — = ~ 
ow j j — r ——~ - = - a ~ - 
J ee J “ 
~ J _— . ~ | 
J < 2 - ‘ 
’ “ | |. 


— 
. 


_ 
* 
oo 
~ 


WHITE, &C 


D 


A. 


— 


‘ 


~~ wa 


Ss & SNYDEI 


\ 
\ 


PATIL 


\ 


te 


ylarntill’s 


the p! 


to the 


] 
ich count thereof, in whieh demurrer 


vi 
CMIUPrred 


aLtorne 
(| 


| 
l 


Lilé 


ittorhne 


‘ 
‘ 


sa 


‘ 
‘ 


LO eC 


} 


lid 


THE CIHESAPEAKE & OHIO RAILWAY Co., &@., VS. 


d tl lefendant also presented its petition herein, 


OIMead? and the aerenaa 
mpanied by a bond, according to the act of Congress, praying 
: removal of this aetion to the district court of the United 
s for the district of West Virginia, sitting at Charleston and 
sing circuit eourt powers; to the filing of which petition and 
he plaintiff objected, and the court takes time to consider of 
ODIMCLIONS 
Li anotlhi r day, to wilt, at i cireult eourt held for Greenbrier 
it the court ho se thereof, on the 2Oth day ol April, 1SSz. 


+r i 
i 
. 
CITES A] kKkEe «aA On RAILWA CO 
17 ' 
Prespass on the Cast 
4] t wt + hv {| ar atte 3? \ ‘ _] {| Poe 
i i Came ue iid t ‘ Peli tics, VY LneIY a Oli ¢ Ss, daha rere 
e i : . . 7 ; : ee 
eG Clions to the Hilne oF thie petition and bond to remove 
} | } 7 4 ° > ] 5 7 . 
which were tendered on a former day ol this term, velng 
. ee ae } il 
i considered, the court 1s of Opinion to and doth aceord- 
is the obec onstothe hing o the said petition and bond, 
reason that the same was not presented in. time, because, in 
) on otf the court. this term is not the first term at whieh 
: & 7 | | i . . 
eoulad be tried. and doth alse refuse to remove tlius action 
} } } l | \ ly }*} 14 cy +) ve lee] . , « id 
( Ik LHe Salad PevIlIoO};N LO Will PVUIINES ANG GAeCISIONS, ali 
i < 
ee _ 
>) Tide iif CNaGaAalit { ACCP! eo 
tw ] ] 1] % , : st a 7» 
[ phedelndant Ce ndere (| a bill ot exceptions herein, marked 
} } ] } ] : ] ; } ] ce ] 
WV I Nb, WelING Ss oned and seated, 1s ordered to be filed and Miwaae 
? ‘ } 
record OF this action 
ab 1] ale i a 
Phe said bill is in the words and heures following, to wit: 
1 ] (>? | 1 7 ( 
j PChMIenIDered A 


Bill ot Des if ptions No. |. 


A. E. Writer, Adm’r of J. D. White. Dee’d. 


dant, bv its attorneys, tendered a petition to remoy this aetion 
(11S cLcourt of the United States for the district of West \ iP- 

| ] % ae “4 ° : . . be ° 
sittine at Charleston, in said distriet, and exercising circull 


| 
‘h petition is in the words and figures following, 


endorsed: ‘Tendered to the court this ISth day of April, 
J. Mays, clerk. 
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A. E. WHITE, &¢ 


et itION. 
In the Cireuit Court of Greenbrier County, State of West Virginia. 


A. Ek. Wurre, Adm’r of J. D. White, Deceased, P1’f, 


Ms. 
CHESAPEAKE AND Otto Rattway Company, Det’t 
Petition for removal to the distriet court of the United States for the 
distriet of West Va.. sittine at Charleston, 1n said distriet. and ex- 
ercisIng eireult cot 
To the Hon. Homer A. Holt, judge of said court 
The petition of the Chesapeake and Ohio Railway Company filed 


— 
—- 
| ait 
_ 
_ 
~~ 
f 


in the aboye-entitled suit, now pending in said court, airs ene’ 
shows that the matte | lis prurte In sald suit exceeds, 
exclusive of costs, the sum or value of five hundred delle that 
\ Wn | | between citizens of sonagele states, 
and that the } tithone r, the defendant in said suit, Was at the time 
of the commencement of said sult, and still IS, a ie of the State 
of Virginia and not a citizen of the State of Wes Arse began: yee 
i. White, adm’r of J. D. White, the plantitt : sald suit, 
oO was at the time of the commencement of said sul , al re still 
Is, a citizen of the State of West Vire ginla, 

And your petitioner offers herewith a bona, with good and sufh- 
cient surety, for his entering in said Hist cour of the United States 
for the district of West Virginia, nie dag ( ‘harleston and exereis- 
Ing circuit court powers, on the first day its next session, a copy 
of the record in this suit, and for sacle all costs that may be 
awarded ny sald district court if said eourt shall hold that this suit 
was wrongfully or improperly removed thereto. And your peti- 
tioner prays this honorable court to proceed bo farther hereulameen 
to make the order of removal required by law, and to accept the 
said surety and bond, and cause the record herein to be removed 
Into said district court of the United States in and for the district of 

West Viregimila, sitting at Charleston. 

And your petitioner will ever pray, «e. 
CHESAPEAKE & OHIO RAILWAY 
COMPANY, 
by WILLIAM H. HOGEMAN, 
i Its Attorney. 


And also tendered a bond, with the eertifieate thereto, in the words 
and figures following, to wit: 


Bond. 


Know all men by these presents that we, The Chesapeake and 
Ohio Railway Company, as principal, and William HH. Tlogeman, its 
surety, are held and firmly bound to A. E. White, adm’r of J. D. 
White, dee’d, and all other Persons whom 11 May coneern, 1n the 
penal sum of one thousand dollars, to the payment whereof, well 
and truly to be made, we bind ourselves, our suecessors, heirs, and 
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THE CHESAPEAKE «& ( 


IO RAILWAY CO., &C., Vd. 


, 


. } ' acae pe: eee “dj ; 
areued ana considered, the court was of OPINION tO and accorame ty 
1 ee ] dd i : } +] . onthedefendant leaded 
CGOeS ¢ errudie the salad demurres) dha thereupon tHe Gerenaadll Pucaaee 

' : ces ta 
that it is not Vulity 1n Mahner and forhnh as tiie plaintill? im his de- 
] 7 5 j ] : : ly! 
eclaration hath all TOC and of this the defendant puts itsell upon 
} m } \ 
the eountry, and tli } iti Goth the Ike and the defendant ten- 
} : ee - ' , ' 
Gaeread a speci pica, acCCOMIpPAnIea VY al ahlaavit herein, 1} thie 
WOPrdUS al ures follows, to Wil 
Plea 
| ° , 4 = : . | : ] 
A. I. Waore, Adin’) tf John |) White. Dao (| 
: . _ . : — ;> ' , a} 
CHESAPEAKE W OHIO NWAILWAY CO 
rin } ‘ 
Frespass 1) ear Case 
i 
‘ -: } ] i 
And now comes the defendant and, for further plea to this action, 
j : 4 Ky ] 
Sivs that itis nota COPpOrarclol creat Under and oy virtue OF th 
. , 4 ’ ' , . . } } 
| ; 4 , t 7 ‘} } 
laws of the States of Virginia and West Vireiia, asin the plamtiff'’s 
° } ' " 1] ? i } j . } } 
qaeciaratlon 3s alleged : and thy ne aelehnaantl pus lselt Upon tlic 
: | i 
count Whereupon, Ne. 
‘ hy + 4 >. 7? P 4 \" ] we. I? t y y’ 
CHESAPEAKE AND OHIO RAILWA 
acd 
COMPANY, 
y)> > } 
fy tj (ni liens j : 
4 <)> | _ y ’ — ) 
AY West VIRGINIA, ra 
CY } . . F lo i/ 
(,reenbrier County, | 
} ' } raqxy 1 . 
} » > ye , | “y 7 ty ~ ye - . é J ty , é *v tu? 
William H. Hogeman, being duly sworn. says: That he is attorney 
+] | |. ce Ehals | aa ae ‘iar witl 
Of the Chesapeake and Ohio Railway Cor ppany,and is familiar with 
i : } ° ;* . . . . y } 
bhne matters on which the POreVOINneS pit Is loOUnded cllid thisat As ar 
ea ] := . . , — ma - 
verily believes, the foregoing plea 1s 
< i 
a a | . Te om, sj 
WM. H. HOGEMAN. 
7 , *y + : » * j , > © C 
Subseribed and sworn to before me, this 2Oth day of April, 1SS82 
rex | , Y 
THOS. H. DENNIS, 
j ) Ss 
Notar Public 
— : } : a F i ie ] : ° } 
AY (| noved the eourt to hie thie Scll LO WHICH pk lnitili obweeted., 
] Pe . a : : } ] : 1 } 
‘ nd sald ObDJeCTION, bene argued and considered, is sustaled, and 
| 17 ; l aftic \ ; ‘) f ys >> 7 | i; fT | | } 71 +i : 1 } ’ 
» i i ; =a L adilldaVit ale hot clesmee { : OU in tee cLilcd | Creu pont 
A 
, i 7 : | ? | | 
the defendant, by its attorneys, again tendered the petition and 
] ] ay : : Y ' } ] } : 

Doha s out in bill of « XCeptions No. ] nd asked the court to re- 
4] 7 — —— : ae mi. . — (*, . 
move tls actloh, as prayed rOYr ilk Sala petition OUL, atter ObTection 
] 4 . ao i ] . » . - } 4 ' e ] 1 } 
by piaintili, the court refused to permit sald petition and bond to bye 

. | 
{> | ] nad? an 1 ¢ , } re this Tan } » x ] , — 
bic itid CLUSE LO Pehlove iis calf LOD Ges hy pravea fOl Hkh SATU pectl- 
. i 
* ‘ a ol < . as P} } , i] 
tion, to which defendant excepted ; and thereu he cause Is con- 
; ‘ we 


n the motion of the defe 


Wrest VIRGINIA, } 


LOIPIeT County, } 


[. Jonathan Mays, clerk of thie 


certify that the foreg 


cript of the reeord ot the ease of 


rary ‘ 
10 SUD « 


Ine Is a tru 


| Ot (yreenbrier COUNLV. 


U and comple 


A. k. White. adm’r of J. l 


Le trans- 


». W liite, 


i 


“ 3 ee ie ¥ r 
Vand: tit ee IK wr iyi” A TES es ame : . . 
5 EERE AG EUY EIA sag Ss Ae So eR ge NOOR LARS Oe MER Re gE, REE SE EE, 


A. E. WHITE, &C. Ze 
s. Chesapeake and Olio pciecn Company, now pending in the 
circuit court of Greenbrier county, West Virginia. 

Given under my hand this ts 281 h dav of April, 1882. 


JONATHAN MAYS, Clerk: 


And now at this day, to wit, ata district court of the United 

iS States for the distriet of West Virginia, held cul Charleston. 

on the day and date first herem mentioned, to wit, on the 

6th day of November, ISS2, this day came the defendant, by its 
attorney, and the plaintiff, though solemnly called, came not. 

Thereupon it is considered that the said plaintiff be non-suit, and 
that the defendant go hence without day, and that it recover against 
the plaintiff $5.00 damages for his false clamor besides its costs in 
and about its defense herein expended. | 

[, Jasper 7. Moore, clerk of the district court gece dante States 
for the district of West Virginia, certify that the fore gon is a com- 
plete transcript of the record of an action at law late pe nding in 
my said court, at Charleston, in which A. I. Whit we r of d.-D. 
White, was plaintiff and the Chesapeake and Ohio Railway Com- 
pany was defendant. . 

In testimony whereof I have hereunto subscribed my name and 
affixed the seal of my said court, at Charleston, this 25th day of 
December, 1SS2. 

ik. @.! JASPER Y. MOORE, 
Clerk D. C. U.S, D. W. Va. 


MxuHipit No. 2. 
Wesv VIRGINIA, Jo wit: 

At a supreme court of appeals held in Wheeling, in Olio county, 
on the l4th day of October, 1SS2, this day came A. EK. White, ad- 
mininistrator ot John D. White, deceased, by A. I. Mathews. lusq., 
his attorney, and presented a petition for a writ of mandamus to be 
directed to the Hton. Homer A. Holt, judge of the eireuit court of 
Greenbrier county, requiring him to proceed with the trial of a certain 
action of trespass on the case, in which the said petitioner is plain- 
tiff and the Chesapeake and Ohio Railway Company is defendant 
“just as other causes on the trial docket of said cireuit court are 
disposed of, or else to show cause why he has not done so,” witl 
duly certified transcript of the record of said cause accomMpanyin: 

the petition, which being seen and inspec ected by the court, a 
1} rule IS awarded LO be direeted to the Hon Ilomer A. Holt. 

judge of the cireuit court of Greenbrier county deems pe 
the 10th day of the next regular term of this court, to be held ; 
Charleston, in the county of Kanawha, requiring him to show caus 
if any he can, why a pere ae writ of mandamus requir 
to proceed with the trial of said cause should not issue. And it is 
further ordered that service of a duly attested copy of this order 
shall be considered service of the rule aforesaid. and that cl copy of 
this order be served upon the Chesapeake and Ohio Railway Com- 


} 


a aa 


pany. 
A copy from the record. 
Attest: O.S. LONG, Crk 


r 


e THE CHESAPEAKE & OHIO RAILWAY CO., &C., 
Notice 
To ‘\ 0 W hite adm r of John 1). W hit deeeased 
Ye re hereby notified that on the LOth day of January, ISS5, 
We sh ply to Tfon. John J Jackson, judge of the district court 
ft tl ted States for the district of West Virginia, at his office 
Pau ire, in said district, for a preliminary order of injunction 
hibitine, rr ining, and enjoining vou, your attorneys, and agents 
from pt ev any further with thi application lor a@ peremptory 2 
| | mus in the supreme court of appeals of West Virginia, 
els requiring the judge of the circuit court of Greenbrier 
Lit West Virginia, to proceed with the trial of a certain action 
. which uu are plaintiff and the Chesapeake and Olio Railway 
(Oo) ndaht, or 11) ahy ther way to secure a tril Ol trie 
\ Lin the circuit court of Greenbrier county. 
CHESAPEAKE AND OHIO RAILWAY CO., 
By Counsel, 
WM. H. HOGEMAN, Atty for C. & O. Rwy Co 
‘ l Wiis ¢ ndorsed iS follows 
te) \\ s] oon Ts 7 
{, p24 (0. | 
W.S \ les, | QO duly SWoO SaVvs That ()] thie OLEL ¢ ay of Jan 
lary, 1SS3, he delivered a true copy of the within notice to A. FE. « 
White lm’r ot J. D. White, dee’d. 
W.S8. RODES, A. 
SI bed and sworn to before me, this 5th dav of January, 1SS85. 
QUIN MORTON, Justic 
° } ] ° _ } } o 3 
he TOHOWME Is a COpy OF the bona required mm the order ob in 
unetion and given by the complainant in this cause. to wit 
Bond 
Ine \ all nied by these pore SChHts, that we, tlre Chesapeake and 
Ohio Railway Company, principal, and Wm. Hogeman, surety, are 
held and firmly bound unto the United States of America in the 
ust and full sum of one thousand (1,000) dollars, to the pavinent 
whereof, well and truly to be made, we bind ourselves, our heirs. 
executors, and administrators, Jolntly, severally, and firmly, by thes — 
present Sealed with OUT St als and dat d this L2th day of January 
ISS5 
The condition of the above obligation is such that, whereas, the 
above-named Chesapeake and Ohio Railway Company has obtained 
from th udge of the district court of the United States tor the 
istrict of West Virginia an injunction restraining, inhibiting, and 
yn Ky. White, administrator of J. D. White. deceased. his 
ents d attorneys, from proceeding any further with the applica- 
on for a peremptory writ of mandamus in the supreme court of ee 
Lp pr Is ( f West Virginia, OT elsewhere requiring the judge oft the 


4 9RE ane i i aa ee i " . 

A. E. WHITE, &¢. 31 
circuit court of Greenbrier county, West Virginia, to proceed with 
the trial of a certain action brought by A. E. White, adm’r of J. D. 
White. deceased. as plaintiff, against the Chr sapeak« and Ohio Ral- 
way Company,as defendant, or'in any other wav to secure a trial of 

the said action in the circuit court of Greenbrier county, 
AG West Virginia: Now, therefore, if the said Chesapsake and 
Ohio Railway Company will pay all costs and damages that 
may be meurred or sustained Dy A. de. White, administrator, as afore- 
” saad, 11) case the said Injunction shall are dissolved, then this obliga- 
tion LO he void. else LO remain in) full foree. 
i= CHESAPEAKE AND OHIO RAILWAY CoO., 
By WM. TL. TLOGEMAN, Ass’t Counsel [SEAL | 
WM. Ti. HOGEMAN |SEAT. | 
aken and acknowledged before me, January 12th, 1885. 
Teste: JASPER Y. MOORE, 
Clerk 1). U. Uy ». Dist. WV t.. Li Le wey i Me hort i, 
1D) puly ( lerk of said Court. 
endorsed: [Filed January 12, 1885. ‘Veste: Jasper Y. Moore, 
clerk 
And thereupon a subpeena in chancery was issued from the clerk’s 
office of said court in said cause, Which subpcena together with the 
order of injunction entered therein, and the return of the marshal, 
i is In the words and figures following, to wit: 


. , a | » | © } 
We command you that on the first Monday in Mareh next. at 
| } » J . ? ] ey. 4° P ? }° 4 Me i > 4] ’ 1 , 
rules to be held in theecierk s olnee of the aistrict court of the Lonited 


States for the distriet of West Vireinia, at Charleston, laying all 
other matters and excuses aside, you do cause an appearance to b 
entered for you in the said court to a bill in chancery filed against 
you by Chesapeake and Olio Railway Company, a citizen and in- 
habitant of the State of ,and that you do answer concerning 


& 4 
— 


such things as shall then and there be alleged against you, and ob- 
serve What the said court shall direet in this be halt, Upon pain of an 
attachment issuing against your person, and such other process of 

Contemp! as the said court shall award. 
i. Ly Witness the Hon. John J. Jackson, judge of the said court, 
at Charleston, this 12th day of January, A. D. 1584, and in 
the 107th year of the lnideps ndence of the United States of Ameriea. 

‘Teste : 
is, s. | JASPER Y. MOORE, 
Clerk: District Court U.S. District W. Va. 


} 
Me HLOTAMaAMITE, 


The defendant is to enter his appearance in the suit mentioned im 


7 the foreeoing writ, In the clerk’s office therem mentioned, on or be- 


OL THE CHESAPEAKE & OHIO RAILWAY CO., &¢C., VS. 


for day on which the said writ is returnable; otherwise the bill 
VM ken Pro « if Esso 
Teste: JASPER Y. MOORE, 
~~ Clerk D.C. U. S., Dist. W. Va. 

lndorsed: Phi hin-named defendant, hisattorneysand agents, are 

ea, Tesi he cl CIO] lead, 1 wi! othe rwise ordered, n the 

cause, from proceeding any further with the ap- 

lation Tor a peremptory Wri of mandamus in the sted mie ee 
lp] {f West Virginia, or elsewhere, r Qui ing the idee of t 

irt of Greenbrier county, West Virginia, to alebieai vith 


A 
: . - 


inaction described in the bill in this cause, brought 
Ly A. I. \\ lite. administrator of John 1). W hite. deeeased. cs plain- 


O st the Chesapeake and = —— Company as defend- 

iny other way to secure a trial “A the said action in the 

court of Greenbrier coun Wes Irginia. Bond and se- 

eurity given as required by the cater of injunction. ‘Teste: Jasper 
y Moor clerk , 


Return of Marshal. 


uted the within writ on A. KE. White this the 16th day of 
, », by delivering to said White a true copy of the same. 
G. W. ATKINSON, 
. U.S. Marshal. 
By A. C. LIGGE?DT, 
Special Dep ty. 


LS ¥ Jasper Y. Moore, el tw. rk of 1 the distriet eourt t of the United 
States for the district of West Virginia, certify that the 


fore- 
FvoIng is a true transeript of the 


record and proceedings of a chan- 
cery cause pending in my said court at Charleston, wherein. the 
Chesapeake and Ohio Railway Company is plaintiffand A. EE. White, 


administrator of John D. White. is defendant. as it now appears 1 
mv sald court 


[mn witness whereof I have hereunto subseribed my name and 
affixed the seal of my said court, at Charleston, this 2 


23 day of Janu- 
ary, ISS3. and in the 107th year of the Independence of the United 


Teste: JASPER Y. MOORE, 
Clerk D. C. U.S., D. W. Va. 


District court United States. distriet West Virginia, Charleston, 
shee , 
W est Va 


(Endorsement:) D.C. U.S... D. W. Va. Chesapeake & Olio R’w'y 
Co. vs. A. I. White, adm’r of J. D. White. Ch’y. Transcript of 
record. “A.” Filed Jan’y 24, 1885. Attest: O. S. Long, el’k. 


(ee for tr: anscript, $11.75.) 


And on another day, to wit,on the 5th day of February, 1883, the 
following order was entered : 


A. E. WHITE, & 
AQ Ord iz ot SUPT bid ('niuyrt ofr Appeals. 
A. EK. Witire, Adm’r of John D. WI , Deceased, Petitioner, 
Llon. Homer A. Horr, Judge of the Cireuit Court of Greenbrier 
County, Det ndant. 
OStyve) Qy potty 1 > wraert { ‘ iP 7 ‘ 
MOTT al '- LI1LION) TOY a WLI OL NaldamMus. 


; 


j sey fy 1 | ‘¥ »* —— ha ’ ] _ 
it appcaLriwme tO the court. in the answer of the Chesapeake aha 
] I> } ical 5 ‘ ‘ ea re a ay ] . ? 

Ohio heiway ¢ pany to the rule Nere tofore issued 1 thi S CAUSE, 

{> ] ] ered Tay ° _— ‘ ; _- 

hied Oh the ULIL Chay oO] ee W. H. Hoge- 


: ia apg Ly 
man, Isq., an attorney practicing in this court, and in FE nye “—_ 
| i : A , | as ee 1°. : | 

acecol pan Sauld answer, that the Judge of the district cou the 


} 


or the district of West Virginia <iasgtani yi 
-_ 1 = a PIC Se. « 

-enjon i sald Andrew & While admiabinaiaeel John 

D. White, deceased, from prosecuting his petition for a writ of man- 


United Stat 


id that said process of Injunction has been 
] 


(Li j l; | 
} } * 7 ] 
served upon the said Andrew [é. Whi 


te, administrator as aforesaid, 


. ‘ c ? ] ,° . . =: ; . - 
L}i mhUurthner appearing trom) the recora ol said Myunetion Cause In 
} } a ¢ ° salle: arr a . ‘ s° ae . , T 
Che Sila CLIsStrie court Oo the [ nited states [or the distriet ol West 


Virginia, filed with said answer as Exhibit “A” aforesaid, that the 
said injunction was issued upon a bill filed by the said Chesapeake 
and Ohio Railway Company, and sworn to by W. H. Hogeman, Itsq., 
Its attorney: Now, therefore, it 1s considered by this court that a 
| is hereby, awarded against the said Chesa- 
peake and Olio enue ag, a and the said W. Hl. Hogeman, 
attorney, returnab this court, at Wheeling, on Saturday, June 
oOth, S68, coqnbeltes than, nial dna al teen, alee aaah if any 
they, or either of them, can, why the said Chesapeake and Ohio 


Railway Company and the said W. H. Hogemat 1, Esq, its attorney, 
should not be severally fined or attached or therwise proceeded 
against for ao. conte hipot of this court In atte Miyp tine to obstruct the ad- 
ministration of justice herein; ~~ t is further ordered that service 
of an attested COpPy of this orde shall be considered service of the 
rule aor sad. - 
A COPY from the reeord. 
Attest: O. S. LONG, CUk. 


(Record printed March 5, 1885.) 


OO, D1, WN 92 And on another day, to wit,on the 80th day of June, 
ISSS5. the following order Was made 


Upon (f Pr fition for (f Writ of Mandamus. 
/ j ji 


A. KE. Wuerrre, Adm’r of John D. White, Dee’d, Petitioner, 
wS. 

Hon. Hower A. Hour, Judge of the Cireuit Court of Greenbrier 
County, and the CHESAPEAKE AND Onro Raiway ComMPaANny, 
Defendants. 

The court having maturely considered the petition filed in this case 
say 7 tS 
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A. E. WHITE, &¢. Od 


has been there regularly docketed, and it appearing to the satisfae- 

tion of this court that the facts thus stated are true, it doth, Upon 

the e round and for the reason thus lleved by the defendant, pen 

for that reason alone, decline and refuse to proceed furthes 

G2 with this case:” to which ruline of the court the plaintiff 
excepted. | 

Qn the l Ith day of October, Iss, the =11d plamtif, by counsel, 

sented his petition to this court, praying a writ of mandamus t 


directed to the Ilon. Homer <A. ITolt, judge of the circuit court of 
(rreenbrier COUNTLY, requiring him LO proceed W ith the trial oft said 
Cause, OF show CAaUSe why he has hot done SO. Thris COUTT awarded 


the rules prayed for, which Was made returnable LO the L nth day 
of the January term, 1885.) The rule was duly served on the judge, 
and also on the Chesa peake & Ohio Railway Co. 

The judge of the circuit court 1 | 
he refused to proceed with the tra of the ease, says: ~ [le deelined 
and refused to proceed further with said action, because it was made 
LO Lp) _ LO respondent ory. notwithstanding the proceedings lisacl 
in said action in the cireuit court of Greenbrier county at the pre- 
ceding term, a transcript of the record of said action had, prior to 


1} lis ers wer, as 
7 


such motion, been filed, and said ction docketed tn the district 
court of the United States for the district of West Virem A. <1tting 
at Charleston, and exercising aaaik court powers, and because said 
sald action was then pending in said district court. Under the eir- 

Cubastances hee respond nt was of OpInion, and accordingly 
()55 decided, the jurisdiction of the erreuit court of Greenbrier 


action. Respondent files herewith as part of this answer a certified 
copy of the order of the said district court, filing therem the record of 

oe sr | docket -cuid ae ae, ee > oe 
Salad action, ali ()¢ cetineg Salt action to be further proceeded 1h mW 


ro ‘ : " : , a i 3 : P , , , > 
Saladi COUT sense LO the auch of 4 OHWGress Th reratloh to Cases re- 


county ee yas ae he could proceed no farther with said 


moved from State courts to the courts of the United Sta ln view 
of the premises respondent asks t het the mandamus praved tor be 
denied, ana the rule which Hets been awarded Aalst him dis- 
charged.” The sad order referred tO 11) the above Answer. ¢ ntered 


in the said United States court on the Ist day olf May, 18582, omitting 
thie caption, is cs follows: 
This day came the defendant, by W. H. Llow Mahl, 1s attorney, 


} ? > 
and presented atrue and complete transcript ot a record oO] thie 
] : . : : } t vf ’ y 
Habove-e untitled Action lately pending lh the ¢irvecull Court oO (areen- 


brier COUNLY, West Va., Including therem the proces dings taken LO 
renove said action from snd elreult COUT TO thiis eourt, and, on hio- 
tion of suid defendant, 1t is ordered that the transcript of the record 
aforesaid be filed, and this action docketed in this court, to be therem 
proceeded with pursuant to the act of Congress In suc | 
nicl provided.” 

The Chesapeake WY Olio Railway (Ok. 11) its answe r, re- 


G4 sisted the ISSUING of the mandamus on three erounds : 
leirst. That ‘ ‘this }) roceed] hg is neither an appropriate nor 


available remedy under the law tO accomplish L1e object Oi the per 
titioner in this procecding. If the aetion of the honorable judge of 
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of mane 


Hl) THE CHESAPEAKE & OHIO RATLWAY CO., &@., VS. 
ise of Which he did not hav niehtful jurisdiction. Was this a 
troversyv between citizens of different States? The reeord shows 
at the plaintiff White was a citizen of West Virginia. 
S COU | ws that the Chesapeake & Ohio Railway 
Ss a corpo! l-ing and operating a great line of railway 
| | STLis he entire State from east to west, and that it could do so 


. j ] ] ," ? f . 4 ] . ) ? 
by operation of the laws of West Va., and it is therefore 
esti poration, and with e meaning of the judi- 
act of Congress is a eitizen of W.Va. The elreuit court 


pant 


brier county judicially knew this, and therefore knew trom 
iA } tition itself that the CONTPOVCrSY was not between 
different States, but of the same State. This was a sufh- 

for refusine to remove the ease to the circuit court of 

ed States. although not assigned as a reason for the re- 

) But the said circuit court held that the applica- 


| 3 | ) : 
LION FOr TeMovai Cal too tate—that 1 Was not made al the first 
Cri ‘ piecil 4 nN V ( been tried, Is this true 7 The 
third section of the act of Congress of March ord, 1875, provides 


henever either party, or any one or more of the plaintiffs or 

entitled LO remove anv suits mentioned, ss i shall 

desire to remove such suit from a State court to the cireuit court of 

United States, he or they may make and file a petition in such 

bat ® ly hore or at the berm al which sald Cause could be first 

tried, and before the trial thereof, for the removal of such suit into 

tl it court to be held, «e.. and shall make and file 

therew ith a bond. with vood ana sufficient surety, for his Or 

7] their entering in such circuit court * * * a copy of the 

cord in such suit; it shali then be the duty of the State 

Ci ACCE PI sald petition and bond and proceed ho further 11) 
1} sit. Ae 

n Babbett vs. Clark, 105 U.S., 606, the Supreme Court of the 


Lnited States nel “that under the aet of March Ord, 187d, the case 
hot be removed Whiess the petition tor removal Was filed ab or 
VWeTOLre tha term of the State court at which the CaASEe eould le first 
tried and before the trial.” The Chief Justice gad, Pale hiZ: “The 
act of Congress does not provide for the removal of a cause, at the 
first term al whieh ra trial Call be had Ol) the issue, cls finally settled 
by leave of the court or otherwise, but at the first term at which the 
cause, as a Cause, could be tried. Under sec. 12 of the act of Lis), 
: ,79,) the application for removal must have been made 
yy the defendant when he entered his appearance, but under the 
ucts of 1566, C. 2838, (14 Stat., 306,) and 1867, C. 196, (/d., 538.) it 


a i 
might be eflected at any time belore trial. Chis was the condition 


of existing legislation when the aet of 1875 was passed, and the 
uage of that act shows clearly a determination on the part of 
eress to change materially the. time within which appli- 
77 eations for removal were to be made. lt Was LOre liberal 

than under the act of 1789, but not so much so as in: the 
later statutes. Under the acts of 1866 and 1S67 “it was sufficient to 
move at any time before actual trial, while under that of 1875 the 
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election must be made at the first term in which the cause is in law 
triable.” 
Chap. 1?.. SEC. 4 Code GOD. brovides that a | at al fe na: ant who 


ara fal } } , 
ypears fails to plead, answer, or demurto the declaration or bill, a 
a r | a . 1. > 4 | ] ry of } 4 F ] 
ruie MaV Ve OIVel PlIni tO plead it i)¢ li to appear at th ruie 
ae 4 ] ; + - j ! ] } 
iy at wihlel the process acalnst flim 3s returned executed, or when 
‘ i < 
; ; t ; 7 ; { ; + | t ] ] ° ; 
It Is returnabie toa t I) | LHe T1TVst TULlIe GAaV aller 15 1S so re urned 
] {4 oF { } } i > 
this Digintiiy, WE ne has hied his declaration or bill, may have a eon- 
| 
ditional MmdewmMent Or adecre MIS? ls O such detenadal N » Service 
a ’ : | } 4 S| ] 
Ot SUCH Geeret iS ()] (LIT]TO] Lime SP )ELE] df necessary. 
| t t £1) } vt 1 Wla j ) tly, 17 } } rh) lafan 1 f 
rt] < Lif Li \ | i iif ict \ AaAltTl Lt) ‘eT iit io EEUU CU i Liat (j ehnaaht 
| } | 
¢ ; t t f | | } } 
COVELL rf) GA@eTAU I ( Al Live CX} rs) Ql OF hiv Tule Upon Im with 
ae | + | |} hill shall 1 
which I) ellis tO COl boi z I [| Cals be Jyh equity Lilt Dylil shall eC? 
+7 +» ) + } t vy : { ] 1, " . = ++ } +, uy 
Chntered as takell TOP, CONTeSSea aS TO JIM. And lt it e at law 
m7.) } 4 ] 1} } i } ° ’ ° } , 
trac iert sae ra ‘) ; mys’ ) rapport orn a8 1? ii" ) 
(o™ MWademMenbl Shait De entered agalhst Hin, With an ordel he 
’ 4 > . , . . 
damages to be enquired into, when such inquiry Is prope! 
' 
~ 1— en 3 - “Tt 9g defend | a a es ae. . =. 
‘ea, a, ie t provides. ra adeiendant against whom yuarmMment 1s 
: , + | { | 1 | { ‘. . . } } 
ChHntveree ee CTT Stlelit, DECTOPe Tb DEeECOMIeS Thal Lppecakr ahhd Dieas 
. ] Ss 7 i | j ‘ 
‘ } F > 
tO Issue 1b Sliali be Ss S1ChC unless an order tor lnquilry o amag > 
A 


? } } ] 
— ; , ' 
WOO Cause Any such issue may Tried thre same tern) uhtess the 
;* } } } 
{ 1 ; .?° ) 
defendant Showy +7 ASAG am LIS IO] ci COMtLINUAaAlIG 


. e ' 46? ‘ | dé ’ oe. ie ] ¢é 4 , ’ 
Sec. bof Chap. Lol. Code. p. 626. provides that: At the next term 


aiter an order at the rules for an maquirv of damage s tne same may 
. ‘ e 


. ] ] (? ae .. 4 ™ f ’ ’ 
be tried and a final mMadement rendered there ll, ULIESS vood CAUSE 


It has been frequently decided by the Virginia court of appeals, 
and our own, that the court has control over proceedings at the 
. || | ken, and such ecorreec- 
tion will not di lav the tral of the case; and, also, if the defendant 
pleads, what Ver deteets appear 11) the rules are enti ‘ely immateria I. 

A demurrer Is a plea,and tenders an issue of law. ‘the defendant 
demurrer is a plea, and tenders an issue of law. The Hofendiaat 


} ] + + . ‘ s> | ° ‘ | 7" ‘ 4 é‘ ‘ , 
demurred at the first term at whieh he eould have appeared 
“4 tv the action Phat denurrer could have been at once heard 


and determined, and iat have ended the ease. Had it 
been overruled, according to our practice, the case could at once have 
been heard and the damages ascertained, whether the defi ndant 

tered any other plea or not. He did not file his petition at that 
term, but the next, and clearly it was not under the decree of 
Babbett os: Clark, supra, filed at the first term at which the case could 
be 4 ind was not tor this reason removable. But 1t is insisted 
that vas removed whether removeable or not, and that the State 
court has no voice in determining whether or not the case was re- 
moveable; that the filing of the petition and bond ipso facto ousted 
the Jurisdiction of es State court, and conferred jurisdiction on the 
cireuit court of the United States: that the namics is effected by 
the aet of the parly re we le LO file a petition and bond, and no 
matter whether the petition states facts necessary to alee a case for 
removal or not: it matters not whether the bond is in form or 
whether the surety is sufficient, the case is removed, and the 
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that when certain facts specified in the act exist a petition may be 

ade and filed for the removal of the suit. The existence of the re- 
juisite facts must be ascertained by the court, and to that end the 
averments of the petitioner in regard to them may be controverted 
by the opposite party Under the act of 1789, whieh was like that 

t 4] i ‘ 
LS7io Nn this particulal fhidavits or other proofs wer frequently 
] ved to eontrovert thr pet 1101 war COU] C1LCS O1) {lis port 
| 

A son vs. Manufactor’s Bank, 14 Abb., 486; Fisk os. The Chicago, 


} ’ . . ) > » 1] \ ' i“. 9 ) eo 
b.OCK Island at Pacific R. RR. 0..0 ADD., N.®.. 490: Smith vs. Butiet 


38 How. Pr.. 192: New York Piano Co. vs. New Haven Steamboat 


rt 1 ‘< ae ] : a 17 : ‘ : ehian 6) 
In Caswell vs. Sehleyv the court said: “ When a eourt in which a 


; 2 1] : Da = O- ; te Bact _ —_ 
Cause Is pending IS ealied on to Vield ts Jurisdiction OW StatuLlory 
. | s | 
conditions, sald to appear on tii Cr f certain documents presented 
+ : : a ] } 4 is | + | . 
LO If b TUSE Tspecl CLO’ rmehts ahd determine whethel 
: 1° . : ] . . P .. ; _ 
S | Lhe COnNdItIONS appear or Ho flow else is itto know whethet 
-_ a 
to retain the ca Y part with it—whether to erant the ap- 
L( Ctalll tilt ase Or parlb WIth lt—whet(her to VYrall i} aly 
+ . fy : 4 ' +] }> , t ]] }, iy 
Pilcatlol ()] relius aaa 1 ¢ i i LO Cal Li) . ean "e Silil penamye 
, 9 _ ; } ees -_ ; ee 
or out of court: If a eourt Is to KNOW the situation of its OWN DuUsSI- 
} } 4 + + a } 
ness, and how to order its roceeadlne’s 1hh rerereli Lhereto, 1t Cannot 
{ | ° } ; + 
ecline the duty of deeldinge whether a e@wiven ease ssa part OF Its 
hyde rMOQSe ’ 1} ¥ whe tlie (illTaQ +} })} ] 1} narlyu yy 6? lA Tore 1{ 
DUSTTIECSS ()] it) | i1C 7) Lilt U tories e Tt. PPE PICT | eerenen LOT U. 
ry.) } r : . ] ] | , } by]y 
thie scheme of removal ordall L DY Congress Is Open ana pu Ie, 
i 
—- + 7 , ; 4 ; err } ~ — ae . 
It 1s b\ DevLLion. l{ contemplates a taking with leave and not tur- 
e A | 
] } . 4 { . } ri} { : 
| \ ( i \ bD\ cl Sort a) | Statu Ory bel be . i il ~. LU LAS Lit he LO know Ol 
4 | eee eer ee ' ] :, ] ] { i] : ¥ r { 
the proceedings tor removal and see tha bLnieyY are sueh gas the act 
j >. { ] ° 1,4 
: ) ’ ’ t } 7 
pres DES, Where bLheyvy Coniorm ythe aet the eourt has no rle@nt O} 
ae t | mnie {| f } aa 
Powe! LO retalhh the Case, ~ahnd WI re tev Tali Nanny essential partic- 
"ae oes - ——ae oy Slane ; “J - , 
Uidr 1b NAS NO VWI Or powe) hi tf CrrSy mway or order 1t re- 


tics 
TVR? I. f ' i ry ) } >? ] ' } ne + t | LY >} 
Lhe courts of last resort of a Marve NUMVH!er OF the states Nave pul 
1 POT) t]hy¢ removal 6} T< cyt ( Y>«Cr?} cx weit | > QO —_ t + | . yt t ()] t | , 
ty ti Utd CliIUV« ct { i Jase" 14 > = rev ara LO LIL ric iL UY Lidt 
State court to investigate and JUuUdICIaILV pass Upon fhe Tacts 
° — 4 | ] 
S*) necessary to entitie }) tO ;: rer) ae Ol Gis Cause berore 
: ] j ee : } } > 4 i ] 
itis compelled to relinquish its jurisdietion. But in full 
4] - . 
ACCOLTCU WIth these state L\ULNOTITICeS Aare thir (LCCLISILOLNS | an Sup Py) ¢ 
een eo4] lone ts hi oe > aS a } _ ] 
(court of the [ nited States, In Liiis particular. cs Li has Dee] held 
i 
| ; } a : ‘ ‘ » Ton oil , ON } , | : 
b\ the Supreme Court of the United States Lhere Is no esselitial adilt- 
;° ard r } — } 
ference between thre act of IvS9 and lSé Py CrOrdon vs. Lonevert 
> ( urs 1») { ] 
Lt in. Ot there Was a WPlt OF error to the supreme court ol IKen- 
? ] ‘y ) = ) } } } t ] i j ‘ so +} 
ruck \N i Late Mieryor court had a nied bee DTaver Ol thy Os 
« A 
ar ve" rs ft 4 2s (74 
titioner for a removal of the ease, and the judement was aflirmed 


by the supreme court of the state. Althou rt) this decision Wiis ren- 
dered in iS42 it is the first case upon the subject of removal of 
Causes to be found 11) the reports of the Supreme Court ot the United 
states 


After quoting the twelfth section of the act of Liou, On }). 102. the 
COUPL, by Mr. Justice MeLenn, SaVS : ki [onder the above seetion it 
must be made LO appear LO the satisfaction oft the State eourt threat 


‘ 


the defendant 1s an alien, or a citizen of some other State than that 


a eeeneatets ims * y : ‘ “ " 
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in Which the suit is brought; and that the matter in controver 
exclusive of costs, exceeds the sum of five hundred dollars.’ 
lKanouse vs. Martin, 15 Hlow., 198, was also decided on writ of 
SO error to the State court, and the court, page 208, by Mr. 
Justice Curtis, said: ‘* Where by a 
it appeard to the court of common pleas (the State court) that the 
sum demanded in this action was one thousand dollars. and whe 
it further appeared that the plain til Was a citizen of the 
New York, and the defendant of the State of New Jersey, and that the 
latter had filed a proper bond, with euieas surety, a case under 
the twelfth section of the judicla ry acl Was made out, and ccording 
to the terms of that law it was ‘the nthe duty of the State court t 
accept the surety and proceed no furt ther In the cause ;’ not his duty 
to give up jurisdict lon on the filing of a petition merely, and a bond 
Whether sufficient or insufhicient. but to look at the facts, and if a 
case for removal was made, and a proper bond filed, with suflicient 
surety, of all of which he was the Judge, then, and not until then, 
was It his duty to relinquish his jurisdiction.” Chief Justice Waite 
with whom concurred 7 Justice Davis, in his dissenting opintol 
Insuranee Co. vs. Moore, 20 Wall., 458, said: “The State court had 
jurisdiction to try ‘the question of citizenship upon the peti 
S4 tion to transfer. Upon the facts [ think it was authorized to 
find that the company was for all the purposes of that action 
a citizen of Wisconsin, and refuse the order of removal.” The 
right of the state Court to enquire into the sian of the peti- 
tioner was not mie tioned in the opinion of the court. In Fashnacht 


a Inspection Of} the recorad 


rs. Kaul, 23 Wall., 416, it was held that “the refuse 
court to grant a removal under the act of Congress hot’ 


a 


excepted to. and that matter not having been involved in w 


State 


been 


before the supreme court (of the State), its Judgment eannot be held 
to have embraced it, hor Indeed cl}) vthing but the matter of thi 


dissolution of the mjunction, a matter whic sh involyed no Federal 
quest lOn. lor this reason the writ of Crror was dismissed. 


In Kimball vs. Evans, 95 ULS., 3. 20, Wai C.J., said: “Itis clear 
we have no jurisdiction 1 this CaUust r be ude} t of the su- 
preme court is mot the final judement In the suit. It disposes 
finally of one of the questions Involved in the suit, but not of the 


suit itself. The suit is still pending in the ante court, and it Is 
hot Impossible that the parties how complain OY nav ve satistied 


with the judgment which they may in ib end be able to 
So secure in the State courts. If not, after iy Be ul jud@ment has In 
fact been be by she feanee court of the State in which a 


decree in the suit can be had, the ease may be again brought here 
fora determination of the questions arising upon the petition for 
removal.” 

In Railway Company vs. Ramsey, 22 Wall. the Court, through 
he Chief Justice, said! “To obtain the transfer of a suit the party 
desiring it must file 11) the State court a petition therefor and tender 
the required security. Such a petition must state facts sufhieient to 
entitle him to have the transfer made. This cannot be done with- 
out showing that the circuit court would have jurisdiction of the 
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‘anh YemMove the cause aS a Matter ol roht.” LO UT. Re, ves To thie 
sume effect is Babbitt os. Clarke, 103 U.S., GLO. 
ln Railroad vs. IMoontz, 104 U.S.,5, the court held “ that the juris- 
dietion IS changed when the 1’ moval Is ae manded 11) propre r form 
and a case for removal is made. . : The rohit to remove Is 


. } 4 } } ° { ’ ; . 
qderlrvyed Troh) va law of the | hited states, and whethera case 1s rrvsrcte 


for removal is a Federal question. If, after a ease has been made. 
l, — } - » 4 sort . eeect } } 
the State court forees thie PCctrllone rPtoad trial and JuUadagMechtl and the 


highest court of the State sustains the here rent, he is entitled to a 
writ of error to this court if he saves the question on the record.’ 
| 
Hlow could he save the question on the record unless the court 
had judicially passed upon it and @iven its judgement thereon 


° } } ‘ r ’ - ‘ 
} j ‘ } » ? . ; 7 > « ] : H ‘ + *y . 
National Steamship Co. vs. 4 ugImMAaAN, LUO UL. S., Was a Writ OT el 
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e Lb obked Cd A ULEIOPIUS LO proceed tl COT PUTLY Vas entitled to 
} ’ ¥ ’ ’ : _" * 
} } 4 2G 5 ) ; i ; ’ A t , 
reVara Lil (j CIslOl) als flied OU hci] cl Libert (} Du i] Weis COs 
] LY’ ¢ t | { ; — t y ! +? + | 4 
cerned, and Was hot OUNd, IM Oraer to mM Nntall the right oF re- 
t } " ¥ } f ! } ’ 
moval, to PLroe st, at subsequent staves oj thar Lblel aValhHst Its exer- 
: ; ] sig ae 

Cle OF TUPTISGICIHION 1) deed sueh cLCOUTSE WOUIG SCaArecely Dave ay 7) 

Hy ] . a | ] : 
respectiul to the State court after its ruling on the point of juris- 

} ] \ ] i ‘ 
Li LiIoh Naa Heeh Mack A fearned writer has cl] LIV Sala lf th 
peers a ved of its jurisdiction until it is judicial! 
COUTL Ci LOL De (Cp) cdl O iLS pad SCLICLION CELT Lb IO MeLICIAalLy\ ill- 
7 ] ] + - 
formed that its power has been suspended, then if cannot ve so de- 
} 4 } ] ‘ ; 
privead Uniti It yudiclally ascertains the truth of the assumed _ faets 
. : eae ine . : ' > } , 3° { " ’ 1] 
by which that Suspension has Heel allecteqd C Cannot JUGICIALLY 
‘ 


ey , + 4] ee Ee, —— > 4] $e ay ere ead 
know that the jurisdictional averments of the peuition are true Withi- 


eS ee ae) ae ; 7 nea uae mp 

out a JudiIelai mquiry, and It Cah MaKe NO SUCH WMGuirvy without 
. « | 

the right to eontrovert said averments. Phe State court UhngGues- 

| a oe oa oy - a oe 1, 1 rn 

tionably had thre rightiul Jurisdiction of the cause betore the Hline 


} 


;* Pes . P ] é , . . . 'y + | . + . . + 7 
Of] the petition, and unless thi averments OF the petitlon are true its 
. : | ' 


larisdiction continues, because a mere Hetlon or fk Isehood cannot 
; " secak acct rh] :, ae ae 
transfer its Jurisaiction. Phen must the court which eon- 
() { 1] “ | a eee a . ee . F , , _ _ 
HA) lessealy Nas the r1ghtiul JULPISaICtIOn, Upon a mere suggestion 
{ y ’ ; , | > mee ] 'Y ; 4+ 
of facts which may be true or talse, surrender its Jurisdiction 


to a court which can have jurisdiction only in the event said facts 
hap) en to be true. If this be so. then thi % 
court W hich has yurisd ection must deel ne to exercise it until a court 
which May have hone May see proper to deeline it. Such a con- 
ction of the statute is not only unreasonable, but Is In con 
with the most elementary principles of econstitution:l eovernni nt.” 


fhe elreuit court of Greenbrier not OnlV | ad the right to de- 


} 1 ] . » ® ] " ‘ s . | 2 | ‘} ,? » > rat ? 'y ’ 
Clade the question whethet Lie action Was removabl OUT, as We 
A 
‘ ‘ | ] - | } ; .* — : Vy Le 7 + | ty? } } . >? T ‘) | 
have round, decided it correctly. he TIN Of thie LPaAlSCEIP)| ‘eete: 
or ti the Federal court. after the filine of the 
(MOCKeLNL Of the Cisse Hl) «=the eqeral Court, arlePr LHe TLILDNY O! eis 


° ° . ’ > }° 1 } 
F ; ; " , . iy t ‘ i 1} +) t > Voh+e > » Gre ) 
pet ition and bond, OF Course did not ahha COUT NOL PeMIOVe LIE Cast 


rex {° ’ } > F } 4 ; & , . : a : | . 1 
he proper ecourse for the defendant to have pursued, when the 
A A 
‘ . » wt , z ' a ri . f ae = ] 
State court refused the prayet Or its petition, Was to submit to the 
° ’ . . ? : ! 7 7 | ’ . . } =e 
judgment of the said court and to appeal to this court, and, 1m Case 


it was agerieved by its judgment upon such appeal, to apply for a 
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writ of error to the Supreme Court of the United States, 


whieh alone ean finally deeide the question. 


The proposition that an inferior Kederal court ean sit in re- 
of the judement of a State court cannot Upon reason or authority 
uccessftully maintained; and had the defendant pursued the 

indicated, it would have pursued the — course, and, in our 


only proper course, which was taken in all such cases 
hecase of the Railroad vs. Whiton, 13 Wall., 270, decided in 1871. 


| ' ae a See ] : } | See ; . : 
Lhnen, when state courts have denied the prayvel Ol the petl- 


— 
os 


a oe : y . ] : ; + ¢y ' > ‘ ] 4 . . : ,> P ’ 
for removal, In a number of Instances the petitioners have 
transeripts and docketted the cases in the Federal court, and 
ee ae | 7 _ ole | 
cireult courts OF the United States have taken jurisdiction, and 


. 4 ° . 1] ’ ; : : , a 
aid e1reult courts, aS wel! as Trom state SUpPPFCHIE COUTUS, the 


4 
eases have gone to the Supreme Court of the United States. 
is class was the “removal cases,’ 100 U. S. and Bondman vs. 
tson, 108 U. S., 251. In 1864, Judge Drummond, of the 7th 
it, in Hough vs. Transportation Company, 1 Biss., 425, said, mn 
: f the acts of Congress They have g@iven certain legal 
othe judge of the State court, not that thereby the de- 
fendant is deprived of the mght which the statutes ¢ive him, 
but that it Is cor petent for the appellate State court to redress 
ne Wrong wrong has been done to the defendant, by 


ting the error of the State court in which the suit was brought. 
ate will not do that. the defendant has 
medy by writ of error to the Supreme Court of the United 
which would have jurisdiction in such ease. <All the cases 

the question Has ALIS 1) have LONE LO the Supreme Court 
l’ntted States 1 this Way, and the error of the State court, 
ny existed, has been rectified in the Supreme Court.” This 
would preserve the harmony of our dual system of @overn- 


. } 7 : F 5 » 3 AN Pe <a . 1° . s . : , 
and prevent these unhappy conflicts of Jurisdiction, which are 


between the State and Federal courts. ‘The ree 


on of the right of a party to have his cause pending In a 
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' 
an 
a 
pues 
- , 
es 
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- 


court and Federal court at the same time, and one court de- 
One Way and the other court yust bie opposite, and each court 
ower to enforce its judgments and deerees by injunctions, 
‘“eSSes OF COIL mpt, and the like , produces the utmost contusion, and 
directly LO anarehy. Whether the eourt has power by appro- 


ntsand decrees ought notto 
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priate process to entorce Its 
] » } 


depend upon a final decision of the supreme Court of the 
United States rendered years after a party has been punished 


he proecess of either al state QT KFedera | eourt. 
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Ippose the State court, which has passed judicially upon the ques- 


whether the case was removeable and denied the right to re- 
he ease and enters final Judgment, which the 
ie Court of the United States says it hiay rightfully do if the 
was not removeable, and the party has, notwithstanding, taken 
script and docketed his ease in the Federal eourt, and that 


foes on with t 


't takes Jurisdiction and goes on to final judgement, and its judg- 
it is the reverse of the Judgment in the State court, and processes 


of contempt are resorted to by both courts, and the parties respect- 
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ively are severally punished, one by the State court and the other 
by the Federal court, and writs of error have been taken from the 


} ] 


Supreme Court of the United States, and that court decides that the 


- 


case was not removeable, will the party thus punished have any 
redress? Or, if it is decided that the case was removeable, what 

redress has the othe }) irty for what he has suffered in his 
O4 person ¢ This state of things ought not to exist In a mon- 


archy, much less in a free government. It having been 
many times held by the Supreme Court of the United States that 


before the State court is compelled to give up its Jurisdiction it must 
E } ] 4 ed = . 7 : 7 ; . } ; = : , 
be jue liciall Miormed that ts power Ovel the ease has been sus- 
cee Bie eed es , ] ta} 4 
pended, then that Juagment, like any other, ougnt to stand until it 
as ] 


Is reversed by appellate proceedings, and when so reversed all orders 

made aiter Qa proper application tor removal has been made and ra 

ease for removal is shown to exist shall be declared null and void by 

ellate court. Hadly vs. Dunlap, 10 Chio St., 1. 

But it has been uniformly held by | the Supreme Coun that the 
) | , 


ction of the state 1S 1n no ense taken away UuUnIess the ease at 


oo) 


Jt 

the time of the application was removeable, and that the State court 

tion. In this case it did pass upon the 

question and denied the prayer of the petition, and we have 

found that the case was not removeable; therefore the jurisdic- 

tion otf the State court was not ousted, and the docketing of 
the aetion in the Iederal court could not remove a non- 


oe 
a 

~ 
~~ 


ust Pass Upon an 


" : . | , , . 
oe removeable case; thererore there Is no foree 1n the an- 
swer of the judge of the cireuit court. But it is insisted 


by the Chesapeake and Ohio Rk: ulway ( — in its answer 
that proceedings by the parties in the appleati yn for the manda- 
1us were enjoined. We have no hesitation in saying that the Fede- 
ral court had no power to enjoin the parties in this case. If it had 
then it can by its process of injunction take away from this court its 
right and authority by m: andamus to control the inferior State courts 
in the discharge of their duties. If that is true the whole State is 
within the power of the inferior Federal courts. Such a position 
cannot fora moment be tolerated. This is the boldest attempt to 
deny to an adversary, by professional ingenuity, the right to have 
his case tried in ahy court that has ever been brought to our notice. 
Ile is sued in a State court ; he makes an application to remove the 
ease to the Federal court; it is denied; he then on his own motion 
obtains a continuance, then procures a transcript of the record, and 
dockets the action in the Federal court. At the next term of the 
circuit court he flaunts in the face of f the State judge the order 

JO of the Federal court docke ttine the easethere. TheState court re- 
net to entail and, after a rule in mandamus proceedings to 

- 1 the State judge to proceed was issued, goes to the circuit court 
of the United States and has the plaintiff called and a judgment of 
nonsuit entered, and then files his bill for an injunction setting up 


said nonsuit as a judgment, which ends the litigation, and procures 


an Injunction to restrain thee. parties from proceeding in the supreme 
court of appeals of West Virginia for a mandamus to compel the 


judge of the State court to proceed with the case. This is a hereto- 
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the Hon. Homer A. Holt. 
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for reversal and a citation to A. E. White. administrator as afore- 
sald. 

In witness whereof I have hereunto affixed my name as clerk of 
the supreme court of appeals of West Virginia, this 2 Oth day ot 
July, 1885. 2 
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OQ. S. LONG. Cr’E 


105 The United States of America to A. EB. White. administrator 
of John D. White, deceased. Greeting: 
You Are hereby eited and admon ished LO be nal appear AL A 
Supreme Court of the United States to be holden at Washi 
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SAS AE SRP SS CE bat ARS OMNES ONS SPE Mk ot ee. eS he ee 
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A. E. WILITE, &¢. Oo 


the second Monday of October next, pursuant toa writ of error filed 
in the elerk’s office of the supre me court of ay) pea ils of the State of 
Weft Virginia, wherein the Chesapeake and Ohio Railway Company 
and Homer A. Holt are plaintiffs in error, and you are defendant 
In error, to show cause, if any there be, why the judgement rendered 
against the said plaintiffs in error as in the said writ of error men- 
tioned should not be corrected, and why speedy justice should not be 
done to the parties in that behalt. 

Witness the Honorable Samuel Blatchford, one of the associate 
justices of the Supreme Court of the United States, this elelteenth 
day of July, in the year of our Lord one thousand eight hundred 
and eighty-three. 


SAM L BLATCHFORD. 


106 Qn this Both day ot July, in the year of our Lord one 

thousand eight hundred and eighty-three, personally appeared 
W.S. Rodes before me, the subscriber, a notary nese In and for 
the county of Greenbrier, and State of West Virgin a, and makes 
oath that he delivered a true copy of the within citation to A. E. 
White. administrator of John LD). W hite. deceased, Ol} the 24th day 
of July, 1885. 

) W.S. RODES 

clgent C. & VO. Ly. 


Sworn to and subscribed the 25th day of July, A. D. 1885. 
ROBT C. RODES 
Notary Publie. 


LO; Know all men by these presents, that we, The Chesapeake 
and Ohio Railway Company, a corporation, principal, and 
C. P. Huntington, of the city of New York, are held and firmly 
bound unto A. KE. White, administrator of John D. White, deceased, 
in the full and just sum of twenty thousand dollars, to be paid to 
the said A. E. White, administrator as aforesaid, his certain attor- 
ney, executors, administrators, or assigns; to which payment, well 
and truly to be made, we bind ourse lves, our heirs, executors, and 
administrators, jointly and severally, by these presents. Sealed with 
our seals, and dated this sixteenth day of July, in the year of our 
Lord one thousand — hundred and eighty sey 

Whereas lately at a supreme court of appe als of the State of West 
Virginia, in a sult ‘aaeaiiion in said court between A. E. Whit 
administrator of John D. White, plaintiff or petitioner, and Honor- 
able Homer A. Holt, judge of the circuit court of Greenbrier county, 
West Virginia, and the Chesapeake and Ohio Railway Company, 
defendants, judgment was rendered against the said defendants, and 
the said The Chesapeake and Ohio Railway Company and the said 
Hlomer A. Holt having obtained a writ of error and filed a copy 
thereof in the elerk’s oftice of the said court to reverse the judgment 
in the aforesaid suit, and a citation directed to the said A. E. White, 
administrator of John D. White, deceased, citing and admonishing 
him to be and appear at aSupreme-Court of the he States, to be 
holden at Washington the second Monday of October next: 
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SUPREME COURT OF THE UNITED STATES. — 7 


THE CITY OF NEW ORLEA NS, PLAINTIFF IN ERROR, 
Vs. 


THE STATE OF LOUISIANA EX REL. HENRY SHEPHERD, 


ee 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
EASTERN DISTRICT OF LOUISIANA. 


Bi sate nd 


FILED MARCH 17, 1883. 
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THE CITY OF NEW ORLEANS, PLAINTIFF IN ERROR, 
Vs. 


THE STATE OF LOUISIANA EX REL. HENRY SHEPHERD. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
KASTERN DISTRICT OF LOUISIANA, 


FILED MARCH 17. 2883. 
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ty of Carollton was annexed to nnd mereed in the eitv of New Or- 


bt of the 
leoislature of the State of Loui- 
passed an actentitled “ An aet to 
ans, provide for the government 
thereof, and to repeal all act’ in- 


Orleans Wiis effected, the sdadtine 


=. 


wey 


SHEPHERD. 


being vested in a mavor and counell, the territorial limits of the said erty 
naining unchanged, 
Phat the said eitv of New Orleans and the taxable property within its 
limits are liable for the payment of the coupons of said bonds which have 
> : co a } 4 4 . - ‘ 
matured, and for the purchase of said bonds to the extent of six hundred 
¥ > . i : : | ] ’ 1 } . 
and fittv thousand dollars per annum, and ~hould be compelled by the 
" ve ‘ by ’ ' AY ‘ lant *>?) eis —e 1) aid 3 } . y ‘the 
process of this Court To puHY, COLLECT, fund PPI the sal =<pecilal tax Tor the 


| 


vears 1882 and 1883, and tor each subsequent year until the said bonds 
are extinguished. 

That the said city of New Orleans is estopped from denying her obliga- 
tion by the judgement of the Supreme Court of the ['nited States aforesaid 

rendered in the Ord bl ot the South rh Bank. 
bh That the city of New Orleans, through its council, has made 

no provision whatever for the payment of the past-due coupons 
attached to the bonds held by your relator for the year 1882 and previous 
years, and vour relator is entitled to have the tax provided and required 
‘ the i section of the act of L852 ass ssed. levied, and colleeted tO pay 
and extinguish the coupons remaiming due and unpaid, and to provide for 
these maturing, and to raise the sinking fund for the purehase of bond’ 
without further delay. 

The premises considered, relator prays that a writ of mandamus be 
issued herein commanding the city of New Orleans, through its mayor, 
William J. Behan, and the members composing the council of said city, 
ad at onee To levy by se paravle and distinet assessments. and hereatter collect 

and apply under the provisions of section 37, aet No. 71, approved the 
23d of February, 1852, a special tax of six hundred and fiftv thousand 
dollars for the year 1882 to meet the coupons overdue and unpaid, and 
to purchase bonds issued under said section by the citv, as well as 
1G similar tax for the year 1883 and each subsequent year, for the 
purpose of paying the coupons maturing during the year, and pur- 
chasing and retiring bonds, as contemplated by said section 37, and in con- 
formity with the decree of the U.S. Supreme Court rendered in the afore- 
sud suit of The State, ex rel. Southern Bank, vs. Edward Pillsbury, mayor, 
etals. And vour relator prays that said mandamus be made peremptory, 
and for such other and further relief in the premises as the nature of the 
case may require, 
(Sioned ) THOS. SEMMES., 
“ KEK. HOWARD McCALEB., 
Attus for Relator. 
© ae 
I hee lac, 
Henry Shepherd, being duly sworn, savs that all the facts and allewa- 
tions contained in the foregoing petition are true and correct. 
(Signed ) HENRY SHEPHERD. 
Sworn to and subscribed before me this 14th day of December, A.D. 
LSS, 
(Si@ned ) T. WHARTON COLLINS, 
Lf. Not. Public. 


SHEPHERD. 
17 1) nt annered to petition.— Filed December 14th. 1882. 
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‘i 
Let an alternative writ of mandamus Issue herein, as praved for and ac- 
he : } “ | eye)? | j »& 
coraings to law. returnable on Fridav the VZV? dav of Deeember, 1882. at 1] 


4 | | 
o'clock a Mm. 
New Orleans, December 14th, 1882 


(Sioned HENRY L. LAZARUS, Judge. 
He d if mic nhdanius, 


yz 


Civil district court of the parish of Orleans. 


The State of Louisiana to the city of New Orleans, through its mayor, 
William -|. Behan. and the members composing the eity council, @reet- 


IS. No. 7271. 
Crry ofr NEw ORLEANS. 


You are hereby commanded in the name of the State of Loutsiana 


vey and of the civil district court for the parish of Orleans to comply with 
—_— —_ 


q> 


ITY OF N. O. VS. STATE OF LA... EX REL. SHEPHERD. J 


the demand of the relator herein, as contained in the petition, a copy 
f which accompames this writ and is made a part hereof, or show cause to 
the contrary on Friday, a 22d dav of December, 1882, at 11 0’cloek a. m. 

Witness the honorable A. L. Tissot. W. T. Houston, F. A. Monroe, N. 
H. Rightor, Henry LL. “fovatlone judges of our said court, this 14th day of 
December, in the year of our L ond one thousand eight hundred and eighty- 


two, and in the LO7th vear of the Th depe ye nee of the United States. 
(Signed ) . DD. RANKIN, Dy CPE. 
Nh, if fd 
Reed Dec, 14. LSsZ. And Oolk The 1 Oth day ot Decem be ra Iss. i 


served a copy of the within writ of mandamus & accompanying petition 
on the City ot New Orleans & the members composing the eity council 
New Orleans, through W. J. Behan, its mavor, in person. 
Returned same d: av. 
Signed ) INO. E. JELK FOOT, 
Dy Sl’f 


¢>«> yD bP P 5 ‘ - Aa } Fr j a e 
, Tition for rentocdl.— fF ued Fiece nibe Z 1s, LSSY. 


C', d. et.. parish ot Orleans. 


STATE I.A., EX REL. HENRY SHEPHERD, ) 
rN, No. (27 
Ciry oF NEW ORLEANS, | 


| eee. Rs oe — a: - oa] , ae Pain 
ietition for removal to the CIVCUILT COUTT OT The [ nited States for the east- 


ern district of Toutsiana. 


Your petitioner, Henry Shepherd, relator herein, respectfully shows that 
the matter and amount In dispute im the above entitled suit « xeeeds, ex- 
elusive of costs, the oar of five hundred dollars. 

That relator’s right to a tax as praved for in his petition for a manda- 
mus tea vested right resting upon a contract between the city of New Or- 

ins & your petitioner, and is sup ported & sustained by the Constitution 
of the United States, and that this cause is one arising ‘under the Consti- 
tution & laws of the United states, That the CONTPOVErS) In said suit Is 
hetween a eitizen of the State of W est Virginia and a corporation created 

under and domiciled in the State of Louisiana; that vour petitioner 
24 was at the time of the commencement of this suit, and. still i 

eitizen of the State of W est Virginia. & that the ¢ ‘tv of New Or- 
icans, defendant berein, is a corporation created by the laws of Louisiana, & 
is veitizen of said State. And your pe titioners offers herewith a bond with 
good and solvent surety for his entering in the said circuit court of ‘the United 
States on the first dav of its next session a copy of the record in this suit, 
& for paying all costs that may be awarded by said cireuit court if said 
court shall hold that this suit was wrongfully and improperly removed 
thereto. 

And he prays this honorable to proceed no further herein except 
to make the order of removal re quired b by law and to accept the said surety 
& bond & to cause the record herein to remove into said eireuit court of 


a —— ee 


| 


My. 
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ol } | 4] : 1 4 ' ' : } 
nisned OV the relator nerem ane we 


2 j . 7 | - * 
this Cause He FeMLovVed to the erreu 
for the eastern distriet of Louisiana 


Ries 


New Orleans. Deeember 1L5th. 1882? 


Sswned ) 


and ik. BD. Sheph rd. as sul 


of New Orleans in the penal sun of 


paviment whereot, wel! ind Truiv To 


aA 


(Jrieans, its representatives, successor 


ae -P - | : 
MmrIniv OV These presents 
Tire We 
Wo Upon These COVMMLTIOnS “ibd | »I>\ Shepherd having ar 
. > ¥ | . . }° . > > | ' 
26 titioned the eivil (LISTPICT Court Wt Tor The Parisi ft Crleans 
state .of Louisiane. ror the OVE rea eertain cause there 
a Pe | con } . 4 , | re H j : 
pending, wherein the State of Loulsiana, ©) ( Henry Shepherd, : 
> : : ; | 
Pilar rnd mar ( ity ay N\ \\ C Dirie i;i= i¢ T¢>} eerne ) rive erreutit eounrt 
+} | ; om re ‘ | acl ro 
rine mted N Peiftes It} Bale :} t } | ret) ‘ i - ery (VISTI 4) AOS 
anere 
° e : 2 ¥ . . . } 1? 4] 
Now if the said Henry Shi pherd, ve MeoTITIOne sDali enter mn the 
. . . ‘ > ; ~~ . " . . ‘ 
said ecirreuit court of the | nited Sites © mr phpe@lore thre ist day yy 16S 
; = 2 e r. _— | oa | nd a 2 
neXt Session 1 CODV OFT the record it} adidi Sulit, nnd shal WEEE al TruLry 


REL. SHEPHERD. 
district of Louisiana. & they wil 


SEMMES & PA 
HOWARD McCAl 


— 
{ss D ail 
i777 Vs }¢) / POs 
=~ 1] (>] tT ritia cq (toot ati ts Tt] 
= | j | i 
‘ordine ro tawy, be accepted, ana let 
, } ' ° . , - 
ourt of the United States in and 
x , 
mITTH? } \ \ C Drie iti= 
Pi ‘ ~ Eds ’ } 
Z_ , VONROKR Juda 
{ f 15 ie Pe 


t I, Henry Shepherd, as principal 


7 ¥ . . 
‘ ‘ } } i 3 
held and firmiv bound unto the City 
| } » inf hf ) } 1] ry + | 
(* hired - Gar AP) CLOTS, cay fr) 


may be awarded Dy snid erreult eourt of the [ nited 


P 4 ; =F oo. re = ae Ae ' 

States if said court shall hold that said) suit was Wrongiuliv or improp- 
‘ ™ > ° | .« } . ! . . > ,?* 

erly removed thereto, then this oblieation to be void: otherwise in full 


roree and Vircue, 
\\ Itness our hands and seais this | 
© ' 
(Sioned 


** 


STATE OF LOUISIANA 
Civil distriet court for 


I. ky. A. Lumiunats. deputy clerk o 


contain a true, correct, and complete t} 
document’ filed, and evidence adduced upon the trial of the cause wherein 


th iy ot December, A. 1). ISSZ 


H. SHEPHERD. [span] 
Rk. D. SHEPHERD. 


” 
’ ! 
he parish of Orieans 
i 


tthe eivil distriet court tor the parish 
otf Orleans. do hi reby certify that the 
anscript of all the proceedings had 


foregoing twentv-seven pages do 


y 


SHEPHERD 1} 
Henry Shepherd is plamtitt 


instituted 1) this 


Pe ag 


amd the City of 
Court ane now im ti 


‘ 


New Orleans is defendant, 
No. 


records thereof under the 
hn test HNOn \\ hereot hea e here litifer set ny r 
press of the seal of said court, at the city of New Orleans, on this sixteenth 
day of December, in the vear ot Lord one thousand ereht hundred and 
elehty-two, and in the one hundred & seventh vear of 

of the { nited States of Amerties 


Car ©) th Il ndependenee 
[SEAL 


and and athxed the m- 


>: OTD) 


(Sioned 


; 1 Yarn ' 
ym A. LUMINAIS. 
LPPu Clerl 
Ze Oieder fiving (1 WIND INNDiC Ti’, J / 
trom ‘a J) 14) PRR 
STATE OF LOUISIANA, ON THE REI . 
Henry Shepherd ) 
\ 14) 
Ciry of NEW ORLEANS 
° a he ; 7 ' 7 ‘ ' 
()n motion of T. J. Semmes & Pavyvi id Llownrd MeCal Inst 
, i : . i« | * ‘ ’ - } ' ™ | ty ! 
for relator, and On suevvesting te tive Ourt that prior to the removal of thre 
. | . } so de » - ' 
above -entitled CcLtise to thus COURT at Hite PRATT Ve Vidi (iainius 1 
. 1 } ] 42 5 ¢ : ; 
issued and hed heen SCPVEeCc Upon defendant PeTUPMaDLe Ol he 2?d dar f 
PurdDe ? } 1 i] ] fe 
December, T8S82. at 11 o'clock al om... under an order issued | h 
‘ ; 4 a see 
district eourt for the purist o>} Cpl iT) 
through 1 


i lealis ° if is ordered it a Chasing. 
the Hon. Wim. J. Behan. mavor of the eitv of New Or! 
notified threat the record 11) this 


, \ i¢ ails, a 
] > | . | 
“use, removed Trom the district court 
? , . , , ’ 1 | my 
ror the parish o>] COorleuns, has been enteredl in this court and tiled with trae 
} | | | | i a i- + | —a " > ‘ 4% . s% j ra | 
Clerk, ali that the hearing of the ruc Ms) Herel SSL »\ 
Z2v State is. in necordance with the order thereof. fixed tor trial on 
\ } ode } ' Oe) } Pai ry OR ‘ } 
He riday HeNT, Decemb: Sau, LAA Z, eOTOre His (pill 
oO eloek a.m 


Recerved | dou, 1}. SSU. yy t]ag. 8 


iid  — marshal al 
month. and vear [ served 


on the same day, 
cl tTrile OpV Of Tlie vithn notice ot trical 28 the 
(itv of New Orleans, defendant herein, by handing a copy of the same to 
Win. J. Behan, PaVvor oft the said city of New Ovleans, mn person, at his 
othee in the CIty hall, New Orleans, [ua.. Dee. 2Oth, I 
(Signed) 


. 20th, 183sZ. 
THOMAS J. BOSWELL, 
Dry US. Ma 


D3, } aos 
CHOMEHOT if ¢ 


“CO ptioy — holed Dee. dD ad 


3° LSS. 
STATE OF LA., EX REL. HENRY SHEPHERD, ) 
PMN, NO (dT 4023 
Ciry oF NEW ORLEANS 
To the hon. the eireuit court of the United States forthe tift 1} 


I | Htth erreur and 
eastern district of [ua ; 
30) And now tor the purposes of this exception only, and reserving 
the objection made t t 


» the ruling the court ordering the filing of 


{ 


SHEPHERD 


we 


mn this day, to which ruling a bill of exception has been allowed, 


rs the defendai nnd tor prer biptoryv ( xception pleads thi: cit this hon- 
He court is without jurisdiction herem ratione materi ; that the peti- 
tion and ord r ren rom the State court of La. are illegal and un- 
horized and ferred nn risdiction on lion. court: that this eourt 
Ss utt hout power to Issue the wrt of manda lus against civil offi- 
~ state 0 Chill State COMLpe IT the pol rformanc ot any 
f end tins me power tO ISsti the writ exce pt, if cut all, ad of onites 
, se af risdiiet rh pres Te ETA al Petre (>) in} execution af judy- 
nents previously obtained. _ 
Wherefore shi praves th t} exeeption be maimtained, and this cause 
‘ lcd 1 he Stat I f wf~ ¢ 
Signed re. BUC K (uty Atty, 
Sioned WYNNE ROGERS. 
(st ¢ winsel, 
i ep ‘ ; ay Zoe Le Le 
Vit rt of the Unite Stites, fifth crremt and eastern 
list ry L, TH 
Q Ek EX REL. HEN] SLI ERD, } 
MS. No. 10103 
Ciry oF NEW ORLEANS “i « 
Phe defendant herein, appearing through undersigned counsel, reserving 
the objection to the filing of this return at this time and the exception how 
filed to the jurisdiction of this court, for further exception and answer to 
elator’s petition pleads ; 
st. That said petition discloses no cause of' action. 
1. That the deeree in the case of Stat ex rel. Southern Bank. Vs, 
Pilsbury, mavor, et als., recited in relator’s petition, is res adjudicata be- 
tween all he ld rs of consolidated bonds ana the City of New Orleans cts 
to the matters set up in relator’s petition, 
And tor answer respo mdent demes the allegations in. relator’s petition 
ontained, and specially that he is a citizen of the State of West 
2 Vireimi: {nd respondent avers that he is informed and has rea- 
son to believe, and so avers, that he is a citizen of the State of La. 
vespondeat, further answering, denies specially that relator is owner of 
the bonds described in the petition, and denies his authority and right to ae 
nstitute these procecding> i the name or tor the benefit of persons whom 
e claims to re pire sent, but whose names he fails to disclose, 
Further answering, respondent avers that in order to enable the City 
of New Orleans to pay all valid indebtedness and meet all legal obliga- 
yns the legislature of the State of Iua., in acts No. 58 and 68 of the ses- | 
~] f SS. made pci ct this recturn. authorized her levy and colleet 
nnually tax of 5 mills in addition to the 5 mills tax for redemption 
payment of debt provided by act 51 of the acts of 1876. Respondent 
avers that she intends to levy and collect said tax aceording to the terms 
ft said acts, upp ily the proceeds as directed. w- 


the said tax will vie ld on a probable aussessment of $115.- 


more than 10 &Y tor delinquencies, at. leas 
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r | | t hie itervention ot James b. Woods and others be dismissed 
costs, and that defendants pav all other costs of suit. 
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(of the various acts of the legislature of the State of La. recited 
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kde also the constitution of the State of La. adopted Si + 
* ‘ | 


t} 


i acts of the general assembly of La. of the session 


Ss. which are made part ot this Di ot exception 
The record in the case of the Southern Bank vs. Pillsbury, mayor, a 
riicularly the deeree of the Supreme Court of the United States in : 


ecord ania 


decree ds made part hereot . t 


CITY OF N. O. VS. STATE OF LA... EX REL. SHEPHERD. 21 


Ord. The ig proposed budwet of appropriations for the Vear 

ay) ISS3. marked A. mac part hereof; 
ith. The testimony of a witness that about S86: 20.000 of past-due 
COUPOTs OT “all classes of bonds outstanding had been tunded, and S150, > 
more or less oft bonds extended and rt newed, under a ha | No. Ss ot 1sSs2— 
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And ay fore th yury retired ta) deliberate (>t) then verdict counsel tor 
detendants requested the court to charg 

Ist. As matter of law. ion} the face of the papers and ) leadings and the 
“tatluiles of the State of La. recited In relator’s pet it ion, and the recital ot 
the decree of the Supreme Court of the Ll’ nited States in the case of State, 
tx rel, Southern Bank. Vs. Pillsbury Mavor t hie relator Is not entitled tO 
the relief praved for by him, and therefore the y. thr jury, must find a 
olve: where- 


Ve rie for the detendant. which charge the court refused to 
upon counsel for defendant excepted to the refusal of the court so to 
charge, and tender this the ir bil] ot « xception, and pyri threat it ay approved, 
signed, and filed hereim. a 

Ynd. And counsel tor detendant turther requested the court to 
He charer 

“Tf you find that the legislature of the State of La., in acts No. 


AS and 68 of the acts of session of ITS82, authorize the City of New 
Orleans to renew and extend the bonds of the issu held by relator and 
to levy a tax sufficient t > ty Seen Tere Snr Ne eee ee 
for the retirement of bonds » j vou tind further that cl large nuniber or Any 
number of have accepted the condition: of said acts, silence on 


part of other creditors is a virtual acquiescence on their part in the 
modification of thr COnTrAact —relator Is not entitled to The appropriation 
oecnipigs panties hie: iasniciuitaptlie clei orange of bonds owned by him.” 
\\ hieh chare' SC) asked the COLLET retused LO olVve: whereupon counsel tor 
defendants excepted to this refusal of the court, and tenders this their bill 
of © XCept hOnS and Dray tha Court t wt prove the Scllbit : 

Sra. \nd eounsel] tor cet clants farther asked the 

a “* Asmatter of law that the é propose id bud re ’ offered in evidence for 


‘OLE’ tocharge: 


the vear 1T&885,annexed and made part of 1 ia, Nk tl ceeediiaen 
with the authority conferred | acts OS and 68 of the acts of 1882; andit 
you find from the evidence that the appropriation of the proceeds of the 10 
mill tax on assessed valuation of taxable property is sufficient t mbes 
aceruing interest on the bonds of relator, and all tther bonds of the same 
character, and to leave a reasonable sinking fund tor re ener of 
bonds. then there rritist be cl verdict for defendants. ”’ W hic I) eha ree he 
eourt refused to O1Ve: Whereupon counsel for detenda nts exce pted co the 


refusal of the court to charge as asked, and tender this their bill of excep- 


tion, and pray the court to approve and sign same. 


(Signed ) DON A. PARDEE, Judge. 
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NO. Os. | AN ACT 

intitled an act to authorize the city of New Orleans to renew 
and extend payment of her outstanding bonds, other than 
Premium bonds, to provide the rate of interest on the bonds 
as renewed or extended. and authorize the levy of a tax to 
pay the same. 

Whereas, under article 48 of the Constitution, notice of inten- 
fion to apply for the passage of this act has been duly published 
in the city of New Orleans, for thirty days, as required, and 

Whereas. the present financial embarrassment of the city of New 
Orieans threatens further to depreciate the value of property, to 
Increase the sum of its indebtedness and to impair good govern. 
ment of its affairs, and whereas, litigation has hitherto resulted 
disastrously for the taxpayer, and whereas, the public creditors of 
sald city of New Orleans have indicated a desire to settle their 
claims equitably and to postpone the payment of certain bonds 
in order to lighten the burden of taxation, and whereas, the 
Constitution contemplates a definite termination of the corpor 
ation’s embarrassment by special legislative enactment ; 

SECTION Ll. Be it enacted by the General Assembly of the State 
of Louisiana. that the city of New Orleans, acting through the 
Board of Liquidation of the city debt or other duly authorized 
officers, be and she is hereby authorized and empowered to 
extend the bonded indebtedness of said city, other than Premium 
bonds, outstanding at the passage and promulgation of this act, 
for the period of forty years. trom January 1 1SS5 ‘ata rate of 
Interest not exceeding six per cent: p ovided, the city shall have 
the right to call in said bonds, so renewed or extended for pay- 
ment at par after the year 1895. upon giving notice to that effect, 
during a period of three months. 

Sec. 2. Be it further enacted, ete., That the provisions of the 
foregoing section be and they are hereby extended to all bonded 
obligations of the city, except Premium Bonds, whether due or 
to become due, including such as may have been merged into 


judgments, but for which no tax, special or otherwise. has yet 


been levied; provided, nothing in this act shall be considered as 
a walver of prescription which may have accrued or may acerue 
on such bonds in favor of the city. 

SEC. 3. Be it further enacted, ete., That to each bond extended 
or renewed, a certificate or annex, signed by the Mayor and the 
Administrator of shall be 
securely allixed, which certificate, 1m express terms, shall 
import an obligation on the part of the city to pay the principal 
of said extended bond in forty years from a date not later than 
the first of July, 1883, with interest as afuresaid ; and said certi- 

and accurately deseribe the bond to which it is 
coupons of interest thereon not yet matured. and 
eliecd unless accompanied by said bond, which 


Finance, or Treasurer of said eity, 


ficate shall fully 
affixed, and thi: 
shall be of no 


” 


shall be stamped to correspond with the number and deseription 
of the certificate, and an accurate registry shall be kept record 
ine both bond and eertificate; and if the bonds to be renewed 
have been merged in judgment, a certificate of full satisfaction 
ind renunciation of all rights under the judgment shall be 
attached and the judgement eancelled and annulled in’ the 
records of the court, and on the books of the Department of 

Aceounts or Comptrolier, if it has been registered under 

Act 5 of 1840. Coupons of interest payable at the rate 

of three per cent., semi-annually, shall be attached to and 

delivered with said certificate, and shall relate to the dates of 
maturity of the coupons on the extended bonds, beginning with 
the earliest coupon maturing after January 1, 1883, and continu 

Ing during the period of forty years; provided, that no bonds 

shall be extended unless all the unmatured coupons falling due 

ufter January 1, 1883, are attached thereto; and nrovided further. 
that the coupons of the extended bond shall be surrendered. with 
the corresponding coupons of the certificate, when the latte: 
eoupons are paid. The said certificates shall be numbered in 
the order of the appheations therefor, and when called in for 
payment under the operation of the city’s option, the last and 
highest numbers outstanding shall be called first and interest 
thereon shall cease at the maturity of the said e@all. The said 
extension. during its continuance. shall interrupt all preseription 
of every kind on said bonds or coupons, and shall not operate 
any novation thereof, nor shall it be deemed in any manner as 
altering, weakening or impairing the original contract obliga 

tions aforesaid, or the rights and remedies of the holders thereof, 
under pre-existing laws or constitutions, so that in case of 
default or non-payment at any time after due demand of the 
interest stipulated and agreed upon, or of failure to pay the 
principal thereof when due, then in that case the extension of 
time granted for the payment of the principal of said bonds and 
the interest shall, ipso facto, be null and void and of no effect, 
and the holder or holders of said bonds shall be restored to all 

his or their original rights and remedies, and be entitled to 
Claim and enforee payment of interest at the time and rates 
originally stipulated, and payment of the principal at maturity, 

in accordance with and under the laws by which said bonds 
were originally issued and in force at the time of their creation 

as if no such extension had ever been stipulated or agreed upon. 
as herein provided. 

Sic. 4. Be it further enacted, eic., That in order to provide for 
the payment of matured coupons of outstanding bonds, up to 
wud including January L, 1883, for which no tax has been levied, 
the eity of New Orleans, acting through the said Board of Liqui- 
dation of the city debt, be and is hereby empowered and in 
structed to deliver to the holder of any valid Coupons issued by 
the said city of New Orleans, matured or to fall due prior to 
January 2, 1883, and for which no judgment tax shall have been 


levied, acertifieate importing an obligation to pay the sum of the 
face of said coupons and the interest thereon, at the rate of six 
per cent. per annum = from maturity thereof until January I, 
ISS5. Said certificate shall be dated January 1, 1885, and be 
payable in ten years from date or sooner, at the option of the 
said city; it shall aecurately describe the coupon or con- 
pons in exchange for which it is to be delivered, and said 
coupons shall first be deposited for safe keeping with the 
said Board of Liquidation. and an accurate registry shall be 
made by said board of both the coupons and the corresponding 
certificates. The said registry shall earefully note the date and 
number of each deposit of Coupons, as aforesaid, in the order of 
deposit, and the corresponding certificate shall be numbered 
siecessively in the same order and without regard to the time 
of actual issue. The option of redemption reserved to the city, 
shall begin on Janunry 1, 1554. the last and highest numbers of 
the certificate being first redeemed, and all to be redeemed suc 
eessively in the same order. One month's public notice shall 
be given by said city of the amount and numbers of the cer- 
tificates if will cause to be redeemed. The said certifieates 
shall bear Interest at the rate of three per cent. semi annually 
until paid, to be represented by coupons attached to and nuim- 
bered identically with said certificates; provided, that said 
interest Shall cease upon any certificate one month after notice 
as aforesaid shall have been published that the certificate will 
be paid: Said certificate shall be negotiable and transferable 
by delivery only without endorsement, and shall invest) the 
nolder thereof, with all the rights, remedies and privileges of 
the original holders of the coupons in exchange for which they 
were Issued: and in case of non payment of either the interest 
or prineipal of said certificates punetually when due, the holder 
nay Immediately, without further process of law, recover from 
the city the coupons originally deposited as aforesaid, and may 
thereupon proceed against the city under the original bond con 
tract, Without the operation of any prescription or novation and 
as is provided in section 1 of this act in the ease of the exten- 
slou of outstanding bonds. 

Sire. & Be it further enacted, ete., That in view of the en- 
forcement by judicial process of the payment of past due bonds 
and coupons, with interest and costs, the city of New Orleans is 
hereby authorized and directed, in order to provide for the 
punctual payment of the interest and principal of all outstand- 
ine bonds and eertificates for matured coupons extended, as 
provided in section 3, except Premium Bonds, to levy on all 
property within its territorial limits, Hable to taxation for other 
purposes, at the same time and in the same way and on the 
same tax bill, and to be enforced and collected as are the ordi 
nary city taxes, an annual tax sufficient to pay punctually the 
interest on all outstanding bonds and extended coupons as afore 
said, when due, which said tax shall never exceed one-half of 
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one per cent. nor be less than one-quarter of one per eent. on the 
assessed valuation of all taxable property as aforesaid and the 
proceeds of said tax shall be daly turned over as collected to the 
Board of Liquidation ofthe City Debt, in the sane manneras the 
Premium Bond tax, to be by them deposited to the eredit of the 
City Debt Fand, and to be applied exclusively to the objects and 
PUrPOSEeS of this aet 

Sec. 6. Be tt furtier enacted. ete. Tans all funds now. or that 
may be at the time of the passage of this act. in the hands of the 
fSoard of Liquidation of the City Debt under existing laws, 
shall be deposited with the Fiseal Agent of the Board to the 
eredit of the aeeount known as the City Debt Fund, whieh fund 
shall be applied exelusively to the purchase, on the most favor 
able terms, not exceeding par of the face value of any of the 
outstanding bonds or coupons, and the certificates therefor of 
sald city. which are extended to be retired under the provision 
of this aet; provided, that said City Debt Fund shall be used first 
to provide for, and pay the interest on the bonds and certificates 
contemplated herein; and it shall be the duty of the Couneil. in 
the annual budget, to make an appropriation to carry out the 
provisions of this aet. 

Sec 7. Be tt further enacted, ete.. That the surplus proceeds. 
ifany, of the premium bond tax of each year remaining in the 
hands of the Board of Liquidation of the city debt, or surplus 
on hand at the time of the passage of this act, after all the 
draw series, interest and premiums thereon, exigible or due to 
the holders thereof have been provided for or fully paid, shall 
also be deposited with the Fiseal Agent of the said board to the 
eredit of the account known as the City Debt Fund, and applied 
exclusively as provided in section 5 

Sec. & Be tt further enacted, etce., That said Board of Liqui. 
dation shall render semiannually to the Mayor of the city 
of New Orleans, for publication, a fall statement of its opera 
tions during the previous six months, and give a detailed state- 


ment of all property and moneys received and disbursed, or 
disposed of within said period. and the purposes thereof. 
SEC. Be iat further enacied, ete., That the eity of New Or- 


leans is hereby authorized, and it shall be its duty, to pass all 
necessary and proper ordinances, and to exeeute and sign all 
acts necessary to carry out the provisions of this aet in relation 
to the settlement, adjustment and extension of the bonded debt 
aforesaid, as contemplated herein with the holders thereof. as 
herein deseribed and designated, and to prepare and perfect the 
certificates and coupons required, and otherwise to do and per- 
form what is herein required and directed 

Sec. 10. Be it further enacted, ete., That this aet, in all its 
parts, provisions, terms, conditions, obligations and limita- 
tions, is to be deemed and to constitute a valid. binding contract 
between the State of Louisiana, the city of New Orleans, its 


ae 


+) 


residents. ciiizens and tax payers and the holders of the bonds 
herein authorized to be extended, and the judicial process of the 
State of Louisiana, now authorized by law or in force at the 
creation of said bonded debt. as aforesaid, may be resorted to 
aud is to be recognized and applied to the judges thereof, for 
the enforcement of its provisions in favor of any party having 
and showing just cause for complaint or injury or a violation of 
any of the provisions thereof. 

SEC. 11. Beat further enacted, ete., That it 1s hereby made a 
felony. punishable with fine not exceeding $5.000, and imprison- 
ment at hard labor not exceeding five years, for the fiscal agent. 
the Mayor, or any other officer of the city of New Orleans, or of 
its elerks, subordinates, or emploves of any deseription what 
ever, to feloniously misapply, misappropriate or embezzle any of 
the funds, taxes, assets or property designed in this ac! to liqui 
date and pay said bonded debt, or the interest thereof, or to 
divert the same, or any part thereof from the legitimate use and 
purpose herein provided, and such person or persons, on Con- 
viction thereof, according to law, shall be punished accordingly. 
Sec 12. Be it further enacted, ete., That any legal proceeding 
Instituted to prevent, hinder, delay or obstruct the operation of 
this act, or any of its previsions. in whole or in part, after its 
promulgation as a law, shall be tried summarily and by prefer- 
ence over all other causes or proceeding. whether the court, 
having jurisdiction, be in vacation or not; and if appealed to 
the Supreme Court of the State of Louisiana, it shall be tried 
and determined by preference. whether said court be in regular 
session or in vacation; and it is hereby made the duty of the 
jucges thereof, 1f ta vacation, to determine the controversy 
within the least delay, and the decree pronounced shall become 
final on the twentieth day thereafter, unless a rehearing be 
granted, in which latter event, the cause shall be heard de novo 
and determined by said court. and the decree pronounced 
thereon shall become final then without further delay. 

See. 13. Be it further enacted, ete., That this act shall take 
effect from and after its passage, and all laws or parts of laws: 
incousisient or in confliet therewith be and the same are hereby 
repealed. 

R. N. OGDEN, 
Speaker of the House of Representatives. 
GkO. L. WALTON, 
President pro tem. of the Senate. 
Approved June 30, 1882. 
S. D. McENERY, 
Governor of the State of Louisiana. 
A true copy: 
WiLL. A. STRONG. 
Secretary of State. 
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No 68.] AN ACT 

Mntitled * An Act to authorize the city of New Orleans, through 
her proper authorities, to levy and collect annually, com 

1 inthe year 1885, a tax not to exceed (5) 


+ 


meneing with and 
five mills, on all taxable property, in addition to the ten 
mill tax authorized by the Constitution of 1879, and the tax 
required by the Premium Bond Act, to pay the annual in 
terest accruing on all ontstanding bonds of the city, other 
than premium bonds. to provide for the use of the surplus 
proceeds of said tax as a sinking fund: to preseribe pen- 
alties for violation of this Act and for other purposes.” 


Whereas, Due notice, in aeccordanee with the requirements of 
\rticle 48 of the Constitution of the State, of intention to 
apply for the passage of this act, has been given and = published 
during thirty days; and 

Whereas, Judgements have been and are being rendered 
against the city by both State and Federal courts, enforcing all 
existing contracts and obligations of the city, regardless of all 
legislation, constitutional or ordinary. restricting, limiting or 
biking away the powers of taxation in existence when the con 
tracts were created, which entails heavy expense, unsettles 
values and destroys private and publie confidence: therefore. 

SECTION 1. Be it enacted by the treneral Assembly of the Niale of 
Louisiana, That the city of New Orleans, through her proper 
and she is, hereby authorized to levy and colleet 
2?) five mills 


Muthorities, be 
annually, commencing with the year 1883, a tax of 
on the assessed valuation of all) property, movable and im 
movable, within her limits in addition to the = fifteen mills 
which she is authorized to levy under existing laws; the proceeds 
of said tax when collected, shall be turned over monthly to the 
* Board of Liquidation of City Debt.” to be applied as follows, 
to wit: 

Ist. To the payment of the annual interest on the bonds 
known as the Consolidated Bonds of the City of New Orleans, 
issued under Acts Nos. 71 and 72 of the Acts of the General 
Assembly of 1882, and said interest shall be paid at the time 
ind in the manner as provided in said bonds. and interest cou 
pons attached thereto, the’ tax levied and collected in 1883. to 
be applied to the payment of the interest coupons maturing 
during that year, and so annually thereafter. 

2d. To the payment, in the same manner. and on the same 
conditions, of the interest on all other bonded obligations out- 
standing, not embraeed in the foregoing, and not funded into 
Premium Bonds. 

SEC. 2. Be it further enacted, ete., That any surplus remaining 
ut of the proceeds of this tax, after the payment of interest as 
aforesaid, shall be held as a sinking fund, and shall be applied 
to the extinction or retirement of any class or issue of bonds, 01 


past due inferest COUPOTs On Siltlhe, embraced 11) seetiou first Of 
this Act. by purchase thereof, from the lowest bidder: provided, 
ist. That bids being equal in amount, the preference shall be 
viven to “Consolidated Bonds 37 and provided, 2d. That no bonds 
shall be redeemed at a higher price than par. 

Sec. 38. Be it further enacted. ete., That on the first day of 
February, [8s4. and annually thereafter, the Board of Liquida 
lion, or the officer or officers, who may then be charged with the 
execution of the provisions of this act, shall publish a statement 
embracing : ; 


Ist. Amount of tax received under the levy and forthe pur- 
pose described in this act. 
2d. Amount paid out. specifying in detail, on what class o1 


issue of such bonds, interest, and how much was paid. 

od. Amount of “surplus” on hand, and notiee shall then 
and there be given Inviting bids for sale of bonds, or past-due 
coupons, and a day fixed when same shall be received and acted 
on And such bids, to the extent of funds on hand; shall be ac 
cepted, and it shall be unlawful to reject same, unless the price 
asked by the offerers exceeds par, or exceeds the then prevailing 
mnarket value of the bonds in question. . 

SEC. 4. Be it further enacted, ete., That at the first levy of the 
tax herein provided, the ordinanee providing same shall contain 
a fulland complete statement of the bonds for the payment of in- 
terest on which provision is made by this Act, and if any interest 
coupons, provided for by this Act. are not presented for pay- 
ment on or before the first day of April of the year immediately 
sneceeding that in which the tax was levied, the money to the 
credit. of such coupons, not presented, shall not thereafter be 
held to the eredit of such coupons, but shall become part of the 
sinking fund hereinbefore provided, and be applied at onee to 
the retirement of bonds or past due coupons. as herein provided, 
and without awaiting the time for theannual report provided in 
section 3 of this Act. 

SEC. 5. Be it further enacted, ete., That it shall be, and is 
hereby made a misdemeanor on the part of any officer or officers, 
or persons, having any functions to perform in connection with 
the execution of this Act, whether as officers or employes, to 
divert or misapply any of the proceeds of the tax herein author 
ized. or to fail or neglect to perform strictly all or any of the 
duties imposed by this Act, and any officer or employe found 
vullty of violation of any of the provisions of this Act, or of 
neglect to perform any positive duty enjoined thereby, shall, on 
conviction, be fined not less than five hundred dollars, nor more 
than five thousand dollars, and suffer imprisonment at the dis 
eretion of the Court. 

Sic. 6. Be iat Jurther enacted, ete... That this act’ shall only 
take effect In case the settlement provided for and proposed in 


be 


an act passed at the present session of the General Assembly, 
entitled “An Act to authorize the city of New Orleans to renew 
and extend payment of her outstanding bonds other than 
Premium bounds; ” to provide the rate of interest on the bonds as 
renewed or extended, and authorize the levy of a tax to pay the 
same. Shall not be accepted by the holders of the bonds therein 
provided for, and the tax authorized by this act shall not be 
levied and collected if the tax authorized by the said act pro- 
viding for the settlement of the debt shall be enforced, and in case 
said settlement shall be accepted by only a portion of the holders 
of said city bonds, then only a portion of the tax provided for in 
this act shall be levied sufficiently in amount to meet the require 
ments of the other bonds, and only a portion of the tax pro- 
vided for in said act for the settlement of the city debt sufficient 
to meet the requirements of the bonds whose holders accept 
said proposition: it being the intention that not more than five 
mills shall be levied under either or both acts for the benefit of 
the bonds of the city of New Orleans other than) premium 
bonds, 
R. N. OGDEN, 
Speaker of the House of Representatives. 
GEO. L. WALTON, 
President pro tem. of the Senate 


Approved July 1, LSsv. 


S. D. McENERY, 
(rovernor of the State of Louitsiana 
A true COPY: 
WILL. A. STRONG 
Secretary of State 
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UNITED STATES. 


SUPREME COURT OF THE 


CITY OF NEW ORLEANS, PLAINTIFF IN ERROR, 
PErSUS 
STATE Ex REL. HENRY SHEPHERD, DEFENDANT IN ERROR 


re were ~ ae 


Brief of Plaintiff on Defendant’s Motion to Dismiss or Affirm. 


CHAS. F. BUCK, City Attorney. 


For Plaintiff in Error. 


A W Hyatt. Print, 73 Camp St. NO -24,933 
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, CITY OF NEW ORLEANS V8. STATE EX REL. SHEPHERD 


sole defendant by the relator himself See Traus., page 1; also 
iVer Of retatol} ) ] ‘3 li} Date i" 

Trae. the prayer is that the City of New Orleans be com 

manded, “ fhrough the Mayor, Win. |’. Behan, and the members 
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slenificance in the absenee ef personal citation. The only legal 
mode of bri ing the CIty Into court, IS ‘through thee May mr,’ waned 
no one till now eontended that language, that ‘‘the city be cited 
or commanded through the Mayor,” ete., and citation So iIssuec 
would brine the Mayor into court, so that be became an indi 
vidual defendant. 

The rule to “show cause” Issued “to the City of New Op 
leans,” through its Mayor, ete. Trans. p. 8 The sheriffs redarn 
is aS follows: 

‘Received, December 14th, 1882, and on the Ldth day of 
December, L882. I served a copy of the within writ of manda 
mus and accompanying petition on the CITy oF NEW OLLEANS, 
and the members composing the City Council of New Ovleans, 
through W. J. Belan, its Mayor, in person.” Trans. p. 9 


[ft need not be argued to this Honorable Court that so much 


of this “return 7 as purports a service on the members of the 


City Counell, through its Mayor. is a piece of circumlocution, as 
] > _ ) ' } +~ let : nan 
armless as if might almost be styled ludicrous. 


The substance and legal eifect of the return is that the city 
f New Orleans was served with the papers through W. J. 
Behan, its Mayor. 3 

fhe title of the suit Is continuously repeated “vs. the City 
of New Orleans.” Petition for removal, Trans. p. 9. 

And whom did our learned friends consider * parties ” when 
they filed their bond for removal? Some time there is point and 
justice in the common saying, “it 18a poorrule that does not work 
both ways.” Surely, if the “ Mayor and members of the City 
Council” are necessary parties to the writ of error, it must be 


that they are as such, individually and distinet from the corpora 


e 


tion, parties in the suit; but if they are ‘ parties,” they must 


CITY OF NEW ORLEASS Vis. STATIC EX REL. SHEPHERD. 


have been such stnee the inception of the suit. Counsel fon 
relator did not so cousider. see their removal bond. -Trans. 
pace JO. The principal and surety in said bond bind them 
selves. to the “ City of New Orleans.” only. 

Throughout the Reeord and trial the Cityof New Orleans was 


] 


' s7 
eousidered ‘en Dot 


2 sides to the tigation the sole defendant. 
The city had been ordered to show cause in the Civil District 
(Court. on a day fixed, why she should not comply with the 
demand, ete. After the Record had been carried, by the 
removal, to the Cireuit Court. counsel for relator filed a motion, 
fixing a day for hearing of the rule, previously so issued frome 
the Civil District Court  Trans., page 11 


In this motion if is suggested “that prior to the removal of 


the above entitled cause (‘State ex Rel, ete, vs. The City of New 
Orleans’). an alternative writ of mandamus had issued and had 
been served upon defendant (not defendants), returnable,” e 
. P * “it is ordered that defeudent, through the Hon 
Wim. J. Behan, Mayor of the City of New Orleans,” ete. ete 
And the Marshals return on this order is that he served it * ou 
the City of New Orleans, defendant herein. by handing a copy 
ef the same to Win. J. Behan, Mayor of said City of New 
Orleans, In person.” Trans. p. 11. 


; 


Aud so, throughout the Reeord, the only defendant in the 


case, Until this motion to dismiss is made, is the City of New 


elators, under the practice regulating the issuance and 
execution of the writ of mandamus, might, perhaps, have 
ignored, pro forma, the corporation, and directiy asked the writ 
against the individual officers: still, under the jurisprudence of 
Louisiana, the city would have heen read defendant. They have, 
instead (which under the authorities they had the clear right 
io do), made the ety the sole defendant. In a similar case 
recently, the Supreme Court of the State of Louisiana denied a 


motion to dismiss, based on the same grounds. It is the case of 


State ex Rel. Sa nory VS. City of New Orleans. reported lhi ood 
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allowed to be filed (movetr's 3 


CITY OF NEW ORLEANS VS.. STATE EX REL. SHEPHERD. 


whose intervention was dismissed by the idement of the eourt 


are not made parties to the writ of error. 


] 44 } . ] 4 a6 < . 

It will be an easy miutter to demonstrate that these inte 
vepors are not parties in this suit: that there 1s » issue between 
themand the plaimtiff and the defendant, or either of these 


that the intervention was never at tissue, could not be, and was 
not tried: that the jury did not pass on it; that the formal dis- 
missal of the intervention in the judement precludes nothing 
and is mere surplusage: that the inftervenors have no interest in 


mutcniaining the judgment to whieh the writ of error is taken, 


are not pa oO sald judgment, and, in fine. are not necessary 
parties as defendants In writ 

befo 75 re the pont. however. the court is respect 
ully referred to the facet that said intervenors, whose interest. if 
wuny they have. Is with the city, have filed a paper in the Cireuit 
Court, from which the writ is prosecuted, purportine to take 
cognizance of the writ of error, mikine themselves parties de 


T 4 , 4s ? ie . . 
It Cannot be que boned that this anppearanee, if indeed said 
A 
bial Vehnors al necessary parti ‘s @ures the defeet rhe return 


day for the writ in this court has not yet arrived, and citation 
may Issue and be served af any time before such return day. 


Relator certainly cannot complain of this appearanee;: it 


Be er a 1 a, ae oe er — 
vceccomplishes everything that thetr formal citation would have 
’ f > ’ » ’ et y 7 . - } 1 , ~Oo 0 '¥ . ’ " r 
accomplished; they become parties for all purposes for which 


have been sueh, had they been reevularly named in 


they would 
the writ and cited. Under the writ sued out by the City of New 


¢ 


Orleans, the judgment could not be amended for or against the 


intervention, even as between the city and intervenors; it can 
not be amended or charged as between intervenor and plaintiff. 


Mhoa intarwanare wafnra if 3 lh, oe es) ae Laws 
Phe intervenors, ther fore, li 1h the sult at all.are mere lookers 


on, Without possibility to give or receive anything 


e > co Ma 
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But, under all e@ireumstanees, these “ iIntervenors ” are not 


arties to the judement for which the writ of error is taken: 


Their status must be determined by the Record,-and the Reeord 


Interpreted in the hight of the Jaws of Louisiana. 


Arts. 5SY ef SEQ,., Lo. (ode yf Practiee. prescribe the eondl 


tion under which intervention may be filed; the objeet and 

- & ‘ 4 + } } } , 44° ‘ + ; } 1, a . 
efiects of it. An intervenor inpay jJolh pPlaintiil against the de 
or, he may 


fendant, or the defendant against the plaintiff; 
oppose both. Art. 389. The last is attempted in this suit. 
Che intervenor must submit himself to the control of the 


rincipal litigants: he has no coatrol over the suit: he must not 


ctard the principal suit : he must be “always ready to plead or 


" . ° ° } } 
“exhibit his testimony, because he has always his remedy by a sep 


. . 7 . . s¢§ ee | t P ° * , 

"arate action lo mandicate his rights Art. SO] AHMILEeErVeCHO! is 
: ‘ - , | > P ne . 4 ‘ qe) 
considered a plaintiff as TO HIS Cause Of ACTION. At. d92Z 


This petition (of intervention) must be served on the pari) 


against whom it is directed, in order that he HWLaAY ANSEF fo the 


same in the de lau GULveNn in ordinar: suits.” Art. 39a 
f _— : - ' > i ee . FIN i = - Z vr 
Now let us turn to the Record before us. The prayer of thi 
’ .. o . ‘ - ‘ : : ; : , ae . | > a so ¢ o 
intervention asks for specifie relief: it theretore OPPOSES both th 


plaintiff and the defendant; it is to all intents and purposes a 


distinet suit, urging a cause of action whieh could not by any 


possibility be precluded by any judgment between relator and 
cle fendant. if prays that the * partie 8. placntiy and defendant, be 
al ly cited to answer the same.” 

No cifation ever issued to either party and none was served ; 
and nowhere in the record will your Honors find an appearanee, 
plea, exception, demurrer or answer to this intervention by either 


partv. There was no legal notice of the citation and no issue, 


l, or express, between the intervenor and eithe 


tacit and leeal, 
‘party ’ to the suit. 

So much of the judgment as purports to © dismiss the inter 
vention of J. B. Woods and others at their ost,” is simple sur 


plussage——an absolute nullity on the face of the papers deciding 
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nothing, estopping no one: leaving the intervenors exactly where 


? . ; ,* : : 4 ‘ is 
bine were before they filed their intervention. 


The jury.in rendering its verdict, ignored the intervention 
yet. as we have seen, the intervention prays for specifie relief 
against both the plaintiff and defendant: there should have been 
a separate verdict. There is nothing to show that the jury was 


t 


watved as to the ¢nrfervention, and the same submitted to the 
Court. 
rayy ; , y : ae : ' v< } sa oy } LU } . re ' ‘oO -" ‘ 
phe entry from the minutes showing how the @ause was 
eviven to the jury is on page 19 of the Transcript. And on same 


) 


pave, asa part of the “ minute entry,” is the following: 


‘After due deliberation the said jury returned into court, 
and then and there, through their said foreman, delivered the 
following verdict, to-wit 

‘We, the jury, find for PLAINTIFF.” 

Not one word of the intervention: and this verdiet, Trans 
eript, page 20, is made the basis of the judgment dismissing the 
Intervention. 

Considering the law and the verdict of the jury,” ete. 

When the intervention was filed. as the case was ealled for 

trial, it does not appear that any ebjections were made—-but no 
} 


rivhts were waived. 


As appears from the Reeord, page 15, 1t was permitted to be 


filed when the ease was called for trial. The intervenors eould 
not, as we have seen, retard the progress of the trial; they were 
simply ignored. The trial had to proceed. 


+ 


Kor the purpose of putting the intervention at issue—whieh 
opposed both parties —we were entitled to citation and ten days’ 
delay. It was not asked: nor, on the other hand, was cppear- 
ance made or issue joined, and the intervention remained, we re 
peat, a purposeless document on which nothing has been ad. 
judged. 

But even if we be in error in this regard, we assert that the 


intervenors are not necessary parties to the writ. 


' } ! 7 ' . > ¢t | 
bh PST place submit that as intervenors opposed both 
| 4 ] 4 yy 4. S : 3 ‘) 
Cpa ntilf and defendant in a cause of action which Cie Cal) 
9 4 2a } ie : ; : sce sel 7 ‘ 
COUICG ASSC] tC chy me. the JudeMent GISMISSI Ne them Is a 
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separate and distinct jadement from that founded om the issue 
‘ , Dey . 4as , , 7 ; " ) ’ so} " ‘ 4 { . J 
between relator and the eity. They are in no sense party to that 
a4 > 1 a 
PWaermMene: the] pearanes is defendarw if) Wr IS Uutteriy 
+] : - ‘ ‘ WV) 4 »® 
Without purpose thie ecree agalnst the GCl&y Can be affirmed on 
, \ n ] ‘ : } > oI + ee ; i : + ; bya) ir ab ad’ sa? >*, } | hod 
pcovVCrs dha NO Pine OY LHUTCLESTI yt Crue Pte rVehnOors ba OUCile , 
(onaer the laws and practice of Louisiana. an intervenor Is 
? 4 
ot necessarily a pariy t tn appeal between plaintiffand de 
, . se 4 »° 4 Fy gn 
rendiuant Weil vs. Weil mo ANN. 24] Qn) CONTPAPY, the dn 
} : ’ i] = | ! . 6) rons 
fervenor having aiwayvs the rieht fett to resort to an orleinal 


toa sult must be tested by his aetual condi 


ction, his relation 
tion in if, and not by his romine? appearance If he have no in 
terest in the maintenance of the judgment appealed from, he need 
it be ate dea Party nmOr Cal he himself trike ‘dT appeat! Prony) ‘} 
ukement, as between plaintiff and defendant. if he has not 
sought to recover something fer himself. 2S An. above cited 
The cases cited by our learned adversaries in 15 La. 862 and 
I? Rob. P03. are not strictly eases Of “intervention or inter 


} = Fe. as ) ” 3 eo ; ' : iin 4” 4] : ‘ ’ . 1 . a ° 
pieading, Wwnaer Tie LELICGIC@S Gf Elie (‘ode herernbefore CIbed. 


. ] | ; : : eee: 
(On the contrary, In both Cases THeELrC WaS a CONCHISUS O} pital 


4° :* ban) stllpal 1 Prrvanor nt wh) } 
of persons, Some OL them celled intervenors, but who we Calis 
‘ : y **¢ ‘ pe | i 4 i age 
‘third opponents. Uc. Fractiece, art. d9%. et sea In these cases 
: 
4 ] Ly «af oy It , +) +) ot? rey] ; ] 1 5 
the court held that ac persons asserting rights to the fund in 


controversy must be parties. 

In 27 Ann., Lane ys. Clarke, the Supreme Court of the State 
held: °° An intervenor, who has been disinissed, asof non suit. is 
not a necessary party to the appeal i 

The court said: * A motion is made to dismiss this appeal, 
on the grounds, that one Bender, who was intervenor. is not 
made a party. The Record shows that this intervention was 
dismissed as of non-suit, and he has not appealed, He. therefore. 


has no interest in maintaining the judgement between plaintiff 
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Phe limited time at command does not permit me to discuss 


. } : 1, l, > _ ~ . . - 7 . 1 - 
at leneth the merits of the cause as involved in the motion to 


“affirm.” Trusting that this Honorable Court will grant the 


Apprieaclon ie reinbefore submitted, iO] postponement of econsid- 
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held, substantially, that 
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Ssigered hy the COUT 11 hf ) (© GISIIISS 


had not a“ suflicient color of right.’ 

Now, this Court must be satisfied 
which the dismissal is moved absolutely frivolous. No skill 

yphistry ov breadth 

Council 
error and 
Of our 

mover, negatl is affirmation. It provides that when a man- 
damus has issued against a corperation, the notiee shall be 


A ~ 


A — > a + on se ae or «vy ; 5 ] ry A ve 1 
served Ol! the Mayor, )} pPreslalue OMiCer, aud if the eo poration, 
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Bisise 


. . . ‘ ray } {> } 
the body of the directors. disobey the order “ir shail be pun- 


; 


. ' - : /? “ > wae . re, ts 
sned for contempt bv the sequestration Of TS revenues,” ere, 


. : P ‘ bcs : 99 ¢ 7 -eoti, , 
bie point that the ptervenors should be parties to Cire 
‘ <a - “—— } . } re TY : . sald a - s. yystrated 12} t | , 
Writ IS NO [e@SS INSUVDsSTADTIAL. RiliS IS Phy Cemonstrat Prk Ute 
brief heretofore filed As the CON] leting complement Cneretlo 
we will, in support of the proposition that somuch of the judg 
ment from which the writ of error is taken, as dismisses said 
7 . . a | on y ? yy°s i" . " i] ec’ ‘ hy a 
Intervention. 1s an absolute nullity, reter vour lionors to the 
7 saorl > : ; {" 4 . i a . , PP }y . @r9 14} ‘f . «ye 1% ti 
textual DrOVISIONS OO} the LOouUISTanad Code Ob thie SUCCES ds Weil 
4 ] 4 cs , ™ . ' 4 7 4. , C sp Fil? 
as to the decisions of the supreme Court of the State. establish 
Ing the TWO propositions: 
ry , ; Sate ae — a eee ee si 
Ist. That a judgment rendered without citation or voluntary 
, ’ be ye 4g T: . 1] 4 layt s ry vid; ‘ | 
appearance, 1S an absolute nullity, ane 


2d. That sueh nullity, when apparent on the face of the 


A 


} 


papers, may be pronounced on appeal, and urged even collate 
ally by anyone in interest. 

Art. 606, Code of Practice, provides : 

“ The vices of form for which a judgment can be annulled 
are the following: 


1. Not applicable. 


¢ y ¢’ 
Zz if 


the defendant, although qualified to appear In a cause, 
have been condemned by default, without having been cited. 

o. Not applicable. 

4. If the defendant has not been legally cited. and has not 
entered appearance, joined issue, or had not a regular judgment by 


default taken against him. 


And Articles 608 and 609 provide that the nullity may be 
demanded on appeal when “it is apparent on the face of the 
records.” 

And the Supreme Court of the State has frequently enforced 
these articles, declaring null and void judgments, on appeal. 
where if appeared on the Record that there had been no legal 
citation, nor appearance equivalent to it. 

1 Ann. 171; 2 Ann. 492; 10 Ann. 642. 
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’ 3 Sey +37: . ‘Dina re > ¢ ‘ ven 
And in Williams vs. Clarke, 11 Ann. 761, 1t was held that 
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ireed. even eCOollaterakhiv., DY anv one In Interest. 


tified in assuming that this motion to 


1: ‘ , 4% ft a¢ 3 ‘) 
GISMIISS Vests Upon ho Serious vround i Phat it is used as the 
tepping-stone to the motion to affirm?) If so, this latter canne 
SLE PpPIMe-stone co call WIOLION CO ALLL ¢ SO, TOIS fatter Gannhol 
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be entertained. Ehis Honorable Court has. as we have seen, 
' ; ‘ BE R) 

established, for reasons and from motives readily understood, a 

} 44 »t ¥ +) s 1h? 2 1 ‘* ‘ tor] ‘1 ;¢t . 11 ¢ t | a lefe 1 6 

(A NStLHCUON WELiCid is pmauehtl Witit Ho Pyury id) 1 ae endant, 

and protects the rights of piaintiff in erro. 

As stated in the brief, already on file, as far as the printed 
Reports of the decisions of this Court YO, this Uppears to be the 
: - " ** : ¢ oF ye . ! +7 } ' } s yf} ' 
first case In Which the motion to affirm is united with the motion 
to dismiss, on a Record brought up by the defendant in error, 


' , , ; 
gat " i d , ‘ t ae 4 11 
before tiie return GiaV\ Ol iaat W Ise 


_— ce at are i ee hae Ries 
Perhaps, In the abstract, no good reason can be given why 
! 4 re } 4 APS . : P 1 co , 
LIS MOtLON ould net be entertained. as weil as the motion to 
’ a 1, — sien a ; -_ } ‘i >: ee oe a. 
(AlS}IISS > fiere are ObVIOUS and materi GIStincetions Whicn 
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must carry their weight. A motion to dismiss, in the very 


hature of things, must be founded upon an assertion that the 


, 


appeal or writ of error is not perfected or completed :—that there 


7 + I 
i 


are reasons why this Court cannot hear the case :—that the ese 

isnot in the Court for final hearing. Therefore, to hold it in 

suspense till the return-day, when it is apparent that it must 

then be dismissed. eciihout inquiry into the merits, Seemed so 
1 


unreasonable that this Court, in the instances cited, established 


the practice of permitting a defendant to docket a cause and 
move its dismissal before the return-day. But the motion to 
afirm presupposes a complete jarisdiction. in this Court, over 


the case; ratione persone et mateiio. It is to all intents and 


purposes a hearing of the cause on the merits: the action of the 
(‘ourt must take the form of a linal decree. 
This is a question of practice, wholly within the discretion 


of your Honors: and while the Court justly guards against an 


7 


uvor-crowded docket by holding out a constant check to frivolous 


- . os “ “ f 
~ 
e. SS a ae —- = _ 
~ ~~ “ + ae = < p. 
= 7 ~e —— as ~ ‘ 
3 — 
— - = y; 
— - r - ~ oo te: _ ” ie = 
~ ad = eS : —~ 
- ‘ e — ——- -+ > 
— : 
t eo o : = _ 
~ ~s - : ~ ; 
= . aa ~ . > } ‘ 4 
r a ~ ~ 4 _ = 7 “ — dae P : = 7, : = = 
: : . = . = : ~ ’ i 
- “ — oe o- ~ - - “ —— a a sa ead ’ | 
* -__ < ~~~ - vee — = - 
- ~ - - a - b ” / —~ = = * : 
- ° a ~~ ~ ~~ —) ~~ es 4 a wees ; - 
: | z = va ‘ = + = » *w 7 
— o~ -e - . i =- ~ —_ _ - acyene m5 i ; : 
‘ _-_ = o~ a 9 —_ ae J . he 
f a - ‘ - a - -~ S > ¢Y 
x -_ : : - _~ “ = - - _ - - — — - > 
ee =" ¢ 7 
. - — ~ ~ —~ a : ; E 
— e *r - © —_ « e f o 2 Ais po ~ ~ 
- -—— _ Yl ' = ; 7 
- a *” —_~ ee as =| | . ? | 3 
. : | E , a Z ~~. ~ — 
- -< ~_—_-2o —— - > @ aa = . 
oe ’ : 7 | — No : 
on “ oo) ne “ w= oom , . — + - : ‘a : : ; 
= Ad re - + ~~ — ~ : e 
ome — “ " - : : : : 
” = , ~ --<- = . . | : : 7 
| | = - ~ Z mee . 7 
— “ ~~ ~ - “ - i ™ o~ ™< | : oa z -s 
= - re . o = ~~ a ~ ed 
- a) “ — ~ ~ ‘ oun —s " fe 
j — - ; ow 4 — 2 — om — ) ~ | | ’ 
j — = - = 
* a ~~ ~ ~ | 3 7 : 
“ “ “ f — / \ | : 7 
~-< - a . li +a 
— a ~ vr : > = —- ; : | 
— ~os | . — = 
3 7 : = , — 7 ean jen P oe ~~ fr o — — | 
ww -“ : : . 
: : — —— . . - we 
~ d > . - * — . : = = 
| } ; : = ~ _ f o e+ ~~ 7 
- - - - - ve = : 
. oe a post ' 
—— -- — ° : : . ) 5 ; ; 
= E Z “a ~ f ~~ . 
a — f . = ~ — ~~ _— 4 ~ ° — - 
” ~ — wie pio | 
# ~ oe ny ps ; 1 
. a ; ~-/ - on f - 
: . ei ~ 
“ — ~ . . “ . ‘ ~ = 
| 7 - = eo - — , ~ - " Fa ; — : - > 
— » ? ow “ = “ — — a : S : 
, ~ | 
. - ~ — _ “ ” - “ : 
- — “id “ “ , - | 
3 - 4 eoe * 
| | ~~ . , ons = Pi > — . al “ +~' 
_—_ a oe -_- = pm ~- ; = | - 7 
: ; a e os J Ko 
~ ~- » o —— a va . = : S ~ = 
. a s , . - — aN ; oa = > 
~ —— . = | ee & | 
; : F: = a - J * — a — - ~ 
: : 2 -— 7 _ a 
: , - . wad ~ ~ 
: | 3 So, — 
~ ~ — ‘ 
= = - . “ - - : -~ on , 
| | gnand 
-_—— - . - -= — ~ ” ; . ~ 
3 | , —— 
7 | | ; s . 
- ~- . pe - o aa f = ; : . 
r —< — : = - = 
~< —_— es - + _ ” — pre, a aries: : 5 
« - - ~ o ° ~ - « - - ~ 
P o— . : =i : | : : 
~ as - ~ . - se m ° = — a f = _ 
_ . » _ , . . - ~~ “ wt - : 
3 : - : o 4 
| 3 i . : 7 : : — om ee ~ “ ; 
—— . ad - a a ; | 
~ “ - = - —<- . . -v : ) 
: : f z. < ~ « a v~ ow a 
> “ we — ; - — : : = 
Cad “ + ~ =m! ° 3 . 
- ~ ~s — ~ + ~ M . -~ | 
— , 3 7 : 3 : 
: : : | - : a vo . oe . 2 - » -~ a 
, bed = : a j _— — P ~ . — ow ~ 
» — : 3 -- 
_— ad o - = . = ~ - . — a ? Bis | 
s “ ad . « o 7 _ ¢ — - > ‘ x : | 
| , E - / | 
- : : i | ; . : re ~ — “ ° - 
} : % $ ie ¢ é ee ~ aes oe - A =f j | 
« —_ - ’ : ' 3 | e 
- - “ em —_ ad + all — > : : = - . 
o~< ~ _ - P - - . —_ ~ ae > A . 
= ~~ —_ om - - ~ — 7 | : : 
“ c . ~ - ; s - : ' 
/ = «a Fa ” n a —, ss , | 
- « —" — = “ : aa | 
= - = a , > | — > , a , ‘ — 
a a , - - - « 4 - > as ~- " 
~< — ~ = - eo - : | 
oe f - P ae = , : | . : 
= 7 | | 
. : 7 ~ 
a ~~ o a » 7 ~ ~ . : ; | 
> a zs : - an] f + = ~ - 
— oe = ; = ; , ; : : 
| | ¢ | | - ll a 
- f - = 4 . tee - os &. ; -- z 
“ = a ~ a - = a 4 
~—* . ~ , o-~e - ~ _- — ~ . f al + s a eae ‘- ‘ | ; 
‘ — - ais p j = ~ Per — 
~ “ sf - —— _ —- - a ? ~ 4 - 
| i. , . = i“ < —_ oe 
nm = ~ sina “A , . 3 3 
- hte < = a — ~- ~ nee . 
~ < *— — = ie | . - ——) — ~ - - os 
_—— . ” : | : 
: 3 < : we . — 
- ¢ . - ow ~-- e - = % a * 
oa8 p= ~-« ~ , - - — ~~ oe : . is 7 
“et —. 7 ~ a : , : : < | 
we j a ~ . - aa ~= : te : - . ~- 
~~ — - : ws = ke ! 
: : kc | . 4 » -_~< ¢ . — 
> 3 - - 
—< aa —s . - ” eo —_— — 5 . : : i bes . : 
vr - - ” tes ~~ - =) , J - 
* f - + = -_— . pe , | 
- ~~ . > 7 . FE ) 
~ > e —_ — = ~ > - . 
- t - - 7 _ ” — ’ 
7 m is : . Pi a 4 - - —_ ~~ aes ff / f — ~ 
: : : - ~ j —_—~ — 7 
— ad =4 ——~ 7 2 = — 
| : | > : = o———s —— ms e 
- a _—— s - 7 * pe 
c-- - _ — » - ~ = - é Lome) ; | 
_—— _— 4 ' - . or : : = 
: : ; : = S _ ; -~ a . ~~ 
nw - 7 —_ 
’ | : : : — — el a —— _ a 
3 : } ~ . | “— : ~ o 
we . = - - ~ - — P4 — - _~ © pea © pam ~ ~ —_ > 
S | 4 — » ; 
. — - »* we Gam = — ; , . i : 
E = a ’ - 
: —= ‘ Re —~< : : 
: : = : - fe — 
mo - ~_? : = 
- aie! _ — ‘ = ~ = . | 
~ a - ~ oo oe - a - = pe - : : 
. ° - ot ~<a = - — a : 7 | 
2 4 y 3 3 3 
on. — o . - — me ‘Tr ’ — a 
re all - - -_ » , > bo : 
< ol = — = = 
: | 0 = oa, 
- - - ™ o * = oa [ ' , 
7 : 7 : _! “ sane " 
} , q - ~ ‘ - ~ . 
: P ¢ — [ 2 
~ 4 = —_ ann - F , 
“ ~~ om ¢ . = 
; -~ 
: “ = --< ™ ay 
| is ° . : 
. bet 4 
‘ 


iP CITY OF NEW ORLEANS VS. STATE EX REL. SHEPUERD. 


bonds themselves can be redeemed out of the tax about to be 
levied. If they must be redeemed it will require only S1 18,000 to 
it; not $650,000. 

But a graver question than all these is presented by this 
reeord, Had the Circuit Court jurisdiction over this cause? 
Its history is sufficiently well understeod. Relator admitting, 
now and at all times, thafit is a suit which the Cireuit Court 
could not have entertained originally, claims that removal pro- 
ceedings vested jurisdiction of the cause in the Cireuit Court. 

[t docs appear to us that, for the present purpose, the motion 
to offiim, the que stion ight he left where, as we have shown, 
this Honorable Court placed in the FP lliott case, cited in our 
original brief, as open and undecided. 

Our learned adversaries rest on the authority of Railroad 


vs, Mississippi, 102 U. 8. 135. 


Gaines vs. Fuentes, 92 U.S. 10,and itKtweru vs. Huidekoper, 
ics U.S. 469~ ana the V icib ulnte the picpe sition which they 


wor ! +e ? } 
clalm those eases eStablisi. thus: 


LIthough the Circuit Court has no original jurisdiction to 
issue the writ of mancanius as an Cligihal writ, yet sueh power 
can be exercised in a case cclumenced in the State Court. and 


then removed.” 


Not any one of the three cases, nor all three taken together, 
warrant this broad eonelusion 

In the Fuentes case. this court held that a suit to annul the 
probate of a will was a * suit In equity.” within the meaning of 


the Acts of Congress. and, therefore. removable. 


Railroad vs. Mississippi was a man@amus case.it is true. 
but of so exceptional and pecuitar a nature that that feature 
need not be exemined. An Injunction, cra mandatory injune 
tion to remove the bridge, in controversy, would have provoked 


the same issue. The suit was not a mandamus suit. in the usual 


Cc 
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sense of the word, and bore not the slhghtest analogy to the 
present case. Andit is a fact that the nature of the proceeding 
was not once referred to in the discussion whether the case was 
removable. The defendant, among other things, pleaded the 
authority of Act of Congress asa defense to the suit, and the 
removal was held Jegal, because this court considered the case 
one “which. in the sense of the Constitution. and of the Statutes 
of 1875. arose wader the laws of the United States.’ See deeision 


referred to, 102 U.S... pp. 149 and 141. 


The Huidekoper case goes, perhaps, a step further. There 
it is declared—though that portion of the opinion seems obiter— 
that if the conditions for removal concurred, the Cireuit Court 
might acquire jurisdiction over a cause which it could not have 


originally entertained, 


But was it then, or ever held, that it would or could issue 
the writ of mandamus in the manner, and for the purposes at- 


> 


tempted in this suit 


In ali tie eases cited, it was held that the jurisdiction of the 
Circuit Court arose directly from the Acts of Congress; but in 
regard to the writ of mandamus, Congress, by giving authority 
to issue it only, “in aid of a jurisdiction previously acquired,” 


seems to prohibit its issuance for any other purpose. 


The point that the “ removal” was illegal, and that the Cir. 
cuit Court acquired ace jurisdiction to try the cause, Was ex 
pressly presented for decision to the court, before proceeding to 
trial on the merits. See ‘* Peremptory Exception,” Record, 11 


and 12, and Bill of Exception, Record, p. 18. 


There was no time or opportunity for a formal motion to 
remand. The cause was fixed for trial on motion of relator’s 
counsel as soon as removed, on the order previously issued in the 
name of the State of Louisiana, to show cause why the writ 


should not be made peremptory. Our first appearance was to 
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BUCK, City Attorney, 


for Plaintiff in Error. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1582. 
THE CITY OF NEW ORLEANS . 
VErSUS 
THE SPATE OF LOUISIANA, ON THE RELATION. OF 
HENRY SHEPHERD. 

Now comes the State of Louisiana on the refation of. Henry 
Shepherd, defendant in error in the above entitled cause, and 
through undersigned counsel, moves the court to dismiss. the 
writ of error sued out in this cause, and in ease said metion is 
refused, then the defendant in error to moves to affirm the judge- 
ment of the Cirenit Court. 

The grounds for the motion to dismiss are as follows : 

i. The intervenors, whose intervention. before trial was. 
allowed to be filed by the Circuit Court, and whose intervention 
was dismissed by the judgment of the court, are not made 
parties to the writ of error. 

2. The writ of error is sued out by the City of New Orleans 
alone, whereas the Mayor and Couneil of said city are parties 
to the judgment rendered by the Circuit Court, and are neces 
sary parties to the writ of error. 

>. The bond is given by the City of New Orleans alone, 
and not by the Mayor and Couneil of said city, who are parties 
to said judgment. 

The following are the grounds for the motion to affirm: 

!. The rights of all holders of the consolidated bonds issued 
by the City of New Orleans, under the provisions of the 37th 
section of the Act No. 71, of 1852, and the supplementary Act of 
the same year, No. 72, were expressly adjudicated and settled 


by this court in the ease of Louisiana vs. Pilsbury, 105 U.S. p. 
279, and, therefore, this writ of error is manifestly sued out for 
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delay. Indeed, in this ease, the plaintiff in error pleads in the 
answer that the judement of this court in said Gase is res ad 
pudicata. | 

2. This suit was originally instituted in. the State Court, 
and removed to the Cireuit under the provisions of the Act of 
(5, the relator, Shepherd, being a citizen of West Virginia: 
the right to remove a mandamus suit Is well settled in the case 
of Mississippi vs. Railroad Co:, 102 U. S...1387; Hartman vs. 
Greenhow, 102. U. S. 675; Washington Improvement Co. vs. 
Kansas Rk. R...5 Dillon, 489. 

o. It is well settled that as soon asthe removal proceedings 
are perfected in the State Court, the jurisdiction of the Circuit 
Court of the United States attaches, and the question whether 
the Cireuit Court will proceed with the cause when the record is 
hled therein, is not a question of jurisdiction, but a question of 
continuance or of diseretion, not reviewable by this Court on 
writ of error. 

This motion will be submitted to the Court under the rule 
on that subject, on Monday, 9th April, 1885, at 11 A. M. 

THOS. J. SEMMES, 
Kk. H. McCALEB, 


Counsel for Defendant in Error. 
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RY OF THE UNITED STATES. 


SUPREME COl 


PHE CITY OF NEW ORLEANS 
‘ph a 
THE STATE OF LOUISIANA ON THE RELATION OF 
HENRY SHEPHERD. 
BRinr OF DEFENDANT IN ERROR ON THE MOTION TO DISMISS 


AND AFFIRM 


!. All parties to the decree below must be ma 
the writ of error. 
The Protector, 11 Wall. 87. 
Moore vs. Simmonds, 100 U.S. 145 
liampton vs. Rouse. 15 Wall. 18S. 
2. The Court will not permit an amendment where the 
record presents no question which has not been previously 
decided. ; 
Pearson vs. Yewdall, 95 U.S. 294. 
5. Inthe State practice, intervening parties mimust be made 
parties to the appeal or it will be dismissed 
Kelloge vs. Clark. 15 La. 362. 
Swearingen vs. MeDaniel, ‘12 R. 205 
In the case of State ex rel. Southern Bank vs. Pillsbury, 31. 
la. A. p. 9, the Court held that tax-payers and others having an 
inferest might intervene in a mandamus suit to compel the city 
to levy taxes to pay the consolidated bonds. This ease of Pills- 
bury was decided in this Court at the last term, and is reported 
in 105 U.S., p. 278. 
That an intervenor is entitled to appeal when his interven. 
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{ The only parties to the writ of error in this case are the 


oy ae ae KART LES Es PEP IE oo Lk 


yi Ke 


he SR és noe 
ee uy %. . > 
A eb faa att nen aes tog Oi atic Se ERE 


CYrTy NEW ORLEANS VS. STATE EX REL. SHEPHERD. 


OF 


City of New Orleans. plaintiff'in error, and the State ex re 


Henry Shepherd, the defendant in error. The City of Ne 


Orleans only has given bond. The Mayor and Council wh 


are pariies to the judgment and who were ordered to levy th 


tax. are not parties to the writ of error, nor have they signea th 
bond, nor does the bond purport to be the bond of the Mayo 
and: Conneil. 

The Code of Practice. Art. 844, provides as follows : 

“When the mandate directing the performance of a specifies 
“act shall have issued against a corporation, the notice shali be 
‘served on the mayor or presiding officer of such corporatios 
* and if the corporation or the body of the direciors disobey the 
‘ order, it shall be punished for contempt by the seguestration 
‘of its revenues [writ of distringas! until it yield obedience t« 


the mandate of the court.” 


This is in conformity to the common law practice, as ex- 
plained in High on Extraordinary Legal Remedies, seetion 517, 
where it 1s said that “in the case of Municipal corporations the 
‘ practice was early established of delivering the writ to the 


* Mayor, as being the visibie part of the corporation.” For this 


a) 


he cites Inser vs. Chapman, 6 Mod. R. 152; King vs. Mavor of 
luxeter, 12 Mod R. 251: State vs. Jones, 1 Ird. 129. 

Although the service of notice is made on the Mayor. the 
mandate goes against the Mayor and the members of the Council. 
indiyidually, who are punishable for contempt, in case of refusal 


fo comply with the order of the court. 


ON THE MOTION TO AFFIRM. 
There is no unsettled question involved in this ease 
The right of the relator to the tax is expressly decided in 
the Pillsbury case, 105 U. S. The judgment in that case has 
been pleaded as res judicata in this, although the city is now re 
sisting its enforcement in the State court. 


The curious ground is taken that the judgment rendered in 


that case, by wich the city is ordered to levy the amount of tax 


PHERD. . 4 
CIPY OF NEW ORLEANS VRVSTPATE EX REL. SHEPHERD, i 


Siate GN pel , , , . . . 
7 demanded in this suit, is a bar te the prosecution .of this suit. 


NY “ New although that judgment procured: at the instance of another 
eg vo creditor remains unexecuted, and its execution is being resisted 
ie _ by the city. It is tantamount to saying: I-am ordered. already 
V signed the to do what you require. I have refused to comply..with the or- 


the NE ery a. & . . ‘ 
, der, and therefore the court should not exact comphance. 


S This suit was originally instituted in the State Court on i4th 
December, 1882. 


uspcecifiied 


Ce Shall be The alternative writ on the Mayor and Council of New O: 
Tporation, leans, was inade returnable by the Judge of the State Court, on 
isobey the 22d December. On 15th December proceedings and bond for 


Uestration removal to the United States Circuit Court, were filed ; and, on 
‘dience to i6th December, the record was filed in the said Cireuit Court. 
Qn the same day a motion was made in the Cireuit Court, sug 
vesting that, prior to the removal, the alternative writ Had been 


we, aS eX. 
niade returnable on 22d December, and, thereupon, the court or 


dered that the defendant be notified that the reeord from the 
State Court had been filed, and that the hearing of the rule nis# 


Ab 


issued by the State Court. would be had at 11 A. M.. on the 22 


tion Biz. 
ions the 
C to the 
‘or this 
ror ai December, the day fixed by the State Court. 


On the return day the defendant objected to going into the 


POP. thie ‘rial of the rule nisi, and demanded postponement of if until the 
OURGH, next term of the Circuit Court, to wit: the fourth Monday of 


refusal April. 
It was urged that the court was not seized of jurisdiction of 
the case until tle next term of the court. 
ig a : 4 ; roanintt , ' ’ oy 4 
fhe exeeption as to jurisdiction was overruled, and the 


. motion to postpone the trial was denied. 


CG lr 

© has The ruling on the latter point is not subject to review, 6 

w Pe How. 1; 20 How. 523. This court has settled the question that 
the Federal Court has jurisdiction of a removed cause the mo- 

ed in ment the State Court losesit; the State Court can proceed no 


(ax further when the removal papers are filed. 
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W. T. LEVINE ET ALS. VS. R. M. WILSON ET AL. I 


a UNITED STATES OF AMERICA. 


Circuit Court of the United States in and forthe 5th Judicial Cir- 
cult and Eastern District of Louisiana. 
WitLiaAM T. LEVINE, ef 7s 
is, No. 10102. 
Robert M. Witson ef al. 
J... Beckwith, Esq., for William T. Levine, e¢ .als., complain- 
ants, appellants, Messrs. Joseph P. Hornor, A. G. Brice, and 
KM. W. Baker for respondents, appellees. 


Appeal 
Returnable to the Supreme Court of the Umted States on the 
second Monday of October, A. D. 1883. 
1 Unitep STATES OF AMERICA. 
Cireuit Court of the United States for the Fifth Judicial Cireuit 
and Eastern District of Louisiana. 

WitLiIAM TT. LEVINE ef als. ) 

? No. 10102. 


\ 


‘ 


RoBERT M. WItson et als. 


Filed December 13th. 1882. 


Bill of Complaint and Karhibit. 


EASTERN District oF LOouISIANA, 8s: 
To the honorable the judges of the Cireuit Court of the United 
States for the Fifth Cireuit, Eastern District of Louisiana. 


William T. Levine, Charles W. Read, William F. Higgins, 
John McLaughlin, George A. Faleoni, Joseph Smith, John Er- 
vine, Asa A. Douglas, Charles Dennis, Philip Wurtz, Thomas 
D. Lewis, Daniel Bb. Morgan, Joseph Preble, Robert H. Tilford, 
Gustave Gersdorf, Frank Bailey, Oscar Shultz, Walter Jarvis, 
Thomas Craig, John F. Gersdorf, Edward Breen, John Ahern, 

William E. Pendleton, Harry Buttcher, Benjamin 8. 
: Ames, Peter Donham, Francis Lory, Charles 8. Clark, Ed- 

ward C. Bannon, Francis Williams, Nathaniel C. Cloutman, 
Thomas Wilson, Robert T. Wilson, James W. Lyons, William B. 
Turley, Joseph Redman, Hugh Neil, Alfred J. Ruiz, George Ben- 
son, George Osgood, Jolin Nichols, John T. Small, and James Bur- 
dick, all citizens of the United States and of the State of Louis- 
lana, and residents of the eastern district of Louisiana, bring this 
their bill of complaint against Robert M. Wilson and Bernard 
Michel, also residents of the eastern district of Louisiana and of 
the State of Louisiana, and thereupon your orators complain and 
say, that they are respectively branch pilots of the port of New 
Orleans, duly appointed and qualified, and as such are, and at 
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1e acts and wrones hereinafter complained of were, 
and still are, vested with all the rights and authority and enti- 
tled to all the benefits attaching to 
New Orleans, as granted, established, and ordained by the stat- 


1 as ol 
utes of the State of Louisiana in such case made and provided, 
and adopted by the United States by the law ot the 

3 United States governing and perce pilots in the 


bays, inlets, rivers, and harbors of . United States and 
the port of New Orleans. 

And your orators show unto your honors that the said defend- 
3 branch pilots of the port of New Orleans, and were 
such branch pilots at and prior to the first day of June, 1879. 
That ‘prior to the twenty-seventh day of May, 1870, your orators 
and the said defendants were acting as pilots at the mouth of the 


Mississippi river and the port of New reco independent of 
) 


ther, or in small competing associations of pilots; that 


Cach Owner, OF I 


ome of said pilots were prosperous and others poor, and unable 
t nalify ti , Et ry?) fee bh thy lay cy Orningo 1| Ye { t } > 
LO Uy ke bey iic Lise ives undel Lilt Laws voverning })1 () a t rat t 1€ 
mouth « » Mississippi river in such manner as to #aabic them 
to lawfu ly eee ute and carry on the business of piloting ; that 
hey odo requires each pilot to be the owner or part owner of a 


decked pilot boat or vessel, of, at least, fifty tons burden; that 
many of the said pilots were without the means to purchase or 

acquire an interest in a vessel of this description, while 
i others more provident or successful had fitted themselves 

out with fast-sailing vessels and steam pilot boats, and 
vere enabled thereby to largely monopolize the business of pilot- 
ing at the mouth of the Miaicclamiduces, seed gudiiedraiake them- 
selves the aie teavenl emoluments arising from piloting, 
whereby the dist trib a ee piloting: of Ves- 
sels to and from the port’ of New Orleans were unevenly pore 


cates 


7 
>T1¥ 
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ited, accrulng In sos abeawls sums to some oft the pilots whil 
others were unable to earn a livelihoos d by their avocation. 

Phat under and by virtue of the laws of the State of Louisiana, 
relating to pilotage and pilots at the port of New Orleans, it was, 
and is, ordained, that the number of pilots shall not be less than 
y; that this law was udopt ted in the year 1865, and before the 
era of large iron steamships carrying the present immense car- 
) a single bottom, with a comparatively small draught 

of water, and at a time when the carrying trade of the 
5 port of New Orleans was largely carried on in wooden 

vessels of from six to twelve hundred tons burden; that 
the rate ot pilotage was then established vy Statute at the rate of 
three dollars and fifty cents for every foot drawn by any ship or 
vessel drawing ten feet of water or less, and tor all vessels draw- 
ore than ten feet, four dollars and fifty cents for each foot 
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of draught, and that such has remained the statute rate of com- 
pensation up to the present time. 

That at the time the said rate of compensation was so estab- 
lished, the number of vessels required to carry on the commerce 


of the port of New Orleans was so much greater in number than 
at present, and, consequently, having an aggregate of a much 


greater number of feet draught, the statute rate of compensation 
was a fair remuneration for the risk, labor, peril, and skill of the 
fifty branch pilots appointed to the port of New Orleans; but 
that since the change in naval architecture, whereby one vessel 1s 
now enabled to carry the equivalent of the cargoes of a large 
number of vessels as constructed and navigated in 1865, 
6 and so reduce the total aggregate of draught in feet nec- 
essary to carry on the commerce of the port of New Orleans, 
and at the same time has so largely increased the demand for skill 
and ex ‘perience In = ting such large vessels to and from the 
port of New Orleans, ihat the statutory COM pCHNNtGe which was 
adequate in 1865 is now inadequate to the fair remuneration of 
fifty branch pilots at the port of New Orleans; that so manifest 
had the diftic ulty of acquiring a fair remuneration for their ser- 
vices as branch pilots became in 1879, that your orators and the 
said defendants in order that there might be a fair and equal dis- 
tribution of the profits and emoluments accruing to the said 
branch pilots from their occupation as pilots; and further, that 
the damaging influences, contentions, : ind vexations arising from 
the constant rivalry among the pilots might be terminated and all 
cause of complaint put aside; and farther that there might be 
complete discipline and effectiveness among said pilots, 
7 and unity of action, and established rules tor the government 
and deportment of the pilots, that they determined to avail 
themselves of the provisions of section 2707 of the Revised 
Statutes of the State of Louisiana, which authorized the duly 
licensed branch pilots of the port of New Orleans in furtherance 
of their interests to form themselves into a voluntary private as- 
sociation. 

That on the twenty-seventh day of May, 1879, your orators, 
as well as the said defendants, entered into a solemn agreement 
umong themselves, whereby they agreed to form themselves into 
a voluntary association, as permitted by said section 2707, and 
for that purpose entered into a notarial act declaiming that the 
object and purpose of the association was to mutually protect 
the common interest of all the parties thereto in their occupation 
as branch pilots of the port of New Orleans, as guaranteed and 
secured to them by law; that the association was to commence, 
and did commence, on the first day of June, under the title and 

designation of the Branch Pilots of the Port of New Or- 
8 leans, the terms thereof to continue and exist for the term 
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of twenty years from and after that date, unless sooner dis- 
solved in the manner provided for in their articles of association, 
all of which will more fully and at large appear by a copy of 
said articles of association, herewith filed and made part of your 
orators’ bill of complaint. 

That at the time when they entered into said voluntary as- 
sociation some of the said pilots were the owners of sailing Ves- 
sels having the statutory requirements for pilot boats, while 
others were absolutely without any interest or ownership in any 
such craft or vessel; that at said date some of the parties had 
equipped themselves with a steam pilot boat, while others pos- 
sessed sailing vessels which they had navigated as pilot boats; 
that under the changed condition of navigation and commerce 
the said pilot boats were inadequate and not well fitted for pilot- 

ing at the mouth of the Mississippi river; that under and 
9 by virtue of the said articles of association, those who 

owned pilot boats or shares in pilot boats made over to 
the said association all their property therein, as well as other 
material necessary for the prosecution of their occupation, to the 
amount of sixty-three thousand dollars ($63,000;) those who 
possessed no property to bring into the association agreed to 
bring in their individual skill and their right and authority as 
branch pilots, and were, as they earned the money necessary, to 
pay and make up by deductions from their share of earnings the 
amount necessary to make them equal owners in the vessels, 
stock, and property of said association, and thereby severally be- 
come duly qualified in all things to conduct and carry on their 
business. I[t was further agreed that the said association and 
the members thereof should act under rules and regulations as 
to their conduct, to be adopted by their consent, and not con- 
trary to law, and that they and each of them were to give to the 

association all of his time, skill, attention, and labor, and 
10 oficial right to conduct and carry on the business of 

piloting, and each one of them, as well your orators as 
the said defendants, severally bound himself not to enter into or 
carry on any business of a like nature of piloting on his own ac- 
count or in conjunction with any other than his said associates, 
and bound themselves each severally in the penal sum of five 
thousand ($5,000) dollars and the forfeiture of all his rights and 
interest in said association to carry out this said stipulation in 
full faith, and to observe it in all things. 

And your orators further show unto your honors that it was, 
among other things, the agreement and obligation of each of the 
said associates that all money earned in piloting vessels should 
be turned into the common fund of the association, and that 
after deducting expenses, the amount remaining was to be peri- 
odically distributed among the members of the association, share 
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and share, or to be eredited to them on their account in 
1] pavinent for their share of the material and stock of said 
association; and it was further agreed and the obligation 
of each of the said associates that Richard Francis should be 
made general agent and manager of said association in New Or- 
leans; that he should attend to the collection of all orders for 
pilotage paid and collected in New Orleans, and should turn the 
funds so collected over to said association. And the said asso- 
ciliates bound themselves to him by an irrevocable power of at- 
torney to pay him an annual salary of five nrg (35,000) 
dollars, and seeured the same to him by mortgage on the 
property of the association, which said mortgage still ate and 
exists upon their said property 
That on the first day of June, 1879, this association was com- 
plete d, acknowledged, and ratified by all of the parties at that 
time acting as pilots, and such of your orators as did not join 
and become one of the said associates at that tine, have, sinee 
that date, with the assent of the other parties to said association, 
made themselves a party to said contract and association, 
12 and to all the stipulations and contract obligations therein 
contained, | 
And your orators further show unto your honors that from the 


first day of June, 1879, up to the time when the aes and 
wrongs hereinafter complained of were committed, said associa- 


i 


tion was conducted and earried on in full faith, and all of its 
conditions observed, and all of its obligations kept by all of the 
members of said association; that relying upon the good faith 
and observance of all of the stipulations and obligations In said 
contract and association, your orators, in the interest of all of 
the said associates, and by and with the consent of all, disposed 
of and sold nearly ail of the sailing pilot boats, the former prop- 
erty of said individuals before said association was formed, and 
afterwards by the terms of said contract, the property of said as- 
sociation ; that the reason tor the sale of said vessels was that, 

In the opinion of said associates, it became and was neces- 
13 sary to obtain a steam fleet of pilot boats, which would be 

independent of wind and tide, and enable the said pilots 
to, in all things, carry out and perform their duties under all con- 
ditions of weather and storm; that this change in the character 
of pilot boats was made by the said associates in the interest and 
safety of the commerce otf the port of New Orleans, and upon 
the faith that all of the said associates would observe, carry out, 
and fulfill their said ATreemMent 3 that to this end the V hav e, and 
now possess three steam pilot boats capable of use as pilot 
boats under all eonditions; that = order to accomplish this pur- 
pose they were compelled to invest large sums of money, which 
have not as yet been returned to t the 1m from the earnings of said 
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association, and wines from their expensive character, can only 
be operated and used by the said pilots associated, but are in all 
things admirably ads aol and economical when used for the as- 
sociation, and for the accommodation of all of said pilots in the 
nanee of their duties; that the possession of said steam 
fleet is a great source of security to commerce, and in the 
interest of the safety of life and property, should be con- 
tinued; but that, if said association 1s to be destroyed and 


pertol < 
14 


fall to pieces, it will become a practically useless investment, and 
will be a loss to commerce. 

And your orators further show unto your honors that from the 
time said association was formed as aforesaid up to the date and 
time of the wrongful acts of the said defendants, the total earn- 
ings of all said pilots was, as required by the said articles of asso- 
ciation, massed into one fund; that after the necessary nail 
expenses of said association had been deducted therefrom the 
remaining portion of said earnings was, as it ought to have been, 
equally divided among all of said associates, and paid over to them 
severally at the end of each month, or, if not paid over to the in- 
dividual in full, only such portion of the share of each pilot as he 
had agreed was reserved as part payment of the sum necessary 
to make each of said associates equal joint co-owners in said pilot 

und credited as so much paid on account of his agreed lia- 
bili ity therefor; and your orators — or heard of no rea- 
15 sonable Comapeonets as to the manner in which said associa- 

non was conducted, and did believe a aa had reason to be- 
lieve that although the diminished draught of water necessary to 
carry the commerce of the port of New Orleans had made the 
amount accruing to said association from the pilotage of vessels 
entering and departing from the port of New Orleans much less 
than they believed to be a fair compensation, and that therefore 
made the scents to be allotted to each of said associates an indifter- 
ent compensation for their skill and risk, yet the same was fairly 
| y all said associates, and was in all things 
fair and just to each of said associates, as the same could be 
made under the statntory limit of compensation which they could 
of right demand and receive for pilotage, and well hope that all 
of said associates would in all things well and truly observe, fulfil, 


A 
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and carry out their said obligations. 

t your orators show unto your honors that some-time in the 
month of August, 1882, the said defendant, Robert M. Wilson, 
and the said defendant, Bernard Michel, contriving to 


16 injure your orators, to break up and destroy said associa- 
tion, and by wrong and fraud to gather unto themselves 


pecuniary benefit and advantage from the gene ay of said 
articles of menaeeseae by the other associates, and by disregard- 
ing all of their said obligations on their part, dio any reason, 
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cause, provocation, or excuse, associated themselves together, 
and respectively not only refused to carry out their said obliga- 
tion, but commenced and have since that time openly, wilfully, 
and remorselessly broken and disregarded their said obligation, 
and have wrought your orators great and serious wrong and in- 
jury. 

And your orators show unto your honors that to accomplish 
their own purposes of wrong and injury the said defendants asso- 
ciated together among themselves and with divers other persons, 
whose names are at present to your orators unknown, and which 
said confederates, when known, your orators pray permission to 
make parties defendant to this bill, with proper allegations to 

charge them herein; and immediately commenced levy- 
17 Ing war upon the rights and interests of said association 

and of your orators; that the said defendants refuse to 
obey the rules and regulations adopted by said association, and 
refuse to perform any . their stipulations in said contract of 
association, but instead of desisting from the pilotage of vessels 
to the injury of said association, the said Michel and, your orators 


believe, the said Wilson, in disregard of the law in such case 


made and provided, — small boats and boarded vessels 
appro. chin: or the port ot New Orleans from small boats from 
shore, such small boats not being in any way connected weeny 
duly authorized pilot boat, and procure the puotags of a large 
number of vessels into the port of New Orleans, col! lecting moe 
receiving for their own use and benefit the pilotage fees due for 
piloting such vessels, and refused and_ still refuse to turn said 
earnings into the general fund of said association to be distrib- 
uted under said contract; that they have since, as your orators 
are informed, pretended to bave chartered some tug boat, 
18 and nominated and called said tug-boat a pilot boat, and 
have used their utmost endeavor to carry on piloting of 
vessels and the business of pilotage, either among themselves 
alone or with others associated with them who are not pilots in 
all respects, independent of the said association, and have by said 
means secured the pilotage of a large number of vessels into the 
port of New Orleans, and have collected and received the pilotage 
money therefor, and have wrongfully withheld the same from the 
general fund of said association, and from a fair and just distri- 
bution as provided tor in said contract of association; that they 
have carried on said business in utter disregard of the terms and 
conditions of their said contract, and with the intention to injure 
and wrong and, if possible, to break up and destroy the said asso- 
ciation. 
And your orators further show unto your honors that not only 
have the said defendants committed wrongs and injuries and 
19 the violation of their said obligation as aforesaid, but they 


hay ited upon the nie that vour orators are too hon- 
orable to violate the terms of said contract on their part; and while 
holding out to the world that they are in no manner bound by thetr 
said obligation, and are acting independent of sald association, 


and form no part thereof, and well knowing that under and by 


virtue of the laws governing branch pilots of the port of New 
Orleans, that any branch pilot piloting any vessel safe from sea 
has a preterence, under the law, in piloting her out to sea again, 
provided that he or a pilot of the same association be In readi- 
ness, and ofter his services before the vessel gets below the board- 
ing station at Pass a Outre or pilot station at the other passes, 
and that the law commands the commander of any such vessel 
to so give such preference, the said defendants have utterly dis- 


i 
this law from their view of their own situation and 
relation to your orators, the provisions of the said statute, and 
all the obligations of common honesty and good faith; 
20 that in order to swell their unlawful profits by the means 
foresaid, they themselves, and by their emissaries in the 
ie masters of vessels which have 
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as such associates. both before and sinee the date when the said 
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defendants ecomlnitted their said Oreach oO} sald eontract of asso- 
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said vessels who are under the lawful obligation to permit their 
to sea by your orators and by said asso- 


ciation, and by bribes and other means seduced the masters of 
sald VesS i Is to he piloted 
ciation, and have induced by said unlawful means the masters of 
al large number of said vessels so iloted into the port ot New 
Orleans by said association, to permit the said defendants to pilot 
said vessels to sea again, contrary to right, justice, and the stat- 
ute, and have eollected and received and retused to account to 
said association for the money thus wrongfully and unlawfully 

obtained, and boastingly say that they have the right to 
2] perpetrate said wrong, because though they hold them- 

selves out as not bound by said obligation of association, 
yet your orators asserting and alleging that they are so bound, 


7 


& 
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ought not to complain, they say, because your orators claim that 
the said defendants should observe their said obligation, and 
should be associated with them; and at the same time said de- 
fendants assert and hold themselves out as opposition pilots, as 
they term themselves, meaning thereby that they are piloting in 
opposition to and against the interests of your orators, and not 
contributing their earnings to the general fund of said associa- 

that not only have the said defendants been guilty of said 
wrongs and double dealings, but with a further view to injure, 
damage, and break up the said association, and to cause and pro- 
cure the masters of vessels departing from the port of New 
Orleans to aid them in their scheme, they openly offer and agree 
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to pilot out of the port of New Orleans vessels piloted into the 
port of New Orleans by your orators at a rate much 
py below not only a reasonable compensation therefor, but 
below the rate fixed by the statute, and that since the said 
defendants have entered upon said career of wrong your orators, 
in order to secure to themselves their lawful mght to outward 
pilotage of said vessels, have been compelled to compete with 
the said defendants, and in order to get the masters of said ves- 
sels to observe the right and the law, have been compelled either 
to absolutely lose the outward pilotage of said vessels or to yield 
and surrender to the master or owners of said vessel a larger 
rebate and deduction from the said rate of pilotage than offered 
by the said defendants; that your orators have been compelled 
to do this for the reason that the outward pilotage by the cus- 
toms of the port is payable in the city of New Orleans by order 
of the master of the vessel, who signs, makes, and delivers the 
order for such pilotage only after said vessel has been piloted 
outward to the outer edge of the pilotage ground, and 
that until the vessels outward bound have embarked 
23 actually upon their outward bound voyage and are out. of 
the Mississippi river, and your orators can never be cer- 
tain that the said master will wilfully disregard his obligation 
and pay the pilotage wrongfully to the said defendants, and that 
when they do so ascertain the fact, the vessels are beyond the 
jurisdiction of the courts of the United States, and may never re- 
turn to the port of New Orleans, and your orators are thereby 
absolutely remediless at law or in admiralty, and are, therefore, 
by and through the acts of the said defendants compelled to sub- 
mit to be plundered by the said frauds and misrepresentations 
and double dealings of the said defendants; that not only have 
the said defendants carried on said scheme in the past since their 
first open breach of the said contract until the damage your 
orators have suffered far exceeds the sum of two thousand dol- 
lars, but they openly threaten to continue the same course of 
wrong, fraud, and injury, and to subject your orators to continued 
future loss and wrongs by their acts of fraud, but also threaten 
to continue the same until they shall have discouraged 
24 your orators and absolutely broken up and destroyed said 
association. 

And your orators further show unto your honors, that if the 
said defendants are permitted to continue their said acts and earn 
profit to themselves, and inflict damage upon your orators by rea- 
son of your orators’ observance of said articles of association 
and the said defendants’ flagrant violation thereof, and compel 
your orators to continue to make in the future like sacrifices and 
rebates of the statutory remuneration for pilotage, it will have 
the effect in the near future to absolutely preak up and destroy 

2 L 
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sald association: that all property in the pilot boats and material 
necessary to earry on the business of piloting is vested in your 
orators’ said association as an association: that if the said asso- 


ciation is bankrupted, broken up and destroyed by the means 
aforesaid, none of your orators will be able to purchase, acquire, 
or hold said steam fleet of pilot boats as individual property, and 

the same must be sold and parted with, and go into the 
25 possession of persons of capital, who will devote said prop- 

erty to some other purpose in commerce, and the entire 
means of safely carrying on pilotage by your orators at the port 
of New Orleans will be broken up, lost, and destroyed, and great 
and irretrievable loss must thereby happen, and be inflicted not 
only upon your orators, but upon commerce. | 

And your orators further show unto your honors, that not only 
by the Constitution of the United States, but by the laws and 
acts of Congress, the entire business of the pilotage of vessels in 
the bays, inlets, rivers, harbors, and ports of the United States, re- 
lates to commerce and pertains to the regulations thereof, and is 
; such econtided for its regulation and control to the General Gov- 
ernment of the United States. 

That your orators hold their rights, unless the rules and statutes 
which regulate them in the manner of the performance of their 
duties, and guarantee to them remuneration therefor, although 

in so far as the port of New Orleans is concerned the said 
26 statute was in the first instance adopted by the State of 
Louisiana; that said adoption is not only by the sufferance 
and consent of the Congress and the authority of the United 
States, but, further, that all of said laws are, in tact, the laws of 
the United States by adoption ; that section 4235 of the Revised 


Statutes of the United States enacts: 


4A 


“That until further provision is made by Congress, all pilots 
in the bays, inlets, rivers, harbors, and ports of the United States 
shall continue to be regulated in conformity with the existing 
laws of the States respectively wherein such pilots may be, or 
with such laws as the States may respectively enact for that pur- 


pose.” 


And your orators respectfully insist that by reason and 
virtue of the said enactment of the Congress of the United 
States, that the laws of the State of Louisiana, relating to 
and governing your orators, are and all times since the adop- 
tion of the said acts of Congress have been the laws of the 
United States, made so by direct and unambiguous 
27 adoption, and that your orators are regulated and pro- 

tected and amenable to the laws of the United States, and 
entitled to full protection in the courts of the United States, by 
reason of the said legislation, and that it is in all things fit and 
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proper that the courts of the United States should hold dominant 
power and right to in all things continue, enforce, and declare 

the law relating to and governing your or: ators as pilots, and de- 

fine and adjudge their rights thereunder as a regulator of com- 
merce, and as an indispensible and paramount right under the 
Constitution and laws of the United States. 

And your orators further show unto your honors that among 
the varied excuses made and given and held out by the said de- 
fendants as pretended justification of their said acts of wrong and 
fraud, they pretend and aver that although they did enter into 
said contract of association with your orators, and for a long 

time observed the same, that they are not bound by sa vid 
28 articles of association and their said contract, because they 

aver and set up that said contract and association, although 
authorized and permitted by the statutes of the State of Louisiana, 
is absolutely null and void, because they say the same is in vio- 
lation of the Constitution of the United States, and particularly 
in violation of the Thirteenth Amendment thereof, and of other 
provisions and amendments to the said Constitution, and that 
they ought not to be held to fulfill and carry out their said con- 
tract because the same is illegal, null and void by reason of its 
conflict with the Constitution and laws of the United States s, and 
have plead the same as a defense in the State courts of Louisiana. 

And your orators further show unto your honors that they are 
remediless by the strict rules of common law, and can oniy ob- 
tain full relief in equity ; that they are advised and informed, and 
theretore aver, that the said contract of association between your 

yrators and the said defendants is in all things legal and 
29 valid, and that it is the right of your orators that the said 
defendants should not only desist from their said frauds 
and wrongs, and the pursuit of their said unlawful scheme, but 
that it is the right.of your orators to invoke the aid of this hon- 
orable court to compel the said defendants to specitically perform 
and carry out the said agreement of association on their part as 
they have obligated themselves in their said contract, and that of 
right they ought to and should be compelled to specifically per- 
form and earry out the same, and to desist from their acts of 
wrong, and from piloting or attempting to pilot vessels on their 
own account, and in opposition to your orators and said associ- 
ation, and that they of right should be compelled to carry out 
said contract and act with and pay into the general fund of the 
suid association, for distribution under the terms of said contract, 
the result of their earnings and their emoluments as pilots, ac- 
eruing from the pilotage of vessels into and out of the port of 
New Orleans. 
And your orators further show unto your honors that 
30 the said defendants, and each of them, are in all things 
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insolvent and unable to account to your orators for any profits 
that may accrue to them, or respond to any damage they may 
cause your orators. 

Forasmuch as your orators can have no adequate relief except 
in this court, and to the end therefore that the said defendants 


may if they can show why your orators should not have the relief 


hereby prayed, and may upon their several corporeal oaths, ac- 
cording to the best and utmost of their several respective knowl- 
edge, remembrance, information, and belief, full, true, direct, and 
perfect answers make to the premises, and to all of the several 
matters hereinbefore stated and charged, as fully and particu- 
larly as if severally interrogated as to each and every of the said 
matters, and that they may further in like manner full, true, 
complete, and adequate answer make to such of the following 
interrogatories to them propounded as shall be stated in a note 
appended to this bill, to wit: 
31 ist. Whether it is not true that you voluntarily signed, 
executed, and entered into the contract of association set 
out in this bill of complaint and in the exhibits herewith filed ? 
If yea, when and where ? 
2nd. Whether it is not true that during or since the month of 
August, 1882, you have boarded vessels inward bound to the 
port of New Orleans from a small boat from shore, the smal] boat 
not belonging or attached to any regular pilot boat, for the pur- 
pose of piloting the vessel so boarded into the port of New Or- 


leans, and have you not piloted vessels so boarded into the port of 


New Orleans, and received pilotage fees therefor? If yea, state 
the name of the vessel, the date of such pilotage, and the full 
draught of the vessel so piloted in, and what disposition you 
have made of the money so obtained. 

3rd. Whether it is not true that you by yourself, or through 
your ageats or emissaries, or both, or by other means have know- 


ingly approached, negotiated with, and obtained the pilotage of 


vessels outward bound from the port of New Orleans that 
32 you knew were piloted into the port of New Orleans by 
the said association of branch pilots of the port of New 
Orleans, or by some member of said association for said associa- 
tion, and received either the money as pilotage dues or the order 
of the master or agent of said vessel for the payment of the pilot- 
age dues for such vessel, and withheld the same, or caused the 
same to be withheld, from the said association, and converted the 
same in whole or in part to your own use? If yea, name the ves- 
sel, the name of the master of the vessel, and the day and date 
when you piloted said vessel to sea. 
4th. Whether it is not true that you, in order to induce the 
masters or agents of vessels which were safely piloted into tke 


port of New Orleans by said associated pilots, or by some one of 


er 


er 
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the associates for the association, to give you the pilotage of said 
vessel outward from the port of New Orleans and to deprive the 
said associated pilots of the fees and remunerations therefor, have 

offered either to pilot said vessel out for less than the stat- 


Sy) ute rate of pilotage due for said vessel, or agreed, the 
master paying, or agreeing to pay, the full statute rate of 


l 
pilotage, to pay to the master or agent of the vessel a consideration 
In money or other thing of value? If vea, name the vessels, the 
masters, or agents of the vessels and the vessels, whom yeu have 
offered to pilot out of the port of New Orleans for less than the 
statute rate of pilotage, or to whom you have paid or given 
money or any other valuable thing to induce such master or 
agent to permit you to pilot said vessel out to sea, and received 
compensation and pilotage therefor. 

And that this honorable court adjudge and decree that the said 
contract and article of association of your orators between them- 
selves and of the said defendants with your orators and their said 
associates, and that the said contract and agreement of voluntary 
association of the said branch pilots of the port of New Orleans is 

in all things lawful and binding upon the said defendants 
54 and upon all of said associates, and that the same is not con- 
trary to but in accordance with the provisions of the Con- 
stitution of the United States and the laws of the United States; 
that the said aets of the Legislature of the State of Louisiana re- 
lating to and governing branch pilots and piloting in the port of 
New Orleans, are in all things lawful and valid, and warrant and 
authorize the said contract of voluntary association set forth and 
disclosed in your orator’s bill of complaint, and that said acts and 
laws are all of them in effect the acts and laws of the United 
States in regulation of commerce, and were, and have been made 
so by the legislation of the Congress of the United States; that 
the said defendants and each of them be decreed to desist from 
the breach of anv of the conditions of said articles of association 
and contract, and be decreed to specifically perform the same. 
And that your honors grant unto your orators the most 
D0 gracious writ of Injunetion, both provisionally and per- 
petually, directed to said defendants and each of them their 
agents, attorney, workmen, associates, contederates, and abettors, 
commanding them and cach of them to desist and refrain from 
directly or indirectly disregarding, disobeying, or committing a 


—— 


breach of the conditions of the said contract of association, by a 
continuance of the acts herein complained of, or by conducting, 
‘arrying on, or engaging in the business of piloting vessels In 
or out of the port of New Orleans, for and on their own account, 
or for and on account of any person OP Persons, corporation, or 
corporations, other than the said voluntary association the branch 
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it the port 'New Orleans. set forth and described in this 


I 
bill of sanidat,. 


And further, that the said defendants, and each of them, and 
their said attorneys, workmen, neaies aaa te 


’ 


"9 Va. P ] 7 lin 
S16 pecuniary, or other induce 
any vessel, or to any other person counected with, which 


f 


ha . heretofore or nay hereatter be safely piloted Into the port of 


yew Orleans by your orators, or any of them as associates, and 
associated pilots, to induce or cause, or attempt to induce or 

ause the said master, owner, or agents of such vessel, to disre- 
yard the obligation to permit your orators to pilot said vessel 
outward to sea on her outward-bound voyage; and from resort- 
we to any means, schemes,-or device, to directly or indirectly 
subject your orators, or any of them, or said association, to any 
competition or reduction of the statute rate of pilotage, in order 
to procure the outward pilotage of any such vessel, and from 
piloting, or attempting to pilot out to sea, any such vessel or ves- 
sels of any kind or character, subjected by law to pay pilotage 
dues tor pilotage into or out of the port of New Orleans, when 
said vessel was piloted into the port of New Orleans by your 


orators, or any of the said pilots obeying and observing 
Be the terms and stipulations of the said contract of associa- 
rk and that they continue to be so specially enjoined so 


ong as they, the said defendants, or either of them, shall refuse 
to outnal ly perform their said contract and their obligation 
under said contract of association, and that they be perpetually 
njoined from setting up and acting under pretended right to so 
silat vessels outward, as associates in said contract of associa- 
tion, so long as they continue to defy and disregard the same and 
to perform the same. And that they be also enjoined from 
employing, engaging, agreeing, contracting, or arranging with 
any person or persons whatsoever, to aid or assist them in any 
manner in the breach of ele said obligation and contract as as- 
clates, or to assist or attem pt to assist them In pt revalling upon, 
or inducing the master of any such vessel to permit them, or 
either of them, to pilot said vessel out to sea, and from doing any 
other act or thing, in violation of the terms, conditions, and 
38 obligations of the said contract of association set forth and 
deseribed in this bill of complaint with its exhibit. 

\dd may it please your honors to make such injunetion per- 
petual by final decree, and to grant unto your orators such other 
and further relief as to this Honorable Conrt shall seem meet 
and shall be agreeable to equity. And may it please your honors 
not only to grant unto your orators the writ of injunction as well 
preliminary, provisional and perpetual, as hereinbefore prayed 


one 
re 
pene 
a 
~— 
; 
— 


st) 


both provisionally and perpetually enjoined from resorting to any 
device or scheme whatsoever, and from offering any reward 
‘ment to the owner or master of 


—— 
ay 


— 
+ tien 


—er 


ROBERT M. WILSON ET Al. Ld 


for, but that your honors also grant and allow unto your orators 
a restraining order, restraining the said defendants, and each of 
them, as hereinbefore prayed, until in due course your honors 
‘an hear and determine a motion for a provisional injunction 
pendenie lite as herein in that behalf prayed. 

And may it please your honors to grant unto your orators a 
writ of subpena issuing out of and under the seal of this Hon- 
orable Court, directed to the said defendants, Robert M. Wilson 

and Bernard Michel, commanding them respectively by 
ov a day certain, and under a certain penalty, to be and ap- 
pear in this Honorable Court, then and there, to answer 
the premises, and stand to and abide such order and decree as 
may be made against them, and your orators will ever pray, ete. 


[Signed] J. R. BECKWITH, 
Solicitor for Complainants. 
[Signed | RICHARD FRANCIS. 


Lheir A ttorney-in-fact. 


Note.—The defendants, and each of them, are required to an- 
swer the interrogatories contained in this bill, numbered 1, 2, 3, 
4, respectively. — : 

[Signed] J. Rk. BECKWITH, Soliettor. 


KASTERN District oF LOUISIANA, 8s: 

Robert H. Tilford, being duly sworn, deposeth and saith that 
he is one of the complainants named in the foregoing bill of com- 
plaint, that he knows the contents thereof, and that the matters 

and allegations therein contained are true as therein set 
40 forth, except as to such matters as are therein set forth 

upon information and belief, and that as to all such mat- 
ters he verily believes the same to be true as therein set forth. 


(Signed) ROBERT Hl. TILFORD. 
Sworn to and subscribed before me this 13th December, 1882. 
(Signed) THEO. GUYOL, WN. PP. [SEAL. ] 
41 Exhibit referred to in and filed with bill of complaint, 
Dee. 13th, 1882. 
42 Exhibit A, 


Filed with affidavit of R. Francis. 
Act No. 90. 
Partnership of the Branch Pilots of the Port of New Orleans, 
May 27, 1879. 
STATE OF LOUISIANA, } 
Parish of Orleans, City of New Orleans. 4 
Be it known that on this, the twenty-seventh (27th) day of 
May, in the year of our Lord one thousand eight hundred and 
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seventy-nine, and of the independence of the United States of 
\meriea the one hundred and third, before ine, Joseph A. Quin- 
tero, a notary public, duly commissioned and qualified in and for 
the parish of Orleans, in the State of Louisiana, domiciliated in 
aid parish, and in the presence of the witnesses hereinafter named 
and undersigned, personally appeared Richard Francis, Esq., of 
lawful age, and a resident of the parish of Plaquemines, in the 
State of Louisiana, but at the time of the execution of these 
presents temporarily present in this city of New Orleans, herein 
acting as the agent and attorney in fact of and for Wilham T. 
Levine, Charles W. Read, William F. Iigegins, John McLaughlin, 
George A. Falconi, Joseph Smith, John Ervine, Robert M. Wil- 
son, Asa A. Douglass, Charles Denmis, Philip Wuertz, 
43 Thomas D. Lewis, Daniel B. Morgan, Joseph Preble, Robert 
H. Tilford, Gustave Gersdort, Francis Bailey, Oscar Schultz, 
Walter Jarvis, Thomas Craig, John IF. Gersdort, Edward Breen, 
John Ahern, William E. Pendleton, /luticher, Benjamin 8S. Ames, 
Peter Douhan, Bernard Michell, Francis Lory, Charles 8. Clark, 
Edward C. Bannon, Francis Williams, Nathaniel LL. Cloutman, 
Thomas Wilson, James W. Lyons, William B. Turley, and James 
Redman, all of whom are of lawful age and residents of the said 
parish ot Plaquemines, in the State aforesaid, as such constituted 
under a power of attorney executed on the 20th day of May, 1879, 
duly acknowledged before me, notary, on the 24th day of May, 
1879, and hereto annexed for reference, which said appearer, act- 
ing in his said capacity, declared that by virtue of the power and 
authority vested in him as agent and attorney in fact aforesaid, 
he does by these presents enter and form his said constituents 
into a partnership for the objects and purposes hereinalfter CX- 
pressed and set forth, said partnership to be governed and regu- 
lated by the following articles, to wit: 


A rticle I rst, 


That said partnership.shall be known and designated as ‘ the 
Branch Pilots of the Port of New Orleans, Louisiana,” and its | 
domicil is hereby fixed and established at the said city of New 
Orleans, in the State of Louisiana. 


+4 Article Second. . a 
The objects and purposes of the said partnership shall be to ) 
mutually protect the common interest of the said partners 
thereto in the pursuance of their profession as branch pilots of 
the port of New Orleans, in the State of Louisiana. | 
Article Third. 


The business of the said partnership shall be a general pilot- 
ing business, to be exercised principally in the piloting of ves- 
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sels, steamships, ships, schooners, and brigs of all descriptions 
over the bar and through the various passes at the mouth of the 
Mississippi river, and whether said vessels be returning from or 
going to sea, and generally any and every other thing to said 
business properly belonging and appertaining. 


Article Fourth. 


The said partnership shall begin and commence on and after 
the first day of June, in the year eighteen hundred and seventy- 
nine, and shall continue and exist for the space and term of 
twenty years from that date, unless sooner dissolved in the man- 
ner hereinafter provided for. 


Article Fifth. 


The capital stock of the said partnership is hereby fixed at the 
sum of sixty-three thousand dollars, ($63,000,) consisting 
45 of certain vessels which have been purchased for the pur- 
poses of this partnership by the respective members 
thereof, and herein contributed by them respectively to form 
the capital stock of this partnership, and which said vessels, con- 
tributed as aforesaid, have, for the purposes of this act, been 
mutually valued and appraised as follows, to wit: 


Ist. Jennie Wilson, valued at___....._......-_.__- $22,000 
2d. IJiaze, Oe cpiainnnten init daniielieiamsalen 10,000 
38d. Nellie, a a eT ee ea 7,000 
4th. Ella, gh Ee ER a em 5,000 
Sth. Charles Morgan, grr EN Pree 7,000 
9th. Oriental, a Ee a ae 6,000 
7th. Sam Houston, i cca ree eae 2,400 
8th. Sylph, Ee eI eT NT 1,000 
9th. General Jackson, a 1,800 
10th. Lone Star, OF iiasieiapiniatatien teceananltt 800 
ra ne eee en eee $63,000 


Which said capital stock is divided into as many contributions 
as there are members of this partnership, viz., thirty-eight, so as 
to make the contribution of stock of each partner equal and 
uniform, and in dollars and cents amount to the sum of one 
thousand six hundred and fifty-seven dollars and eighty-nine 
and one-half cents, ($1,657.894,) and which said capital stock, 
divided as above set forth, has been contributed by the said 
partners in the manner following, to wit: the said Robert M. 

Wilson, Thomas Wilson, John McLaughlin, John F. 


46 Gersdorf, Thomas Craig, Francis Lory, and Joseph Red- 
man have contributed their proportion and share of said 
9 


*) L 


ER etna 
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eapital stock, viz., the said sum of one thousand six hundred 
and fifty-seven dollars and eighty-nine and one-half cents 
(1,657.892) each in cash, current money of the United States, the 
receipt whereof by said agent is hereby acknowledged, and full 
acquittance therefor granted; said Francis Bailey, in part pay- 


— 


ment of his share of said capital stock, has contributed eash, in 
current money of the United States, at and before the execution 
of these presents, the full sum of one thousand and forty-three 
&7 dollars, ($1,045.57,) and for the balance has issued his note 
tor the sum of six hundred and fourteen 3823-100 dollars, 
($614.321 ;) said William T. Levine, Joseph Preble, Nathaniel L. 
Cloutman, Francis Williams, William F. Higgins, and Robert H. 
Tilford, in part payment of their share of said capital stock, 
have contributed in cash, current money of the United States, 
at and before the execution of these presents, the full sum of 
eight hundred and thirty-three 534 dollars, ($833.831,) and for 
the balance have issued their separate notes each for the sum of 
eight hundred and twenty-four 56! dohars, ($824.561;) said 
James W. Lyons, Asa A. Douglass, Thomas D. Lewis, Walter 
Jarvis, and Thomas Craig, in part payment of their share of 
said capital stock, have contributed each in cash, current money 
of the United States, at and before the execution of these 
presents, the full sum of one thousand one hundred and sixty- 

six dollars and sixty-six and two-third cents, ($1,166.662,) 
47 and for the balance of said stock have issued their separate 

notes each for the sum of four hundred and ninety-one 
dollars and twenty-two and one-third cents ($491.221;) said 
Harry Buttcher, Peter Douhan, Joseph Smith, Philp Wuertz, 
and Oscar Schultz, in part payment of their share of said capi- 
tal stock, have contributed each, cash, in current money of the 
United States, at and before the execution of these presents, the 
full sum of twelve hundred dollars ($1,200.00,) and for the bal- 
ance have made and issued their separate notes each tor the sum 
of four hundred and fifty-seven dollars and eighty-nine and one- 
half cents ($457.893;) said Charles Dennis, Daniel B. Morgan, 
and Gustave Gersdorf,in part payment of their share of said 
capital stock, have contributed each, cash, in current money of 
the United States, at and before the execution of these presents, 
the full sum of eight hundred dollars, ($800.00,) and for the bal- 
ance have issued their separate notes, each, for the sum of eight 
hundred and fifty-seven dollars and eighty-nine and one-half 
cents ($857.893;) said Benjamin S. Ames, in part payment of 
his share of said capital stock, has contributed in cash, current 
money of the United States, at and before the execution of these 
presents, the full sum of ene thousand dollars, ($1,000,) and for 
the balance has issued his note for the sum of six hundred and 
fifty-seven dollars and eighty-nine and one-half cents, ($657.893 ;) 


Fi 
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said Robert T. Wilson, in part payment of his skare of said cap- 
ital stock, has contributed in cash, current money of the United 

States, at and before the execution of these presents, the 
48 fullsum of eight hundred dollars, ($800.00,) and for the 

balance has issued his note for the sum of eight hundred 
and fifty-seven dollars and eighty-nine and one-half cents, 
($857.893 ;) and said Charles W. Reade, George A. Faleoni, 
John Ervine, Edward Breen, John Ahern, William E. Pendleton, 
sJernard Michell, Charles S. Clark, and Edward C. Bannon, and 
William Bb. Turley, in payment of their respective shares of said 
capital stock, have issued their respective notes, each, for the 
sum of one thousand six hundred and fifty-seven dollars and 
eighty-nine and one-half cents, ($1,657.893.) All of which said 
notes, as herein respectively issued, have been drawn by said 
Richard Francis as agent of said parties respectively, and are all 
dated at this city of New Orleans of even date herewith, paya- 
ble each in one year after date, bearing eight per cent. interest 
per annum from maturity until paid, and have been officially 
paraphed by me, notary, for identification herewith, and then 
se to said Richard Francis, who, as hereinafter provided 
fr, is constituted the general agent and manager of said part- 
nership, and who hereby acknowledges the receipt thereof, as 
well as of said cash money herein contributed above set forth, 
and grants full accquittance and discharge therefor. And the 
contribution of each partner is to remain intact during the con- 
tinuance of this partnership. 


Article Sizth. 


The respective interest and liability of each partner, 
49 as between themselves in and to the profits and losses of 
this partnership, shall be equal and uniform, and shall be 

borne and partaken of by each partner, share and share alike. 


Article Seventh. 


[In addition to the capital contributed, each partner shall bring 
to the business of their said firm all of his time, skill, influence, 
attention, and labor, and no partner shall have the right to enter 
into or carry on any business of a like nature with the business 
of this partnership, whether for his own account or in conjunc- 
tion with others, said partners being bound to the provisions of 
this article in the penal sum of five thousand dollars each, and 
forfeiture of all right, title, and interest in this partnership. 


Article Highth. 


Proper and customary books of accounts of the business of this 
partnership shall be kept, showing exact and just entries of all 
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business transactions, all stock in trade, all profits and losses, and 
all debits and credits of each partner; to which books of accounts 
each partner shall at all times, either individually or by any duly 
authorized representative, have free and easy access. Twice a 
year, or oftener if agreed upon, an account of stock shall be 
taken; books shall be properly balanced, profits and losses de- 

clared, and the same carried to the debit or credit of each 
o0 partner, as the case may be. 


Article Ninth. 


One-half of all the net profits of this partnership due to any 
member thereof who shall not have paid his contribution of stock 
in cash and who shall have given notes in payment or part pay- 
ment thereof, shall be reserved by this partnership and credit 
given such partners on the back of said notes accordingly—re- 
serving, however, to each partner the right to take up and pay 
such notes before the maturity thereof; and in case one-half of 
said net profits, reserved as aforesaid, shall prove insuflicient to 
extinguish and cancel the indebtedness evinced by said notes, 
then this partnership binds itself to renew the same until such 
time as said profits shall so cancel and extinguish the same. Al] 
other net profits of this partnership shall be divided monthly 
among the members thereof. 


Article Tenth. 


Said Richard Francis is hereby made the general agent and 
manager of said partnership, and empowered to transact and 
manage the office business of the same, receive and accept ser- 
vice of all citations and other legal proceedings, to sue and be 
sued, and stand in judgment for or against this partnership, and 
employ, discharge, and pay counsel. For the faithful perform- 

ance of his duties he shall receive an annual salary of five 
ol thousand dollars, ($5,000.00,) payable monthly, to be se- 

cured by mortgage to be forthwith executed by this part- 
nership, and shall execute a bond, with good and solvent security, 
at the same time that said mortgage shall be granted to him, said 
bond to be for the sum of ten thousand dollars, ($10,000.00,) and 
to be conditioned on the faithful performance of the duties of his 
office. 

Article Eleventh. 


The said partnership shall have the right to establish such 
rules, regulations, and by-laws for the observance and perform- 
ance of these articles of partnership as they may deem fit and 
proper, provided the same do not conflict with the provisions of 
this act and are not contrary to law. 
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Article Tw Ifth, 


In case of the death of any member of this partnership, his 
heirs or legal representatives shall be settled with in full, and the 
partnership continued and conducted for account of the surviv- 
ing partners; and in making said settlement consideration shall 
be given to the value of said capital stock at the time of such 
decease, and to the individual account of such deceased member 
with said partnership. 

Thus done and passed, at my oflice in this city of New Orleans, 
in the presence of Frederick Zengel and William R. Richardson, 

witnesses of lawful age and domiciliated in this city, who 
52 sign these presents with said appearer and me, notary, on 
the day and date aforesaid. 


(Original signed) Richard Francis, Agent. 
“ IK’, Bailey. 
66 Charles Dennis. 
“ Thomas Wilson. 
6 Chas. S. Clark. 
” W. B. Finley. 
ollie Robert T. Wilson. 
ne Francis Lory. 
6 Wm. E. Pendleton. 


“ A. A. Douglas. 
" Robt. M. Wilson. 


66 Fred. Zengel. 
66 W. R. Richardson. 
T Joseph A. Quintero, 


Not. Pub. 


Pitot Town, PARISH OF PLAQUEMINES, LaA., 
May 20th, 1879. 
se it known to all whom it may concern that we, the under- 
signed, members of the firm known as the Branch Pilots for the 
port of New Orleans, State of Louisiana, have made, appointed, 
and constituted, and that we do by these presents make, consti- 
- tute, and appoint Capt. Richard Francis, of the parish of 
53 Plaquemines, our special agent and attorney in fact, for us 
and in our names and behalf to make, sign, and execute our 
promissory notes for snch sum or sums of money as may be found 
due to or by us, individually, separately, or collectively, in our 
firm right, on account of our individual or private and separate 
shares as partners in said firm or partnership, for such sum or 
sums as may be found by him, as our agent or special attorney, 
due us by said firm, or due by us to said firm on account of ves- 
sels sold by us to said firm, or on account of our individual or 
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paren shares respectively in the Joint stock of said partner- 
ship; provided, that in no case shall our individual or separate 
lability be contracted for more than sixteen hundred and fifty- 
seven and eighty-nine 9-18 dollars; and provided further , that 
said notes shall not draw a greater percentage of interest ‘from 
maturity than eight per cent. per annum. The said Richard 
Francis is further specially authorized by these presents to sign 
the articles of partnership of the undersigned, for us and in our 
names, as soon as drawn up by Joseph Quintero, not. public in 
and for the parish of Orleans, State of Louisiana, holding our- 
selves individually and collectively bound by all his acts in the 
premises to all intents and purposes as fully and perfectly as we 
could bind ourselves were we personally present acting in the 
premises for ourselves. 


54 (Originally signed) William T. Levine. 
6 ©. W. Read. 

“6 Wm. F. Higgins. 
$e John McLaughlin. 
‘6 Geo. A. Falconi. 
” Joseph Smith. 
$6 R. M. Wilson. 
“ A. A. Douglass. - 
“ Charles Dennis. 
. Philip Wuertz. 
6e Thos. D. Lewis. 
6 b. Morgan. 
“6 J Os. Preble. 
$6 Robt. H. Tilford. 
66 Gustave Gersdorf. 
ss Francis Bailey 
“4 Oscar Schultz. 
6 Walter Jarvis. 
se , Thos. Craig. 
$6 John F. Gersdorf. 
6 Edward Breen. 
“6 John Ahern. 
6 Wm. E. Pendleton. 
os Henry Buttcher. - 
‘ Benjamin 8S. Ames. 
a6 Peter Douhan. 
+6 Bernard Michell. 
* Francis Lory. 
$6 Chas. V. Clark. 

55 6 E. C. Bannon. 
6 Francis Williams. 
me N. L. Cloutman, 


per Jos. Preble. 
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(Originally signed) Thos. Wilson. 
‘6 James W. Lyons, 
per A. A. Douglas. 
‘< ! Jas. Redman. 
‘6 William Turley. 


STATE OF LOUISIANA, } 

Parish of Orleans. if 

Frederick Zengel and John W. Westerfield, of lawful age, be- 
ing duly sworn according to law, depose and say: That al] of the 
above and foregoing signatures to the within power of attorney 
were signed and affixed by the aforesaid parties signing the same 
respectively in the presence of said deponents, and that they, 
said deponents, have, as such witnesses, subscribed to the same. 
Deponents further say, that said parties to said power of attorney 
did execute and sign the same of their own free will and accord, 
for the purposes therein specified. 

(Signed) FRED. ZENGEL. 
6 J. W. WESTERFIELD. 


Sworn to and subscribed before me, this 24th of May, 1879. 
(Signed) JOSEPH A. QUINTERO, 
Vot. Pub. 


56 STATE OF LOUISIANA, ) 
City of New Orleans. f 

I hereby certify that the foregoing is a true and correct copy 
of the original act on file in, and belonging to, the records of my 
office, as also of the special power of attorney annexed to and 
made part of said act. 

In faith whereof, I hereunto aftix my name and seal of office, 
this 31st day of January, 1881. 

[SEAL | (Signed) M. VOORHIES, 

Custodian Notarial Records. 


Ratification of Act of Francis, in Exhibit A. 


Known all men by these presents, that whereas we, William 
T. Levine, Charles W. Read, William F. Higgins, John Mce- 
Laughlin, George A. Falconi, Joseph Smith, John Ervine, 
Robert M. Wilson, Asa A. Douglas, Charles Dennis, Philip 
Wuertz, Thomas D. Lewis, Daniel B. Morgan, Joseph Preble, 
Robert H. Tilford, Gustave Gersdorf, Frank Bailey, Oscar 
Sehultz, Walter Jarvis, Thomas Craig, John F. Gersdort, Edward 
Breen, John Ahern, William E. Pendleton, Harry Buttcher, Ben- 
jamin S. Ames, Peter Douhan, Bernard Michell, Francis Lory, 
Charles 8. Clark, Edward C. Bannon, Francis Williams, Nathaniel 


Robert T. Wilson. James W. 


Cloutman, Thomas Wilson, h 
t } ° 
and a Redman. all residents 


Lyons, William B. Turley 
ot the Parish of Piaqu mines, in the State of oulsl- 
r ana, have, by a power a attorney executed by us, re- 
spectively, on the 20th day May, 187%, constituted and 


ap pointed Richard Franeis, of i phe und State, to represent 


and act for us in forming and entering us In a partnership known 


and designated as “ The Branch Pilots of the Port of New Or- 
leans, Louisiana,” and which partnership has been executed by 
our said agent by public eet before lose h A. Quinte ro, a notary 
publi 1} t | eits Ne (orieal on the 27th day ot May, A. 
D. 1879 


A } — ’ : * Les va ‘ T a \¢ wf > ! , ‘ ‘ * ‘ . 
And whereas, 1m executing saia act ol partnership aforesaid, 


. Ps : => 3 . ° fy: ee . : . aol : } _ » 
Our said agent did, 1n his oftheial Capacity, sign and execute for 
us certain notes in ps Lvime ont and part pavment or our econtribu- 
tr, ¢ | Je at a pt) wah ° 

ion of the capil al SLOCIS OT Sald parlcnersil} , 
Pies: whereas. the ental STOCK OT Sald 2 ty» CONSISTS Of 


certain vessels purchase d Ly us 1D equal proportion, f or the pur- 
pose of said partnership ; 

And whereas, in the purchase of the schooner “ Haze,” one of 
said vessels aforesaid, our said agent, representing all of us, with 
the exception of Thomas Wilson, John McLaughlin, John F. 
Gersdort and Thomas Craig, did execute a certain note for the 
sum of three thousand three hundred and sixty-eight 42-100 dol- 
lars, representing the unpaid pot — price of said vessel, and 
did secure the payment by mortgage and vendor’s lien on said 
vessel ; 

And whereas, in the purchase of the schooner ‘* Nellie,’ 

58 our said agent, representing and acting for all of us, ex- 

cept, however, Frank Bailey, did assume the payment of 

certain mortgages recorded against said vessel, amounting to the 

sum of five thousand nine hundred and fifty-six 43-100 dollars 
(5,956.43) as part of the purchase price of said vessel ; 

And whereas, we, said hereinabove named parties, have, at the 
time of the execution of these presents, full and personal know]- 
edge and — of all the acts and deeds done and per- 
formed by our said agent in our behalf, as set forth herein, viz. : 
ist. Exec uting notes for us In payment of our share of the eapi- 
tal stock of said partnership, which notes we have seen and are 
familiar and acquainted with as to the amounts, time of payment, 
interest, etc.; 2d. Executing for re and in our behalf, a note for 
$3,368.42, representing the unpaid portion of the purchase price 
due by us (with the exceptions above set forth) in purchasing 
said schooner ‘* Haze,” and securing the payment of said note 
by ve iow s lien and mortgage on said schooner; 8d. Assuming, 
for us and in our behalf, the payment o f certain mortgage claims 
recorded against the se schooner “ Nellie ,° amounting to the sum 


ae 
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of $5,956.48, and which assumption represents part of the pur- 
chase price due by us in purchasing said schooner ‘ Nellie; ” 
and lastly, and generally, all other acts and deeds done and per- 
formed by our said agent in and the foregoing premises. 
Wherefore, the premises considered, we, said hereinbefore 
named and undersigned parties, do hereby confer upon 
oo said Richard Francis, whom we recognize and _ con- 
stitute by these presents our said agent and attorney 
in fact, for us and in our names and behalf, full power and au- 
thority, Ist. To sign and execute, for us and in our names, as 
agent, the notes signed and executed by him as aforesaid, in pay- 
ment of our share of the capital stock of said partnership, of 
which we have personal cognizance as aforesaid, having, at the 
execution of these presents, seen and examined said notes, and 
finding them correct; 2d. To execute said note for $3,368.42, 
representing the unpaid portion of the purchase price due by us 
(with the exceptions above set forth) of said schooner Haze, and 
securing the payment of said note by mortgage and vendor’s lien 
on said schooner; 8d. To assume the payment of said mortgage 
claim of $5,956.43, representing part of the purchase price due 
by us in purchasing said schooner ** Nellie; ”’ and generally to do 
and perform all other things, acts and deeds requisite and neces- 
sary to be done in and about the premises, as fully, amply, and 
effectually, to all intents and purposes, as we ourselves might or 
could if personally present and acting, hereby ratifying and con- 
firming all that our said agent, Richard Francis, shall have done, 
as herein set forth, or may hereafter do by virtue hereof, and 
especially ratifying and confirming Article Tenth of said partner- 
ship, whereby said Richard Francis is made the general agent 
and manager of said partnership, in all of its clauses and con- 
ditions. 
60 In witness whereof, we have hereunto set our hands, at 
the said parish of Plaquemines, on this, the fourth day of 


June, 1879. 


(Original signed) Chas. W. Read. 
“ Philip Wuertz. 
6 Walter Jarvis. 
6 Gustave Gersdorf. 
cc Charles Dennis. 
6 — Geo. A. Falconi. 
ss Thos. Craig. 
<< John Ervine. 
6 Jos. Redman. 
oe Edward Breen. 
< Wm. E. Pendleton. 
‘ AX. J. POM. 
< | A. A. Dougiass. 
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(Originally signed) John F. Gersdorf. 
“¢ Win. F. Thiggins. 
HK, Bailey. 
“ W. T. Levine. 
6 B. Michell. 
‘4 N. L. Cloutman. 
6 Jos. Preble. 
66 John Ahern. 
. D. B. Morgan, per J. kh. 
¢ Thos. Wilson. 
" Peter Douhan. 
ae He pid butteher. 
61 ” Bb. S. Ames. 
6 Chas, S. Clark. 
sé Robt. M. Wilson. 
é Oscar Schultz. 
sos Robt. H. Tilford. 
vs John McLaughlin. 
ws Francis Lory. 
- Joseph Smith. 
<6 Thos. Lewis. 
6 Kraneis Williams. 
¢ E. C. Bannon. 
Witnesses : (Signed) fas. Butler. 


J. W. Westertield. 


STATE OF LOUISIANA, 
Parish of Orleans. 

John W. Westerfield, of lawful age, being duly sworn accord- 
ing to law, deposes and says that all of the ‘above and foregoing 
signatures to the within power of attorney were signed and affixed 
by the aforesaid parties signing the same respectively in the pres- 
ence of said deponent, and that he, said deponent, has, as such 
witness, subscribed to the same. 

Deponent further says that said parties to said power of attor- 
ney acknowledged, respectively, to deponent, that they, said par- 
ties to said power of attorne y, did execute and sign the same of 
their own free will and ace ord, for the purposes therein specified. 


(Signed) J. W. WESTERFIELD. 
Sworn to and subscribed before me, this 7th day of June, 1879. 
(Signed) JOSEPH A. QUINTERO, 
Not. Pub. 
62 STATE OF LOUISIANA, 
Parish of Orleans. | 


hereby certify that the foregoing is a true and correct copy 
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of the original on file in and belonging to the records of my 
office. — ; 
In faith whereof, [ hereunto affix my hand and seal of office, 
this 31st day of January, A. D. 1881. 
[ SEAL. ] (Signed) M. VOORHIES, 


Custodian Notarial Records. 


Kxhibit B, 
Filed with Affidavit of R. Francis. 


STaTE of Lourstana, EXECUTIVE DEPARTMENT, 
New Organs, May 29th, 1875. 
To Mr. Hrram Fouuett, 
Branch Pilot, New Orleans : 


Str: Upon the official report of the board of examiners that 
your commission as branch pilot was issued in error, and not in 
compliance with sections 2686 and 2702, Revised Statutes, your 
commission as branch pilot of the port of New Orleans has this 

day been revoked. 
63 Given under my hand and the seal of State,. hereto 
affixed, this twenty-ninth day of May, A. D. 1875, and of 
the Independence of the United States the ninty-ninth. 


[L. s.] W. P. KELLOGG. 


By the Governor: 
N. DURAND, 
Asst. Secretary of State. 


STATE OF LOUISIANA. 
Office of the Secretary of State. § 

I, the undersigned, Secretary of State of the State of Louisiana, 
do hereby certify the above to be a true copy of the original duly 
recorded in book styled “ Book of Proclamations and Messages 
of W. P. Kellogg as Governor of the State of Louisiana,”’ page 
o54. 

Given under my signature and the seal of the State of Louisiana, 
at the city of New Orleans, this twenty-sixth day of November, 
in the year of our Lord one thousand eight hundred and eighty, 
and the one hundred and fifth year of the Independence of the 
United States of America. 

[SEAL. | (Signed) OSCAR ARROYO, 

Asst. Secretary of State. 
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: 64 Rule nisi and restraining order entered and filed December 20, 
1882. 


United States Cireuit Court, Fifth Circuit, Eastern District of 
| sina. 


VIiILLIAM T. LEVINE ef al l 
vs. ‘No. 10102. 
Robert M. Wrtson e al. 


Ord: i. 


Considering the bill of complaint and exhibits, it is ordered 
that the said defendants, Robert M. Wilson and Bernard Michel, 
do show cause on the 18th January, 1883, at eleven o’clock a. m. 
why the injuction pendente lite in this cause shall not be granted 
as prayed for in said bill of complaint. 

And it is further ordered that the said defendants, Robert M. 
Wilson and Bernard Michel, and each of them, be jointly and 
severally restrained, they and each of them, their servants, agents, 
attorneys, workmen, associates, confederates, and abettors, from 
resorting to any device or scheme whatsoever, from offering re- 

wards, pecuniary or other inducement, to the owner or 
69 owners or any master of any vessel, or to any other person 

connected with or managing the affairs of any vessel which 
has heretofore or may hereafter be safely piloted into the port of 
New Orleans by the complainants in said bill or any of them as 
associates and associated pilots; or to induce or attempt to induce 
or cause the master, owner, or agent of any such vessel to disre- 
gard the obligation to. permit said complainants as associated 
pilots to pilot such vessel outward to sea on her outward-bound 
voyage, or resorting to any means, scheme, or device to directly 
or indirectly subject the said complainants or any of them or 
said association to any competition or reduction of the statute 
rate of pilotage in ordér to procure the outward pilotage of any 
vessel which they or any. of them, the said complainants, may 
have safely piloted into the port of New Orleans from sea, and 
from attempting to pilot out to sea any vessel or vessels of any 


kind or character subjected by law to pay pilotage dues for pilotage * 
into or out of the port of New Orleans by said complainants, 
66 or any of said pilots obeying and observing the terms and 


stipulations of the contract of association set forth in said 
bill of complaint and exhibits ; and that they continue so specially 
restrained until the final hearing and determination of the said mo- 
tion for injunction pendente lite, or so long as they, the said defend- 
ants, or either of them, shall refuse to specifically perform the said 
contract of association set forth in said bill of complaint and 
hibits, and shall claim, or pretend to act independent of said asso- 
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ciation, for, or on account of them, or either of them, and so long 
as they shall violate, or carry on the business of piloting indepen- 
dently of and in opposition to said complainants as associated 
pilots, known as Branch Pilots of the Port of New Orleans, as 
set out in said obligation, and from employing, engaging, agree- 
ing, contracting, or arranging with any person or persons what- 
soever to aid or assist them in any manner in the breach of the 
conditions of this restraining order, or to attempt to assist, or 

assist them in prevailing upon or inducing the master of 
67 any vessel safely piloted into the port of New Orleans, 

by the said complainants, to permit them, the said defend- 
ants, or either of them, to pilot said vessel out to sea on her 
outward bound voyage, and from doing any other act or thing 
in violation of the terms and conditions of this restraining order, 
Dec. 20, 1882. 


(Signed) EDWARD C. BILLINGS, Judge. 
Restraining Order. 


To Robert M. Wilson and Bernard Michel. Issued December 
20, 1882. 


UNITED STATES OF AMERICA: 
Cireuit Court of the United States, Fifth Judicia! Cireuit and 
Eastern District of Louisiana. 


WitLIAM T. LEVINE, ef als., ) 
vs. -No. 10102. 

RoBerRT M. WILsoN, ef a. { 

The President of the United States, to Robert M. Wilson and 
Bernard Michel, and each of you, greeting: 

Whereas, it has been represented to us in our said circuit 
court on the part of Wilhlam ‘T. Levine and others, in a bill in 
equity lately exhibited against you and each of you, touch- 
68 ing certain matters and things therein set forth; and, 
whereas, the Honorable Edward C. Billings, one of the 


judges of our said court upon due consideration thereof, has 


made and allowed an order in said cause whereby you, and each 
of you are required to show cause on the 13th day of January, 
1883, why an injunction should not issue as prayed for in said 
bill of complaint; and, whereas, the said judge has granted and 
allowed an order restraining you and each of you immediately 
and forthwith and during the pendency of said motion for an 
injunction to the full extent and eftect as prayed for in said bill 
of complaint. Now, therefore, in consideration of the premises 
and of the allegations in said bill contained, you, the said Robert 
M. Wilson and Bernard Michel, and each of you, your agents, 
attorneys, associates, confederates, abettors, and servants, and 
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each of you are a by commanded and strictly enjoined under 
the penalty of the law, that you and each of you absolutely refrain 
and desist from resorting to any device or scheme whatsoever, 
from offering re wards, pecuniary or other inducement, to 
69 the owner or owners or any master of any vessel, or to 
any other person connected with or managing the affairs 
of any vessel which has heretofore or may hereafter be safely 
piloted into the port of New Orleans by the complainants in said 
bill, or any of them as associates or associated pilots, or to induce 
or cause the master, owner or agent of any such vessel to disre- 
ecard their obligations to permit said complainants as 
[SEAL.] associated pilots to pilot such vessel outward to sea on 
her outward bound voyage, or resorting to any means, 
scheme, or device to directly or indirectly subject the said com- 
plainants or any of them, or said association, to any competition 
or reduction of the statute rate of pilotage in order to procure 
the outward pilotage of any vessel which they or any of them, 
the said complainants, may have safely piloted into the port 
of New Orleans from sea; and from attempting to pilot 
out to sea any vessel or vessels of any kind or character 
subjected by law to pay pilotage dues tor pilotage into 
or out of the port of New Orleans. when said 
70 vessel was piloted into the port of New ane uns by 
said complainants, or any of said pilots, being and observ- 
ing the terms and stipulations of the contract of association set 
forth in said bill of complaint and exhibits. And that you and 
each of you continue so specially restrained until the final hear- 
ing and determination of the said motion for injunction pendente 
lite, or so long as you or either of you shall refuse to specifically 
perform the said contract of association set forth in said bill of 
complaint and exhibits, and shall claim or pretend to act, inde- 
pen¢ dent of said association, for or on account of you or either of 
you, and so long as you or either of you-shall violate or carry on 
the business of piloting, indepe nde ntly of and in opposition to 
said complainants as associated pilots, known as Branch Pilots of 
the port of New Orleans; and from employing, engaging, agree- 
ing, contracting, or arranging with any person or persons what- 
soever to aid or assist you or seb of you in any manner in the 
breach of the conditions of this restraining order, or to at- 
71 tempt to assist them in prevailing upon or inducing the 
master of any vessel safely piloted into the port of New 
Orleans by the said complainants to permit you or either of you 
to pilot said vessel out to sea on her outward bound voyage, and 
from doing any other act or thing in violation of the terms and 
conditions of this restraining order. 
And that you, the said Robert M. Wilson and Bernard Michel, 
and each of you, your agents, attorneys, associates, confederates, 
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abettors, and servants, and each of you remain so inhibited and 
restrained until the further order of our said court in the prem- 
ises. 

Witness the Honorable Morrison R. Waite, Chief Justice of 

the Supreme Court of the United States, this twentieth 

[SEAL] day of December, in the year of our Lord one thousand 
eight hundred and eighty-two. 

(Signed) KF. A. WOOLFLEY, 

| Clerk. 


Marshal’s Return. 


G2 Received Dec. 21st, 1882, by the U. 8S. Marshal, and on 

the 23d day of the same month and year I served a true 
copy of within restraining order on the defendants herein, Mr. 
R. M. Wilson, by leaving the same at his domicile at Port Eads, 
Ph. of Plaquemine, 110 miles distance from the city of New Or- 
leans, by leaving the same at said domicile in the hands of Mrs. 
Jane Wilson, an adult person, living and residing at said domi- 
cile, who informed me that she was the wife of the defendant, the 
said R. M. Wilson, being absent at the time of service. 

(Signed) DAN. A. ROSH, 
Dy. U.S. Marshal. 


On the 28d day of the same month and year I served a true 
copy of the within restraining order on the defendant herein, 
Mr. Ben. Michel, by leaving the same at his [—] at Port Eads, 
p’h of Plaquemine, 110 miles distance from the city of New Or- 
leans, by leaving the same at said domicile in the hands of Mrs. 
Laura Michel, an adult person, living and residing at said domi- 

elle, who informed me that she was the wife of the defend- 


73 ant, Ben. Michel, he being absent at the time of service. 
(Signed) DAN. A. ROSH, 


Dy U.S. Marshal. 
Subpana in Chancery to Bernard Michel. Issued December 20th, 1882. 


UNITED STATES OF AMERICA: 
The President of the United States to the Marshal for the East- 
ern District of Louisiana, Greeting: 

You are hereby commanded to summon Bernard Michel to 
appear before the honorable the judges of the fifth judicial cir- 
cuit of the United States of America, at a circuit court to be 
holden on the first Monday of February, 1883, then and there to 
answer a bill in chancery filed against him and another, wherein 
William T’. Levine and others are complainants and said Bernard 
Michel and another are defendants. Jerein fail not, and have 
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you then and there this writ, with your endorsement thereon how 
vouh ave executed the same. 
74. Witness, the Honorable Morrison R. Waite, Chiet Jus- 
tice of the Supreme Court of the United States of America, 
this 20th day of December, in the year of our Lord one 
[SEAL] thousand eight hundred and eighty-two, and the 107th 
year of American Independence. 
(Signed) KF. A. WOOLFLEY, Clerk 
The defendant is hereby notified that he is required to enter 
his appearance in the clerk’s office of the United States circuit 
court, on or before the first Monday of February, 1883, otherwise 
the bill may be taken pro confesso. 
(Signed,) KF. A. WOOLFLEY, Clerk 
Marshals Return. 


Received December 21, 1882, by the United States Marshal, 


and on the 23d day of December, 1882, I served a true copy of 


the within subpcena in chancery on Ben. Mic hel, Esq., defendant 
herein, by handing the same to his wife, = Lauri a Michel, at 


his domicile at Port Eads, Louisiana, 110 miles from the city of 
New Orleans, said Michel being absent at the time of 


75 service. : 
(Signed) DAN A. ROSE, 


Dy U.S. Marshal. 


Subpana in chancery to Robert M. Wilson, issued December 20th, 
1882. 
UNITED STATES OF AMERICA 
The President of the United States to the Marshal for the 
Kastern District of Louisiana, greeting : 

You are hereby commanded to summon Robert M. Wilsecn to 
appear before the honorable the judges of the fifth judicial circuit 
of the United States of Ameriea, at a circuit court to be holden 
on the first Monday of February, 1883, then and there to answer 
a bill in chancery filed against him and another, wherein William 
I. Levine and others are complainants and said Robert M. Wilson 
and another are defendants. 

Herein fail not and have you then and there this writ with 

your endorsement thereon how you have executed the 
76 same. 
Witness the Honorable Morrison R. Waite, Chief J us- 
tice of the Supreme Court of the United States of America, this 
20th day of December, in the year of our Lord one 
[SEAL | thousand eight hundred and eighty-two, and the 107th 
year of American independence. 


(Signed) KF. A. WOOLFLEY, Clerk. 


ds 


deo 
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The defendant is hereby notified that he is required to enter 
his appearance in the clerk’s office of the United States circuit 
eourt on or before the first Monday of February, 1883; other- 
wise the bill may be taken pro confesso. 


(Signed) F. A. WOOLELEY, Clerk. 
Marshal's Return. 


Received Dee. 21st, 1882, by the U. S. marshal, and on the 
23d day of the same month and year I served a true copy of the 
within subpa@na in chancery on the defendant herein, R. M. 

Wilson, Esq., by leaving the same at his domicile at Port 
V7 Eads, p’h of Plaquemine, 110 miles distance from the city 
of New Orleans, by leaving the same at said domicile in 
the hands of Mrs. Jane Wilson, an adult person living and resid- 
ing at said domicile, who informed me that she was the wife of 
the defendant, R. M. Wilson being absent at the time of service. 
(Signed) DAN A. ROSE, - 
Dy U.S. Marshal. 


Rule for Contempt. 
Intered and filed January 2d, 1883. 


WILLIAM T’. LEVINE ef al. 
ns, No. 10102. 
Robert M. WItson e/ al. 


And now come the said complainants, by J. R. Beckwith, their 
solicitor, and makes known unto the court that the defendant, 
Robert M. Wilson, is in contempt of the authority and order of 
this court in this: that having full knowledge of; and having 
been duly served with, the subpcena and restraining order issued 
in this cause, the said Wilson did, in defiance thereof, pilot out to 

sea on the 2d day of January, 1883, the steamship 
78 Cypress, bound outward from the port of New Orleans, 

he, the said Wilson, then and there well knowing that the 
said Cypress, when she entered the port of New Orleans on her 
said voyage, was safely piloted into the said port by the com- 
plainants as said association pilots. Wherefore they pray that 
the said Robert M. Wilson be ordered to show cause on Friday, 
the 5th Jan’y, 1883, at eleven o’clock a. m., if any he can, why 
he shall not be attached and punished for his said contempt of 
the authority and orders of this court. 


(Signed) Tl. V. COUPLAND, D’y Clerk. 
Marshals Return. 


Received Jan, 3, 1883, by the U.S. Marshal, and on January 
3d, 1883, served a true copy of the within rule on Rob’t M. Wil- 
0 L 
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son, def’t, by handing the same to him in person in the city of 
New Orleans. 
(Signed) EK. S. CURRY, 
Dy U.S. Marshal. 


Affidavit of Joseph Smith, offered by complainants on hearing 
19 of Rule of Cont mpl. Kiled January 5th, 1883. 


Cireuit Court of the United States for the Eastern Distriet of 
Louisiana. 


Wa. T. LEVINE ET AL. ) 
Us. » No. 10102. 
Ropert M. Wixson. } 
EASTERN District oF LOUISIANA, 8s: 

Joseph Smith being duly sworn, deposeth and saith that he is 
one of the plaintiffs in this cause, and one of the Associated 
Branch Pilots of the port of New Orleans set forth and named in 
the bill of complaint herein; that on or about the 10th day of 
December, 1882, the British steamship Cyprus entered the port 
of New Orleans from some foreign port or place; that when she 
reached pilotage ground, off the mouth of Mississippi river, she 
was spoken, boarded, and piloted into the port of New Orleans 
by Peter Douham, one of the said association, for said association ; 
that said vessel was safely conducted into port to the satisfaction 

of the master thereof; that after said vessel was laden and 
80 ready for her voyage outward; that deponent went on 

board of said vessel at the port of New Orleans on or about 
the 23d day of December, A. D. 1882, and informed the master 
of said vessel that he was one of the association ot pilots who 
piloted said vessel into port, and tendered his services to said 
master to take said vessel out to sea. Whereupon the master 
informed deponent that he would not allow him or any of said 
association to pilot said vessel to sea; that he intended to take 
what he called an opposition pilot, meaning thereby the defend- 
ants in this cause; that he delivered to said master and left on 
board said vessel a copy of the restraining order in this cause, 
and the master said that he did not care for the courts; that he 
would do as he liked without any regard to the courts; that he 
then and there asked him if he was dissatisfied with the services 
and manner in which Douham had piloted said vessel into port. 

Ile answered no; that he was well satisfied with the ser- 
8] vices of Douham, but that he would do as he pleased. De- 

ponent then called his attention to the law which gave the 
association, or only of the pilots thereof, a right to pilot his ves- 
sel out to sea by reason of the inward pilotage. He answered 
that he did not care for the law, but would do as he pleased. 


+) 
e) ; 
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When this deponent found that said master was determined to 
refuse to comply with the law in respect of said pilotage, he then 
offered to take said vessel out to sea as a pilot for a deduction 
from the statute rate due from said vessel of thirty dollars; that 
the said master refused for such deduction to allow deponent to 
pilot said vessel out to sea, and that he 1s informed and _ believes 
that said vessel was at the instance of said master, on or about 
the 2d day of January, A. D. 1885, piloted out to sea by the de- 
fendant, Robert M. Wilson, who kept and retained for himself or 
his associates the fees due therefor, and that the same are lost to 

the plaintiffs, and that a continuation of the same acts 
82 of wrong on the part of the defendant will involve the 
plaintiffs in the continued monthly loss. 

That he said that he had agreed with the opposition pilots to 
pilot the vessel, that he had a hankering for opposition pilots. 


(Signed) JOSEPH SMITH. 


Subscribed and sworn before me Jan’y 5th, 1883. 
(Signed) F. A. WOOLELEY, 
Commissioner United States Circuit Court, 
Eastern District of Louisiana. 


A ffiidavit of Richard Francis, offered by complainants on hearing of 
rule for Conte mopt, Fil ad January Sth, 1883. 


HASTERN District oF LOUISIANA, S8.: 


Circuit Court of the United States, Eastern District of Louisiana. 
Wan. T. LEVINE e als. ) 
us, - No. 10102. 

Ropert M. WItSonN ef al. | 


Richard Francis, being duly sworn, deposeth and saith that he 
is the agent of the Branch Pilots of the port of New Orleans, 
named in the bill of complaint herein, that he has been 

83 the agent and attorney in fact of the complainants since 
the date of the organization of said association, as set out 

in the bill of complaint, and as such collects the pilotage due said 
association; that the said steamship Cyprus was piloted into the 
port of New Orleans by Peter Douham, one of the said associated 
pilots for said association, on her last voyage to this port; that 
the pilotage fees due therefor were paid to and received by said 
association, and that no complaint was made of the manner in 
which said pilotage service was made; that the said Douham is 
a skillful pilot, and in all things competent as a pilot; that the 
same 1s true of the said Smith, who tendered his services to pilot 
said vessel out on her outward voyage; that the said defendants 
at all times since their refusal to comply with their said contract 
of association, have attempted to damage and ruin the said associa- 
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tion by hanging about the city of New Orleans, and either by them- 
selves or by their emissaries corrupting the masters and 
84 agents of vessels piloted into the port of New Orleans to 
violate their legal duty, to take a pilot of the same associa- 
tion on their outward voyage; that so remediless have the com- 
plainants been in the courts of the State, that in order to secure 
their absolute rights in the premises complainants have been 
compelled to pay to the masters of vessels, who by law are com- 
pelled to take them as outward pilots, large sums of money to in- 
duce them to comply with their obligations; that in order to 
secure the outward pilotage of their own vessels, complainants, 
by reason of the acts of defendants, have been compelled to give 
to masters out of the statute fees due to them within the month 
preceding the granting of this pg. order in this cause, a 
sum measured by the cupidity of the masters, and the bribes 
offered by defendants and their agents; that said sum which 
complainants had been compelled to donate from their hard earn- 
ings in said period exceeds in the aggregate the sum of two 
thousand dollars; that the duties of a pilot are full of 
85 hardship and danger, and that the statute fees, after 
deducting the indispensible expenses connected with 
maintaing a fleet of vessels required both by law and nature of 
their duties, does not leave the pilots for distribution amongst 
themselves a sum exceeding ninety-five dollars per month during 
the year, taking all seasons thereof; that deponent is advised and 
verily believes that the said defendant and his associates and 
abettors are since the service of the restraining order 1n this cause 
was served on them, have been engaged in attempting to induce 
the masters and agents to break their obligations to allow com- 
plainants outward “piloti ize of vessels pilote din by them. 


(Signed) RICHARD FRANCIS. 


Subscribed and sworn before me Jan’y 5th, 1883. 
(Signed) FE. A. WOOLF LEY, 
| Commissioner United States Circuit Court, 
astern District of Louisiana. 


Answer to Rule for Contempt. Kiled January 5th, 1883. 


86 WILuiIAM T. LEVINE et al. 
US. No. 10102. 
Rosert M. WItson e¢ al. j 


United States Cireuit Court. 


And now comes Robert M. Wilson, def’t herein, and for answer 
to the rule herein taken upon him on 2d January, 1883, to show 
cause why he should not be attached and punished for contempt, 
says: That he has never been in contempt of the restraining 
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order of this hon. court, but has obeyed the same rigorously ever 
since it came to his knowledge; that 1t 1s true that he piloted the 
steamship Cyprus to sea on 2d of January, 1883. but that he 
did so in pursuance of a special contract to that effect which had 
been made with the master of said steamship on 12th December, 
1882, long before the said restraining order tssued in this ease, 
and respondent is advised that said restraining order was not cal- 
culated or intended to interfere with the contracts made by 
respondent before it was issued, and said steamship could not go 
to sea unless respondent took her out. 


(Signed) ROBERT M. WILSON. 


= 


S7 Sworn to and subscribed before me this 5th day of Jan- 
uary, 1885. 
[ SEAL. | (Signed) CHAS. T. SONEAT, 


Not. Pub. 


Rule for Contempt withdrawn, Kxtract from the Minutes. Novem- 
ber Term, 1882. 
New Or.EAns, Mriday, January 5th, 1883. 

Court met pursuant to adjournment. Present: Hon. E. C. 

Billings, District Judge. 
WILLIAM T.. LEVINE ef us. ) 
US. > No. 10102. 
Rospert M. WILSON ef al. 


This eause eame on to be heard on the rule for contempt herein 


taken by the complainants on Robert M. Wilson. 

J. R. Beckwith, for movers; Joseph P. Hornor and A. G. 
Brice tor Wilson. 

When the court having stated that 1t had informed counsel for 
the defendants on the day the restraining order was issued herein, 
that it did not construe said order to extend to antecedent en- 
gagements made in good faith, the counsel for the movers there- 


upon withdrew the rule. 
8 Affidavit of George Osqood. Filed Suny 10¢/, 1883. 
United States circuit court, fifth cireuit, District of La. 


Wa. T. LEVINE et als. ) 
vs, . No. 10102. 
ROBERT M. WILSON ef al. 
KASTERN District oF LOUISIANA, ss: 
George Osgood, being duly sworn, deposes and says that he is 


sixty-seven years of age; he is a branch pilot of the port of New 
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Orleans: he is one of the complainants in this bill; that he has 
been a branch pilot for about twenty-two or twenty -thiree years , 
that he came to the city of New Orleans at the request of the 
other pilots of the association on or about the 17th day of No- 
vember, 1882, to take such steps and assist as far as possible in 
preventing said defendants, Michel and Wilson, from obtaining 
the outward pilotage of vesse Is which had been piloted into the 
port of New Orleans by the pilots of the association; that he was 
one of the four pilots assigned 1 o that duty; that the other 
89 pilots who were acti ng with him were Joseph Smith, Rob- 
ert Tilford, and . ohn McLaughlin; that they were the 
only persons having vsitenite from the association to act in the 
matter, or to make negotiations with masters of such vessels; 
that he continued to so act up to the time of the issue of the 
restraining order in this cause; that his entire effort was to ob- 
tain the consent of the masters of vessels that had been piloted 
into the port of New Orleans by the pilots of the association to 
allow said pilots of the association to pilot said vessels outward on 
their outward voyage; that it 1s not true that this deponent ever 
solicited or attempted to induce the master or representative of 
any vessel piloted into the port of New Orleans by the said 
Michel or the said Wilson to allow said association or any of the 
pilots thereof to pilot such vessel out to sea, or to get the same 
away from the said defendants; that as soon as said restraining 
order was issued, this deponent and his said associates de- 
90 sisted entirely from negotiating with any of the masters 
of vessels that even had been piloted into the port by the 
pilots of the association, believing that this honorable court 
would protect them in their rights in the premises; that it was 
no longer necessary to give to the masters of such vessels any 
permission to compel them or induce them to comply with their 
statute regulations to allow pilots of the association to pilot said 
vessel out to sea: that when he was so engaged in soliciting 
said masters as aforesaid, the said masters approached by him 
being the masters of vessels piloted in by said association, in 
every instance refused to comply with their obligation to allow 
said association to pilot said vessels to sea unless they were paid 
or given asum of monev varying from fifteen to forty dollars, 
and declared that unless they were given this sum of money they 
would permit the said defendants, or, as they termed them, 
‘* Black’s pilots,” to pilot said vessel out to s a; that he has no 
knowledge, information, or belief that either of the said 
91 three associates of his and above nM umed ever attempted 
to procure the pilotage outward of any vessel piloted into 
port by the said defendants or either of them, and that he verily 
believ es that had such effort been made it would have come to 
his knowledge; that he has no knowledge or belief that since the 
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time either the said Michel or the said Wilson commenced pilot- 
Ing in opposition to said association, that the said association or 
any of the pilots thereof have ever piloted to sea any vessels 
which had been piloted in by the said defendants while piloting 
in opposition to said association, other than the British steamship 
Lord Collingwood and Argosy; that said vessels were piloted 
out to sea on their last outward voyage by Joseph Smith, one of 
the said association, some time in the latter part of October, 1882, 
and during the period of time when the said defendant Michel 
was suspended in his commission as branch pilot by the governor 

of the State; that this deponent verily believes that as to 
2 such vessels piloted in by said association as he solicited 

the outward pilotage thereof, that had not the said associ- 
ation complied with the exactions of the masters thereof, and 
given them the so-called rebate, that said masters would have ful- 
filled their threat and taken from the said defendants and their 
agents such donations as they would give, and have permitted the 
said defendants to have piloted said vessels to sea to the loss and 
injury of the said complainants; that the statement that the said 
complainants have piloted or attempted to pilot out to sea any of 
the vessels piloted in by said defendants since the issue of this 
restraining order here is false. 

(Signed) GEORGE OSGOOD. 


a 


Sworn to and subseribed before me this 10th Jan’y, 1885. 


[ SEAL. | (Signed) THEO. GUYOL, XN. P. 


Affidavit of Joseph Smith. filed January 10, 1883. 
United States Circuit Court Eastern District of Louisiana. 
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S. > No. 10102. 
Rospert M. WILSON ef al. 


EASTERN District oF LOUISIANA, Ss: 
9 


Joseph Smith, being first duly sworn, deposes and says: That 
he is forty-one years of age; that he is one of the complainants 
in this cause; that he is a branch pilot of the port of New 
Orleans, and has been such branch pilot, duly commissioned, 
since the year 1870; that he is a member of and party to the as- 
sociation of pilots set forth in the bill of complaint herein, as 
branch pilots of the port of New Orleans; that he knows the de- 
fendants in this cause, Robert M. Wilson and Bernard Michel ; 
that they, and each of them respectively, became members of 
the said association at the same time with afhiant; that they re- 
spectively continued to act with and be members of said associa- 
tion, the said Bernard Michel, until some time in August last, 
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and the said Robert M. Wilson, until the 30th of Septem- 
94 ber last; that when the said defendant, Michel, refused to 
act with the said association, and observe his contract, 
some time in August, 1882, the said Michel procured a small 
boat, about eighteen feet in length, and immediately set to work 
to pilot, or solicit the pilotage of vessels from said small boat, 
coming out from shore; that said small boat was not in any 
manner connected with, or attached, nor did it belong to any 
pilot boat decked, of fifty tons burden, devoted exclusively to 
piloting; nor did the small boat belong to, or was attached to, 
any vessel whatsoever; that he continued to so act and pilot, and 
attempted to pilot vessels approaching and entering said port of 
New Orleans, from said small boat from shore, until on or about 
the 18th day of October, 1882, when the said Bernard Michel 
was suspended by the Governor of the State for violating the 
pilot law in that respect; that the said Bernard Michel remained 
suspended as branch pilot until the 30th day of October, 1882, 
when, on some representation by the said Michel, or 
95 other persons for him, the Governor revoked his action, 
and relieved the said Michel from suspension; that after 
he was so reinstated as aforesaid, the said defendant, Michel, and 
the said defendant, Robert M. Wilson, associated themselves _ to- 
gether, and in some way obtained a steam tug, called the Mary 
Lee, and for a while undertook to use said vessel as a pilot boat, 
and carry on the business of piloting with the use of the said 
Mary Lee; that they continued so using the Mary Lee for the 
period of about fifteen days, when, as he is informed and verily 
believes, finding the same unprofitable by reason of the expense 
connected with navigating the Mary Lee, the Mary Lee was Jaid 
up, and said defendants, both of them, commenced the business 
again of attempting to pilot incoming vessels coming into the 
port of New Orleans, by boarding them from a small boat from 
the shore, from that time up to this date, when they, or 
96 either of them, have been down at the mouth of the river, 
and have continued their eftorts to hail incoming vessels 
and obtain the pilotage thereof by going out in a small boat from 
the shore. | 
This deponent is acquainted with the locality at the mouth of 
the Mississippi river and the passes; that he knows of no vessel, 
or pilot boat, owned or controlled by the said defendants, or 
either of them, and no vessel to which said small boat can at- 
tach or possibly belong, and that he verily believes that said 
small boat, so used by said defendants, is In no manner connected 
with, attached to, or belongs to any pilot vessel, or to any other 
vessel, 
That since the said defendants have abandoned the said Mary 
Lee and resumed pilotage in small boats from the shore, they have 


ROBERT M. WILSON ET AL. 41 


hailed, boarded, and piloted into the port of New Orleans one 
or more vessels, and this deponent believes three. 

And the deponent further saith that immediately after the said 

Robert M. Wilson refused to observe his agreement with 
97 the association, and act with his said associates, he entered 

into a combination with the said defendant Michel, and 
that they have at all times since held themselves out, and now 
hold themselves out, as partners, piloting in opposition to ‘said 
association, and style and term themselves opposition pilots. 

And this deponent further saith, that shortly after the said 
Michel refused to act with his said associates, the complainants 
herein, and as he verily believes, about in the early part of Sep- 
tember, 1882, he, the said Michel, commenced a scheme of, either 
through himself or his agents, soliciting the outward pilotage of 
vessels which had been piloted in by pilots belonging to said as- 
sociation ; that by means of such efforts and solicitations he pro- 
cured the master of the British steamship Dallam Tower on 
September Ist, 1882, which said steamship had been safely piloted 
into the port of New Orleans before that time by one of the pilots 

of said association, other than he, the said Michel, to the 
98 satisfaction of the master thereof, to disregard his statute 

obligation to give to the said association, or any member 
thereof, the pilotage of said vessel on her outward voyage from 
the port of New Orleans, and procured of said master the pilot- 
age of said vessel out to sea and received the pilotage dues there- 
for, and has neglected and refused to account for the same to his 
said associates ; that by the same means he procured also about 
the same time the outward pilotage of the brig Nada, on the 14th 
day of the month of October, said brig having been before that 
time safely piloted into the port of New Orleans by a pilot of said 
association for said association, to the satisfaction of the master 
thereof. 

Deponent verily believes that about the same time, in like 
manner, he procured the outward pilotage of another vessel, 

safely piloted into port by the said association, and re- 
99 tained to himself the pilotage dues for said pilotage, and 

collected and refused to account for the same to his said 
associates or to said association. 

That this deponent was present in the court-room at the time 
the motion for attachment against Robert M. Wilson, a defendant 
herein, came up for hearing; that he heard the statement of 
Joseph P. Hornor, solicitor for the said defendants; that since 
the filing of this bill the said complainants herein had solicited 
and obtained the outward pilotage of vessels piloted into the 
port of New Orleans by the said defendants, and particularly 
naming the steamship Lord Collingwood and the steamship 
Argosy ; that said statement was and is false and untrue; that 
OL 
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this deponent piloted both of said vessels to sea himself; that 
the said steamship Lord Collingwood went to sea on or about the 
20th day of October, 1882; that he boarded said vessel at the 
port of New Orleans, and at the city of New Orleans, at the re- 
quest of the master thereof; that at that time the said de- 
100 = fendant had been and was suspended by the action and 
order of the Governor of the State as a branch pilot of 
the port of New Orleans, and was during said suspension, and 
as he is informed and verily believes, by law incapable of pilot- 
ing said vessel to sea; that he went on board said vessel down 
at the mouth of the passes; when they reached the pilot station 
at the head of the passes he saw the said Bernard Michel com- 
ing off the shore in a small boat; said vessel at that time was in 
charge of deponent as pilot, but when he saw the said Michel he 
stopped the said steamship and permitted the said defendant 
Michel to come on board; that said Michel, after coming on 
board, came upon the bridge and offered his services to the ecap- 
tain of the steamship to pilot her out to sea; that the captain 
inquired of him if he (Michel) was aware that he had been  sus- 
pended as a branch pilot by the Governor of the State, and was 
without authority to pilot; that Michel responded no, that he 
had not been notified to that effect, and took out and exhibited 
to the master his commission as branch pilot; that the 
101 master then informed him that the said commission was 
of no service to him; that he (the master) knew that he 
(Michel) was suspended as a branch pilot. Then the said 
Michel inquired of the master if he could not let his partner, 
Robert M. Wilson, take the ship out. The master replied that 
he (Michel) had informed him when he brought him in that he 
had no partner, and that he (the master) had employed the ser- 
vices of this young man (meaning deponent) to pilot his ship 
out to sea. Michel rephed that it was true he had no partner 
when he piloted the ship in, but that Robert M. Wilson had left 
the association since that time and had joined him, and was at 
that time his partner; that the said Robert M. Wilson was at 
that time on board of the ship; that he boarded the ship at the city 
of New Orleans, and went on the ship down to Port Eads; that 
at the time said Robert M. Wilson eame on board the ship at the 
city of New Orleans he tendered his services to the master of 
the Lord Collingwood to pilot the steamship out to sea; 
102 ~=that the master refused to allow him to pilot the vessel to 
sea; that this deponent piloted said vessel out to sea on 
the said 20th day of October, and that she has not returned to 
the port of New Orleans since that time. 
And this deponent fu rther saith that he also piloted the British 
steamship Argosy out to sea; that she went to sea on the 26th day 
of October, 1882; that at that time the said Bernard Michel was 
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still under suspension of his license as a branch pilot, by the act 
of the Governor of the State, and, as he 1s advised and verily be- 
lieves, was without any right or authority at that time to pilot the 
said Argosy or any other vessel to sea; that this deponent boarded 
said vessel at the city of New Orleans, on the 26th day of Octo- 
ber, 1882, and went down with said vessel and piloted her out 
through the jetties and to sea; that he was on board said vessel 
from the time she left the city of New Orleans until he left her 
after she had passed through the mouth of the Mississippi river 
and was out at sea; that during the whole of said time he neither 
saw nor heard anything of either of the said defendants, 

103 = and that neither of them spoke said vessel either above the 
head of the passes or at any other place, and that neither 

of the said defendants made any request or demand of the master 
of said vessel during the time this deponent was on board of said 
vessel, of the right to pilot said vessel on her outward voyage to 
sea; that he knows of no other vessel] or vessels which have been 
piloted into the port of New Orleans by the said defendants, or 
either of them, since they commenced piloting in opposition to 
said association and ceased to obey their contract obligation to 
their associates, which have been piloted out to sea by the said 
complainants, or any of them, and that he verily believes that had 
any such vessel piloted in by the said defendants, or either of 
them been piloted out to sea by said association, or any pilot, he 
would know the same; that he verily believes that any statement 
that the said complainants, or any of them, or any member of 
said association has piloted out to sea any other vessel than 

104. ~—ithe two vessels above-named, which were piloted into the 
port of New Orleans by the said defendants, or either of 

them, is false and untrue. That onthe other hand it is true that 
since the time the said defendants have been piloting in opposi- 
tion to said association, they have piloted out to sea a large num- 
ber of vessels which were safely piloted into the port of New 
Orleans by said complainants, as said association, amounting, as 
deponent verily believes, to at least the number of twenty vessels. 
And deponent further saith that the said defendants in the early 
part of October, 1882, in an effort to injure the said complainants 
herein and said association, have adopted a plan of endeavoring to 
procure the outward pilotage of all of the vessels piloted into port 
by the said association; that for that purpose and to that end they 
have offered to the masters of vessels a drawback or a donation, 
amounting in some cases to as much as thirty-five or forty dollars, 
to induce the masters of said vessels to disregard the statute 

105 oblhgation to ailow the pilots of said association to pilot 
said ships out to sea, and by that means have procured a 

large number of masters to absolutely refuse to allow said com- 
plainants to pilot their vessels to sea when safely piloted in by 
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them, and that the said complainants ascertained that if they 
rested quiet and permitted the said defendants to so bribe and 
corrupt said masters that their entire business would be reduced 
to piloting in vessels in ballast with light draught, and that the 
said detendants would bribe the masters thereof to permit them, 
the said defendants, to pilot said vessel when Jaden and with 
heavy draught out to sea, to the profit of the said defendants and 
to the loss of the said complainants; that the only means left 
them to counteract the wrongs of the said defendants in this be- 
half and respect was to enter into competition with them in order 
to secure their lawful right to pilot said vessels out to sea, and 
not to be subjected to the absolute loss of the outward 
106 pilotage; that in order to prevent or to aid in the preven- 
tion of said wrong, this deponent came to the city of New 
Orleans on or about the 14th day of November last, and since 
that time has been compelled to devote his entire time to attempt- 
ing to save the rights of the said complainants in vessels so piloted 
in by them; that when he has spoken vessels and offered his 
services to pilot them out to sea, he has been informed that the 
said defendants had offered to pilot said vessels out to sea and 
give the master considerable sums of money, varying from thirty- 
five to forty dollars, and the said masters have refused to comply 
in some instances with their obligation to allow the said com- 
plainants to pilot their vessels to sea absolutely, and in all other 
instances they refused to comply with their obligation and allow 
said complainants to pilot said vessels to sea unless they would 
overbid and give to the master a larger present in money than 
was offered by the sail defendants; that the result has 
107 been that in order to secure their rights to the outward 
pilotage, and not absolutely lose the same on vessels which 
by law they were entitled to pilot on their outward voyages and 
receive the statute rate therefor, they have been compelled to 
make in donation to the masters since the 14th day of November 
up to the time of the restraining order issued in this case the 
ageregate sum of twenty-eight hundred and forty-six dollars 
($2846); that had they not paid said sum and paid said gratuities, 
or as the masters of said steamships termed it, ‘* knock-down ’ 
or rebate, they would have absolutely the pilotage of all said 
vessels, and they would have been piloted to sea and the dues 
for pilotage thereof received by the said defendants. 

And deponent further saith that from his conversation with 
the masters of said vessels in relation to said rebate, he verily 
believes that in but few instances did the owners of the vessel 

secure any benefit therefrom, but that in most cases the 
108 master takes and receives the same for himself, and 
that the owners of the ships were compelled to pay the 
full pilotage; that in every instance of which he is aware the 


ee 
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masters make and deliver their orders for the payment of the full 
pilotage, the same as if no rebate had been made, and for that 
reason he believes that the matter is carried on the ship’s account 
in most instances the same as if full pilotage had been paid; that 
it is the request of the master and by his act that the order for 
the full statute rate of pilotage is made, and that the pretense 
that the rebate in the pilotage demanded by these masters as a 
condition of compliance with their said obligation as to outward 
pilotage is a benefit to commerce or cheapens pilotage to the 
owners is not true, as deponent verily believes. 
And deponent further saith that while at the time the present 
pilotage laws of the State of Louisiana were adopted, and when 
most of the carrying trade of the port of New Orleans was 
109 done in sailing vessels of small tonnage, rarely exceeding 
twelve hundred tons, the statute rate of pilotage per foot 
of draught was a fair compensation for the risk, exposure, and 
skill and investment which the statute number of pilots at the 
mouth of the Mississippi river were compelled to make in order 
to carry on the business; but that since the said laws were adopted 
the entire carrying trade has changed; that it is now done largely 
by iron steamships, with capacity to carry from three to four 
times the amount of cargo on the same draught of water which 
was carried in 1865 by the vessels then engaged in commerce; 
that the number of vessels necessary to carry on the trade of the 
port of New Orleans has lessened largely in number; that the ag- 
eregate draught of water upon which the annual commerce of the 
port of New Orleans is carried has, by reason of the change in 
the construction of vessels, largely diminished in the aggregate, 
and that the difficulty of piloting on long and large 
110 ~——vessels is much greater than was the difficulty of piloting 
smaller crafts of former days, and that the total aggregate 
pilotage dues of piloting the entire commerce of the city of New 
Orleans is to-day less than a fair compensation for the time and 
skill when distributed among the fifty branch pilots authorized 
at the port of New Orleans, and that the statement that the pilot- 
age dues established by the statute at the port of New Orleans 
are excessive and beyond the real value of the services is untrue. 
And deponent further saith, that since the issue of restraining 
order in this case, and since about the 14th day of November, 
1882, the only persons authorized in behalf of the Association of 
the Branch Pilots of the port of New Orleans, complainants in 
this bill, to solicit the outward pilotage of vessels in the port of 
New Orleans, and to endeavor to cause and procure the masters 
of vessels piloted into the port of New Orleans by the complain- 
ants to observe their obligation to permit the complainants 
111 ~=to pilot said vessel outward, have been this deponent, 
Robert Hl. Tilford, George Osgood, and John McLaughlin ; 
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that no other person or persons have any right or authority, on 
behalf of said association, to solicit pilotage for said association, 
or to negotiate therefor; that no person acting or pretending to 
act or represent said association ip that respect have been and are 
utterly without authority; that this deponent knows that, and 
believing that this honorable court would enforce its orders in 
this cause, and demand respect thereof, all of the said parties above 
named agreed among themselves that they would not approach or 
dea] with or attempt to solicit any master of any vessel piloted 
into the port of New Orleans by the said defendants, or either of 
therm, to Five to said association Or aby pilot thereof the outward 
pilotage of said vessel; that soon after the said restraining order 
was allowed, said McLaughlin and Tilford left New Orleans and 

went down to the pilot station, and have there remained ; 
112 that the said George Osgood has, for nearly all the time 

sinee said restraining order, been sick and confined to his 
house, and that this deponent has been the only person here in 
the city of New Orleans with any authority to represent said as- 
sociation, and that he has not approached any master of any ves- 
sel piloted into port by the said defendants, nor had he any nego- 
tiations with any, nor has he offered for himself, nor for said 
association, to pilot said vessel out to sea, and that any statement 
that the association or any person tor them having authority from 
them has attempted to procure the pilotage of vessels piloted into 
port by the said defendants for their outward pilotage is false and 
untrue, and that he verily believes that had any of the other of 
the said above-named representatives of said association made 
any such approach, or offer or attempt to secure such outward 
pilotage, he would have known the same. 

Further deponent saith not. | 
113 (Signed) JOSEPH SMITH. 


> 


Sworn to and subseribed before me, this 10th January, 1883. 
[SEAL | (Signed) THEO. GUYOL, 
N. Pub. 


Affidavit of Robert Titford. Filed January 10, 1883. 
United States Circuit Court, Fifth Cireuit, Eastern District of 
Louisiana. 
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vS. . 10102. 
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KASTERN District OF LOUISIANA, Ss: 


Robert Tilford, being duly sworn, says that he is sixty-three 
years of age; that he is one of the complainants herein, and 
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that he is a branch pilot of the port of New Orleans, duly 
commissioned by the governor, and has been such since the 
year 1849; that he knew the. defendant Bernard Michel and 

the defendant Robert M. Wilson; that he has known 
114 the said Wilson for about twenty years, and the said 

Michel for about ten or twelve years; that when the 
said association found that it was necessary, in order to obtain 
the outward pilotage of vessels that had been piloted into the port 
of New Orleans by the pilots of said association, and to prevent 
said defendants, Michel and Wilson, from inducing the masters 
of such vessels to disregard their statute obligation, to give to said 
association the outward pilotage of said vessel, to open negotia- 
tions with and make donations to said masters, at the request of 
the pilots of said association, this deponent, Joseph Smith, George 
Osgood, and John McLaughlin, were detailed by said association 
to come to the city of New Orleans and make the best terms they 
could with the masters of said vessels to induce them to observe 
their statute obligation concerning outward pilotage; that he 
came to the city of New Orleans for that purpose on or about 

the 14th day of November, 1882; that this deponent and 
115 ‘the said above-named persons were the only persons au- 

thorized by the said association to make any such negotia- 
tions, and that any other person or persons attempting to do the 
same were without authority; that this deponent remained in 
the city of New Orleans to carry out said purpose from that time 
until the issuance of the restraining order in this cause, with a 
short interval of absence, when he was down at the pilot station ; 
that he found when he arrived in the city of New Orleans, in so 
far as the masters of said vessels with whom he had any inter- 
course was concerned, without a single exception, informed this 
deponent, that unless said association would give to them a rebate 
in the way of a present in money, amounting to sums varying 


‘from twenty to forty dollars, that they would refuse to allow said 


vessels to be piloted out.to sea, and would permit them to be 
piloted out to sea by the said Michel, or the said Wilson, inform- 

ing this deponent that said defendant, Michel and Wilson, 
116 = ortheir agents, had oftered them lke sums of money to 

permit them, the said defendants, to pilot said vessels to 
sea, assigning as a reason for the demand of a rebate, or present 
from the said association, the fact that the said defendants, whom 
they termed and designated “ Black Pilots,” would give them 
that amount of money as a present; that in some instances, after 
said masters had entered into an agreement for a fixed sum of 
money demanded by them to allow said pilots the outward pilot- 
age of said vessels, the same masters would again come to depo- 
nent aud refuse to carry out their contract, because they stated 
that Black and his pilots, meaning thereby the said defendants, 


48 WILLIAM T. LEVINE ET ALS. VS. 


had offered them larger sums, and that they could make more 
out of Black and his pilots than they could out of the association ; 
that in such instances, in order to secure the outward pilotage of 
said vessels, the said association was compelled to increase the 

amount beyond what the master had originally agreed as a 
117 ~=sufficient inducement for him to carry out and observe his 

statute obligation; that this deponent verily believes, and 
has reason to believe, that unless said association had complied 
with the exactions of said masters that the said defendants would 
have obtained the outward pilotage of every vessel in_ port 
piloted in by said association; that since the 14th day of Octo- 
ber, 1882, and up to the time of the issuance of the restraining 
order in this cause, the said association, for the purpose of obtain- 
ing their lawful rights to the outward pilotage of vessels piloted 
into port by them, have been compelled to give to masters the 
sum of twenty-eight hundred and forty-six dollars, as set forth in 
the list attached to the atlidavit of Richard Francis, marked 
Francis, No. 2. 

And deponent further saith that in every instance that came to 
his knowledge, when the said masters demanded and received 
said rebate or present as aforesaid, they demanded that the asso- 

ciation receive from them the pilotage order for the fall 
118 statute rate of pilotage for said vessel, and that from his 

conversation with the said masters, together with this fact, 
he had reason to believe, and does believe, that the said exactions 
of the said master was not in the interest of the owners of said 
vessels, and that the owners of said vessels received no portion of 
said rebate, but that the same was pocketed by said masters, and 
that the full statute rate of pilotage was carried into the ships 
accounts as a part of her port expenses in the part of New 
Orleans; and that said wrongful and unlawful of the masters of 
said vessels did not in any instance as he verily believes inure to 
the benefit of the owners or tend to cheapen the port expenses of 
said vessel. 

And deponent further saith that during the time since the said 
Michel and the said Wilson have set up the business of piloting 
in opposition to said association, and disregarded their contract 

obligation to said association he knows the vessels which 
119 have been piloted out to sea by said association, and that 

he has no knowledge, intormation, or belief that the 
said association or any pilot thereof have piloted out to sea 
any vessel piloted into the port of New Orleans by the said 
Michel or the said Wilson since their opposition to said 
association except the steamship Dallam Tower and the brig 
Nada; that the said two last named vessels were piloted out 
to sea by Joseph Smith, one of the said association, between 
the 18th and 30th days of October, 1882, and during the period 
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while the said Michel was suspended as a branch pilot by the 
order and act of the governor of the State; that he knows of no 
other vessel or vessels piloted into said port by either of the said 
pilots that have been piloted out to sea by the complainant’s 
association, and that he verily believes that if any other vessel 
piloted in by the said defendants had been afterwards piloted out 
to sea by the complainants herein, he would know the 
120 same; that on the other hand the said Michel and the said 
Wilson obtained and procured, as he verily believes by 
bribes and rebates, the outward pilotage of a large number of 
vessels piloted into the port of New Orleans by the said complain- 
ants; that he has examined the list annexed to the affidavit of 
Richard Francis and marked as “ Francis No. 1,” and that the 
said defendants, Michel and Wilson, have of the vessels piloted 
into port by the said association, obtained and proeured the out- 
ward pilotage of the vessels named in said lst; all of which said 
complainants were ready and willing and tendered their services 
to the masters thereof to pilot the same to sea on their outward 
voyage; that after the restraining order was issued in this cause 
this deponent, believing that this honorable court would give the 
said complainants protection against the wrongful acts of the said 
defendants, left the city of New Orleans and returned to the pilot 
station at the mouth of the Mississippi river ; that the state- 
121 =ment that this deponent after the issue of the said restrain- 
ing order undertook, or attempted to induce any master of 
any vessel piloted into the port of New Orleans by said defend- 
ants, to give to this deponent or to this association the outward 
pilotage of said vessel, is untrue; that immediately after the 
issue of the restraining order in this cause, and as soon as the 
same was known to this deponent, and to his other said associ- 
ates, they entirely desisted from any negotiation whatever, with 
the masters of the vessels piloted in by said association, and 
ceased to offer them any rebate or present to induce them to give 
to the said association the outward pilotage, believing that by 
law they were entitled to the same, and that they were protected 
against the acts of the said defendants by the terms of the restrain- 
ing order herein. 
And this deponent further saith that they can never ascertain for 
certain whether said masters of said vessels intend to comply 
jee: with their said obligation, to allow said association the out- 
ward pilotage where they have had the inward pilotage until 
said vessel is under way; until it 1s too late to obtain redress from 
the said master or vessels before they are out of the jurisdiction of 
the courts of the United States; that many of said vessels never re- 
turn tothe port of New Orleans, or,if returning, return beyond the 
period when, by law, the rights of the complainants can be enforced 
against said vessel, and that practically the said complainants are 
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without any lawful means of redress for the unlawful acts of the 
said defendants; that the said defendants have not the means or 
property to enable them to respond to and pay any considerable 
judgement if the same was obtained against them by the said 
complainants in an action of law; that said wrongful acts of the 
said defendants have already caused the said complainants great 
damage, and, if permitted to continue, will cause them irrepar- 

able damage toa very large amount, for which they will and 
123 ean have no adequate remedy unless the said defendants 

are restrained: that the said defendant, Robert M. Wil- 
son, was one of the promoters and most efficient instrument in 
getting up and forming said association, and that he never heard 
of any objection on his part to the said association until the time 
when he absolutely refused to carry out and fulfill his obligation ; 
that he 1s indebted to said association for money of the said as- 
sociation which was put into his hands for disbursement, and for 
which he has never accounted ; that the said Michel was also one 
of the original parties and advocates of the organization of said as- 
sociation, and that he had no knowledge, information, or belief 
that the said Michel had or made any cause of complaint against 
the same, or intended to disregard his obligation in the said con- 
tract of association up to the time when he piloted the Jamacian 

into the port of New Orleans, and retained the pilotage 
124 dues therefor, and refused to observe and carry out the 

stipulations of his agreement; that the said Michel com- 
menced his business of piloting in opposition to the said contract 
and said association by means of a small boat, boarding vessels 
from the shore in a small boat, which said small boat was not 
attached to, or did not belong to any pilot or other vessel; that 
he continued so to carry on the business of piloting in a small 
boat from the shore, and by coming up to the city of New Or- 
leans and procuring the outward pilotage of vessels piloted in 
by said association until some time about the early part of No- 
vember, when, for a short time, the defendant set up the tug 
boat Mary Lee as a pilot boat, claiming to have chartered the 
same for that purpose, but only continued to use said Mary Lee 
for the period of about two weeks or fifteen days, when they 
again resumed piloting by boarding vessels from the shore in a 
small boat in the same manner as they done prior to their pro- 

curing the Mary Lee; that this deponent is well acquainted 
125 with matters at the mouth of the Mississippi river, and 

that he has no knowledge, information, or belief that 
since the Mary Lee was laid up at the city of New Orleans and 
withdrawn from piloting that the said defendants, or either of 
them, have any pilot boat either sail or steam decked and of fifty 
tons burden capacity, or any other decked vessel of any capacity 
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fitted out for sea, or capable of going to sea, or moored on, or 


navigating the pilot ground at the mouth of the Mississippi river. 


(Signed) ROBERT H. TILFORD, Sr. 
Subseribed and sworn before me Jan’y 10th, 1883. 
(Signed) T. V. COUPLAND, 


Commissioner. United States Circuit Court, 
Eastern District of Louisiana. 


Affidavit of John McLaughlin. Kiled January 10th, 1883. 
United States Cireuit Court, Fifth Cireuit, District of La. 


126 WILLIAM T. LEVINE ef als. } 
us. ' No. 10102. 
Ropert M. Witson ef al. } 
EASTERN District oF LOUISIANA, ss: 
John MeLaughlin, being duly sworn, deposes and says that he 
is a branch pilot of the port of New Orleans; that he has been a 
branch pilot for twenty-eight years; that he is one of the com- 
plainants in the bill of complaint herein, and a member of the 
said pilot association, and has been so since its organization ; that 
after the said defendants, Bernard Michel and Robert M. Wilson 
commenced piloting in opposition to the said association, and 
sometime about the 14th of November, 1882, this deponent, at 
the request of said pilots association, came to the city of New 
Orleans with Joseph Smith, Robert Tilford, and George Osgood, 
to take steps as might be necessary to prevent the masters of 
vessels which had been safely piloted into the port of New 
Orleans by the said association, from disregarding their 
127 said obligation to let said association, or a member thereof, 
to pilot said vessel to sea on her outward voyage, the said 
defendants having taken steps by bribes and otherwise to induce 
a large number of the masters of such vessels to permit them, the 
said defendants, to pilot said vessel on her outward voyage; that 
this deponent and his said associates above-named were the only 
persons authorized on the part of the said association to enter 
into any agreement with any masters of said vessels for the pay- 
ment or donation of any sum of money to such masters to induce 
them to allow said association its right to the outward pilotage ; 
that any other person or persons making any such offers or rep- 
resentations to said masters, or any of them, were without au- 
thority or right to make the same in behalf of said associa- 
tion; that prior te the time of the suspension of the defend- 
ant, Bernard Michel, as a branch pilot by the Governor 
of Louisiana, on the 18th day of October, 1882, the de- 
128 = fendant, Michel, had procured the pilotage and piloted 
out to sea the steamship Dallam Tower and the brig 
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Nada, the which said last-mentioned vessels had been. safely 
piloted into the port of New Orleans by the pilots of said 
association to the sautistaction ot the hiasters thereof. and which 
said vessels the said association had offered to pilot out to sea, 
rht: that the said Michel was sus- 


| 
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and demanded the same as a ri. 
pended by the Governor on the 18th day of October, 1882. and 
not restored to his right as branch pilot until the 30th day of the 
same month; that during the period of his said suspension Joseph 
Smith, one of the pilots of said association, piloted out to sea the 
steamships Lord Collingwood and the Argosy, which said vessels 
had been piloted into port by said defendant, Ben Michel; said 
vessels were piloted to sea during the period when said Michel 
was under suspension; that the said defendants have not, to 
the knowledge of this deponent, at any time since the com- 
mencement of the opposition of the said Ben Michel and 
129 the said defendant, Robert M. Wilsons, and the breach of 
their said contract with the association, piloted out to sea 
any other vessel or vessels which bad been piloted into the port 
of New Orleans by the said ben Michel or the said Robert M. 
Wilson; that when he arrived in the city of New Orleans on the 
said 14th day of November this deponent found that the master 
of every vessel which had been in the port of New Orleans which 
had been piloted in by said association had been approached by 
said defendants or their emissaries, and they asserted that un- 
less the said association would give to the said masters, as a re- 
bate or present, sums of money varying from twenty to forty dol- 
lars that they would permit said defendants or, as they termed 
them, ‘‘ Black’s pilots,” to pilot said vessels out tosea; that they 
had been offered that sum by the defendants, and in many in- 
stances informed this deponent that they had already made 
130 a contract with Black’s pilots, thereby meaning said de- 
fendants, and had been paid or promised by them asum of 
money as a rebate, and that they would not permit said associa- 
tion to pilot said vessels outward, for they intended to adhere to 
their contract; and he further saith that he remained, witha 
short interval of absence in the city of New Orleans, on said ser- 
vice from the said 14th day of November, 1882, until the restrain- 
ing order in this cause was issued, when, believing the said asso- 
clation was protected against the scheme and wrongs of the said 
defendants, he returned back to the pilot station. 

And he further saith that it is not true that after said restrain- 
ing order was issued that said association or any of its agents 
having any authority from said association procured or attempted 
to procure the outward pilotage of any vessel which had been 

piloted inward by the said defendants. 
131 And he further saith that from his conversation with the 
masters of said vessels, while in negotiations with them to 
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obtain by the way of presents or rebate their agreement to ful- 
till their said obligation for outward pilotage to said association, 
he believed, and does believe, that the demand tor rebate and 
gratuity on the part of said masters was not made by said mas- 
ters in the interest of the owners of said vessel, but as an indi- 
vidual speculation or black-mail of their own; that they required 
of the said association that the association receive from them a 
dratt or order for the payment of pilotage for the full statute 
rate of pilotage for the vessel, the same as if no rebate or money 
had been paid to said masters, and that he verily believes that in. 
every instance where the rebate or money had been demanded, 
received, or tendered and offered to the masters of ships to se- 

cure the outward pilotage of the vessel, either by the said 
1382 complainants or said defendants, the same has been taken 

and received by the master for himself, and that the ship’s 
accounts were charged with the full statute rate of pilotage by 
the masters and agents; and that the pretense that commerce is 
benfited by the pretended competition and system of rebates and 
bribes demanded by the masters, is false and untrue. 

And deponent further saith that after the said defendant Michel 
had piloted in the steamship Jamacian, and had commenced his 
active opposition to said association, and his disregard of his con- 
tract therewith, after piloting in the Jamacian as a member of the 
association, and although appropriating the money for the inward 
pilotage to his own use—requesting the association, however, to 
charge him therewith—he piloted the said Jamacian out to sea 
on his own account, and took and received the pilotage therefor ; 

that he afterward procured a small boat not attached to any 
133 pilot boat, and for a while boarded and attempted to board 

vessels inward bound to the port of New Orleans from his 
small boat from the shore; that after he was joined by the said 
defendant Robert M. Wilson, and after a time they entered into 
some arrangement, as he is informed, with J. W. Black by which, 
for the period of about fifteen days, they attempted to use a tug 
boat called the Mary Lee as a pilot boat; that after about fifteen 
days the Mary Lee was laid up, and that said defendants, when 
not engaged in the city of New Orleans in undertaking to obtain 
the outward the outward pilotage of vessels piloted in by the said 
association, and while at the mouth of the Mississippi river, were 
again engaged in attempting to board vessels and did board ves- 
sels inward bound to the port of New Orleans in a small boat 
from the shore; that this deponent has no knowledge or belief that 
said small boat isin any manner attached to or connected with any 

pilot boat, and that he verily believes if such was the 
134 case, he would know the samne; that he knows of no pilot 

boats at the mouth of the Mississippi river other than 
those belonging to the said complainants and the said association. 
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And he further saith that between the time of his arrival in the 
city of New Orleans, on the 14th dav of November, 1882, up to 
the time of the restraining order in this cause, the said associa- 
tion were compelled to pay to said masters in the way of rebates 
and presents, for the reasons aforesaid, a sum amounting to 
iwenty-elght hundred and forty-six. dollars; that he verily be- 
lieves and that he positively asserts that if said association had 
not consented to make such deductions and rebates and to enter 
into competition with the said defendants, and purchased the 
observance of their lawful rights in the premises, that they would 
have lost through the wrongs and schemes of the said defendants 

the entire outward pilotage of all the vessels piloted into 
135 ~=port by them; that said expenditure would have been 

absolutely and entirely unnecessary had the said defend-. 
ants been honest in the observance of the contract stipulations in 
the contract of association ; that since the said restraing order 
was issued the said association, relying thereon and upon the 
protection of the court in their rights, have entirely ceased 
otiering to the masters of vessels piloted in by them any present 
or rebate or deduction from the statute rate of pilotage dues to 
which by law they were entitled; that he verily believes that 
the said Ben. Michel and the said Robert M. Wilson are largely 
in debt, and that no money judgment of any considerable 
amount could be entorced against them by any process of law. 


(Signed) JOHN McLAUGHLIN. 


Subscribed and sworn to before me Januarv 10th, 1888. 
(Signed) T. V. COUPLAND, 
Commissioner United States Cireuit Court, 
Eastern District of Louisiana. 


136 A fhidavit of Richard Francis. Filed January 10, 1885. 


United States Circuit Court, Fifth Circuit, Eastern District 
of La. 


Wa. T.. Levine e als. ) 
vs, . No. 10102. 
RovertT M. WItson ef al. j 


EASTERN District oF LOUISIANA, 8s: 

Richard Francis, being duly sworn, deposes and saith: That he 
is sixty-two years of age; that he has been a branch pilot of the 
port of New Orleans since 1849; that he is nota party to this 
suit, but that he is the authorized agent of the said complainants 
as the Associated Branch Pilots of the Port of New Orleans, and 
has been such since the date of its organization in 1879; that 
before and at the time said contract of association was entered 
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into, the said defendant, Robert M. Wilson, was a branch pilot of 
the port of New Orleans; that he had by some means become 

interested in a steam pilot boat called the Jenny Wilson ; 
7 ~=that he was largely indebted for said vessel, and that he 

was unable to meet the payments therefor, and that it was 
probable that his creditors would take the vessel from his posses- 
sion, and that he would lose such portion of the price as he had 
already paid ; that av a meeting held Among the pilots to econ- 
sider the question of entering into an organization and associa- 


ow 
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tion as provided by the statute, such representations were made 
to the pilots ; that the said Wilson was the mover in an effort to 
bring about an association of all the pilots, in order that they 
might take the pilot boat Jenny Wilson as the property of the as- 
sociation, and save the absolute loss to him of his interest in said 
vessel ; that of all the pilots who afterwards entered into the as- 
sociation, the said Robert M. Wilson, defendant herein, was the 
most urgent and solicitous that such association should 
be joined, and was the most largely instrumental in_ bring- 
ing about and effecting the association, and that it was largely 
: to his interest that such association should be formed ; 
138 that at the time said association wus formed, the very many 
of the pilots were poor, and unable to comply with the 
statute requiring them to be a part owner in a decked vessel of 
fifty tons burden; that as a consequence many of the pilots were 
disqualified under the law from carrying on the business of pilot- 
age by reason of their non-ownership of an interest in a pilot 
boat of the statute requirements; that those who did own pilot 
boats or interest in pilot boats would sometimes make arrange- 
ments with those who did not own pilot boats to take such pilots 
on board under private agreement as to the amount of compen- 
sation they were to receive; that this condition of matters gave 
those pilots who had sufficient means to own an interest in a pilot 
boat great advantages over those Jess fortunate, and that the 
standing status and chance of emoluments of the pilots at the 
mouth of the Mississippi river was widely different, some having 
great advantages, and others being absolutely dependent 
upon the will of those who were more fortunate; that it 
was urged by the said Wilson and others that the forma- 
tion of an association was the only equitable and just method of 
making a fair and equal distribution of the rights and emoluments 
of branch pilots, and that this deponent verily believes that many 
of the branch pilots who owned an interest in pilot boats were 
induced to enter into said association by the importunity and 
solicitation of the said Wilson; that the said defendant Wilson 
eontinued to act with said association, and observed his contract 
obligation faithfully, with the exception of some complaint about 
his not accounting for the funds of the association at times 
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when he had charge of them as captain of the house, and that 


this deponent as the agent of said association had no knowledge 
of his intention to disregard said obligation until some time 
in September, 1882, when the said defendant approached this 

deponent in the city of New Orleans, and in con- 
140 eer led this deponent to beheve that he contempla- 

ted a breach of his obligation as a member of said assoc1- 
ation. and that he intended to enter into the business of piloting 
opposition to said association ; and while under this impres- 
“lL by Thomas Wilson, one of the 
sald association pilots. that he had had a conversation with the 
said defendant Robert M. Wilson, and that if this deponent 
would lend the said defendant Wilson the sum of two hundred 
dollars that the said Robert M. Wilson had agreed not to break 
his contract: and that he, the said Thomas Wilson, believed that 
if this was done the said Robert 7 Wilson would not break his 


ae and enter into piloting In op — to the association ; 


at this deponent informed sa 
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d Thomas Wilson that as agent 
ie said association he could not loan him the money of the 
association ; that it was unfair to the other pilots; that the 
14] said Robert M. Wilson was largely indebted to the associ- 
ation for money tha ee hel received for the association 

for disbursements : ind had Failed to account for, and that he de- 
clined to loan him his own money for any such purpose ,; that it 
was finally agreed between the said Thomas Wilson and this de- 
ponent that they would loan him the money and take equal risk 
in the loss in case of non-payment; that according to this under- 
standing dé eponent loaned to the sald Robert M. Wilson two hun- 
dred dollars, ge re unde pg ing that this would satisfy the 
demands of the said hol M. Wilson that he would not break 
the terms of his contract, onl that he would return the money 
from his earnings as soon as he conveniently could; that the said 
Robert M. Wilson received the money as this deponent under- 
stood and believed, and still believes, under these conditions : that 
he has never returned the same or offered to return the same; that 
within a very few days thereafter the said Robert M. Wilson 

142 ~— boarded the steamship Portoriquano and collected and kept 
the order bill for the pilotage of said vessel and never re- 
turned the same to the mma: after having piloted said last 
named vessel up to the head of the passes, he returned back to 
the pilot boat Underwriter and expressed a desire to go up to New 
Orleans, and requested as a favor the pilot whose turn it was to 
board the next vessel should surrender that right in his interest 
and Jet him board the vessel; that the next vessel to be boarded 
was the steamship Ixtnickerbocker; that he was permitted to 
board said vessel ; that he obtained the pilotage order for piloting 
said Knickerbocker, and came up on the Knickerbocker to the 
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city of New Orleans, and there collected for himself the pilotage 
dues for the two last-named vessels, converting the money to his 
own use, and refusing to account to the association therefor ; 
that from that time until this date he has acted in opposi- 
tion to said association, and in disregard of his said 
143 ~—s contract, and as this deponeut verily believes has done his 
utmost to damage and injure said association; that the 
facts above set forth was the first positive knowledge that this 
deponent had that he had abandoned his contract obligation and 
gone into opposition to said association; that he immediately 
joined said Bernard Michel, and before this deponent was aware 
of the fact that he the said Michel and their associates were un- 
dertaking, by rebates and other means, to induce masters of ves- 
sels which had been safely piloted into the port of New Orleans 
by the said members of said association remaining faithful thereto, 
that they had approached and bargained with nearly all of the 
masters of vessels which had been safely piloted into port by the 
said association; that for a while this deponent discountenanced 
any eftort to counteract the said operations of the said de- 
fendants and to enter into competition with them in bidding for 
the observance of the actual legal mght of the said 
144 = association to pilot said vessels out to sea, but that he soon 
ascertained that if the said defendants were permitted by 
themselves and through their emissaries to continue their opera- 
tions that it would effect the ruin of the said association, and the 
said defendants, by bribes and ‘other means, would secure the 
outward pilotage of every vessel piloted into port by said associa- 
tion, and that said association had no other recourse excepting to 
purchase by gratuities to the masters a disposition upon the part 
of the masters to observe their statute obligation; that for that 
purpose he requested the pilots to send to the port of New Or- 
leans of their number Joseph Smith, Robert Tiltord, George Os- 
good, and John McLaughlin; that the said above-named persons 
are the only persons who have at any time since the said defend- 
ants began their said acts had any authority on the part of the 
said association to buy of the masters of any of the vessels 
145 piloted into port by pilots of the said association, their 
legal right to pilot such vessels out, and that any repre- 
sentations or offers or negotiations in that respect by any other 
person or persons was unauthorized; that during the time when 
said competition was going on, and it continued up to the time 
of the issuing of the restraining order in this cause, many of the 
masters of the vessels piloted in by said associativn have come to 
the office of this deponent and demanded of him that he make to 
said masters a present or rebate, amounting, in most instances, 
to from twenty-five to forty dollars, asserting that the said de- 
fendants had offered them that amount, and in some instances 
S L 
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more than that, namely, the sum of fifty dollars, and unless their 
demand was complied with, that although they had been safely 
piloted into port by said association they would permit the de- 
fendants to pilot their vessels out to sea: that this deponent in- 
formed them that under the law they had no right to make 
146 any such exaction; that he had no authority to make any 
such concession, but that if any of the above-named branch 
pilots had made -any such agreement or bargain with them that, 
as agent of the association under that authority, he would vive 
them the money; that in nearly every instance the money, in the 
way of rebate, was paid by this deponent, or given to the said 
masters, and the amount thereof entered on the books of the said 
association ; that this deponent annexes to this affidavit the names 
of the vessels which they have been compelled to hire and pay 
to observe their obligation to permit the association to pilot the 
said vessels to sea since the said defendants began their said 
wrongs above set forth, which said statement is marked Iixhibit 
Krancis, No. 1, and contains the names of the vessels and the 
amounts that the said association have been compelled to pay 
the master of said vessel in order to prevent him from. turn- 
ing the ship over to the said detendants for its outward 
147 pilotage ; that the total sum so disbursed to secure their 
legal right, which ought to have been secured under the 
law without such penalty, was twenty-eight hundred and forty- 
six dollars, which has been absolutely lost to the said complain- 
ants. 

And deponent further saith that during said negotiations made 
necessary by the acts of the said defendants, this deponent has 
necessarily come in contact with most of the masters of vessels 
to whom said rebate has been e@iven, and has heard their conver- 
sation upon the subject; that the said masters of all of said ves- 
sels demanded as a condition of the arrangement that the money 
be paid to the master in cash as a rebate, and that the associa- 
tion receive from them the pilotage order requiring the payment 
of the full statute rate of pilotage; that from this fact, and from 
the conversations of.the masters of many of these vessels, this 
deponent has at all times believed, and does believe, that in un- 

dertaking to get a rebate or deduction from the statute 
148s rate of pilotage due from their vessels, the said master in- 

tended not only to practice a wrong and fraud upon the 
association, but also upon their owners ; that from the character 
of the order they gave, and the manner in which they exacted the 
payment of the rebate to them, this deponent verily believes that 
the money is retained by the captain on his own account, and 
that the ships’ accounts are in all cases charged with the full 
statute rate of pilotage, as expressed in the order given by the 
master, and yet the said complainants have been compelled, 


am 
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through the acts of the said defendants, to submit to the loss of 
the said rebate, or payment to captains to prevent them from car- 
rying out their threat of permitting the said defendants to pilot 
said vessels out to sea and thereby incur the total less of the en- 
tire pilotage outward; that until the issuance of the restraining 
order in this cause, the masters of vessels piloted into the port of 

New Orleans by the said association began immediately 
149 after the arrival of the vessel here a system of negotiations 

looking to the exaction of the largest possible rebate from 
the said association, and in many instances, after they had agreed 
for a fixed sum of rebate not to disregard their statute obligation 
as to the outward pilotage, they would come back and allege 
that the said defendants, or Black for them, had offered them a 
still larger rebate, and that they would not adhere to their con- 
tract, and that unless an additional rebate was given to them, 
would fly their contract and permit the said defendants to pilot 
their vessels to sea. 

And this deponent further saith that he was present in court 
aut the time of the rule for contempt against the defendant, Robert 
M. Wilson, came up; that he heard the statement of Joseph P. 
Hornor, their solicitor, that said complainants had engaged in 
piloting vessels outward which said vessels had been piloted into 

port by the said defendants since the issue of the restrain- 
150 = ing order herein, and when he referred to the Lord Col- 

lingwood and Argosy; that said statement was absolutely 
without foundation in fact; that this deponent has no knowledge, 
information, or behef that the said complainants, or any of them, 
have piloted out to sea any vessels piloted in by either of the said 
defendants since they committed their said breach of said articles 
of association, excepting the said ships Lord Collingwood and 
Argosy; that both of said last-named ships were piloted outward 
by Joseph Smith, one of the said associated pilots, who boarded 
said ships in New Orleans; that the Lord Collingwood was 
piloted out to sea on the 20th day of October, 1882, and that the 
steamship Argosy was piloted out on the 26th day of the same 
month; that at that time said defendant, Robert M. Wilson, pre- 
tended and claimed that he was not a partner or In any way asso- 
ciated with said Michel; that the said Michel was, on the 18th 

day of October, suspended by the Governor of the State in 
151 his commission as branch pilot of the port of New Orleans, 

and that he continued so suspended until the 30th day of 
the same month; that both of said last-named vessels were piloted 
out to sea during the period of the suspension of the said Bernard 
Michel, as the said Bernard Michel and the said Robert M. Wil- 
son well know; and that this deponent knows of no other vessel 
piloted into the port of New Orleans by the said defendants, or 
either of them, since their said breach of their said contract, and 
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while they were not acting with the association as associates 
which has been piloted out to sea by complainants. 

And this deponent further saith that it is untrue that the said 
Bernard Michel had not, before the time of his said suspension 
and before the date when the said Lord Collingwood and Argosy 
were piloted out to sea, piloted out to sea himself vessels which 

had been piloted in by the association; that prior to that 


152 _— time he piloted out to sea and deprived said association of 


the pilotage dues therefor the vessel Dallam Tower and 
the brig Nada, and that between the dates aforesaid and the 12th 
day of January, 1883, the said defendant Michel and the said de- 
fendant Robert M. Wilson have, of the vessels piloted into port 
by said association, piloted out to sea and obtained and received 
the dues theretor the vessels named in the list attached to this 
affidavit, and marked Fraucis, No. 1; that since November 14th, 
1882, when the said association, as above set forth in this affi- 
davit, were compelled to enter into competition and give rebates 
to the masters of vessels piloted into the port by the said associa- 
tion, toinduce them to comply with their obligation to allow said 
pilots the outward pilotage of said vessel, said association has 
been compelled to accomplish that purpose and to expend in such 
donations the sum of twenty-eight hundred and forty-six dollars, 


and that said rebates have been given to the masters of 


153 =the vessels in the amount and at the dates set forth in 
the list annexed to this affidavit and marked ‘* Francis, 
No. 2.” 

That the first information that this deponent had that the said 
defendant Michel extended to enter into his said scheme of op- 
position to said association and to abandon his said contract was 
the fact, that while pretending to act as a member of said associa- 
tion, and before he had given any indication of his entering into 
the scheme afterwards pursued by him, he was put on board the 
british steamship Jamacian, a large steam vessel, out of his turn 
as a pilot, at his request, pretending that he had important busi- 
ness in the city of New Orleans: that he received from the 
master of said steamship the pilotage order for her inward pilot- 
age and collected the same on his own account on the 25th day 
of August, 1882; that after collecting the same he addressed a note 
to deponent informing him of the fact that he had collected said 

money on said order for his own account, and requested de- 
154. ponent to charge the same to him on the accounts of the 

association ; that after this act he immediately went and 
entered upon his said scheme of undisguised breach of his said 
contract of association and the said scheme since pursued by him, 
as set forth in said bill of complaint herein, and that he procured 
the outward pilotage of the said Jamacian, and converted the 
pilotage fees received by him therefor to his own use, and bas 
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never since accounted to the said association for any of his earn- 
Ings. 

And this deponent further saith that he has known the said 
defendant, Wilson, for the period of twenty years, and the said 
Michel for the period of ten or eleven years; that the said de- 
fendants, Wilson and Michel, have no property to respond to 
any considerable judgment; that the said Wilson, to the know!- 
edge of this deponent, is largely in debt and insolvent, and that 
he knows of no property of the said Michel, other than such 

interest and property as he may have or possess in the 
155 ~~ said association; and that he is informed and verily be- 

heves that said Michel is largely in debt, and that he 
verily believes that a judgment for damages against the said de- 
fendants would be practically valueless and uncollectable. 

And this deponent further saith that he was present in the 
office of Joseph P. Hornor, in the city of New Orleans, at the 
time the deposition of the said defendant, Bernard Michel, was 
taken in the cause of James M. Flynn versus Richard Francis, 
et als., No. 9282 of the doeket of this honorable court; that he 
was present during all the time said Michel was testifying in that 
cause: that he heard his testimony, and that he verily believes 
the same is correctly set forth in the deposition of the said 
Michel on file, and offered as evidence by the complainants in 
said cause in this honorable court. 

And deponent further saith that before the said steam- 

156 ~— ships Lord Collingwood and Argosy were taken out by 

the pilots ot the said association during the suspension 

of the said defendant, Michel, the said defendant, Michel, had 

procured the outward pilotage of the following-named vessels 

which had been safely piloted into the port of New Orleans by 

the said association, and the pilots thereof, and the outward 

pilotage for which the said association had demanded, to wit: 

on the 5th of September the steamship Dallam Tower, and on 
the 11th of October the brig Nada. 


(Signed) RICHARD FRANCIS. 
Sworn to and subscribed betore me this 10th January, 1883. 
[SEAL ] (Signed) THEO. GUYOL, WN. P. 


EXHIBIT No. 1. 
Annexed /o and filed with foregoing atidavit. 


List of Vessels belonging to La. Branch Pilots Association, and 


taken out by Bernard Michel and R. M. Wilson. 


Draft. 
Sept. 8. 8.8. Dallam Tower, Out. B. Michel_.-___- 20 ft. 
Oct. 14. Brig Nada “ ma 17 
Nov. 3. Ship Voladora a MP -sl ee 20 


WILLIAM 'P. 


Bark Carniola. 


Blagdon __-- 


Tinsbury 


Bark Kugenia____.. .... ---- 


ET ALbS. 


Out. B. Michel 


ane 19 ft. 


Bark Cort Adler eo. SN rem aaieataal 163 

1 Bark Ben Lomond es aa ealialeti 19 

Ship Annie Gaudy ES Srinh 2 et ee eae 19 

Bark Howard gh ee 17 

Ship Charles SS io A cae — is 

ee a a 20 

Ship Northampton * ae 18 

Bark Romanoft FG Re 17 

Ship Virginia : 

S. S. Pueteringuno, Out. KR. M. Wilson .__- ~~ 20) 
Cella * es 
Prince George sd re YAU 
Raeilla re ieee 20) 

Ship Cromwell re aa 18 

5. SS. Harbinger i teeta a 

Ship J. C. Robertson he a dS Oe ee 18 

5. S. Cyprus, sae ee 20) 

EXHIBIT No. 2. 

Annexed to and file d with foregoing affidavit. a 
ET en eee TT Le a me oe ?0 
RN aii eis sesuiinian sowie canli nk see 10 

EL 
pare Voene .... ui. i aaa i 18 
Brig Shepherdess isco insadentteie) icine osananenan <a 
EE ee ee Eee 30 
A aa ee ene rae ie Sern area eae 30 
a i ied tcl een 30 
a 19 
Ss. S. Good Ilope aE I eae NTN Te 25 
park Geste Daprovacki........-cucscucnccn 95 
parc Grit & Clemenzo «ons wecee co mesceuus 30 
ee ee a 
EE aT ae eR TT Sera NRT ee 20 
ee ae ia a ae “« 


S.S. Guillermo -. na lea e Ce 

Ship Fredrich .-...-... .__-. askamum”: ae 

ee sania 
Grassbrooke ______ ..- alia A coe oa a 
a al 25 


City of Lincoln _____-- 


ananassae: + aa 


Nov. 


aes‘ 


28. 
28. 
28. 
20. 
28. 
28. 
28. 
29. 


2G 


Co 


wane 
a 
OD 

im — | 


28. 
28. 
28. 
28. 
28. 
yAet 


Ss. 8 
Bark 
S. S. 
S.S. 
S. S. 
S.S 
S.S 
Bark 
S.S 
Bark 
Ss, 


. Nemesis __.___.__-_-_. 


Eskedell 
Pawnee — 
Alava 


Gleadowe 


Friehandel 


Federico 


ROBERT M. 


-—— << 


WILSON 


~~_— ee ee ee ee eee ee ee ae ee eee 


— i a a a ee ee ee 


— eee ee eee eee —— —— 


—— ee ee ee ee eee ee cee ote 


Oe i es ee ee 


nn ee ee 


de 


a Ta TE aN 
| Serre eee ane enon San 
TI FOG oii, ein es es sek idee woes 
2 | EA eRe a ee ae ee 

I TIN aos soe ei esi won ce 
ae ee 
ES a ee ee Se tS i 
Royal Crown--.-- -~-- Rae eee 


ET ee ae 
OSBORNE COGS ook cc cccce cote cecmee 


Sehn. Mathilda Kranz_____- ES ee ee ene 

i Te i a i iii Ce ceierces cea ee 
4. 0 Te eee Rae ST 
i, FE I cicciedinnianiimiideniitin swe 
Bs i i aia iii cece: acide tates aan 
5. PN dieiedietsiceninvidaniann'sneiinigs eat iemnonie 
5. CE ee I ae TT Te 
i FE iii ii iti rth i eat 
6. Bark Alphonse and Marie -_._-...--_..----.- 
a ee 
Px TE I sieciiecass kemiins wanes winnin 
| ee ee eee ee ee 
7. a la ee ee 
7. Ni iciciniziii soconsticinei uissaristemhiishasa ease 
of FT a TRC 
7. Ee eee ee ae nee | a Te ee 
‘fF il al 
q), pa Ln ee Tee eT 
Q, ER RE CEL RR REC ENTS a 
Q, a ee ae ee eee ete ee 
9, ne ee ee ee 
a iit ei 
a. WeEh. DCMONGOU bcc ccc ce cnwonacian 
FS. ee a Oe ee ee 
12. Bark Emanuel Swedenborg-__._-.-.....-.---- 
160 i are ai aii ili all eee 


—-——— mae ae ae ae GF ae ee ee ee ee GP ae co com 


———_—— oe a Oe OF a a a ae <a a ae a ae eee at Ge Gee ae oe 


—— =O Owe ew we rr oa ee a ae a oe oe oe 
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Ship 


ae S. 
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Scotia 


ET ae Em eT eT eR aT 
I I ici ices aa eae a alae ces 
a aT he a Rr mec one 
a a ial ale 


ES Se ee ee ae 


| 


I asain: sis ols wk apace 


ee. _h ee SEE aL Th ne ne see 
OS EE EE ne es eS 
Dias } 

Bracadaile.___ ee eR Ee ee 


ROUGE OI a aia ec sen nica eet ere 
OOO INT at HSE 
Oxsenholim.._._...... Re ee ee 
Domemeco Lanata ..... + eccuccaneows 
ee ee een SPs 
eI aii ok er ee 
TS ee see cinta ata thedicinn 
TOI ssi tai ils Sait 
mnt OF St. PARTIE cinsiccsinccemenon 
I TI ia lit ade ele 
I ask csiectidreetiiaianiiics mali meee een 
Gallego .__-. suit icaltaa ial lsc ieee el aee ans saad 
| Te Liner Tr a 
IIE eisisiinicins:saitiveninstncncinasicedtaieatic amma tala 
ONG iiccitininasioniiacimimumeiam anil 
ee ee ee ee 


BO TOL Le A a 
CS TI i 


FO s. ciiini sie mn ed 
| EE ese Eo 


ON TE en eet aae vm 
LTR a On, Mn He ni 
I a al 
I i al 
Be i I cin sci cereeniied nition, 


I ie ee ene 
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Notice to the Defendants. Filed January 10th, 1883. 
United States Circuit Court, Fifth Circuit, District of La. 


Wa. T. LEVINE ef al. ) 
us, . No. 10102. 
Rozert M. Witson et al. } 


NEw ORLEANS, Jan’y , 1883. 
The defendants in this cause will please take notice, that upon 
the hearing of the motion in this cause for an injunction 
162 pendente lite the complainants will read the deposition of 
the defendant Bernard Michel, taken, reduced to writing, 
and offered in evidence by the complainant in the case of James 
M. Flynn versus Richard Francis e¢ als., in equity No. 9282 of the 
docket of this court. 
(Signed) J. R. BECKWITH, 
Sol. for Compl’ts. 


Affidavit of A. S. Tarabocha, SLiled January 11th, 1883. 


STATE OF LovistIANA, Parish of Orleans. — 
Before me, Samuel Flower, a notary public in and for the 
ies parish of Orleans, duly commissioned and qualified, personally 
came and appeared A. 8. Tarabocha, of this city and State, who, 
being by me first duly sworn, deposes and says I am engaged in 
the ship brokerage business in this city and know of my own 
knowledge that the associated pilots have been offering rebates 
to masters of vessels brought in by the opposition pilots tor the 
privilege of taking said vessels to sea. 


(Signed) A. S. TARA BOCHA. 


Sworn to and subscribed before me this 9th day of Jan- 
163 ~—uary, in the year of our Lord eighteen hundred and eighty- 
three, as witness my hand and seal. 
[ SEAL. | (Signed) SAM’L FLOWER. 
Notary Public. 


Affidavit of Bernard Michel. Filed January 11th, 1883. 


d Wy. T. LEVINE 
US. No. 10102. 
Robert M. WILSON. 


United States Circuit Court. 


Bernard Michel, being duly sworn, says he is one of the defen- 
dants in this case; that he is a branch pilot of the port of New 
Orleans, and has been for five years, that he was a member of the 
pilots’ association, but has been working for himself and inde- 
9 1 


i 
: 
| 
| 
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pendently of that association since 23d August, 1882, that in the 
latter part of September, 1882, he piloted in from sea the steam- 
ship Argosy to the satisfaction of the master thereof, who pro- 

mised that afhant or his partner, Robert M. Wilson, should 
164 pilot him out to sea again when he left ; said steamship 

left this port about 22 October, 1882; the day before the 
said master again promised afhant that either he or his said 
partner should take the vessel to sea, but when he left he refused 
to take afhiant’s said partner, and took for pilot one Joseph Smith 
a member of the pilot’s association. 

That in the latter part of September, 1882, afhant piloted from 
sea the steamship Lord Collingwood, to the satisfaction of the 
master thereof, who promised that afhant or his said partner 
should pilot him back to sea when he left, which promise was 
also repeated to affiant and to his said partner up to the day 
before said steamship left this port, on 19th Oct., 1882, but said 
master subsequently refused to employ afhant or his said partner, 
and employed the said Joseph Smith as pilot, who took him out. 

That after affiant left said pilots’ association he always refused 
to take vessels to sea as pilot which had been brought in by any 

of the associated pilots until they began and continued to 
165 take out vessels that had been brought in by affiant, and 

that he would have continued so to refuse had it not been 
for the said conduct of the said associated pilots. 

That afhant is informed and believes that since the issuance 
of the restraining order in this case the said associated pilots 
and their agents and employes have made every exertion, by 
offering premiums and otherwise, to obtain the piloting of ves- 
sels to sea which have been brought in by afhiant and his said 
partner, and by their informing the masters of said vessels that 
affiant and his said partner were enjoined by this hon. court 
from taking said vessels back to sea; that among said vessels 
were the steamship Roxburgh Castle, bark St. Julien, steamship 
Glenfruen, steamship Nydale, and steamship Santiago, and 
affiant’s said information is-obtained from the masters of the said 
vessels. . 
(Signed) BERNARD MICHEL. 

Sworn to and subscribed before me, the undersigned notary 
public, at the city of New Orleans, this 10th day of January, A. 
D. 1883. 

[ SEAL. | (Signed) CHAS. G. AUDRY, 
Notary Public. 


166 Affidavit of R. J. Buddendorff. Filed January 11th, 1883. 


STaTE oF Loursrana, Parish of Orleans. 
Before me, Samuel Flower, a notary public in and for the par- 
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ish of Orleans, duly commissioned and qualified, personally came 
and appeared Rh. J. Buddendorff, of this city and State, who, be- 
ing by me first duly sworn, deposes and says: I am engaged in 
the ship-brokerage business in this city, and know of my own 
knowledge that the associated pilots have been offering rebates 
to masters of vessels brought in by the opposition pilots for the 
privilege of taking said vessels to sea. 
(Signed) R. J. BUDDENDORFF. 


Sworn to and subscribed before me this 9th day of January, in 
the year of our Lord eighteen hundred and eighty-three, as wit- 
ness my hand and seal. 

[ SEAL. | (Signed) SAML FLOWER, 
Notary Public. 


Affidavit of P. Lauro. Filed January 11th, 1883. 


167 State or Lourstana, Parish of Orleans. 

Before me, Samuel Flower, a notary public in and for the par- 
ish of Orleans, duly commissioned and qualified, personally came 
and appeared P. Lauro, master of I’t b’k Conguistatore, who, 
being by me first duly sworn, deposes and says: Larrived at Port 
Eads on the fourth of December, eighteen hundred and eighty- 
two; when about nine miles from Port Eads was boarded by 
Bernard Michel, one of the opposition pilots, who piloted my 
vessel into and through the jetties. 

Since my arrival in New Orleans, and within the last few days, 
I have been asked by a young man, who represented to me he 
was agent for the associated pilots, to give the outward pilotage 
of my vessel to the associated pilots, and offered to give me 
twenty dollars of rebate. | 

I replied [ had promised to give my vessel out to the pilot who 
brought me in. Geo. Osgood, one of the associated pilots, 
offered me twenty-five dollars on board of my vessel to let him 
take my vessel to sea. I refused his offer. 


(Signed) . PP. LAURO. 
168 Sworn to and subscribed before me this sixth day of 


January; in the year of our Lord eighteen hundred and 
elghty-three, as witness my hand and seal. 
[ SEAL. | (Signed) SAM’L FLOWER, 
Notary Public. 


Affidavit of Henry C. Larsen. Filed January 11th, 1883. 


STATE OF Lourstana, Parish of Orleans. 
Before me, Samuel Flower, a notary public in and for the par- 
ish of Orleans, duly commissioned and qualified, personally came 
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and appeared Henry C. Larsen, of this city and State, who, be- 
ing by me first duly sworn, deposes and says: I am the agent of 
the opposition pilots Bernard Michel and R. M. Wilson, and 
know of my own knowledge that the associated pilots, to wit, 
Joseph Smith, W. E. Pendleton, Robert Trelford, Frank Bailey, 
and others, also John Westerfield and Norcross, clerks of 
the said association, have been offering rebates to the captains of 
the vessels brought in by the opposition pilots for the privilege 
of talking said vessels out. 
169 The steamships Lord Collingwood and Argosy were 
piloted in by Bernard Michel, and were piloted out by the 
associated pilots. The captains of said vessels informed me that 
the associated pilots allowed them a rebate on the outward pilot- 


age. 


Qs 


(Signed) HENRY C. LARSEN. 


Sworn to and subscribed before me this 9th day of January, in 
the year of our Lord eighteen hundred and eighty-three, as wit- 
ness my hand and seal. | 
[SEAL. | (Signed) SAM’L FLOWER, 

Notary Public. 


Affidavit of P. W. Jartz. Filed January 11th, 1883. 


STATE OF Lovuisitana, Parish of Orleans. 


Before me, Samuel Flower, a notary public in any for the par- 
ish of Orleans, duly commissioned and qualified, personally came 
and appeared P. W. Jartz, master of Norwegian brig Feun, of 

this city and State, who, being by me first duly sworn, de- 
170 poses and says: [I arrived at Port Eads on the ninth day 

of December, eighteen hundred and eighty-two, and was 
piloted in by R. M. Wilson. Said pilot R. M. Wilson boarded 
me about ten miles from Port Eads light. 

Since my arrival in the city of New Orleans I have been ap- 
proached by several parties representing themselves as branch 
pilots, and offered to pilot my vessel to sea for less than regular 
rates. That I refused, and told him that the pilot who brought 
me in should take me out. They upheld he was enjoined in the 
U. 8. Circuit Court from piloting any more vessels to sea. 


(Signed) P. W. JARRTZ. 


Sworn to and subscribed before me this sixth day of January, 
in the year of our Lord eighteen hundred and eighty-three, as 
witness my hand and seal. 

[SEAL. | (Signed) SAM’L FLOWER, 
Notary Public. 


Qs 
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Order.— Motion for Injunction continued. 
Kixtract from the minutes, January 13th, 1883. 


171 WILLIAM T. LEVINE ef als. ) 
ne. - No. 10102. 
Rtopert M. WILson ef al. \ 


This cause came on to be heard on the complainant’s applica- 
tion for an injunction pendente lite. J. R. Beckwith, for com- 
lain; = an ? ’ . > typ ante 
plainants; A. G. Brice, J. P. Horner, tor defendants. 
When, with the leave of the court first had and obtained, it 
was agreed that the matter go over until Monday, 15th instant, 
at 11 o’clock a. m. 


Order continuing application for Injunction. 
Extract from the minutes, January 15th, 1883. 


WILLIAM TT’. LEVINE ef als. ) 
vs. . 10102. 
Rozvert M. Witson ef al. J 


Kor want of time it is ordered by the court, in the presence of 
counsel for the parties respectively, who assent, that the applica- 
tion for preliminary injunction herein be continued till Thursday, 
18th instant, at 11 o’clock, a. m. 


172 A fidavit of J. R. Beckwith. Filed January 17¢h, 1883. 


Circuit Court of the United States, Eastern District of Louisi- 
ana. In equity. 


WILLIAM T’. LEVINE ef als. ) 
VS, . No. 10102. 
Rovert M. WILSON ¢é al. 


EASTERN District oF LOUISIANA, Ss: 

J. R. Beckwith, being duly sworn, deposeth and saith, that he 
knows A. Tarabocha, whose aflidavit is on file in this cause on 
behalf of defendants, stating in substance that he of his own 
knowledge knows that the associated pilots—meaning the com- 
plainants—have been offering rebates to masters of vessels brought 
in by the defendants to obtain the outward pilotage of said ves- 
sels; that this deponent believing that the statement was untrue, 
and that, from the indifferent knowledge of the English language 
possessed by the said Tarabocha, believed that he did not com- 

prehend the tenor of his affidavit; that on the 15th inst. 
173 ~—s the said Tarabocha came to the office of the deponent on 
business, when deponent expressed to him his surprise 
that he could make such statement under oath. The said Tara- 


— 
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bocha then informed deponent that he never intended to so 
swear; that Mr. Black came to him with the affidavit and in- 
formed him that he desired him to swear that he knew that the 
complainants had offered masters rebates to secure outward pilot- 
age; that all of the knowledge of the matter that he possessed at 
the time he made the affidavit was that on one occasion he was on 
board the Austrian vessel which deponent understood him to call 
the ** A. Dubrovackie,” when a pilot whom he designates as 
‘‘that Austrian man,” and from description deponent believes to 
have been George Osgood, came on board and offered the master 
money to agree to allow the complainants to pilot the vessel out; 
that he, Tarabocha, was informed by the master of the vessel 

that the complainants piloted said vessel into port; that 
174. when he came in he took a pilot off the Underwriter, the 

complainants’ steam pilot boat; that he never understood 
or believed that said vessel was piloted into the port by the so- 
called opposition pilots, and did not so intend to swear. 


(Signed) J. R. BECKWITH. 
Sworn to before me, this 17th day of January, 1883. 
(Signed) T. V. COUPLAND, 


Dy. Clerk. 


flearing and Continuance of Motion for Injunction. 
Extract from the Minutes, January 18th, 1883. 


Wa. T. Levine ef als. 
US, No. 10102. 
Rosert M. WILSON e¢ al. 

This cause came on to be heard on the application of the com- 
plainants for an injunction pendente lite, and having been argued 
by counsel for the complainants till 3 p. m., 1t was ordered that 
the matter stand over until to-morrow at 12 m. 


Note of Kvidence. Filed Jan’y 18th, 1883. 


175 U.S. Cireuit Court, Eastern District of Louisiana. 


Wu. T. LEVINE e als. ) 
vs, -No. 10102. 
Ropert M. WItson ef al. 


Note of Nvidi Hce On Trial. Rule for Injunction. 


Complainants offered the deposition of B. Michel, taken and 
offered in case of Flinn vs. Francis et als., No. 9282 of this court, 
and the following affidavits, to wit: 


ROBERT M. WILSON ET AL. 
The affidavit of Joseph Smith, filed Jan’y 10, 1883. 
- " George Osgood, i " ™ 
- Jno. MeLaughlin, “ ” ” 
” we R. Francis, | v6 . * 
" ” J. R. Beekwith, " . a. 


And the defendants offered the tollowing aflidavits, to wit: 
The affidavits of P. Lauro, of Henry C. Larsen, of P. W. Jartz, 
fk. J. Buddendortt, of Bernard Michel, of A. S. Tarabocha. 


Testimony of B. Michel, taken in Suit No. 9282. Offered by Com- 
plainants on trial of Rule for Injunction herein, January 18th, 
1883. | 

176 Bernard Michel, sworn by Marks Breeden, Jr., notary 

public, examined-in-chief on behalf of complainants by 

Mr. Hornor, as follows: 

Q. What is your business, Mr. Michel ? 

A. Branch pilot of the port of New Orleans. 

(. How long have you been a branch pilot ? 

A. Since January, 1878, sir. 

Q. Did you belong to the Branch Pilots’ Benevolent Associa- 
tion ? 

A. Yes, sir. 

@. Or whatever the name of it is? 

A. Brane : Pilots Association. 

Q. Branch Pilots Association; you were a member of that ? 

A. Yes, sir. 

@. Are you still a member of that ? 

A. No, sir. 

Q. W hen did you cease to be a member? 

A. On August 23d. 

Q@. Of this year? 

A. Yes, sir. 

Q. Are you acquainted with a man by the name of Pliny Cox? 

A. Yes, sir. 

Q. How long have you known him? 

A. About seven or eight years. 

Q. What was he doing on the Mary Lee? 
177 A. He was pilo ot—taking out vessels and bringing them 
in. 

Q. Do you remember when he quit towing them? When he 
quit the Mary Lee? 

A. Yes, sir, I remember near about the time. 

Q. When was it? 

A. It was in 1881—the latter part of January or the first part 
of February ? 

Q. Do you know how he came to quit her ? 
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By Mr. Beckwitu to Mr. Hlornor: What is the object of these 
questions £ 
By Mr. Hornor: Mr. Beckwith asks me my object in asking 
these questions. I answer, my object is to prove that the Branch 
Pilots Association induced Mr. Pliny Cox by promises and other- 
wise to quit the employment, to quit the business of piloting ves- 
sels on the steamer Mary Lee, and to allow the judgment to be 
rendered against him in the case in which he was sued to be des- 
tituted of his office of branch pilot. That is about it, Mr. Beck- 
with. 
By Mr. Beckwitu: The evidence to the end and purpose above 
stated is objected to by the solicitor for the defendants in 
178 the bill as being irrelevant, and tending to support no is- 
sue named in the bill in the pleadings. This objection it is 
understood shall attach to this testimony without further repeti- 
tion. 
By Mr. Hornor: Certainly. 
Q. Now, Mr. Michel, will you answer the question; do you 
know how he come to leave the “ Mary Lee?” 
A. Yes,sir; we hired him to work for us—the pilots’ associa- 
t10On. 
In what capacity ? 
A. As quartermaster for a couple of weeks. 
Q. And after that? 
A. After that he didn’t do anything. 
©. How much were you to pay him? 
A. We paid him one hundred and fifty dollars a month. 
Q. For how many months was he paid one hundred and fifty 
dollars a month? 
A. Between fifteen and eighteen months I[ think it was. 
Q. During all that time he only did two weeks work ? 
A. That is all, sir. 
@. Do you remember when they ceased ; when he ceased to be 
paid one hundred and fifty dollars a month ? 
A. I think it was in June. 
179 (). Of this year ? 
A. Yes, sir; near about it. 
Q. Was this paid to him in consideration of his leaving the 
Mary Lee? 
A. I think it was, sir. 
Cross-examination by Mr. BeckwITu : 
(. Where were you born? 
A. Sir? 
@. Where were you born? 
A. Born in Feuro, England. 
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ROBERT M. 

When did you come to this country ? 

In 1866. 

At what age ? 

14, sir. . 

Did your parents come to this country with you? 

No, SIP. 

Where were you naturalized ? 

In New Orleans, sir. 

What? 

In New Orleans. 

What court ? 

Second District Court. 

W hen ? 

| forget the date. 

What year was it? 

| forget that, too. 

How many years ago. 

| don’t remember that. 

Who was the judge of the court at the time ?, 

Judge Tissott. 

Which one, the old man or the young man ? 

[ didn’t know that there was but one. 
(). Was he a youngish man or an old man? 
A. He looked to be middle age. 


(). Don’t remember whether it was one, two or three 
¢ 


*S Agro 


SIX or seven years ago. 

Do you remember what time of the year ? 
No, sir. 

Under what name were you naturalized ? 
Bernard Michel. 

Is that your name in England ? 

Yes, sir. 

Never known as Benjamin Michel ? 


No, sir; they call me ‘** Ben” for short—not Benjamin. 
You say you at one time belonged to the association of 


branch pilots of the port of New Orleans? 
A. : 
(. 


Yes, sir. 

When did you become a member of that association ? 
Joined it when the balance of them did. 

You signed the documents, did you not ? 

Yes, sir. 

On which that association rests ? 

Yes, sir. 

At the time it was organized ? 

Yes, sir. 

You knew what you were signing, did you not? 

10 1 
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A. Yes. sir. 
@. How long did you continue a member of that association ? 
1. Until August 23rd. 
2. Now just how did you leave it, get out of it? 
18] A. I left it because they violated the agreement; they 
had not carried it out in the proper manner. 
By Mr. Hornor: 
©. Because what ? 
A. Because they hadn't carried the business on in the proper 
manner. 
By Mr. BeckwITu : 
@. When did you discover that? 
A. When I didn’t get enough money to live on; they had taken 
in five or six other members. 
Q. What members did they take in ? 
A. Took in John Small, Captain Burdick, Ilugh Neal; those 
were the members that were taken into the association after ] 


They were branch pilots were they not ? 

Yes, sir. 

You know when they were taken in? 

Yes, sir; pretty near about. 

@. You remained in the association, did you not, a long time 
hey were taken in? 

A. No, sir; not after the two last ones were taken in. 

@. When were they taken in ¢ 

A. About two months before I left; two or three months. 
182 Q. Why did you not leave when they were taken in? 

A. Because I thought I could get along. I thought I 
might manage. 

Q. Now. will you tell us just exactly how you got tree from 
your obligations to that association ; just how it was done ? 

A. Only that I sent in my resignation—drawed out; that’s 
the only way. 

Q. When did you send your resignation in ? 

A. The latter part of August. 

@. Was it not true, sir, that the first act you did was to go 
yourself, and put yourself on board of aship out of your turn, and 
bring her up here ? 

A. No, sir. 

. What is the first ship you brought in? Have you any ac- 
count ¢ 

A. The steamship Jamacian. 

Q. Well, how did you come to be towing her in? Was it your 
turn ¢ 

A. No, sir; but the man gave me his turn. 
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Who gave you his turn ? 
Joseph Preble. 
You were in command of the pilot boat bound up at the 


time ? 


A , 


Q. 


185 


Yes, sir. 
Did you get the pilot money ? 
A. I did. 
@. What did you do with it ? 
A. I collected the pilot money and sent the receipt to 


the pilots’ association. 
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What'did you do with the money ? 

I spent it. 

That is the way you got off the association, then ? 

Yes, sir. 

Now, sir, how many other vessels have you brought in ? 

[ don’t know how many—didn’t count them. | 

Don’t you know ? 

[I brought in a few more, sir; [ don’t know how many—I 


didn’t study that up. 
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You don’t know whether you brought in any or not? 
Yes, sir; I know I brought in some. 
Well, what are their names ? 
The *“* Lord Collingwood ” was one. 
Collect the money of her? 
Yes, sir. 
Appropriated it to yourself ? 
Yes, Sir. 
What other vessels? 
I think the ‘* Argosse”’ was another one. 
Did you appropriate that money to yourself? 
Yes, sir. 
What other vessels ? 
The * Louisa H.,”’ I think, was another one. 
Q. You appropriated that money to yourself? 
A. Yes, sir; I believe I did, 
(. Did you bring in any other ? 
[ brought in the bark ‘+ Matilda Hilyard.”’ 
What? 
The bark * Matilda Hilyard.” 
Appropriate the money for her pilotage to yourself? 


A. Yes, sir. 

Q. Any other vessel ? 

A. I think that is all, sir; all that I remember. 

Q. And what pilot boat were you attached to during this time ? 

A. I was owner in the “Jennie Wilson” and the ** Under- 
writer.” 


As a member of the association ? 
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A. No, sir; as owner of those boats. 

q. What ? 

A. As owner in those boats. 

Q. Didn’t you get all the ownership you 
a member of the association ? 

A. [I suppose so; yes, sir. 

Q. You didn’t belong to the association then ? 

A. I don’t belong to it now. 

Q. Did you when you brought these vessels in ? 

A. [| was owner of the boat, sir. 

@. Did you belong to the association when you brought these 

boats in? 
185 A. No, sir. 
Q. These vessels ? 


sot in those vessels as 


 _ 


A. No, sir. 

(). You had no control then over those vessels ? 

A. Yes, sir; I had control, as we all hold on them. 
@. Did you possess a vessel ? 


A. No, sir. 
). Now how did you get out to these vessels ? 
A. I boarded them; got out at sea. 
@. How did you get out to sea? 
A. Went out there in a boat. 
). What boat was it ? 
A. A small boat. 
Was it the boat of any of these vessels that you speak of ? 

A. It was a boat that I owned at the time that I joined the as- 
sociation. 

@. Well, ask you if it was a boat—a steam or a sail pilot 
boat of the association ? 

A. Well she was attached to those boats, but my own—owning 
a share in the boats and owning this small boat too. 

Q. That is all the way they were attached ? 

A. Yes, sir. 

Q. What was that boat used for, the small boat, while you were 
there in the association ? 

A. She was not used for anything; she was hauled up. 
186 Q@. She never had been used for piloting purposes until 
you had used her on these vessels ? 

A. Yes, sir; she had been used before. 

@. Who had used her ? 

A. I had, sir. 

Q. When? 

A. She belonged to the pilot-boats before the association was 
formed. 
Q. Belonged to what pilot-boat ? 
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A. Belonged to the “*Sam Houston,” and belonged to the 
pilot boat ** Francis.” 

q. That boat % 

A. Yes, sir; it belonged to me, and I belonged to the boats 
that I have named at the time. 

@. You had no interest in either the ** Franeis’”’ or the other 
vessel at the time ? 

A. Yes, sir; she was paying me so much a month. 

(). Before the association was formed ? 

A. Yes, sir. 

(). On what boats? 

A. On the * Francis.”’ 

(. You mean the steamer * Francis ?”’ 

A. No, sir; the sailing pilot boat * Francis.” 

Q. Who owned her? © 

A. Smith owned her; he was paying me; [ was acting for 
him. 

Q. What has become of the “ Francis ?” 
| A. She is sold; Smith sold her. 
187 @. What? 

A. Ile failed to pay for her and she was sold. 

QM. When was she sold? 


A. I don’t remember—after the association was formed. 
Q. You claim that since the 23d of August you have not be- 


longed to the association at all? 

A. I have not been working for them. There is property 
there belonging to me, sir. 

Q. Now [ask you if you claim to belong to the association ? 

A. In one sense of the word, [ do—until they pay me off, sir. 

Q. Tell us in what sense that is you belong to it exactly ? 

A. I represent so much stock in the boats, sir. 

@. Under that contract ? 

A. Yes, sir; under that contract. 

@. But you say the contract is no account any more ¢ 
A. Well, they violated it; they broke the contract. 
You never did? 
A. No, sir. 
©. You never did? Never did a dishonest thing about it ? 
A. Not to my knowledge. 
©. You have not done, in relation to this whole matter, a dis- 
honest act ? 
A. No, sir. 
188 (). Do you understand the pilot law ? 
A. Yes, sir. 

Q. Is it not true, sir, that your system of making profit as a 
branch pilot has been to come to the city of New Orleans, and to 
get hold by dicker or otherwise of the vessels of the association 
and pilot them out? 


os 
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A. No, sir; I didn’t take them out until when that I thought 
I was entitled to; until they commenced to take mine out. | 

Q. What vessels have you taken out? 

A. [have taken out those vessels that I brought in. 


Q. Well, I want something more specific. What was the first 
steam-vessel that you took out? 


A. I think it was the Dallum Tower. 

@. Who piloted her in? 

A. I don’t remember. 

(. You — ct 

A. No, sir; one of my partners at that time did. I was work- 
ing in the wnntalinn when she was piloted in. 

Q. You didn’t belong to the association when you piloted it 
out, though ? 

A. No, sir. | 

@. Do you call that stealing one of your vessels ? 

A. I was entitled to that vessel, sir. 

Q. Why? , 
189 A. Because [ was working in the association, had a 
a are of — vesse Is - town. 


A. Yes, sir. - 4 
(). You underbid the statute rates to get her? 
\. No, sir; I didn’t, si 


(). Now, what is the next vessel you took out? 
A. I forget which is the next one; one of the steamers that I 
had in. I think it was the *‘ Louisa H.”’ 
(). Now, what was the next one you took out? 
A. I disremembers; one of those that I had in. 
®. Well, the others? 
A. I don’t rat sir; one of those vessels that I named. 
You said—I understood you to say—that the association 


) 
. 
t you said you don’t belong to had taken some steamer out 
that you had brought in? 
.» = es, sir. 
¥. What steamer was that? Do you remember that ? 
A. The ** Lord Collingwood.’ 
). When was that? 
A. It was about a month ao, sir, near it. 
Q. Is that the only one that you know of? 
A. No,sir; we took out another one called the “Argose.”’ 
190 Q. Well, now, tell us again what steamers you have 
taken out that you didn’t take in ? 
A. I think the Dallum Tower, I think, is the only steamer that 
[ took; [am not positive, [ think that is the only one. 
. The only steamer that you didn’t bring in ? 
A. That I didn’t bring tn. 
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Q. Now, sir, have you taken out any sail vessels? 

A. Yes, sir. 

@. What sail vessels have you taken out ? 

A. I took out the Port Adler—a bark. 

Q. Who brought her in? 

A. I don’t know who brought her in. 

Q. Did you? 

A. No, sir. | 

Q. You think that was an honest transaction ? 

A. Yes, sir; I boarded the vessel and had possession of her 
and everything. 

@. What other vessels; sail vessels ? 

A. The bark Carniola. 

Q. Well, did you bring her in? 

A. No, sir. 

(J. You appropriated the money yourself for taking her out? 

A. Yes, sir; I intend to. 

. What other vessels? 

A. The ship Valley Dora, a sailing ship. 

Q. Who piloted her in ? 
191 A. I don’t know, sir. 

Q. You think it was an honest transaction taking her 
out and appropriating the money ? 

A. Yes, sir. 

(. What other vessel ? 

A. I don’t remember any other, sir. 

Q. Have you not taken out three sailing vessels recently ? 

A. Those are the three, sir. 

(@. You have picked up those and engaged your pilotage here 
in the city; those that were going out? 

A. No, sir. 

. Where did you engage your services ? 

A. Aboard of the vessels, sir. 

Q. Where were you when you did it? 

A. One of them | didn’t get the pilotage of; I didn’t know 
anything about it until I was outside of the bar; had got outside 
of the bar; one I got, the order of one, outside of the bar. 

Q. Didn’t go on her? 

A. Yes,sir; piloted her out and got the money after I got out. 

Q. You are not answering my question; [ ask you where you 

made the engagement to take the three vessels out ? 
192 A. That vessel, I didn’t engage her at all; I told the 
aptain that I would pilot her, carry her out, if he was sat- 
isfied he could pay me; he knew me; [ had piloted his ship two 
or three times before; he said all right. 
Q. Where was it that you did it? 
A. On the way down the river. 
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). Where did you board the vessel ¢ 
if ; - 

A. In New Orleans. 

). Task you again if one of your systems of operations 1s not 


to come up here and induce the masters of vessels that have been 
piloted in by the association to allow you to pilot them out‘ 

A. I didn’t induce them, because they are induced by patron- 
izing the opposition—opposition pilots. 

@. You call yourself an opposition pilot? 

A , Yes. sir. 

(). Have you Fol any agent Or emissary Or representative here 
in the city? 

A. lam just engaging a man to-day 

Q. What? 

A. Engaging a man to-day. 

@. Whom did you engage | 

A. | object to tell you. 

Q. What? 

A. I object to tell you. 

q. You decline to tell me? 
193 A. Yes, sir. 
Q. Why? 

A. I don’t think any man has the right to know my private 
business but myself. 

@. You are doing an honest business, a fair business, are you 
not! 

A. Yes, sir. 

(). In your opinion ? 

A. Yes, sir. 

@. You have employed this man for an honest purpose, in your 
opinion ¢ 

A. Yes, sir. 

(. Nothing dishonest or dishonorable about it at all? 

A. No, sir; not that I know of, sir. 

Q. What, then, is your objection to disclosing the name of 
this honorable man to transact honorable business for you ? 

A. I don’t think that anybody has the right to knowing busi- 
ness outside. | 

@. Do you know any good reason why you should conceal it ? 

A. Well, I have not any particular reason, sir, only that I don’t 
wish him known. 

(. Still you decline to tell that? 

A. Yes, sir; I decline to tell that. 

@. Will you tell us what your arrangement with this 

man 1s? 
194 A. I have not made any arrangement—simply engaged 
him to attend to my ships. 
Q. What did you engage him to do? 
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A. Engaged him to let me know what vessels I have leaving. 

Q. For what? - 

A. To let me know what vessels I have leaving New Orleans, 
when I have any. 

Q. What vessels have you in New Orleans now that you pi- 
loted in? 

A. I have not any. 

Q. It is then your intention that this man should secure for 
you, acting as you are outside of the association, any vessels pi- 
loted in by the association, Is it not ? 

A. [have not made any arrangement with him; I only simply 
asked him to represent me. 

Q. Will you tell us what work he is to do? 

A. Ile is to act as agent, sir, for me. 

Q. What is that agency ? 

A. To let me know when vessels leave. New Orleans, when [I 
have any in New Orleans. 

Q. That is, whether they are vessels piloted in by the associa- 
tion or not? 

A. I decline to answer that question. 

Q. Will you decline to answer this question: Is it not 
195 —_s-your intention and your arrangement to, if possible, secure 
the pilotage of vessels out that you didn’t pilot in? 

A. I decline to answer that. 

Q. Is it not your intention to enter into a dishonest transaction 
in regard to vessels in the port here? 

A. No, sir. 

Q. Is it not your intention to steal vessels, as it is called ? 

A. No, sir. 

Q. What? 

A. No, sir; not to steal vessels. I don’t steal anything. 

Q. Iam speaking technically. It is not stealing, but it is the 
technical term; and it is the common term used for taking ves- 
sels out that you didn’t bring in. 

A. I decline to answer that question. 

Q. You consider yourself a strictly honest man ? 

A. Yes, sir. 

. You would consider it strictly honest, believing yourself to 
be outside of the association, to get away from the association, if 

you could, the pilotage of vessels that you didn’t pilot in? 
196 A. Yes, sir; as long as they took my vessels out, I 
think so. 
Q. I ask you what vessels they have taken out? 
A. I have told vou the vessels they took out belonging to me. 
Q. Only one? 
A. Two, sir. 
(). When was that ? 
11. 
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One was about a month ago, one later. 
Then your idea of honesty is that if you believe anybody 
wrong that you have alicense to do wrong immediately in 


the same line ? 


No, sir; if they don’t consider it wrong I have a right to 


do the same thing, I think. 


That is your idea of the observance of the pilotage law, 


Yes, sir. 

Now you said you sent in your resignation ? . 
As a member of the association. 

When was that ? 

The latter part of August, sir 

Was it before or after you took their pilotage ? 

[t was before, sir, that I taken the pilotage—while work- 


ing in the association. 


(). LT understand you to say that after you got the per- 
mission or consent of this man whose turn it was to take 
this vessel; what is that vessel ? 

The * Jamacian.” 


Yes, sir; I accounted to the association tor that, sir. 
Did you send in your resignation before that ? 
No, sir. 


@. Now, what was the reason you said you gave for wanting 


e the ** Jamacian” in? 


A. I wanted to come to town, sir. 

@. Did you assign any reason for wanting to come to town ? 

A. No, sir; didn’t assign any reason. 

Q. When you got on board the “ Jamacian ” did you intend to 
take her pilotage and appropriate it? 

A. Yes, sir. 

Q. That was why you wanted to go on her? 

A. No, that is not the reason exactly. 

@. What was the one? It was a pecumary reason that you 


1 to go aboard of it, was it? 


A. I cannot say that either. 


q. Had you sent in your resignation then ? , 
A. No, sir; I accounted to the association for that 

pilotage. 

low ? 

»y signing the receipt a’ d charging it to my account, sir. 

‘hat is what you call accounting for it? 


[ 
Yes, sir. 


“ou think that was an honest transaction ? 


A. Yes, sir; Ido. The money was coming to me trom the 
association. 
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@. What? 

A. I had some money coming to me in the association, sir. 

Q. I will have to ask you again to give the best date you can 
of your naturalization. | 

A. If you will wait here, I will go and get the papers. I can 
tell you then exactly. 1] don’t remember now. I can get them 
in twenty minutes, sir. 

@. You can get it and leave the date here, and the reporter 
ean fill it in. 

(Mr. Bernard Michel subsequently handed the reporter what 
purported to be a certificate from the minutes of the second dis- 
trict court for the parish of Orleans, La., signed by Frank Pace, 

, clerk of the court, whose. signature was attested by 

199 A. L. Tissot, judge, stating that Bernard Michel was 

naturalized in said court on Saturday, 20th November, 

1875, M. J. Barrett and Charles Dennis being named as the wit- 

nesses who testified to the said Michel’s residence in the United 
States, &c.) 

You have said something of Pliny Cox. How do you know 
what arrangement was made with Pliny Cox; do you know of 
your own knowledge? 

A. I know he was paid one hundred and fifty dollars a month, 
sir. 

How do you know that ? 

A. Saw it on our expense sheet. 

©. How often ? 

A. T'wo or three times. I don’t know exactly. 

. Where did you see it was fifteen months? 

A. Because [ have heard everybody speak about it too. 

Q. You don’t know of your own knowledge ? 

A. I heard everybody speak of it. Everybody knew it in the 
pilots’ association. 

(. You don’t care much for ai injunction any how, do you? 

A. I don’t understand what you mean, sir. 
200 Q. You are not in the habit of paying attention to them 
are you ? 

A. Oh, yes, sir; yes, sir. 

Q. While under an injunction you don’t consider it worth 
while to stop doing that from whieh you were enjoined ? 

A. I bonded all the injunctions served on me. 

Q. Yes, but you don’t stop breaking the injunction, however, 
while vou are waiting to bond it do you? 

A. No, sir; I bonded the injunetion, sir, since. 

Q. But didn’t you take out three vessels before you did ? 

A. No, sir. 

Q). Didn't you after the injunction was served on you to enjoin 
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you from taking out vessels of the association. between the serv- 
ing of the injunction and the bonding, take them out! 
A. No, sir: when the injunction was served on me I handed the 
bonds right in. 
Q. You also knew an appeal was taken from that, anda citation 
served on you? 
A. \ Ss. SIP. 
(). Have you stopped since that citation was served on you? 
201] A. No, sir; bonded that the same. 
(). Bonded the appeal i 
A. Bonded some appeal; I don’t know what it is, sir. Mr. 
McCaleb will tell you more about that, sir. 
@. Have you any associator or relation business, or otherwise, 
with Black—J. W. Black? 
A. No, sir. 
(). He is not 
with, then ? 
A; No, sir. 
@. Is Bob Wilson the man ? 
A. He and I are working in partnership, sir. 
@. What pilot boats have you got? 
A. Got—The only boats we are owning now are the “ Jennie 
Wilson ” and the ** Underwriter.” 
Q. They are unfortunately out of your possession now, are 
they not just now? 
A. Two sailing boats. 
Q. Well what boats are they ? 
A. The * Nellie” and the * Ella.” 
(). Well, schooners or sail boats ? 
A. Schooners. 
@. What is their tonnage ? 
A. Fifty-four tons, one of them, and the other one is fifty-one. 
Q. Where are they ? 
202 A. They are not sate boats, sir. 
Q. How long since you have been on board of either of 
them—of either the Bob Wilson or— 
A. I was aboard of her about fifteen or twenty days ago. 
Q. Have they not been dismantled for over a year ? 
A. Yes, sir; I stopped aboard one of them in a squall. 
@. Have they had the sails on them for a year? 
A. Yes, sir; the Nellie has. 
@. You wish us to understand that you and Bob Wilson are 


encacinge those two boats for piloting ? 


— er 


the man that you entered into an arrangement 


A. No, sir; only owning them. 
Q. [ask you, now, what pilot-boats you are engaging ? 
A. None at present. 
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q. What apphances have you got entirely under your control 
and in your possession for boarding vessels at sea ? 

A. Have not any at present, sir; we are not piloting outside 
now, sir. 

Q. Then your sole business is accompanying vessels of the as- 

sociation they have piloted in, and piloting them out? 
205 A. No, sir; we have a boat coming from New York, sir. 
@. What boat is it ? 

A. I don’t know her name, sir. 

(). Have no sort of idea what her name is? 

A. No, sir; we are engaging the boat in New York; wrote 
on to see. | 

Q. Wrote onto see what you could get one for ? 

A. Yes, sir. 

Q. Have not bought it, then ? 

A. No, sir; expect to buy it. 

Q. Who is the capitalist, you or Wilson ? 

A. Neither one of us; we intend to el another party to 
buy it. 

Q. Don’t you know who owns that vessel that you are en- 
racing ¢ 
~ A, A man by the name of Holmes, in New York, has charge 
of her, sir. 

Q. And until you get that vessel you intend to hang around 
the port of New Orleans, considering yourself outside of the asso- 
ciation, to pilot out, to pick up, and carry out to sea for hire, 
such vessels as the association have brought in, and as you can 
induce to take your services ? 

A. I have not made up my mind what to do yet, sir. 
204 Q. Well, if you should conclude to make up your mind 
to do that you would consider that thoroughly honest, 
would you ? 

A. Yes, sir; under the cireumstances. 

(). Circumstances, I suppose, make matters dishonest honest 
matters, do they not, in your opinion ? 

A. I consider that they have taken my vessels, and I have a 
right to take any other vessels out. 

@. You consider a dishonest matter becomes honest under cer- 
tain cireumstances—occurrences. 

A. I don’t consider that that was dishonest. 

Q. You don’t consider it was a dishonest manner in which you 
got the pilotage of the Jamacian, do you ¢ 

A. No,sir; I consider that was honest, sir; [sent a receipt 
for the money. 

Q. Wouldn’t it have been a little more manly,in your opinion, 
to have announced your intention betore you did it? 

A. I did announce my intention when [ drawed out, sir; I ac- 
counted for this. 
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Q. Not until you had the Jamacian pilotage in your 


po eket. 
05 A. I gave the pilots’ association a receipt for that, sir. 


ve e 
Finis. 


The affidavit of Joseph Smith, filed January 10th, 1883, offered 
in evidence by complainants in foregoing note ot evidence, has 
already been transcribed on page 92 of this transcript. 

The affidavit of George Osgood, filed January 10th, 1883, 
ottered in evidence by complainants in foregoing’ note oft eYy]- 
dence, has already been transcribed on page 88 of this transeript. 

The affidavit of John MeLaughlin, filed January 10th, 1883, 
offered in evidence by complainants in foregoing note of evi- 
dence, has already been transcribed on page 125 of this tran- 
script. 

The affidavit of R. Franeis, filed January 5th, 1883, oftered in 
evidence by complainants in foregoing note of evidence, has al- 
ready bee transcribed on page 82 of this transcript. 

The affidavit of J. R. Beckwith, filed January 17th, 1883, of- 

fered in evidence by complainants in foregoing note of evi- 
206 dence, has already been transcribed on page 172 of this 
transcript. 

The affidavit of P. Lauro, filed January 11th, 1883, offered in 
evidence by the defendants in the foregoing note of evidence, is 
already transcribed on page 166 of this transcript. 

The affidavit of Henry C. Larsen, filed January 11th, 1883, 
offered in evidence by the defendants in the foregoing note of 
evidence, is already transcribed on page 168 of this transcript. 
in evidence by the defendants in foregoing note of evidence, has 
already been transcribed on page 169 of this transcript. 

The afiidavit of R. J. Buddendorff, filed January 11th, 1883, 
offered in evidence by the defendants in foregoing note of evi- 
dence, has already been transcribed on page 166 of this tran- 
script. 

The affidavit of Bernard Michel, tiled January 11th, 1883, 
offered in evidence by the defendants in foregoing note of evi- 
dence, is already transcribed on page 163 of this transcript. 


The affidavit of P. W. Jartz, filed January 11th, 1883, offered 


The affidavit of A. S. Tarabocha, filed January 11th, 
207 1883, offered in evidence by the defendants in foregoing 
note of evidence, has already been transcribed on page 162 

of this transcript. 
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Llearing and Submission of Motion jor Injunction. 
Extract from the Minutes. January 1Oth, 1883. 
Wa. T’. LEVINE ef als. ) 
ns, . No. 10102. 
Rob’r M. WIxson ef al. J 
This eause eame on to be further heard on the application for 
a preliminary injunction, and was further argued by the counsel 
for the parties respectively, and submitted. when the eourt took 
time to consider. 


Pent ring and hiling Rule for Conk mpl. January 2Ath, T8835. 
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Cireuit Court of the United States. Eastern District of Louisiana. 


208 Wa. T. LEVINE ef als. ) 
vs | . an ~~ 
17 > No. 10102. 
RoBERT M. WILson AND | — 
BERNARD MICHEL. 


On motion of J. Rk. Beckwith, sol. for complainants, and on 
suggesting to the court that the said defendants, Ben Michel and 
the said Robert M. Wilson, have in all things continued and dis- 
obeyed the same; that on the 21st of January, 1883, the said Ben 
Michel piloted to sea on her outward voyage the bark Albert, 
which had been safely piloted into port by said complainants ; 
that on the 23d day of January, 1883, the defendant, R. M. Wil- 
son, piloted out to sea the bark Zeffero, and on the same day the 
defendant, Ben Michel, piloted out to sea the bark Simpson ; 
that all of said vessels were piloted into port by said complain- 
ants, safely and to the satisfaction of the masters thereof; that 
said complainants tendered their services to said masters to pilot 
said vessels to sea, but were refused because said masters alleged 
that they had contracted with the defendants for a violation of 

the law. | 
209 It is ordered that the defendants show cause on Satur- 

day, 83d February, 1883, at 11 o’clock a. m., why an attach- 
ment shall not issue against them, respectively, and that they 
be punished for said contempt of the authority and order of this 
court, and that they and each of them be served with notice 
hereof. 

Marshals Ri turn. 


Received Jan. 25th, 1883, by the U.S. Marshal, and on the 
28th day of January, 1883, I served a true copy of the within 
rule on Kk. M. Wilson by handing the same to him in person at 
domicile at Port Eads, and Ben Michel by handing the same to 
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his wife at domicile, the said Michel being absent at the time of 


service, both at Port Eads. 
(Signed) DAN. A. ROSE, 


Dy U.S. Marshat. 


Affidavit of R. H. Tilford. Filed January 25th, 1883. 
Cireuit Court of the United States, Eastern District of Louisiana. 


910 Wma. T. LEVINE e als. 
‘S . No. 10102. 


td. 
RoBpert M. Witson and Bernarp MICHEL. f 
KASTERN District oF LOUISIANA, ss: 

KR. If. Tilford, being duly sworn, deposeth and saith, that he is 
one of the complainants in this cause, and a branch pilot of the 
port of New Orleans; that the restraining order in this cause 
vas granted and allowed on the 20th day of December, 1882, and 
has been duly served upon the defendants; that deponent had 
well hoped that said defendants would exhibit sufficient respect 
for this court to obey the same, but that they in no manner re- 
spect or obey the same; that since said order was issued, as 
shown by the record on the 20th day of December last, the said 
defendants have continued to do the acts prohibited by said order ; 
that since the date of said order and since the breach of said 
order in the case of the steamer Cyprus, the said defendant pro- 

cured and piloted out to sea the bark Albert on the 21st 
211 day of January, 1883, and on the 23d day of January, 

1883, the said Michel piloted out to sea the bark Simpson, 
and on the same day the defendant R. M. Wilson piloted out to 
sea the bark Zeftero; that as said defendants well knew that said 
vessels were all of them safely piloted into port on their inward- 
bound voyage by the said complainants, the said bark Albert on 
the 19th of December, 1882, by E. C. Bannon, the Zettero by 
Hugh Neil, the said Simpson by Philip Wurtz, the last two above- 
named vessels on the 9th day of December, 1882, safely and to 
the satisfaction of the masters thereof; that when each of said 
above-named vessels were on their said outward-bound voyage 
they were respectively hailed by pilots, said complainants, the 
said Albert, the said Zeffero, and the said Simpson, before they 
respectively reached the head of the passes of the mouth of said 
Mississippi river, and said pilots oftered and tendered their services 

to pilot each of said vessels out to sea, and the masters 
212. ~=thereof refused to allow the said pilots to pilot said vessels 

out to sea, for the reason that they claimed to have made 
a, to them, more advantageous bargain with the said defendants, 
and the said vessels were by said defendants piloted out to sea by 
the said defendants as aforesaid, and the pilotage due therefor 
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withheld from said complainants in violation of said restraining 
order in this cause. 


(Signed) ROBERT HI. TTLFORD. 
Subseribed and sworn before me January 25th, 1883. 
(Siened) T. V. COUPLAND, 


Commissioner United States Cireuit Court 
Kastern District of Louisiana. 


Affidavit of i. es Bannon. Filed January 30th, 1883. 
United States Cireuit Court, Eastern District of Louisiana. 


Wa. T. LEVINE et als. 
ns. ‘No. 10102. 
Ropert M. WItson eé/ al. 


Edward C. Bannon, being duly sworn, deposeth and saith that 
he is one of the complainants in this cause, that on the 21st day 
of January, 1883, he was at the pilot station above the head of 
the passes at the mouth of the Mississippi river attending to his 
duties asa branch pilot of the port of New Orleans, that about 7 
o’clock p.m. of that day the bark Albert came down the river 
on her outward bound voyage to the sea in tow of a tug-boat, 
that prior to that time and on her inward bound voyage on the 
19th of December, 1882, this deponent had piloted said vessel 
safely into the port; that the master was satisfied with said ser- 
vice and this deponent had no doubt that the master of said vessel 
would give him the outward pilotage of said vessel; he went on 
board said vessel to take charge of her and anchor her prior to 
starting down through the passes, it being too late to go out to 
sea that night; that when he attempted to take charge of said 
vessel the defendant, Ben Michel, made his appearance and stated 
that he was the pilot in charge of said vessel and was to take her 
out to sea and began giving orders and took control of the vessel ; 
that this deponent demanded of the master whether he had taken 
Michel fora pilot and informed the master that he well knew 
that deponent had the vessel in ; that the master said to deponent 
that he, deponent, must settle that dispute with Michel, and 
allowed Michel to keep charge of the vessel ; that the said Michel 
continued in charge of said vessel and piloted said vessel out to 
sea. 

That in the same tow was the vessel called the Simpson, a bark, 
that said vessel had been piloted into port on her inward voyage 
by Philip Wurtz; said vessel was at this time on her next out- 
ward voyage; Wurtz was one of the associated pilots, complain- 
ants. After this deponent left the Albert as aforesaid; he went on 
board said vessel last-named and then offered his services to pilot 
said last-named vessel out to sea. The master of said vessel re- 
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tused to take deponent, and kept saying in broken and im- 
215 perfect English: ‘“ Me got pilote;” and utterly refused to 
allow deponent to pilot said vessel out, although he knew 
that deponent belonged to said association, by which said vessel 
had been piloted into port on her inward voyage. 
(Signed) KH. C. BANNON. 
Sworn to and subscribed before me this 30th January, 1883. 
[SEAL] (Signed) THEO. GUYOL, XN. P. 
Affidavit of Chas. H. Butteher. Filed January 31st, 1883. 


Cireuit Court of the United States, Eastern District of Louisiana. 
In equity. 
Wa. T.. LEVINE e/ als. ) 
ye. \ No. 10102. 
Rozvert M. Witson etal. | 


EASTERN District OF LOUISIANA, Ss: 
Charles A. Buttcher, being duly sworn, deposeth and saith 
that he is a branch pilot of the port ot New Orleans, one 
216 of the complainants, that on the 20th day of January, 
1883, he was at the pilot station, two or three miles above 
the head of the passes, at the mouth of the Mississippi river, on 
duty; that about seven p. m. the tow boat Keyser arrived at the 
station with a tow of sailing vessels; in said tow was the bark 
Albert, the bark Zeffero, and the bark Simpson: that this depo- 
nent went off and boarded the Zeftero; that said vessels were all 
outward bound; the said Zeftero had been piloted into port on 
her inward voyage by Hugh Neil on or about the 9th of Decem- 
ber, 1882; the said Neil was one of said association, and this 
deponent supposed that said master would comply with his obli- 
gation to take one of said association for outward pilot; that 
when he boarded said vessel he tendered his services to the mas- 
ter of said vessel, informing him that he was one of the associa- 
tion who piloted his vessel into port. The inaster of said vessel 
refused to allow deponent to pilot said vessel, and stated as a rea- 
son that he had a pilot, pointing to Bernard Michel, who 
217. ~=was on board the Keyser tow-boat at the time. Deponent 
then told him that by law the pilots of the association had 
the right to pilot the vessel out, and that he had no right to give 
the vessel to Michel. The master then said that he had made all 
his arrangements for pilotage; took deponent into the eabin of 
the vessel, and exhibited to him a card, which the deponent read ; 
that he did not see any date on said card, but as he best recol- 
lects the same it contained a statement that our pilots will take 
you to sea, and named as the pilots referred to Bernard Michel 
and Robert M. Wilson; that said card was signed by a man named 


ROBERT M. WILSON ET AL. 4] 


Larsen—deponent believes Henry Larsen—who signed himself 
as “ manager;” that the master would not allow deponent to take 
the ecard in his hand, but he thinks that with the exception of the 
name of the vessel the card was substantially the same as the 
eard attached to the afiidavit marked ‘*A,”’ which was delivered 

up by the master of the said schooner Emma L. Cotting- 
218 ham, but the card shown by the master of the Zeftero had 

the names of Ben Michel and Robert M. Wilson printed 
on the card. 

That the said master refused to allow any other person to pilot 
said vessel out, and deponent left the vessel; that at the same 
time and in the same tow were the barks Simpson and Albert, 
were bound outward; that both of said last-named vessels were 
piloted into port by the pilots of said association. The Albert 
was piloted out by Michel and the Zeffero and Simpsom were 
piloted out by Michel and Robert M. Wilson. Deponent be- 
lieves that Michel piloted the Simpson and Wilson the Zeftero. 


(Signed) C. H. BUTTCHER. 
Subseribed and sworn betore me Jan’y 31st, 1883. 
(Signed) F. A. WOOLFLEY, 


Commissioner United States Cireuit Court, 
Kastern District of Louisiana. 


Copy of Card, marked a attached to and referred to in foregoing 
affidavit. 
New Or.eans, Jan. 11th, 18838. 
3 } 
Schr. Emma L. Cottingham has paid her outward bar pilot- 


ace, 
(Signed) HENRY C. LARSEN, 
Manager. 
219 Continuance of Rule for Contempt. 
Extract from the Minutes, February 3d, 1885. 
Wu. T. LEVINE ) 
Us. + 10102. 

Rk. M. Wiuson. J 

The rule for contempt herein taken by the complainants on 
24th instant was called. 

J.R. Beckwith, for movers; A. G. Price and J. P. Horner, for 
defendants. 

Whereupon counsel for movers made known to the court that 
the defendants were not in court, and urged that the matter 
could not be tried in their absence; and the court having heard 
counsel for both parties, ruled that the defendant must appear 


in appear, 
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And thereupon, upon motion of counsel for the defendants, 
suggesting that the attendance of both defendants at the same 
time would bea great hardship to them and be disastrous to 
their business, it was ordered that the rule be continued till 
Saturday, the 10th instant, at 11 o’clock a. m., with the under- 

standing that the rule as to one of the defendants shall 
220 ~—orbe heard on the Wednesday following the 14th instant. 


A ppearance of Defendants. 
Extract from Chancery Order Book. February Sth, 1888. 


Wa. T. LEVINE e al. 
AS » 10102. 


VS. 
Rozsert M. Wison ef al. J 


The defendants herein, by A. G. Brice and Joseph P. Hornor 
and F. B. Baker, their solicitors, have this day entered their ap- 
pearance to the complainants’ bill of complaint. 


Affidavit of Henry C. Larsen. Kiled February 10th, 18883. 


United States Cireuit Court, Eastern District of Louisiana, in 
chancery. : 


Wu. T. Levine ei als. ) 
nie: | 


Ropert M. Witson et al. $ 


Henry C. Larsen, being duly sworn, deposes and says that he 
is the agent of the defendants in this case, in the city of New 
Orleans, and that he knew nothing of the injunction issued in 
this case until the 28d day of December, 1882; that on the 22d 

day of December, 1882, he contracted on the part of the 
221 defendants with the master of the bark Albert to pilot 
that vessel to sea; on the 18th day of December, 1882, he 
contracted on the part of the defendants with the master of the 


bark Zefftero to pilot that vessel to sea; and on the 15th day of 


December, 1882, he contracted on the part of the defendants with 
the master of the bark Simpson to pilot that vessel to sea, and 
said vessels were piloted to sea by the defendants in pursuance 
and fullfilment of said contracts. 


(Signed) HENRY C. LARSEN. 


Sworn to and subscribed before me, this 80th day of January, 
1885. 
[SEAL. | (Signed) KDGAR GRIMA, Not. Pub. 
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Afthidarit of Bernard Michel. Filed February LO¢h, LSS85. 
United States Cireuit Court. 


WILLIAM T. LEVINE ef als. ) 
vs. . No. 10102. 
Rovert M. WItson ef al. } 


Bernard Michel, being duly sworn, deposes and says that 
222 = he is one of the defendants in this case ; that he did pilot to 
sea the vessels named in the rule herein taken by complain- 
ants as having been so piloted by him, but he did so after due in- 
quiry, and after having been informed by his agent in New Orleans, 
Ifenry C. Larsen, and by the masters of both of said vessels that 
they had engaged and contracted for this affiant before the ser- 
vice of the restraining order herein, and as set forth in the aft- 
davit of said Larsen; and afhant had the permission of this hon- 
orable court to fill all contracts that had been made before the 
issuance of said restraining order ; and affiant has always carefully 
obeyed said restraining order, and has never done anything in 
contempt of the authority of this court. And afhiant further de- 
poses that on the 17th January, 1885, he satisfactorily piloted in 
from sea the steamship Lone Star, and was entitled to pilot her 
to sea again on her departure, but she was piloted to sea on her 
departure, on 21st January, 1883, by one of the associated 
223 =ynilots, complainants herein, whom he saw go to her and 
go of board of her, while affiant was going to her to pilot 
her, the captain of said steamship having previously informed af- 
fiant that he should take one of the associated pilots. 


(Signed) BERNARD MICHEL.. 


Sworn to and subscribed before me, this 10th day of February, 
1883. 
(Signed) J. A. CHARBONET, 
Commissioner United States Circuit Court, ky. D of L. 


Order—yjoining Hi NPY C. Larsen in rule—and continuance of rule, 
Hxtract from the minutes, February 10th, 1883. 


Wa. T. LEVINE e/ als. ) 
8 > No. 10102. 
Rozert M. Witsonet al. | 


This cause came on to be heard on the rule for contempt 
herein taken by the complainants. 
J. R. Beekwith, for mover. 
224 A. G. Brice and Joseph P. Hornor, for det’ts. 
And after hearing the return of Bernard Michel to the rule 
and the affidavit of Henry C. Larsen, the complainants, by their 
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solicitor, moved the court that said Henry C. Larsen be joined 
in said rule as defendant therein, and that a copy of said rule be 
served on him, and that the complainants have leave to propound 
interrogatories to said defendants in rule to be served upon the 
solicitors of the said defendants, and be answered within ten days 
from date of service hereof: and the court so ordered; and that 
the rule be continued until the filing of defendants’ answers to 
the interrogatories. 


Marshal's it AML Opi ti re Jong Rule. 


Received Feb. 12th, 1883, by the U. 8S. Marshal, and on Feb’y 
8th, 1883, 1 served a copy of the within motion and order, on 
the within named Henry C. Larsen, by handing the same to him 
in person in the city of New Orleans. 

(Signed) K. 8S. CURRY, 


D'y U.S. Marshal. 


Inte rroqgatories to be Answer at bi thi Di fi ndants. Filed wy hruary 
26th, 1883. 


925 United States Circuit Court, Fifth Cireuit, Eastern Distritt 
of la. 
Wa. T. LEVINE eft als.) 
Us Bi ais ; 
a . No. 10102. 
RoBERT M. WILSON AND | 
BERNARD MICHEL 


Interrogatories propounded to the defendants, Robert M. Wil- 
son and Bernard Michel, to be answered severally by each of the 
said defendants pursuant to the order of the court in this cause, In 
the proceedings against the said defendants for contempt of court 
in the breach and disobedience of the commands of the restrain- 
ing order issued herein. 


To the said Defendants, Robert M. Wilson and Bernard Michel. 


You, and each of you, are required to severally answer under 
oath, according to the very best of your knowledge, information, 
and belief, the following interrogations herein propounded to 
oe 

First Interrogatory. At what precise date did you first 
have or possess a knowledge of the restrain order granted 
in this cause on the 20th of December, 1882, and how and 
by what means did you obtain that knowledge ? 

Second interrogatory. Is it not true that you received through 
mail addressed to you at Port Eads an envelope registered under 
the provisions of the act of Congress relating to registered let- 
ters, enclosing to you an attested copy of the restraining order 
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eranted in this cause, and did you not respectively receipt to the 
Mads for the delivery of such letter, and sign 


postmaster at Port 
state on what precise day you received said 


and receipt therefor ; 
certified copies, ant lon what date you received the letter enclos- 


Ing the same ? 
Third interrogatory. Did you on or about the 21st day « 
January, 1883, pilot out to sea on her outward bound voyage Be 
bark Albert; if yea, state on what day and at what time of day 

you piloted said vessel out to sea? 

Fourth interrogatory. Did you on the 25d day of January, or 

on any other day in January, 1883, pilot out to sea on her 
227s outward-bound voyage the bark Simpson ; if yea, state on 

what precise day and at what time of day you piloted said 
vessel out to sea ¢ | 

Fifth interrogatory. Did you on the 23rd day of January, or on 
any other day in January, 1883, pilot out to sea on her outward- 
bound voyage the bark Zeftero; if yea, on what precise day and 
at what time of day did you pilot said vessel out to sea? 

Sixth interrogatory. Did you pilot said above-named vessels, 
or any of them, out to sea from the port of New Orleans through 
the jetties, or any of the passes at the mouth of the Mississippi; 
if yea, state which of said vessels you so piloted out to sea, and 
the draught of each of said vessels when so piloted out ? : 

Seventh interrogatory. Did you pilot said vessels, or any of 
them, into the port of New Orleans; if yea, state which of said 
vessels you respectively so piloted into port ? 

Kighth interrogatory. Is it not true that the said bark 

228 = Albert and the said bark Simpson and the said bark Zef- 
fero were not piloted into the port of New Orleans on 

their Jast entry into the port of New Orleans by you, or either of 
you, but were piloted into said port by other branch pilots of the 
port of New Orleaus? 

Ninth interrogatory. Is it not true that the said bark Alberton, 
her last inward bound voyage to the post of New Orleans, was 
piloted through the Jetties into the Mississippi river, on the 19th 
day of December, 188: 2,and did not arrive at the city of New Or- 
leans until the 24th day of December, 18827 

Tenth interrogatory. Did you, or either of you, personally make 
and enter into any negotiations or contract with the master, 

agent, owner, or representative of the said bark Albert or said 
bark Simpson or the said bark Zeftero, for the outward pilotage 
of said vessels, or either of them, on their last outward bound : 
voyage from this port? If yea, state precisely the name of the 
person, master, agent, owner, or repre sentative with whom 
229 = you person: ally made such negoti: ition or contract, and the 
precise loc wility,, day, and time of day when said negotia- 


tion and eontraet was earried on or entered into and in whose 
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presence and the precise terms, conditions, and stipulations of 
said contract. 

Eleventh interrogatory. Upon what terms and for what price 
did you make such agreement, and agree to receive as a consid- 
eration for piloting each of said vessels out to sea? 

Twelfth interrogatory. On what days, or parts of days, be 
tween the 8th day of December, 1882, and the 10th day of the 
same month, were you in the city of New Orleans? State each 
day by the date of the month, and each fraction of a day by the 
hours thereof. 

Thirteenth interrogatory. Have you any agent representative 
attorney-in-fact, or other person whom you, or either of you, in- 
diuidually or collectively, have empowered or authorized to con- 

tract for you, or on your account with the master, agent, 
230 owner, or representative of any vessel for the outward 

pilotage of such vessels trom the port of New Orleans? If 
yea, state the name of each of your agents, attorneys-in-fact, or 
persons to contract for you, by their full names; when each one 
of said agents and attorneys was appointed, upon what terms and 
for what remuneration, and to what extent such agent or agents 
were, or are, authorized to contract In your name. 

Fourteenth interrogatory. Whether you or either of you have 
any contract, agreement, combination, or arrangement with any 
other person or persons, not branch pilots of the port of New 
Orleans, by which you have agreed to share any part of the pilotage 
dues or money received by you for piloting vessels; if yea, state 
the names of such persons, the exact character of your contract 
with them, or either of them, and when the same was entered 
into ? 

Mifteenth interrogatory. Whether you or either of you, or both 

of you, have ever authorized or empowered your agents, 
231 emissaries, or attorneys, or any of them, to endeavor to 

procure, contract for, or obtain the outward pilotage of 
vessels in the port of New Orleans, where such vessels had or 
have been piloted into the port of New Orleans by braneh pilots 
of the port of New Orleans other than you, Bernard Michel and 
Robert M. Wilson; if yea, state the names of such agents, when 
they received said authority, whether the same has been revoked 
or is still in full foree and eftect, and if revoked when and for 
what reason revoked ? 

Sixteenth interrogatory. Have you or either of you, either your- 
selves or through your agents since the first day of December, 
1882, offered or authorized your agents to offer to the master, 
owner, agent, or representative of any vessel not piloted into the 
port of New Orleans by you, or either of you, any considera- 
tion in money or any valuable thing or any reduction of the 
statute rate of pilotage of said vessels to induce the master , 
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232 owner, agent, or representative of said vessel to give to 

you, or either of you, the outward pilotage of such vessels ? 
If yea, state to what vessels, to what owners, masters, or agents 
of said vessels you have offered, paid, or given such considera- 
tion, and the amount of consideration, alas, or reduction from 
the statute rates you have given to procure such outward-bound 
pilotage of the said barks Albert, Simpson, and Zeffero, and to 
what person or persons you paid or gave the same. 

Seventeenth interrogatory. State the name of every vessel 
lying or being in the port of New Orleans on the 20th day of De- 
cember, 1882, with which you or your agents have made any 
contract or contracts for their outward-bound pilotage to the sea ? 

Kighteenth interrogatory. Are the vessels named in your an- 
swer to the last preceding interrogatory the only vessels about 
or concerning which you had any contract or agreement for the 

outward-bound pilotage thereof on the 20th day of De- 
233. cember, 1882, and whether you entered into contracts 

about or coneerning any other vessels between the 20th 
and 24th days of December, 1882; if yea, state the names of the 
vessels and the day and date of each contract ? 

Nineteenth interrogatory. Ilave you any agent or agents or 
representatives in the city of New Orleans authorized by you to 
contract for the outward pilotage of vessels not piloted in by you, 
or either of you, other than J. W. Black and Henry C. Larsen ; 
if yea, state the name and address of your other agents in full. 

Twentieth interrogatorv. When was the restraining order 
granted in this cause, on the 20th of December, 1882, served on 
you by the marshal or deputy marshal of the eastern district of 
Louisiana ? 

Twenty-first interrogatory. Had not the restraining order been 
served upon you before you piloted the barks Albert, Simpson 
and Zettero to sea ? 

Twenty-second interrogatory. For what reason and by 
234 whose advice did you pilot the said Albert, Simpson, and 
Zeftero, or any of them, out to sea, in violation of the 
terms and commands of said restraining order so served upon 
you? 
Twenty-third Interrogatory. Did you not know that said act of 
piloting was in violation of the exact terms and commands of 
said restraining order, and by whose advice and upon what infor- 
mation did you come to the conclusion that it was lawful or safe 
for you to violate the terms of said order. State your reasons 
and upon what information or advice you acted, and when and 
how you received the same 7 
(Signed) J.R. BECKWITH, 
Sol. for Compl’ ts. 
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Service accepted for defendants and Henry Larsen. 
N. O., 2 | 26 | 83. 

(Signed) JOSEPH P. HORNOR, 
Nolicitor. 


Inte rrogatoru s to be answered by lak NPY C. Larsen. Filed Ft bruary 
26th, 1883. 

35 United States Cireuit Court, Fifth Cireuit, Eastern Dis- 
triet of La. 


WiILLiAM ‘T’. LEVINE e/ als. 
us. . No. 10102. 
Robert M. WILSON AND BERNARD MICHEL. 
Interrogatories propounded to Henry C. Larsen, to be answered 
by him pursuant to the order of the court in this cause in the pro- 


ceedings against the above-named defendants for contempt of 


court in the breach and disobedience of the commands of the re- 
straining order issued herein. 
To the said Henry C. Larsen : 

You are required to answer under oath, according to the very 
best of your knowledge, information, and belief, the following 
interrogatories herein propounded to you. 

First interrogatory. Have you at any time been the agent or 
attorney-in-fact, or held any authority from the defendants in this 
cause, Robert M. Wilson or Bernard Michel, giving you au- 

thority to contract from them or in their name for the out- 
236 ward pilotage of vessels not piloted into the port of New 

Orleaiis by them, or either of them; if yea, state the pre- 
cise day when you received such authorization ? 

Second interrogatory. Were you appointed the agent or at- 
torney-in-fact of the said defendants, or either of them, by any 
instrument in writing? If yea, attach to your answer a sworn 
copy thereof, and state under oath whether such writing was 
actually executed, signed, and delivered upon the day and date 


when the same purports to have been on the face thereof, and if 


the date on the face thereof 1s false, give the true and exact date 
when such paper was executed and delivered to you. 

Third interrogatory. Have you received your appointment or 
been constituted the agent of the defendants, or either of them, 
by any contract not in writing? If yea, state when, where, and 
by whom the same was made, and the precise terms and condi- 
tions thereof. 

fourth interrogatory. Have you now or have you at 


them, to offer any pecumiary advantage, inducement or 
consideration, or anything or matter of value, or any abatement 


237 any time had authority from the defendants, or either of 


-* 
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Sr 
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of the statutory rate of pilotage dues chargeable against any ves- 
sel or vessels for their outward pilotage, to induce any master, 
agent, owner, or representative of any vessel not piloted into the 
port t of New Orleans by the defendants, or either of them, to al- 
low the outward pilotage of such vessel or vessels to either Ber- 
nard Michel or Robert M. Wilson, the defendants? If yea, state 
when you first received such authority, and from whom. 

Fifth interrogatory. When did you first know, hear, or learn 
that the restraining order granted and allowed in this cause on 
the 20th day of December, 1882, had been allowed and granted ? 

Sixth interrogatory. Is it not true that you had knowledge of 
the same about three o’clock in the afternoon of the 20th of De- 

cember, 1882, and boasted and bragged openly in the pres- 
238 ence of a large number of persons on the streets of New 

Orleans that you were the agent of Michel and Wilson, 
and would pay no attention thereto, and that the same amounted 
to nothing ? 

Seventh interrogatory. Were you ever expressly instructed by 
the defendant, Bernard Michel, and the defendant, Robert M. 
Wilson, or John W. Black, or any other confederate of the said 
defendants, to hire or induce by any means the master or owners 
of the bark Albert to give the pilotage of said vessel outward in 
January last to either Michel or Wilson, the defendants? If yea, 
when and what inducement did you offer to the master, owner, 
agent, or representative of the said bark Albert to induce them, 
or either of them, to give the outward pilotage of said vessel to 
the detendants, or either of them ? 

Kighth interrogatory. When did the bark Albert pass through 
the jetties on her last inward bound voyage, and when did she 
reach the city of New Orleans on that voyage ? 

Ninth interrogatory. On what precise day, at what 
239 locality or place, and in whose presence did you contract 
with the master, owner, agent, or representative of the said 
bark Albert for the outward pilotage thereof by the said defend- 
ants, or either of them; by whom was the pilotage money or 
dues for piloting said vessel to sea collected, what was the pre- 
cise amount thereof; what was the draught of the said vessel 
when she was piloted out to sea, and what rebate or considera- 
tion did you give to the master or any other person connected 
with said vessel, or being agent of said vessel, to obtain such out- 
ward pilotage for the defendants ? 

Tenth interrogatory. When, with whom, and where did tyou 
make any contraet or agreement with the master, owner, agent, 
or representative of the bark Simpson for the outward pilotage 
of said bark? State the name of the person or persons with 
whom you contracted; the exact locality, place, store, or office, 
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where the contract was made, and the precise terms and condt- 
tions of such contract. 

240 Eleventh interrogatory. State when, where, the precise 
day and date, and locality, and the name of the person 


with whom you made any contract for the outward puilotage of 


the bark Zeftero by the defendants, or either of them; what was 
the draught of the vessel] at the time she was piloted out to sea; 
what was the amount of pilotage due for such services on said 
vessel by the statute rate for such draught, and tor what sum did 
you agree that the defendants should pilot said vessel to sea; 
what amount of money was collected for such pilotage, and by 
whom and for whom? , 

Twelfth interrogatory. Did you ever give, or promise to give, 
to the master, owner, agent, or any person or persons represent- 


ing the said bark Zeffero any deduction from the statute rate of 


pilotage for said vessel, or any rebate or return to the master or 
any other person? Jf yea, state the exact amount of deduction 
from the statute rate was made, how much was paid for the puilot- 

azve of said vessel outward, and if any’ reward, rebate, or 
241 ~=—return of money or valuable thing was made to the mas- 

ter, owner, or any person to procure said outward pilot- 
age; state the precise amount of such reward, return, or rebate, 
and to whom the same was given, paid, or allowed. 

Thirteenth interrogatory. Give a full, exact, complete, and 
truthful list of every vessel of every kind and description which 
was in the port of New Orleans on the 23d day of December, 
1882, which had been piloted into the port of New Orleans by 
Lranch puots of the port of New Orleans, other than Bernard 
Michel and Robert M. Wilson, with whom you had contracted 
or agreed, or with whose owners, agents, or masters you had con- 
tracted and agreed, for either the said Michel or the said Wilson, 
defendants herein, the outward pilotage to sea. State the name 
of each vessel, the person with whom you contracted for each 
vessel, and the exact date when said contract was entered into 

about or concerning each vessel ? 
242 Fourteenth interrogatory. Have you, in your answer 


to the last preceding interrogatory, given the name of 


every vessel] then being in the port of New Orleans on the 23d 
day of December, 1882, piloted into said port by branch pilots, 
other than the defendants in this cause, with which you had any 
contract, agreement, or arrangement that said vessels should be 
piloted outward to sea by the said defendants or either of them ? 

Fifteenth interrogatory. Is it not true that immediately after 
it came to your knowledge that the restraining order in this 
cause had been issued, you frequently, in public places, boasted 
that you would go into court and swear that every vessel in the 
port of New Orleans on the 20th day of December, 1882—when 


“oe 


id 
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said order was issued—which had been piloted into said port 
by the complainants in the bill in this cause, was under contract 
with the defendants for the outward pilotage ? 
(Signed) J. R. BECKWITH, 
Sol. for Complts. 


243 Demurrer. Filed March 6th, 1883. 


United States Cireuit Court. Eastern District of Louisiana. In 
Chancery. 


W. T. LEVINE e/ als. ) 
ne. » No. 10102. 
Rop’t M. WILSsoNn et al. J 


The demurrer of Robert M. Wilson and Bernard Michel, de- 
ftendants to the bill of complaint of W. 'T. Levine ef als., com- 
plainants. 

These defendants by protestation, not confessing all or any of 
the matters and things in the said complainant’s bill contained 
to be true in such manner and form as the same are therein set 
forth, demur to said bill, and for cause of demurrer show that 
complainants have not by their said bill made such a case as en- 
titles them to the relief prayed as to the matters contained in the 
said bill or any of such matters. 

Wherefore, and tor divers other good causes of demurrer ap- 
pearing in said bill, these defendants demur thereto; and they 

pray the jadgment of this honorable court whether they 
244 shall be compelled to make any further or other answer to 

said bill, and they humbly pray to be hence dismissed 
with their reasonable costs in this behalf sustained. 


(Signed) A. G. BRICE, 
6 JOSEPH P. HORNOR, 
é Kk. W. BAKER, 


Nolicitors for dD fe ndant. 


UNITED STATES OF AMERICA, ) 
Eastern District of Louisiana, \ et 

Joseph P. Hornor, solicitor of the defendants in the above- 
entitled cause, who are abseut from the city, being duly sworn, 
says that the foregoing demurrer is not interposed for delay. 


(Signed) JOSEPH P. HORNOK. 
Sworn and subseribed to before me this day of . 


1885. 
I hereby certify that in my opinion the foregoing demurrer 
well founded in point of law. 
(Signed) JOSEPH P. WHORNOR, 
Of Counsel. 


po’ © 


Ss 
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Notice of Demurrer. 
Extract from Chancery Order Book, Tuesday, March 6th, 1883. 


Wn. T. LEVINE e als. ) 
ne. . 10102. 
RoBeRtT M. WILSON ef al. } 


245 Robert M. Wilson, Bernard Michel, defendants herein, 
by A. G. Brice and Joseph P. Hornor and F. W. Baker, 
their solicitors, have this day filed their demurrer to the com- 


plainants’ bill of complaint. 


4 | NSIETS ot Robe rt M. Wilson 1” Inte rrogatories, Filed Muareh 6th, 


1TSS83. 
U.S. Cireuit Court. 


Vu. T. LEVINE ) 
ne. ~No. 10102. 
Rozert M. Witson ef als. J 


Now comes Robert M. Wilson and makes answer as follows to 
the interrogatories propounded him on the part of the complain- 
ants, as follows: 

he 
Dec., 1882, inthe morning, from the newspapers, I first learned 
of the restraining order in this suit. [ was then in New Orleans, 
and went to the passes that evening, and got the registered letter 

the next morning, which contained a copy of the restrain- 
246 =ing order. [had no knowledge of the restraining order 
previous to the 25d Dec., 1882. 

2. In answer to the 2d interrogatory he says: Yes, as stated 
in the answer to the Ist interrogatory. 

3. In answer to the 3d interrogatory he says: I think she 
went out about the 21st of Jan’y, 1883. 

4. In answer to the 4th interrogatory he says: No; but I 
think she went out to sea on the 24th of Jan’y, 1883. 

5. In answer to the 5th interrogatory he says: Yes; I piloted 
out to sea the bark Zeffero; [think on the 24th of January, 1883, 
about 113 a. m. 

6. In answer to the 6th interrogatory he says: I only piloted 
the bark Zettero from New Orleans through the jetties to sea, as 
above stated, and she was drawing about sixteen feet. 

7. In answer to the 7th interrogatory he says: No. 

8. In answer to the 8th interrogatory he says: Yes; I believe 
SO. 


e 


9. In answer to the 9th interrogatory he says: [I don’t know 
anything about the facts except from hearsay. 


|. In answer to the Ist interrogatory he says: On the 23d of 


ats 


ats 
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10. In answer to the 10th interrogatory he says: No; 

247 so all arrangements, negotiations, and contracts that were 

made in our behalf were made by Henry ©. Larsen, our 

agent in the city of New Orleans. There has been no settlement 

with him up to this date, and L know nothing about the contracts 

made with them for the outward pilotage of vessels taken out 
by us. 

11. In answer to the 11th interrogatory he says: I have made 
no agreement, as I have stated in my answer to the 10th inter- 
rogatory. 

12. In answer to the 12th interrogatory he says: I don’t re- 
member and am unable to give any definite answer to this inter- 


oon 


TOR itor y. 


13. In answer to the 13th interrogatory he says: No; about 
the Ist day of November, 1882, Henry C. Larsen was employed 
by Michel and myself, by verbal contract, as our agent and repre- 
sentative in the city of New Orleans; we gave him authority to 
use his best sadaueeie to obtain business for us as pilots. Know- 
ing that the other branch pilots, complainants, were offering re- 
bates to -aptains of vessels that we had pilote ed in, and th: at our 

business would be stopped unless we followed their ex- 
248 ample, we empowered our agent to offer rebates to masters 
of vessels in competition with the other branch pilots, 
and our agent was authorized to use his own discretion and best 


judgment in the business without further consultation with us. 


As soon as [ was informed of the institution of this suit, and of 
the restraining order, our agent was at once Instructed to obey 

said order, and he and we have continued to obey said order in 
every respect since that date. We instructed our agent to offer 
rebates to captains to secure their business as long as complain- 
ants continued the practice; the practice was first commenced by 
complainants, and we were forced to adopt it or lose our entire 
business... We had no other agent in New, Orleans except Henry 
C. Larsen, and we agreed to pay him $100 dollars per month. 

Michel gave his personal attention to these arrangements, and as 
far as my knowledge goes this constitutes all the agreements and 
authority vested in him. 

14. In answer to the 14th interrogatory he says: No. 

15. In answer to the 15th interrogatory he says: I have 
249 answered this interrogatory in my answer to the 13th in- 
terrogatory, and to all other parts of said interrogatory that 

said answer does not cover [ answer: No. 

16. In answer to the 16th interrogatory he says: No, except 
as set forth in my answer to the 13th interrogatory, and I have 
no further know ledge which will enable me to answer as to any 
reductions made or given by my agent to procure the outward 
pilotage of the barks Albert, Simpson, and Zeffero, if any reduc- 
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tions were made, nor to what Person or persons the sale Was 
given, 1f anything was given 

17. In answer to the 17th interrogatory he says: It 1s Impossi- 
ble for me to answer this interrogatory, as I have not the neces- 
sary knowledge. 

18. In answer to the 18th interrogatory he says: I don’t know 
of my personal knowledge, but I have understood that Mr. Lar- 
sen, our agent, made contracts for the outward pilotage of cer- 


tain vessels after the 20th of Dee., 1882, and before the 23d of 


Dec., 1882. Iam not able to state the names of the ves- 
250 sels, nor the date or day of the contract; I am informed 

one of the vessels was the bark Albert. . If there were 
others | am not informed. 

19. In answer to the 19th interrogatory he says: No; and 
John W. Black is not our agent and has not been. The only 
agent we have in the city of New Orleans is Henry C. Larsen. 

20. In answer to the 20th interrogatory he says: [ don’t know 
when the restraining order in this case was served, because it was 


i 


left at my house during my absence, but I got it on the 24th of 


Dec., 1882, in the morning, trom my wife. 

21. In answer to the 21st interrogatory he says: The restrain- 
ing order had been served upon me by being left at my house, 
and before I piloted out the bark Zeffero; but upon personal ap- 
plication made to his honor, EK. C. Billings, one of the judges of 
this court, who granted the restraining order, he advised me that 
said order pion have no retractive effect, and that myself and 
partner were at liberty to carry out our contracts which had been 
made in our Avil alf for the outward pilotage of vessels prior to 

the service of the said restraining order, and such act 
251 would be no violation or disobedience of his restraining 
order granted in this case. 

22. In answer to the 22nd interrogatory, he says: By the ad- 
vice of his honor, KE. C. Billings, judge of this honorable court, 
who issued this restraining order, and which advice was given to 
me in open court; and [ advised my partner of such advice and 
we acted upon it. 

23. In answer to the 23rd interrogatory, he says: We acted 
upon the advice of Judge Billings, as set forth in my answer to 
the 21st interrogatory, and from the judge we learned that it 
would not be a violation of the restraining order issued in this 
case, and that is the reason, information, and advice upon which 
we acted, and upon that advice we piloted out the vessels con- 
tracted for by our agent prior to that date. 


(Signed) ROBT. M. WILSON 


Sworn to and subseribed before me, notary at New Orleans, 


- 
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La., this fifth day of March, 1883. Witness my hand and official 


seal. 
[SEAL] (Signed) EDGAR GRIMA, Not. Pub. 
952 Answers of bi rnarad Michel fo Inte rrogatories. Filed March 


6th, 1883. 
U.S. Cireuit Court. 


Wu. TT’. LEVINE ) 
ns. ~No. 10102. 
Rovert M. WItson ef als. 


Now comes Bernard Michel and makes answer to the interrog- 
atories herein propounded to him on the part of the complain- 
ants, as follows: 

1. In answer to the 1st interrogatory, he says: To the best of 
my recollection, on the 24th day of Dec., 1882, about ten o’clock 
in the morning, I obtained the know ledge through a registered 
letter I received on that day and hour; the registere 1 letter con- 
tained a copy of the restraining order. [had no kno wledge of 
the restraining order previous to that date. | 

2. In answer to the | 2nd interrogatory, he says: Yes; as stated 
: in answer to the first interrogatory. 

3. In answer to the 3rd interrogatory, he says: I did pilot the 

bark Albert out to sea on her outward-bound voyage, | 
253  ~=think, about the 21 of Jan’y, 1885, about ten o’clock in 
the morning. 

4. In answer to the 4th interrogatory, he says: I did pilot the 
bark Simpson out co sea on her outward-bound voyage; I think 
on the 24th of Jan’y, 1883, about noon of that day. 

5. In answer to the 5th interrogatory, he says: No. 

6. In answer to the 6th interrogatory, he says; I piloted out 
to sea the bark Albert and bark Simpson. I think the bark 
Albert was drawing about seventeen feet, and L think the bark 
Simpson was drawing about twelve feet. | 

7. In answer to the 7th interrogatory, he says: No. 

8. In answer to the 8th interrogatory, he says: Yes; [suppose 
SO. 

F 9, In answer to the 9th interrogatory, he says: I don’t know 
anything of the facts inquired of, except by hearsay. 

10. In answer to the 10th interrog: tory, he says: No; all ar- 
rangements, negotiations, or contracts that were made on our be- 

half were made by our agent, Henry Larsen, in the city 
254 of New Orleans. J have had no settlement with him. 
know nothing of them having had no settlement with him. 

11. In answer to the 11th interrogatory, he says: I have made 
no agreement, as stated in my answer to the 10th interrog: tory. 
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12. In answer to the 12th interrogatory he says: I don’t re- 
member; and am unable to answer this interrogatory further. 

13. In answer to the 13th interrogatory he says: On or about 
the Ist day of November, 1882, I employed Henry C. Larsen, by 
verbal contract, to be my agent and representative in New Or- 
leans, giving him authority to use his best endeavors to obtain- 
ing business for me and my partner in business, Robert M. Wil- 
son, and knowing that the other branch pilots, complainants, 
were offering rebates to captains of vessels that we had piloted 
in, that my business would have been stopped unless I had fol- 
lowed their example, we empowered our said agent to offer re- 

bates to masters of vessels to obtain their pilotage; and, 
255 in order to compete with complainants herein, authorized 

our said agent to use his own judgment without further 
consultation with us. As soon as I was informed of the institu- 
tion of this suit, and the issuance of the restraining order as 
herein set forth, my said agent was at once instructed to obey 
said order, and he and we have continued to obey said order in 
every respect ever since, When we became aware of the prac- 
tice of « treringe rebate we then instructed our agent to con- 
tinue offering rebate as long as the complainants herein them- 
selves continued the practice. This practice was first com- 
menced by complainants herein, and was necessarily adopted by 
us, or we should have lost our business. We had no other agent 
except Henry C. Larsen; we agreed to pay the said Larsen one 
hundred dollars per month. 

14. In answer to the 14th interrogatory he says: No. 

15. In answer to the 15th interrogatory he says: I have an- 

swered this interrogatory in my reply to the 13th inter- 
256 rogatory; to any part of my reply to the 15th interroga- 
tory that it does not cover I answer: No. 

16. In answer to the 16th interrog: atory he says: No; except 
as set forth in my answer to the 13th interrogatory, and I have 
no knowledge which will enable me to answer as to the particu- 

r reduction that was given by my agent to procure the outward 
pilotage of the barks Albert, Simpson and Aeftero, if anv, or to 
what persons or person the same was given. 

17. In answer to the 17th interrogatory he says: I[t is impossi- 
ble for me to answer the same, as I have not the necessary knowl- 


} 
re 


edge. 

18. In answer to the 18th interrogatory he says: I don’t know 
of my personal knowledge; but I have understood that my 
avent, Henry C. Larsen, made contracts for the outward pilotage 
ot certain vessels after the twentieth of Dee. » 16502, and before 
the 23d of Dee., 1882. I have not the necessary knowledge to 
state the names of the vessels, nor the day or date of the “con- 
tract. One of the vessels was the bark Albert. 
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257 19. In answer to the 19th interrogatory he says: No; 
and John W. Black is not our agent, and has not been ; 
the only agent we have here is Henry C. Larsen. 

20. In answer to the 20th interrogatory he says: [ don’t know 
when the restraining orderin this case was served, because it was 
ieft at my house during my absence, but I got it on the 26th 
of Dec., 1882, in the morning, before I received the registered 
letter from the post office, as stated in my first interrogatory. 

21. In answerto the 21st interrogatory he says: The restrain- 
ing order had been served upon me, it having been left at my 
house, before I piloted the barks Albert and Simpson; but upon 
our application to his honor, E. C. Billings, one of the judges of 
this court, who granted the restraining order, had advised my 
partner, Wilson, that said order would have no retractive eftect, 
and that we were at liberty, without disobeying that order, to 
carry out any contracts which had been made on our behalf for 

the outward pilotage of vessels prior to the service of said 


258 restraining order. 
22. In answer to the 22nd interrogatory he says: By 


the advice of his honor, E. C. Billings, the judge of this hon. 
court, Who issued this restraining order, which advice was given 
to my partner, Robert M. Wilson, in open court, as I was in- 
formed by said Wilson, as set forth in my answer to the 21st in- 
terrogatory. 

23. In answer to the 25rd interrogatory he says: No. We acted 
upon the advice ot Judge Billings, as set forth in my answer to 
the 21st interrogatory. 


(Signed) BERNARD MICHEL. 


Sworn to and subseribed before the undersigned, a duly com- 
missioned and qualified notary public in and for the parish of Or- 
leans, State of Louisiana, at New Orleans, this Feb’y 28th, 1885, 
as Witness my hand and seal. | 
[ SEAL. ] (Signed) ANDREW HERO, Jr., 

Not. Pub. 


ANSWLS of Henry C. Larsen to L[nterrogatori S. Kiled March 6th, 


1883. 
959 U. S. Cireuit Court. 
Wa. T. LEVINE -: ) 
“ns. . No. 10102. 


Rupert M. Witson, ef als. § 


Now comes Henry C. Larsen, and makes answer as follows to 
the interrogatories herein propounded to him on the part of the 
complainants, as follows: 
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[n answer to the Ist interrogatory he says: [was employed on 
or about the first day of Nov., 1882, by Mr. Bernard Michel, to 
act as agent for him in New Orleans. Iwas employed by Michel 
to act for him and Robert M. Wilson together. The employment 
was verbal, and I had full authority to act for them. in their ca- 
pacity as branch pilots, and to obtain the pilotage both in and 
out of all vessels possible. I had no authority to make any con- 
tracts for them or in their name for the outward pilotage of ves- 
sels not piloted into the port of New Orleans by them or either 
of them after they and I had learned of the institution of this suit, 

and I have not made any contracts for them for the out- 
260 ward pilotage of vessels not piloted in by them since that 

time, the 23d of Dec., 1882, and I have made no such con- 
tracts for them since then. 

[In answer to the 2nd interrogatory he says: I was not em- 
ployed by any instrument of writin 

In answer to the 3rd interrogatory he says: I have already 
answered this interrogatory in my answer to the first interroga- 
tory, to which I now allude. Suchappointment gave me full au- 
thority to act for them in contracting for the pilotage by defend- 
ants of any and all vessels possible. I generally attending to their 
business as branch pilots in the city of New Orleans, for which 
[ was receiving asalary of one hundred dollars per month. There 


mY 
ilo. 


were no other conditions. 
In answer to the 4th interrogatory he says: I was authorized 


—s 
< 


as [ have answered to. the first interrogatory. My authority was 
gveneral,and [I was to use my best endeavors to obtain business 
for my employers. I discovered after my employment that the 
other branch pilots were offering rebates to the captains 
261 of vessels to such an extent as to prevent me from obtain- 
ing business for my employers unless I followed their ex- 

ample. I informed Michel and Wilson of this facet, and they 
gave me power to act as I thought best for their interest. I 
offered rebates to masters of vessels to obtain their pilotage in 
order to compete with the other branch pilots. In doing this I 
exercised my own judgment without further consultation with 
my employers. This [ continued to do until notified by my em- 
ployers to stop on account of this suit. My offers of rebate were 
made to enable me to compete with the other branch pilots. This 
practice was first commenced by the other branch pilots, and 
necessarily adopted by me in the interest of my employers for 
the reason above stated. 

In answer to the Sth interrogatory he says: I first learned it 
on the 23d of December, 1882. 

In answer to the 6th interrogatory he says: No. 

In answer to the 7th interrogatory he says: As to the bark 
Albert, I had no express instructions from any one, but 
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262 = acted under my general power as before detailed. The 

captain of the bark Albert was a personal friend, and gave 
me the bark the day he arrived at this port, the 22d of December, 
1882. I told him I would give him the same that the other ves- 
sels were getting, namely, the sum of twenty dollars. 

In answer to the 8th interrogatory he says: I don’t know of 
my own personal knowledge. 

In answer to the ninth interrogatory, he says: On the 22d of 
December, 1882, in the office ot Joseph Ixelly, in this city, I con- 
tracted with the master of the bark Albert for the outward pilot- 
age of said barks by the defendants; there was no one present 
who heard the bargain. I collected the money for piloting said 
vessel to sea, the amount was seventy-four 5 dollars. The 
draft of the vessel was not quite seventeen feet. I allowed the 
master twenty dollars rebate. 

In answer to the tenth interrogatory, he says: I made the con- 
tract for the outward pilotage of the bark Simpson with the mas- 
ter on board of the said vessel, on the 15th of December, 1882; 

I don’t remember the name of the master; the contract 
263 ~=was that the master was to have a rebate of fifteen dollars 
if his vessel drew thirteen feet, and if more than thirteen 
feet he was to have twenty dollars. 

In answer to the eleventh interrogatory, he says: I made the 
contract for the bark Zeftero on the wharf where the vessel was 
lving, in the city of New Orleans; I think it was in the third 
district of this city; I do not know what the draft of the vessel 
was when she was piloted out to sea; the amount of pilot dues 
was seventy-two dollars, | allowed a rebate of twenty dollars ; 
the amount collected for said pilotage was seventy-two dollars, 
collected by me. 

In answer to the twelfth interrogatory, he says: I have an- 
swered this interrogatory in my answer to the eleventh interro- 
gatory ; a rebate was allowed to the master of the bark Zeftero. 

[n answer to the thirteenth interrogatory, he says: There was, 
in the port of New Orleans, on the 23d day of December, 1882, 

the bark Albert, the bark Simpson, the bark Zeffero, the 
264 3-mast schooner EK. L. Cottingham, the bark Roma, the 

bark Lineoln, the bark Jona, the ship King Sedrick, the 
steamship Cyprus, and the steamship Rouen, and possibly others 
which have escaped my memory—auall of whieh had been piloted 
into the port of New Orleans by some of the complainants herein 
with whom I[ had contracted for the defendants the outward 
pilotage to sea. I contracted forthe bark Albert with the master 
thereof on the 22d of December, 1882. | had contracted for the 
bark Simpson with the master thereof on the 15th or 16th of 
December, 1882. I contracted for the bark Zeftero with the mas- 
ter thereot on the 18th of December, 1882. I[ contracted for the 
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three-masted schooner Cottingham, with the master thereof, on 
; the 19th of December, 1882. I contracted for the bark Rome, 


with the master thereof, on or about the 15th or 16th of Decem- 
ber, 1882. I contracted for the bark Lineoln, with the master 
thereof, on the 15th or 16th of December, 1882. I contracted 
for the bark Jona, with the master thereof, about the 15th 
265 or 16th of December, 1882. I contracted for the ship King - 
Sedrick, with the master thereof, about the 20th or 21st of 
December, 1882. I contracted for the steamship Cyprus, with 
the master thereof, about the 12th of December, 1882. The 
steamship Rouen was contracted for by Rob’t M. Wilson coming 
up the river previous to the 20th of December, 1882. I cannot 
remember the exact date. We took out all of these vessels ex- 
cept the bark Jona and the schooner Cottingham, which were 
taken out by the complainants after having contracted with us. 
[nu answer to the fourteenth interrogatory, he says: Yes, to the 
best of my knowledge, recollection, and belief, there possibly 
may have been other vessels, but if so, I have no recollection 
thereof. 
In answer to the fifteenth interrogatory, he says: It is not true. 
(Signed) HENRY C. LARSEN. 
Sworn to and subscribed before me, notary at New Orleans, <* 
La., this first day of March, A. D. 1883. | 
[ SEAL. | (Signed) EDGAR GRIMA, Not. Pub. 


766 Motion and Order. Rul for Conte mpt fhe d. 
Extract from the Minutes, Mareh 6th, 1883. 
Wa. T. LEVINE e/ als. } 
rs, Pa 10102. 
Ropert M. Witson ef al. } 


Upon the counsel for the defendants suggesting and showing 
to the court that the said defendants have answered the inter- 
rogatories herein propounded to them on the part of the com- 
plainants, and upon motion in that behalf by said counsel of the 
defendants, it is ordered that the rule for contempt herein taken 
by complainants on 24th February, 1883, be set down for hearing 
on Saturday, the 10th day of March instant, at 11 o’clock a. m., 


ae 
and that the complainants be notified hereof. 
Order s (ting down Demurrer for fleuring. 
iixtract from Chancery Order Book, March 7th, 1883. 
WILLIAM ‘I’. LEVINE et als. ) 
US, » 10102. 
Ropert M. Wruson et al. | 
967 Now comes the complainants by J. R. Beekwith, their 
264 NOV\ as alnants by J. kk. Beckwith, then 
ze 


ROBERT M. WILSON ET Al. 11] 


solicitor, and this day set down for hearing the demurrer 
of Robert M. Wilson and Bernard Michel. filed herein. 

Affidavit of Wm. EH. Pendleton. Filed March 10th, 1883. 
Cireuit Court of the United States, Eastern District of Louisiana. 


Wo. T. LEVINE e/ als. ) 
ns. \ No. 10102. 
Rovert M. Witson e/ al. } 


Wm. E. Pendleton being duly sworn, deposeth and saith that 


-heis a branch pilot of the port of New Orleans, and one of the 


association described in the bill of complaint in this cause; that 
on the occasion when the steamer Lone Star was piloted out to 
sea, as deseribed or referred to in the afidavit of Bernard Michel, 
on file in this cause, this deponent was at the pilot station at the 
head of the passes at the mouth of the Mississippi river; that the 

Lone Star came down the river and was off the station 
268 about three o’clock in the afternoon, and stopped for a 

pilot; that this deponent went off to the vessel and boarded 
her, and took her out to sea at the request of the master; that at 
the time when he boarded said vessel neither the said Michel nor 
Wilson were at the head of the passes, nor did they or either of 
them speak said vessel; that on the way down through the passes 
deponent saw some person on board a tug-boat whom he thought 
to be Michel, but is not certain that the said Lone Star 1s a ecoast- 
wise American vessel, and as this deponent is informed and be- 
lieves was not by law required to take a branch pilot. 


(Signed) WM. EF. PENDLETON. 
Subscribed and sworn before me February 12th, 1883. 
(Signed) F. A. WOOLFLEY, 
Commissioner Unit ad Slates Crrewut Court, 
lastern District of Louisiana. 


Hearing and Submission. 
Extract from the Minutes, March 10th, 1838. 
269 WiILLiAM TI’. LEVINE e als. ) 
US, + 10102. 

Ropert M. Witson ef al. } 
This cause came on to be heard on the rule for contempt 
herein taken by the complainants and the defendants and Henry 
C. Larsen. J. R. Beckwith, for complainants ; Joseph P. Hornor, 


for defendants. 
And thereupon the said counsel for the said parties submitted 


the same to the court on the face of the papers. 
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By CLrEE Refusing Motion for Injunetia iP lint re d and tiled , [pril 26th, 


1883. 


United States Cireuit Court Eastern District ot Louisiana. In 
Chancery. 
Wan. TT’. LEVINE ef als. ) 
7S. . No. 10102. 
Rost. M. Witson ef al. } 


This cause came on to be heard on the motion made by the 
complainant for a writ of injunction pendente lite, at the Novem- 
ber term of the court, of the year 1882, being the term last past, 

and was argued by counsel, and thereupon, upon conside- 
270 tion thereof, it was ordered, adjudged, and decreed that 

said motion be refused, and that the restraining order 
herein issued be set aside at the costs of the complainants. 

APRIL 26th, 1883. 

(Signed) EDWARD C. BILLINGS, Judge. 


Final Decree. 
Entered and filed April 26th, 1883. 


United States Circuit Court, Eastern District of Louisiana. In 
Chancery. 
Wu. T. LEVINE ef als. 
vs. . No. 10102. 
Rosert M. Witson et al. } 

This cause came on to be heard, at this term of the court, upon 
the demurrer filed by the defendants to the bill of complaint of 
the complainants, and was argued by counsel; and thereupon, 
upon consideration thereof, it was ordered, adjudged, and de- 
creed that said demurrer be sustained, and that complainants’ 
said bill of complaint be dismissed so far as relates to that part 
of the bill which seeks to enforce the articles of the pilots’ asso- 

ciation; without prejudice so far as relates to the rest of 
971 the bill, absolutely at the cost of complainants. 
APRIL 26th, 1883. 
(Signed) EDWARD C. BILLINGS, Judge. 


_ 
4 


Motion and ord ry for app al. Entered and filed April 27th, 1885. 

Circuit Court of the United States, Eastern District of Louisiana. 
Wa. T. LEVINE e¢ als., Complainants. ) 
~ | 

US. iN - 
: | ~No. 10102. 

Robert M. Witson and BernarD MICHEL, De- { 
fendants. J 


On motion of J. R. Beckwith, solicitor for complainants, and 
on suggesting to the court that the complainants in this cause, at 
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the present term of this court, feel aggrieved by the final decree 
rendered in this cause against them and in favor of the defend- 
ants herein, and believe that there is error therein to their preju- 
dice, and desire to appeal therefrom to the Supreme Court of the 
United States. | 
2 It is therefore ordered that the said complainants be and 
are hereby granted an appeal from the said final decree in 
this cause, made and entered in this cause at the present term of 
this court, to the Supreme Court of the United States, returnable 
to said Supreme Court at its next stated term thereof to be held 
at Washington on the first day of said term; and that said ap- 
peal be and operate a supersedeas upon the complainants giving 
bond, with good and suflicient surety, in the sum of five hundred 
and this motion being made in open court, it 1s ordered 


dollars: 
this order, be entered on the reeord of this 


that the same. with 
court. 


Affidavit of J. R. Beckwith. Filed April 27th, 1883. 
Circuit Court of the United States, Eastern District of Louisiana. 


Wa. T. LEVINE ef als. 
vs. » No. 10102. 


Rospert M. Wiison and Bernarp MICHEL. } 


EASTERN District oF LOUISIANA, Ss: 


J. R. Beckwith being duly sworn deposeth and saith 

273 that he is the solicitor for the complainants in the above- 
entitled cause; that he has for two years been the attorney 

of the complainants, and that he is well acquainted with the at- 
fairs of the complainants and their rights as defined by the laws 
of the State held in this cause not to apply to the South Pass of 
the Mississippi river, and that the matters in dispute exceed in 
value the sum of ten thousand dollars, exclusive of all costs, and 
that the complainants have already suftered loss and damage by 
reason of the matters complained of in the bill exceeding the sum 
of five thousand dollars, exclusive of costs, and further saith not. 


J. R. BECKWITH. 


(Signed) 
Sworn to and subscribed before me this 27th day of April, 


1883. 
(Signed) J. A. CHARBONET, 
: Comm’r U.S. Cr. Ct, B. D. of La. 


ee se ee 
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274 UNITED STATES OF AMERICA: 
Know all men by these presents that we, William T. 
Levine, Charles W. Read, William F. Higgins, John McLaugh- 
lin, George A. Faleoni, Joseph Smith, John Ervine, Asa A. 
Douglass, Charles Dennis, Philip Wurtz, Thomas D. Lewis, 
Daniel R. Morgan, Joseph Preble, Robert H. Tilford, (,ustave 
Gersdort, Frank Bailey, Oscar Shultz, Walter Jarvis, Thomas 
Craig, John F. Gersdort, Edward Breen, John Ahern, William 
EK. Pendleton, Harry Buttcher, Benjamin 8S. Ames, Peter Dou- 
ham, Francis Lory, Charles 8. Clark, Edward C. Bannon, Fran- 
eis Williams, Nathaniel C. Cloutman, Thomas Wilson, Robert T. 
Wilson, James W. Lyons, William b. Turley, Joseph Redman, 
Hugh Nell, Alfred ‘2 Ruiz, (;eorge Benson. George Osgood, 
John Nichols, John T. Small, and James Burdick as principals, 
and J. W. Westerfield as surety, are held and firmly bound, 
jointly and severally, unto Robert M. Wilson and Bernard Michel 
in the sum of five hundred dollars, lawful money of the United 
States of America, to be paid to the said Robert M. Wil- 


275 son and Bernard Michel, their heirs, executors, adminis- 
trators, and assigns, for which payment well and truly to 


be made we bind ourselves and each of us by himself and each 
of our heirs, executors, and administrators, firmly by these pres- 
ents. Sealed with our seals and dated the first day of May, in 
the year of our Lord eighteen hundred and elehty-three. 

Whereas the said above-named principal obligors having here- 
tofore, to wit, on the 27th day of April, 1883, taken an appeal to 
the Supreme Court of the United States trom and to reverse the 
decree rendered on the 26th day of April, 1883, by the circuit 
court of the United States for the fifth cireuit, holding sessions 
in and for the eastern district of Louisiana, in the suit of William 
T. Levine ef als. rs. Robert M. Wilson ef a/., No. 10102 of the 
docket tiereot: ' 

Now, the condition of the above obligation is, that if the above- 
bounden principal obligors shall prosecute their said appeal to 
effect, and shall answer all damages and costs if they shall fail 

to make good their plea, then this obligation shall be void ; 

276 otherwise to remain in full force and. virtue. 
William T. Levine, Charles W. Reed, Wm. F. Higgins, 
John McLaughlin, George A. Faleconi, Joseph Smith, John Er- 
vine, Asa A. Douglass, Charles Dennis, Philip Wurtz, Thomas D. 
Lewls., Daniel b. Morgan, Joseph Preble. Robert LH. Tilford, (+ us- 
tave Gersdorf, Edward Breen, Frank Bailey, Oseur Shultz, Wal- 
ter Jarvis, Thomas Craig, John F. Gersdort, John Ahern, Wm. 
EK. Pendleton, Harry bButtcher, Benjamin 8. Ames, Peter Dou- 
han, F. Lory, Chas. 8S. Clark, EK. C. Bannon, Francis Williams, 


i oe 
an, Tt 
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Nathaniel C. Cloutman, Thomas Wilson, Robert T. Wilson, 
James W. Lyons, Wm. 6. Turley, Joseph Redman, Hugh Neil, 
Alfred J. Ruiz, George Benson, George Osgood, John Nichols, 
John T. Small, James Burdick, and all of said principals by 
(Signed) J. R. BECKWITH, [seat,] 
Their Solicitor. 
Sealed and delivered in presence of— 
(Signed) EK. Hrestanp. 
(Signed) J. W. WestEerRFIELD, [SEAL. ] 


ny i | UNITED STATES OF AMERICA: 
Circuit Court of the lL nited States, Kitth Cireuit and KMastern 
District of Louisiana. 
CLERK’S OFFICE. 
I, Francis A. Woolfley, clerk of the cireuit court of the 
United States, for the fifth circuit and eastern distriet of Louisi- 
ana, do hereby certify that the foregoing 276 pages contain and 
form a full, complete, true and perfect transcript of the record 
and proceedings had, together with ali the evidence adduced on 
the trial of the ease of William ‘TT’. Levine, ef a/s., vs. Robert M. 
Wilson, etal., No. 10102 of the docket of the said court. 
Witness my hand and the seal of said court, at the city of 
New Orleans, this 16th day of May, A. D. 1883. } 
Two (2) words interlined approved, 
[ SEAL. | KY, A. WOOLELEY, Clerk. 


[. Kdward CU. Billings, lL nited States judge tor the eastern dis- 


trict of Louisiana, do certify that Francis A. Woolfley, whose 
name is signed to the above certificate as clerk of the cireuit 
court of the United States for the fifth circuit and eastern dis- 
trict of Louisiana, was, at the time of signing said certificate, 
and is now the clerk of said court; that said certificate is in due 
torm of law, and that full faith and eredit are due to his official 
attestations as such clerk. 

Given under my hand at the city of New Orleans, in said dis- 
trict, this 16th day of May, A. D. 1883. 

Two (2) words interlined approved. 


EDWARD C. BILLINGS, Judge. 


218 ‘Tue UNITED STATES OF AMERICA. 


Cireuit Court of the United States, Eastern District of 


Louisiana. 
The President of the United States, to Robert M. Wilson and 
Bernard Michel, e¢reeting . 
You are hereby cited and admonished to be and appear at a 


Supreme Court of the United States, to be holden at the city of 
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Washington on the second Monday of October next, pursuant to 
a motion and order for an appeal tiled in the clerk’s office of the 
circuit court of the United States for the fifth circuit and eastern 
district of Louisiana, wherein William T. Levine, Charles W. 
Read, William F. Ifiggins, John MelLanghlin, George A. Fal- 
coni, Joseph Smith, John Ervine, Asa A. Douglas, Charles Den- 
nis, Philhp Wurtz, Thomas D. Lewis, Daniel B. Morgan, Joseph 
-reble. “anew rt H. Tilford, Gustave Gersdorf, Frank Bailey, 
Osear Sel Walter Jarvis, Thomas Craig, John EF. Gersdortf, 
Mdward “sid John Ahern, William E. Pendleton, Harry Butt- 
eher, benjamin S. Ames, Pe ter Donham, Franeis Lory, Charles 
S. Clark, Edward C. Bannon, Fr: ne is Williams, Nathaniel C., 


Cloutman, Thomas Wilson, Robert T. Wilson, James W. Lyons, 
William b. Turley, Joseph st hase Hugh Neil, Alfred J. Ruiz, 


reorge Benson. George Oseood, John Nie -hols. John 1 # Small, 
and James Burdick, are appellants, and you, and each of you, are 
appellees, to show cause, if any there be, why the decree ren- 
dered eee the said William T. Levine, and all of said above- 
named appellants, as in said motion and order for an appeal men- 
tioned, eral not be corrected, and why speedy justice should 
not be done to the ae sin that behalf. 

Vitness, the Honorable Morrison R. Waite, Chief Justice of 
the Supreme Court of the United States, this Ist day of May, 
in the year of our Lord one thousand eight hundred and elghty- 


three. EDWARD GC. BILLINGS, Judge. 


79 United States Cireuit Court. Eastern District of Louisiana. 


Wa. T. LEVINE ef al/s., Appellants, } 
Us. >» No. 10102. 
Ropert M. Wiuson et al., Appellees. J 


Citation to Appellees. 
Marshals Return. 


Received May 2, 1885, by the U. S. Marshal, and on May 14th, 
1885, | served a true copy of the within citation of appeal on 
Robert M. Wilson and Bernard Michel, his partner, appellees 
herein, by handing the same to Robert M. Wilson, (Bernard 
Michel being present,) in person in the city of New Orleans. 

J. kh. G. PITKIN, 

UW]. S. Marshal Hastern Dist. of La. 
by EK. 8S. CURRY, 

Dy U. S. Marshal. 


Personally appeared betore me, Ef. 8. Curry, a lawful deputy of 
J. RK. G. Pitkin, U. S. marshal for the eastern district of Louisi- 
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ana, and makes oath that he served a true copy of the within 


citation of appeal on the appellees herein named, as set forth in 


te 


Dy U.S. Marshal Kast. Dist. of La. 


his othcial return hereon. 
KH. S. CURRY. 


Subseribed and sworn before me, May 15th, 1883. 
KY. A. WOOLFLEY, 
Commissioner lnited Stat Ss Cireuil Court, 
Kastern District of Louisiana. 


Kndorsed on cover: KE. Louisiana, C. C. U.S. No. 903. Wil- 
liam T. Levine, Charles W. Reed, William F. Higgins, John 
. 1] 1 > ° —_ ? . 
McLaughlin, George A. Falconi, Joseph Smith, ef als., Appel- 


M. Wilson and Bernard Michel. Filed 14th 


lants, vs. Robert 
July, 1883. 
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b HENRY S. HALE, ARTEMAS KILBURN, J. WARREN 

HALE, CHENEY KILBURN AND WARREN HALE, WHO 

4 ” SURVIVED H. W. CURTIS, WITH WHOM THEY TRADED 

AS HALE, KILBURN AND COMPANY, AND THE HALE 

AND KILBURN MANUFACTURING COMPANY, PLAIN- 
TIKES IN ERROR, 


nae 


USN 
: 
ELISHA E. EVERETT 
IN ERROR TO THE SUPREME COURT OF THE STATE OF 
PENNSYLVANIA 
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FILED SEPTEMBER 15, 1885. 
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SURVIVED H. W.CURTIS, WITH WHOM THEY TRADED 3 


AS HALE, KILBURN AND COMPANY, AND THE HALE ‘ 
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| UNITED STATES OF AMERICA 
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4 


The r res ident of- the United 


. : ce | = } ; as ren Fee j . =e 4 
Beeal ise 1h the record and proceeaiMgs as aiso in the rendition ot 
1] } , , ~ =n OEE. — ie , . 
the } UdEMe nt of a plea Which 1s 1h the said Supreme court ol Penn- 
sylvania for the eastern distriet befor you, or some of you, being 
. . “ ae | 4 7 : : } | 
QC in Waicn a ae 
] . : } das , . . } " ; ‘ 
e had, whieh piea was the adppeas Ol Henry ». Hale, 


urn, and his 


the highest court of 
eision could 
Artemas [<i] rh, , | 
Hale. who survived IL. W. Curtis, with whom they traded as Hale 


—e 
a 
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oe 
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— 
gant 
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lhwprpmn ans —— ee ae = SU SR ies sees ; , : 
Kalburn and Company and the Hale and Kilburn Manu luslentiind 


Company, of July term, 1582, No. 90, to the said supreme court from 
the judgment and deeree of the court of common pleas No. four, of 
Philadel hia county, in a certain suit between Ehsha KE. Everitt, 

plaintiff, and Tlenry S. Hale, Artemas Ixilburn, J. Warren 
2 fale, Chi Siiburn. and Warren Hale, who survived H 

V. Curtis vhom they traded as Hale, Kilburn and Com- 
pany and the ET]; d Kilburn Manufacturing Company, detend- 
ants, Wherein was drawn in question the validity of the Constitution 
and statute law of the United States, and a privilege, right, and 1m- 

‘ } . } } : a | } } } } : 

Miuhity « mwed (if exerelised thereunder, and the decislon was 
against their validitv, a manifest error hath happened to bg oreat 


} 

i | 
damage of the said Elenry S. Hale, Artemas Kilburn, . _, Warren 
Hale, Chen \ Kilburn, and Warren Hale, who survived a. 3 Curtis, 
with whom they traded as Hale, Kilburn and Company i The 


] . area ‘ =. ee an l a! Ti 

Hale ala INTIVULPYN VIanutacturineg ( OMpPAaly, as by the compet 
t . ° } ° } ae } 7 

dppears, We, DEINE W1liIne that error, li any hath been, should be duly 


] , | } ‘ scl 
corrected and full and speedy justice done to the parties aforesaid in 


2 ee } : herein. | ian es had 
LhIs vbehall. GO COolmMmManad Vou, 1 uadgiment therelh ve o1ven. that 
Lhneh., UNaGer VOUr Seal, GIStLINCLLYS and openly. vou send the reeord and 
« i ‘ 3 
Pe on ee on fl i ah. a. ee ; 
proceeadhges aroresald, With all thing's COHNCCPHITNE the same, to the 
4 a ‘ , » ' ‘ . et , 7 
Supreme Court of the United States, together with this writ, so thé 
4] Fi l ] . : + i-y ;} \ | 17 { 
VO have LLIC SAaAMIC al Washineton Ol) tile SCCONE Monday ()) Oetobe! 
next. 1n the suid Supreme Court to be then and there held, that, the 
4 
land pi : ic r ins} 1, t] id 
re cS -ceLete BE RU QGInes aroresalad vVvelhnge LNSyp LCE LIIC Salil 
A < | 
7 | . rane 4 . } 
mS Supreme Court ma ius eeeuaer LO be don Lii~relh to ecor- 
i 
} } : j i] 
rect that erro tC ol right and CCOraine to the laws and 
, | aya ) Q4,4 nid h 
customs of the Lnited States should be done 


Witness the Honorable Morrison R. Waite, Clief Justice of the 
said Supreme Court, the sevent l in the year of our 
Lord one thousand eight hundred and eighty-three, and the one 
nd seventh year of the Independence of the United States. 
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a Uli lred < 
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SAMUEL BELL, 
Cl rk Crreurt Court U. S., luaste ri Dist. of Pr 70a. 


| [Endorsed:]| Henry 8. Hale ef al. & The Hale & Ikilburn 
Manufacturing Co., Sit fis in error, vs. Elisha EK. Everett, def’t 
in error. Writ of error. Allowed by me this seventh day of Feb- 
ruary, 1550. Ulysses Mercur, chiet Justice of Penna. 
~ 1—280 — 
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States to the honorable the supreme 
court of the State of Pennsvivania for the eastern district t, Greeting: 


rove v" BEF tienes 
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TLYSSES ME 
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ENRY S. HALE ET AL., &¢C., VS. ELISHA E. EVERITT. 


> her ot FT 2 Diaow ——_ — — : eer Lasenne fine 
roperty at { @ Race Sst. 1S not rented : nV SON in-law lives bhnere 


ao hol Haree him any rent: ret lin have 1b tree ot rent 
' - a ' ; SS AS eee ee a . r, 
Hw. Hale is his name. one of the defendants: ilves tlrere &s a Tree 
= : . . ’ | t > ’ gy , Disp _- y . ] | 
Oil lived there myself until nearly one year ago; never rented the 


LQ) do not know how the ass- was re lue d—never asker for 


—e : Se ae Pe ae oe 
It to be reduced : no KnOWTeaVve LOW It Was reduced 


7 ' ] er | ' ue i] a’ 1 at —_— 
| do not know what the bouses 1n that ni whvpornood rent Tor. 
TT) ay 4 1. e i. 
ne tiie Stands 1n MV nary: 
] = 3 ° c. i = Pa ee } 1 : ] 
Il bought it from Lydu Cox. Lt think there was a house on the 
] . _ at eae a. a Pe . ee | , 
lot when | bought it: | tore it down and built it up: I paid 10.000 
i 
eash : SR ULELE, mortevagce on a 
ry% : } r 
here are no judements against m 
} j i] I> j 
| nave ] | been SuUCQd ho < j eh i | { it j y ‘ rei _ i i. 
] ] , 7 7 | | ] 
Ni ObTHer DUSINESS eXCebpt veln: CSIC] he i eW Wilburn Co 
r ’ ie ] tT , , } , | 
phere 18 a tiittie patent suit pending Ol mein the | S. CITCUILT 
A i 
Gy 
A-exam 
— 7 ie . e 9 _ . i? 4 1 > \ ] : | 
I nov produce receipt for taxes On bob hace St., SHOWING a Val- 
A 
uation of 815,000, 1582. 
} “11 2 —— ] ° C 
of ’ abe 4 ‘>? , . : ‘ ; ' . ‘) t’ PryBcth FY .»> >} ‘ | 
| also produce tax bill fo. Sia SLLOW | ra valuation of ZO,VO0V. 
1 ; *1] , : ’ os " ain a re ' ’ 
Also, tax bill fo some property Of 45 showing a — o,VUVU. 


1] J. WARREN HALE. being sworn 


> 74,38 . . . . 
lam one of thi Gi t- 1 this SUIT. W secretary oO] the Co. 


’ ‘ sat 
Oth St. assessed at S6O.O000. 
Hilbert St., 840,000. 
_ try } = j a 
Persona] property belonging tO Vou re hose buildings & man- 
,.% ’ | ’ ; : . - 
ulact j and manutactuyre ADC Lieve ppyeyrwy Ba eCenoueh tO bey ail 
} 1°} 
lab1ilties o} the compa \ 
X\-exam 
1] lily } : . OF j ] t t eg e . . ; 4 : ] 
Our habilities are $155,000 about; still engaged in trade 


S| . ‘ . ° 
AatentS ave NOt COUNTCd 1 LHIS Valuation. 
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lf own 895 Franklin st., worth about, which cost me. SO.000: 

230 Richmond St.: dwelline-house: cost —: and another on rear 

lot, 229 Allen St.; cost me at sheriff’s sale S4400—worth about 
$5,000 at a moderate estimate 

1 JOY Kranklin 6.. where | reside: worth about SS HOO: asse’d 

at 87,000; cost me about 10,000 when J got it fixed up. 


1° . 
i 


67 \eec i. 8 14 | Se 4 y et ae eS 2 
1527 Franklin St.. dwelline-house. eost me at sheriffs sale 85,500: 


Be Seca , — on 24 OF EDN. \ ss a 
have expended on it S1.000: assessed at SO, 0oV0U. 


2107 N. oth St., assessed at S2,600. 
1322 N. 6 St... 7 “4 800. 


The Sse are all unineumbered property. 


HENRY S. HALE ET AL., &¢C., VS. ELISHA E. EVERITT. -) 


I have a § interest in some property In my business; one is a 
property on I. side of Mascher, above Master; other property on N. 
Second St., above Lippincott ‘oa ny luterest 1n the whole Cost me 
$5,300; L would not take that for it. 

| have other property encumbered. 


X-examined: 


The title of 853 Franklin St. in my own name; all these proper- 
Lies are In My own name. 
My deeds ale recorded. 
[ have owned these properties not over 5 or 6 years. 
The last property I got about 5 years ago. 
[ do not deal in real estate; all purchased for Investment 
1S No judgements against me that Iam aware of; | am security 


— 
e 


for a trustee: the amount is 15,000; I suppose the amount 

is double. Jam also on a custom+house bond for Mr. Sharpless & 
Watts, what is called a 6 months’ importer’s bond. I do not know 
about what the amount: have no idea of the amount. 

Am not security for any one else. 

No suits against me. 

No incumbrances on these properties; taxes all paid for. 

‘Two pr perties, Q69 Franklin & S853. | occupy. 

The rents of the others are as follows ; 


229 Allen St., $13 
212i N. oO St. Ze 
laze * G& * BO 
1027 Franklin St., $5900 per year. 

Lichmond St., occupied by a relative, no rent; would rent for 


per month. 


) % 


Io 
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S50 per month. 
My house & stable would vent for 81.000 a vear. 


THEODORE M. DELANY. 


14 GEORGE W. Simons, being sworn : 

I reside at 1424 N. Broad St. 

Business, manufacturing jeweler. 

| own, amongst others, the following property : 

616, G18, & 620 Chestnut, what is known as Citizens’ buildings. 

611 & 6138 Sansom St., front of 50 ft. on Chest. St., running 
through to Sansom St. 

Assessed at 8145.000. 

Mortgage, $65,000 already against it that I know of. 

Two mortgages held by Phila. Sav. Fund. 

| consider it worth the balance. 


X-eX.: 
Title in my own name; deed recorded; purchased from Jas. H. 
Orne. 
Purchased it in 1863; owned it 20 y’rs. 
Paid originally 70,000, but have built on it; have spent $00,000 ; 
does not include machinery ; have spent 00,000. 


en oe 
()\V ] 


ee 


Powlto1 
SPO OOD. 


connrm 


outsid 


itohn aveh-, ana 


ELISHA E. EVERITT. 


The whole renting of this building is over $16,000. 
Ni idem LL 3 Oa = Lit 
lf is it] Oli propert . ao rround rents. 
F LS Described as one lot 255 feet in depth. 
NO Security that KLOW of now. 
Ma Tears ago | Was Ol) a bond of So,00Q. | do hot know if it 
<istenee now. 
\m engaged in active business—a jeweler. ' 
611 & 615 Sansom is my place of business. 
[| do not know this property is for sale. I have not offered it. 
GEO. W. SIMONS. 
GEORGE FE. DEARBORN, being duly sworn: 
| reside at G16 N. loth St Philada 
My business is dealer in musical instruments at 1508 Chestnut St. 
lam the owner of } interest In a property in Powelson avenue, 
between 39 & 40 St.: mansion fronting 140 feet on Powelson ave., 
running through to State St.; 220 feet property fronting on three 
streets, Powe Ison. Slo LT) and state Streets, assessed at So OOD. 
16% | consider it worth $50,000; 20,000 mortgage on the whole 
propery. 
No judgement against .me 
No security for anybody else. 
A-eX. 
- 
The entire p-operty 1s assessed at 37,000; IT own 3 of. it. 
The title in the name of Geo. W. Smith & Geo. E. Dearborn : 
deed recorded; owned it two years; purchased it from = Sherif 
‘ <elms, Smith, Trustee Owens in Market St., at private sale; paid 
| $25,000, clear; nothing but mortgage against it. No judgements 
against me. No security outside of this case. Bought this property 
for our own use; hope to use it for ourown use; occupy it for furni- 
| ture business, with Mr. Smith in partnership. The property is not 
deeded to the firm, but to individuals, Geo. W. Smith & Geo. If. 
Dearborn: our firm debts are not S10,Q000. 
Credit outside of ny real estate exceed all these debits. 
GEO. E. DEARBORN. » 
17 Gro. W. Suiru, being duly sworn 
t Reside at 3615 Hamilton St.; my place of business at our factory, 


1216 Chestnut St.; and Iam a partner and 


am in business with the last witness, Geo. I. Dearborn. 
| heard what Mr. Dearborn said about our joint property on 


»aven-.and I eonfirm him. Noother ineumberence but the 


No judgment or hens against me individually; no security out- 
side of this CASE 
| heard what he said about the debts & eredits of the firm : I 


him our assctés are more than double LO Cover that We OW? 


y > ; } 7 , 
Ol our real estate. 


— 
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X-eX.: 


] ; 1 = ; - 
Our deed is recorded ; no sults against me ; no judgement avalnst 
: ; ' — 
me: no security ni anv other ense. pave not though- of seliing 


mV mnterest: of course, eoould Si l] it if could Fel hy price for it. 
7 . . . } > - - 7 
i have hever made a-V price - It IS used for Car-VING On the firm 


bus-n-s. 
GEO. W. SMITH. 
1S IsaAc KEELER, being duly sworn : 


| reside at SIS No. 7 St. fl am a wholesale cloth dealer at $25 
’ 
Market St. 


| ay} STS \ 7 sf — el , ‘ 1} Waves beer) lis ‘ ! } . 
OVW I) INO. ¢€ Ot... WHICH Is aboul ha hal iPro br QTL, J ICU ACOP , 


° os 4 } q? J “ ) he : y 4 
assessec ae SO OOO : worth Abpoul ae eee (*¢)S] rie pol ed Lee 
; af ’ ‘i log O71 8 eer a? or = —_—— 4 a, 
morte@ave OF &¢ VUU agalnst 1b: no WMCcuMbvrahnces OF ANV KING AGAINST 
hae, 
| ‘ ! Yat mm ts } mit dC) y’ ] ry } i nantly cy | thio | -} 
al SUPeCLY Oh Q ADU reprevill OnNdG: HNothIwMne else that cll}) 


“a o. 4 ; 
aware of; deed in my own name recorded here; held the property 


since LS6OS. 


X-ex.: 


[t is not offered for sale. 

lam in the cloth business; firm of Iliecks & Keeler. 

No judements against me; no suits against me. 

Title is in my own name. 

My firm is inde bted, SUpPpPose, S150,000; our assets outside of our 
liabilities will discharge our indebtedness. 

ISAAC KEELER. 
1°) JAcoB Recu, being duly affirmed: 

Reside 975 Franklin St.; business, carriage & wagon builder, Sth 
& Girard avenue. 

| own a property at 2nd & Bristol St.; lo acres; house, barn, & 
stable; about 5 miles from 2d & Market St.; in my OW! Name; deed 
recorded, | beheve: have held it about 14 Vealrs , clear ot all in- 
cumbrance; I consider it well worth $15,000; ground opposite it 
has been sold for L.oOO per acre < assessed at SUUU or 8 500. [ bhe- 
lieve, in 782. I rent it. 

lf own the property at Sth & Gir. Av.; IT have owned it about 20 
years; the I put this property at $50,000; ground rent of 17,000, 
which, believe, is in the difference, 16 per cent. eround rent, be- 
tween SoU & 1,000. 

Nothing against this property but this ground rent. No judg- 
ment against me. No len against me. [am security for an as- 
signee between 3 & 4,000. I know of no other lability of this 
kind. : 

2() X-exam.: 
The deeds to both of these properties are in my own name. I be- 


lieve they a reeorded. 


Up to the Ist of the year I was in business alone. On that day I 
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told my son I would give him an interest, but everything is in my 
own name. My habilities are from 5 to 5,000. 

Without touching my real estate, I have assets to pay my Habili- 
ties, | suppose, about 10 times. 

The farm rent- for $300. 


JACOB REC. 


. property ass. 60,000, 


JACOB RECH. 


~ 
Rew en 
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and justified, Mareh 17th, 1883, before nage, 
CHAS. S. GREENE. | 
Prothonotary. 


No. 90, July T., 1882. 
Z] The United States of America to Elisha IE. Everett, Greeting : : } 


You are hereby eited and admonished to be and appear at a 


Supreme Court of the United States to be holden at Washington on | 
the second Monday of October next, pursuant to a writ of error filed 


in the prothonotary’s office of the supreme court of Pennsylvania | 


for the eastern district, wherein Henry 8S. Hale, Artemas Kilburn, 
J. Warren Hale, Cheney Kilburn, and Warren Hale, who survived f 


Ht. W. Curtis, with whom they traded as Hale, Kilburn and Com- 
pany and the Hale and Kilburn Manufacturing Company, are 
plaintiffs in error, and you are defendant in error, to show cause, if 


any there be, why the judgment rendered against the said plaintiffs 
In error, as In the said writ of error mentioned, should not be cor- 
rected, and why speedy justice should not be done to the parties in | 
that behalf. 
Witness the Honorable Ulysses Mercur, chief justice of the su- 
preme court of Pennsylvania, this seventh day of February, in the ' 
year of our Lord one thousand eight hundred and eighty-three. 
ULYSSES MERCUR, 
Ch lef Justice of Pe nnsyloanida. 
22 J. Edward Ackley, being duly sworn, deposes and says “J 
that he served the within citation upon the defendant in 
error, Elisha E. Everitt, by reading the same to him and handing 


him a true copy thereof on the eighth day of lebruary, 1885. } 


J. EDWARD ACKLEY. 
Sworn and acknowledged this eighth day of February, 1883. 
| CHAS. 8. GREENE, 
Prothonotary Supre me ( our, hy. D. 


| Endorsed :| Henry 8. Hale and others and the Hale and Kil- 
burn Manufacturing Company, plaintiffs in error, in a writ of error 
from the Supreme Court of the United States to the supreme court é 
of Pennsylvania, in a certain suit In said supreme court of Pennsyl- f 
vania, of July term, 1882, No. 90, vs. Elisha KE. Everitt, defendant “ 


in error. Cltation. 


bes 
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23 Petition for Writ of Krror. 


To the Honorable Ulysses Mercur, chief justice of the supreme court 
of Pennsylvania : 

The petition ot llenry S. Hale, Artemas Kilburn, J. Warren Hale, 
Cheney Kilburn, and Warren Hale, who survived H. W. Curtis, with 
whom they traded as Hale, Kilburn & Co. and the Hale & Kilburn 
Manutacturing Company, respectfully showeth : 

That your petitioners brought suit into the supreme court of Penn- 
sylvania for the eastern district to July term, 1882, No. 90, by writ of 
ceerti Pare, to an appeal from cl decree - the eourt t of Common pleas 
of Philadelphia, No. 4, ot Septem he l rm, 1878, No. 064, in whieh 
sult In said supreme court your ont Paes were appellants and de- 
tS] pleas, and Elisha EK. Everitt 
] 


1d eourt of COMNDION 
2 1] : a eee ee ne ee ee , 
Was appellee Ith Salat supreme court and complains ant In said court 
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meee 
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That the said suit in the said court of common p — was by bill 


In equity charein imone othe LINO that your pel tioners were 
bound nd } { tod ilVel and ASSIEN LO 1 he nlaintiff Ilisha 
iS. bveri letters patent granted by the United States, re- 


Spectlvely, [o9,908, granted February 16th, 1875, to H. 
W. Curtis; No. 181,450, granted August 22d, 1876, to C. Kilburn; 
IS76, to S. D. Neweomb; No. 


w : | f {je= j } ‘ ] F } 

NO. 152,465, granted a l’ — 

¢ wy Aa } 1 — | > oe ] 7 
210,077, granted December Nth, 1S78S, to Henry S. Hale, and No. 


: : j ] 4 = - & } 
S161, granted April 9th, oh. 40. Ricdroy Sade cal ae liable 


to account to the plaintiff for royalty on certain articles manufac- 
tured by your petitioners, and further prayed an injunction to re- 
strain your petitioners from manufacturing said patented articles 
under said patents. And your petitioners averred in their answer 


that they were not Hable as charged, because the claim and demand 
of the plaintiff, Elisha E-. aaa ig founded upon a patent which 
he Wl | by Vour petitioners, c nd 


Was an infringement of the patents owned 
Was Invalid and void, and that man the said manufactured ar- 
ticles were hot manufactured unde! A via oe of the said plaintiff. 


That the said court of common pleas of Philadelphia Se 
dered judgment against your petitioners on the 22d day of i 
ISS2, in the sum of six thousand five hundred and fifty-four dolla 

and fifty-eight cents (6,994.58), with costs, and further ode red, wr 


Judged, and decreed that your petitioner should deliver and assign 


to the plaiatilf, Mlisha Lo. Everitt, the aforesaid letters patent belong- 
Ing to your petitioners, and further enjoined your petitioners from 
manufacturing said articles as aforesaid under the patents owned by 
them. 

That on the 29th day January, 1585, the supreme court of 
Pennsylvania, sitting at Phi ladle lphia, ordered said judgment to be 


affirmed, and, afterwards, on the 29th day of January, 1855, the 
ae judgment was duly entered and recorded in the eastern district 
Pennsylvania aforesaid. 
“Tha the said judgment of the said supreme court is a Judgment 
of the hishest court of record of the Commonwealth of Pennsyl- 


Vanla. 


—250 


ELISHA EVERITT. 


K. 


Cc) f ' oa x 

L4 i et . 4 ( (LO TL ¢ en ‘ay the SeLia eourt IS final. , 

“aay ; . 
4, the right, title, privilege, and immunity claimed by 
OUT }) titioners. detendants. and cL py ilants afore said Were elaimed 
. unde iiie 4 lis itut QO) ot the Lo arite d States, article x section o, pro- 
ding aim ther thines that Coneress shall have power to pro- 
mote the pi ess of science and useful arts by securing fur limited 


LINCS lL Sand Wventors the exciuslve yicht to their PeSpecurve 


_—_ ‘ s . ot ‘ } = gee °? 4 vy ‘Ne P {° ‘ — ' " { = + 
IVs al liscoverles, and article o, seetion o of sald Constitution 
} —_ } 4 : } ' ] | 
¢ 7 17 Gels . { }? } | " 1 7} f ‘7 4 \ } *} \ ‘Tj 
LU ULL' UdiClal POWReLY OL Lil Uhited states shail exten: 
e A 
all « in law and equity arisine under the Constitution and 
CALL We \ iid ict ¥¥ seae on oe ALrsoilme eee Cee LLit OMS! LLU] pid ci iq] 
: . " . . 1 . , . ’ 
vS OO} | Wid i State and nnoder the statute law: a | the | nied 
‘\ 2 il bMLeat H|HLates, ANG UNaer tll SiUcL LU Ul iuws ol il phi vt = 
ome ] i t + ¢ ' C « : = 2 ; 
| O the salad subyect-matters, all ol Which appears of 
, { { 
1 
' " ‘ 4 . . ‘ ] 
| i { j UCdemel () i if ~ 11)? i | COLLTT >} re] is Vi- 
i 
BESS riot t | } ‘ } r £779 MI Hist’ 
i ist ‘ Raber idbs i { Pil s tiled itl PPuLaLibs 
rT] — . . a Bo ee i Pew BP: — | 
‘a ore ald Court OF Common pieas Oj Phiadei pha ana Lilt 
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r> , ‘ } . ° ~ y° 
] } | j } 7 reyvvile ? a Oa @ ‘) ve » +) 4 1 | ‘ ‘7 } 
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HENRY S. HALE, 
ARTEMAS KILBURN, 
J. WARREN HALE, 
CHENEY KILBURN, 
WARREN HALE, 


THE HALE axnp KILBURN MANUFACTURING | ‘ 
COMPANY, 
By CHENEY KILBURN, President. 
[seaL.] J. WARREN HALE, Secretary. | > 


y a lines er ] : coal ia ] — = 
ehney Ix LOUPH, Dee duly sworh according to law, deposes apene! 


favs: That he is president of the Hale & Kilburn Manufacturing i 
(lon y \< ‘ C) ¢ at the petitioners and (1) bye half of the sa 1c COT?) MLV ‘7 
Ait y « A A (ii A faa<' a e CLilti il } hict Pi vil cli i ax 
Z : * 


j ee f ] , oe ie ] . — Ln ( 
AVS that the IactS 1n the above petition stated are true LO the best 6) $ 


HENRY S. HALE ET AL., &@., VS. ELISHA E. EVERITT. L] 


Re 
: 
< Sworn and subseribed before me this seventh day of February, 
SS3. 
ULYSSES MERCUR. 
Chir f Justice of Pennsylvania. 
CHENEY KILBURN, 
Presid nt. 
Attest: 
| SEAL. | J. WARREN TALE, Seeretary. 
20 Henry 8S. Hale, Artemas Kilburn, J. Warren Hale, Cheney 
“ luly severally sworn ac- 


Kilburn, and Warren Hale, being | 
cording to law, depose and say that the facts in the above petition 


stated are true LO the best ot their knowled © ana ly lief. 


-_ : 2 “a } -— ae ' ] . ’ ‘ 
sSworh ana subseribed before me, this seventh day Oj lebruary, 


——t 6 . . s 
‘ 7 ,  ® AP " a me 
Llenry >. llale et al, ana the Hal ana Kilburn Manutfaeturineg | On)- 
. —_ 2 aoe - rvs } % * . 
pany from the decree made in the case In which Elisha E. Everitt 


Was pla 


Endorsed: No. 90. Julv term, 1882. S. C. E. DD. Anpneal of 


| = satis } — ; es ae 
lik ana the a OVeE-NamMmed appetants aciendants. 
a 


. ° ¥.. 7° 3° 
26 I Daw PLPIELPLCAL LOL. 
\ ny ' I> — ‘ : ‘ 
STATE OF FENNSYLVANTA, [ , 
SCL < 
r>) *) y 7 y ; , sl 
Phila EPPTeed County, } 
‘ / 
\ 2a or ay vara’ —) 1) } ’\?? vaveva Wa > fF tha > ry yet —— . m4? ' -\ — ‘ 
Amone the records and proceeding of the court oF Common pleas, 
5 . i 


. . 7 -_ } 4 ‘ oe | ? . } 
; , a { » — ome a oe ron i = : a 
No. 7 ca) the eounty O} Philadelp] du, Otate OL Fennsvivanla., the I[ol- 
¥ . ] { ’ ] t ¢ > . £ 2 ] ee ] 4 F ' 
lowine may ve round as Nratter OF hile and Of record, at No. ovt, Sept. 


IS7S. to wit: 


term, Lo 


Mitchell & Bowman, 064. Otterson, 10 | 8, 78. 
MLISHA Ek. EVERETT 
Us, 

IIexry S. Hane, Arremas Kitpurn, J. Warren Hane, CHEYNEY 
Kilburn, and Warren Ilale, who survived L1. etis. wi 
whom they traded as Hale, Kilburn & Company, and The Hale 
& Kilburn Manufacturing Company. 


1 ) = 4 . ‘ : , : Ay 
Oct. 11. ’78. rule to plead ans. or demur. filed. 
Nov. 22. ’78. answer filed. 


Nov. 5, 779. amendment to 
Baill in equity filed Sept. 2 
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HENRY S. HALE ET AL., &¢C., VS. ELISHA E. EVERITT. 


Agreement made and entered into this 16th day of April, A. D. 
IS74, by and between Elisha E. Iveritt, of the city of Philadel- 
phia, of the first part, and Henry 8. Hale, Artemus Kilburn, J. 
pee : [lale, HH. W. Curtis, Cheney Kilburn, and Warren Hal 
all « said city, and thi re ude tovether as Hale. Kilburn WX 
(0 oft pena: 


” 
Whereas tetters patent of the United States were oranted LO 
the said party of the first part for an Nd ag 
bedsteads, said letters pat ent be Wy da | Marel 24t] i), iS 
bered 148,940: 
Now these pore Scents witness that by and between the Sed parties 
hereto it is agreed as follows: | 
“First. In consideration of the sum of five hund) 
to him, by the said parties of the second part, in hand paid, the 


a a ” oo Bad ary ae 
receipt of efeigrs is hereby acknowledged, and in further consid- 


y 
> : 1 '. — ? ] oe } * Bao 
eration of the faithful keeping, observance, and performance by the 
Salt yee = the second part of the stipulations heremaiter con- 
° } 7 : ’ : | vali . .* £ ’ i _ ee 
tained we DY then kept, observed, and pertormed, the said party 
« i . 
7. a — ] ee hci 
of the first part agrees to, and hereby does, assign and set over to 
= — oad 
the said parties oO] the seeond part the entire rent, title, and interest 
. : ee ais ’ ° , . —_ y Y a a j res j ty : 
1 and to sald 1nVvention, as secured bY SsHict tetters patent. for. to. and 
° _s } “e t - a ] ‘4 oe | j ? | - | me — 
in the whole of the United States. the same to be held and enjoved 
a — eee P : ca ) ;' ” . , | 
Ly Lile sala parties Ol Lhe Second pracy rOr thelrown use and behoot 
i . ae } i +. 1] 
ot their leo resentatives, Tully. Treely thd entirely to the dll 
| { 
end Ol the term [fo] which snd letters pct i oranted SUD TEC LO 
a 
the Stipulations hereinatter contained - and covenants and AGYTeeS 
} 4 a ] , ¥*T ] 
that fe WILL, at tlie req dest dha CAPM ise OF the salad rt \ tT The sec- 
~ 2 ute al lawful i writit nd a 1] 
Oiici prcld by & yecute all sue i\Vw l Liis ih) S Ol WII - Lila iV Li 
as go. } a 
SUCH) lawful aets and LhInAws, aS MAY we requisite ana proper to pro- 
i | 
| better securing 


Cure a reissue of sald lett LeTrs patent tor tne be 
parties of the second part t of the interest hereby conveyed to t 
intended s be. 


\ienaiel Th » said pa irtie S ol the second part agree to pay LO sald 
Partly of the first }) art, by s hel irs or ASSIONS, a royalty Or pat nt 

25 tee Upon all ot the sald sateuted bedste “ds miacde and sold by 
them, at the rate of seven per cent. upon the wholesale 
prices recelved by ong i} therefor: and, furthermore, tO Pay tO said 
party of the first pal his heirs Or assI2 us, one-half of the net profits 
which they may derive from the sale of any rights and licenses in 
and under said letters patent, and they agree to account for in writ- 
Ing, and to pay over, such sums as may be due under this clause of 


(genie Wnt at the end of each and every month trem and aiier the 


date hereof; and, fu-thermore, to keep just and true books of ac- 
count, to be open at all reasonable times to the inspection of said 


si haga : | aca 
party of the first part, lis heirs, assigns, or his or their duly author- 
t : = ; ] . 2 er } } 
ized agent o1 agents, and showing the number of said paved ted bed- 


_ 


steads made and sold by them, and the prices received therefor, and 
showing also all rights and licenses grante paul and 
the amount received therefor. 

Third. The said part ics of the second part promise a ade’ ree tO 


mene 


‘ 
< 


lercement, 


ndants under s 
Lidl | 


< 


w! 4 


KLISHA E. 


EVERITT. 


47 i] , 
bie Sale, and bhat they be 

1 } 
ieys shal] Upon such account 

. , 
rea to reassign to your oratol 


ae all improvements thereon 
ntion under said agreement. 
ined by an iInjunetion from 

he said patent and 1m prove- 


| 1 ‘yy? es >? " } — 
than vour orator. and trom 


7% * — ,% ] . ~ > sy ¢ > ‘ 
IPhiture Under your orators 
(>?) 

Ir POnNOrS MaV aeen) Meet. 
yT>TY VIT ng ’ 

PEE MITCHELL, 


Mi P. BOWMAN, 


Solicitors tor ¢ ONLPLAUnants. 


alnant, being duly 


contained in the foregoing 


4 , TRIN ‘ 
re. are true. and so 


a O75 
0 
LS in cl Ve CaS 
OTTERSON. 
a Tt 
p . ‘ 
=) 


pica, GeMuUurrer, OF answer 


ftter service of notiee of the 


LE MITCHELL anp 
‘LL P. BOWMAN, 
Att’ ys for PU 


$ 
: 


Re ya Anetra ath 


eT 


HENRY S. TALE 


COUNTY OF PHILADELPHIA 

[lenry S. Hale, Artemas Iailburn, 

1, and Warren Ilale, beme duly SW 
adliswer { 


ion from 


UT 
1) above their 


“ton 
melded 
@ Ol) Thtorma 


HENRY SB. 

ATVPEM AS 

J. WARREN F. 

CHENEY KILBURN. 
HALE. 


tVERITT, 


~~ 
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sd ps gM eae ae me | wT 
neariv five thousand 1 ust nh their fetter o venty-seventh feb 
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letter of twentyv-ecighth February cOoiot Tasks €9 Ie) Vi] 
; ] : 4 _" | ? i | ley yrs) 3 e- i | . rT 
Mason, a member of the firm of D. P. tHlotloway & Co., they say 
oq TIN) } . a | .- , . . es re { { 1 | | t ‘ 
Che bed IS JUSI splendid as 1t 1s. ln the taee of these declarations 
e/ i 
? | } ie. ’ , } . © fas 
} t ) , ) +) ° \ } af sy} T } } } Le 
the defendants eannot now be heard to obrect that th Diglllitlil s 
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ae ee , ; “ae a 
iv TV09 f +) ‘ es , "Or ) ) ] ‘Viet ? 4 t ‘ye 6) | “)7 17 
plaintiff, and any improvements in said bedsteads and patents 
A e A A 
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iy 2 ; . i, i ] p ‘ Ris -Escrt? , ‘ ; fatata +)? } i 2 
(U theretor should be held and echyoved OV the aerendahts, unde 
? } | " " 
i 4 . 4 Vas sy cet 
and subreet to the terms Of the contract. 
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4 through ( rCOTee Hlardine. lUs(.. thas Oplnion of LI. 
WW. Beadt W& Co., patent solicitors. 11] Washineton, anil were advised 
by those gentlemen that the plaintiffs patent did not infringe upon 
the Maine patent. (exhibits 45 and 46.) 


1} ‘ ; eo - al a ad j es ee a 
SHOrelyv after the execution of the agreement With = thie plalntil 


"O* } 1 ¢ ] 7 } 
LIST. IS74. the defendants took the ObDTION O« Chartes 3. 
l 


the defendants appear to have begun the manufacture of his beds, 

ana they eC Was made 11) the month 
a ] —)s ’ tee | a See 

()n the third of October, 1876. the Hal W IWIDUIN Manutaetur- 
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| ] 1 } : } " ° 
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been in their debt, according to their statement o le account 1 


7 ; ® , . ‘ Fs - P = -- . 4 , 
bedsteads, which they distinguished as Nos. 10 and 11, although 
—— a i — eae . 8 Be ss a ee ac Pes 
Lhe bedsteads so numbered were marked as beIng® made uncer the 

? . . . ° 
plaintiff's } 


and wrote to the plaintiff on 
Kix. 7 


rixy ® ' ] 4 ¢ ] oe 
aatent. They afterwards paid royalty on these bedsteads 
yetover. 1S withdraw- 
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Ine their objections. . 
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‘ the rovali to the amount admitted hy the defendants. SCeINS to 
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| | fy mention Phe Champion Folding Bedstead and 
(*) ted twenty-fourth March, 1874: tenth February, 1S75 

| qd A (Y{] IS76 hlipete I septlenroel ISTO and Lh} 

le \ Iso 0 e the articie So advertise L tha name oO 
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) Mlarch, 1879, in the “American Cabinet Maker.’ In 
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pon an entirely new 
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tisement of his hnahie as the inventor of the bed: but that action 


Upon the prec ot thie detendants Is relevant and material 11) this 
Controversy as ¢ vidence of a purpose Upon their part to appropriate 

] ; | } ,} t,t ; 7 ‘ ] : - 2 . a . - , i. ea 
to themselves Lit WChHeHEL O} the piaintill S invention, and lS very 


consistent with thelr treatment of the plal tiff in other respects. 


] | 4 1] ; ] + — . : ] . 
As the sates of Le HNedstead Wmcreaset alia the amount of the 
plaintifi’s rovalty grew in lke proportions, the defendants seemed 
oy te ee | ue ; 
to have formed the purpose of compelling his reduction and ulti- 
Po -, {" +] featur cis ——— : , om ee 
mate relinquish: t of even the unfairly diminished royalty which 
T } ’ } rs re pm pay . , ? 4 re 
they then allo I hin ln Juiv, S77, the detendant, C. Kilburn, 
} 4] Peres 2 ee i Pa p? 1 ' - 
asked the pPlaihitlil to readuee tls royvaltv irom = 4 to 53%, and, on his 
m } \T, rr: . , i antid ] j ] ; | eae ld : ; 
retusal, iV IN L] ae | Lihat the aerenaants wout SLOp t 1¢ 
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Man uUIaclure, OF DIaAKeE OHLY eCHnough to hoid the ved, ali <CE}) OT 1erVrs 
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(on fourth November, 1570, one Ashe [3. stevens, a mechanical 


inventor, had entered into 2 written contraet with Hale. Kilburn & 


Co. ,(“lexhibit No. 66°), whereby, cnter alia, it was stipulated that 
Stevens should devote so much of his time and energies as said Hale, 
Kilburn & Co. may deem desirable to the perfection and full devel- 
opment of such Inventions and Improvements as they may desire 
an interest in. Inthesummer of 1877 thesame Mr. Cheney Kilburn 


told stevens that the caelendants were paving a heavy rovaltv on 


Lil pode drtdit sSbead, ana adlrvected hit to vel up a new bedstead. 
a. a 4d ee ioe i | ] = vale Se ; } 
O2 At some time prior to Vecem bel IS77. the defendants had 


, r - } on cues 1 X\T» : } ? | ' 
CO ]lSU i ahd retained as thelr’ Counsel Vir. D. Rodney \ aSolh, 
ee 
, & 


of the \\ aslilheton bar. Viv. Mason Wiis called Db) the defendants as 
a Wwithess In the ease. Ile was examined on their behalf as to the 
professional advice which he had given to thi endants with re- 
eard to the purchase of the Stark patent and their relations to the 
plaimtiff. After he had been examined the plaintiff ealled Mr. D. 
P. Holloway, who, though not a member of the bar, was Mr. Mason’s 
partner and acted with him for the defendants m the transaction of 
th patent business Vir. LLolloway produced a number of letters 
| 


— 


~ 


the defendants to his firm and to Mr. Mason relating to’ the 

al business wit! Mir. Mason. The admission 
etters Was objeeted to on the ground that they were confi- 
iat by the rule which forbids 
counsel to testify as to their chents’ confidential communieations. 
[It is undoubtedly true that if Mr. Mason had not beep called by the 
defendants as a withess on their behalf and examined by them as to 
his confidential communications with them, the letters in question 
when produced by Mr. Hlolloway would not have been admissible in 
evidence, Lay lor vs. Koster, 2 C. & P.,195; Foote vs. layne, i id. 4D, 
nor could thedefendants have been compelled to produce these papers, 


Minet vs. Morenn. Law Reports. S Chancery appeals, SOL. 
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But the defendants, having called Mr. Mason and having examined 
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Hil as to thelr Conwadential Consultations WIth him, cannot insist 


upon the exclusion of that correspondence between Mir. Mason and 
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themselve Ss Willeh tests the accuracy OF fliS testlmMony. 


Mr. Mason testifies Pr Oe 940) that before December, LSiié, he had 


wt 


SARA <I els at Nn 


I: 


A 
- 
— 
> 
° + 
j 


-__— < 
~ 
» { eae ee 
-_ 
oe duns 
4 
, - 
© 
7 
- 
J 


f 
wt 3 
CG 
-_ - o =. 

i> Bae 

a ae 


ome 
ew 
~~ 
~ ~ 
— 
o- 
= 
— 
. 
“ j 
* *~ 
‘ 
—~- o 
j 
~~ 
— 


a 
—" 
. 


» — = 
> 
samy SS 
— , _— 
end | weeded ae 
ne — So =. 
a OO] aw 
-~ » —_— 
ee — 
— 
wee = “ 
~ ae —_ 
a ov 
i ; 
a 
f Gund 
— —_— 
—— ™ 
ye 
~~ —~ 
7, —_ pa 
- f ~ 
m - ‘ 
_ fe las 
—~ 
— 
dt a 
= —— 
~— — i 
a ee. 
ot jf 
> ai 
—_ 
aa s — 
D =. 
. ~— 
J - . 
: a 
— ~ 
-—— — 
. Sten —_ 
a — rd 
| > a 
—/ eel 
—— Z 
a a 
° —_ 
a) _ ““ 
* um? 
: — 
s pee I. 
———— . 
om — 
— - —~ 
9 — 7 
- ~~ —— 
—_ oe -s - 
. ~— at ~ 
™ fi ~ ~ cow 
fess -~ od - j 
« ’ f 
— ~ 
_ ~ —— 
_— “== = 
~ _ 
- a ton 


- 
ee 
pon f 
— . 
oS = 
_ 
--- 
id _ 
no ad 
_ 
we f 
— 
— 
-— 
— 
- 
— 
-— 
r a] 
~ a 
ee 
— 
— 
aoe 
—— 
a 
ou 7 
ae — 
— -.« 
— 
ad 
oe 
sl 
a 
nl 
wee 
——— 
— 
" — 
— 
~—— 
_. — 
_ rr 
— nia 
—! 
a 
— 
-—— a 
— 
es 
os 
_ 
~~ 
a — 
a — 
— 
g ~~ 


ame , 
— f 
’ ° en 
jun ~ —< 
aii’ we! ped 
= —_ 
ow j 
— . 
—— a — 
~~ os and 
ote f f 
oe ow 
~~ pan 
on v, 
= ; puna 
eet t ~~" e 
Z a 
— = 
_ pow w 
a, ot hee 
ead m— » 
P oid g 
po) 
ow ° 
-_— a 4 4 
~ | 
~~ 
f ‘ 
. rt 
wd ——~ ° 
yea 
—~ 
— - .e 
feed 
eee =— — 
ee _ mee 
pad on 
— s 
and »~ 
ow and . 
~ ar a ee 
~ 
a 
Yaa 
——- pt ° 
— a 
and oomnd 
si —— 
ad 
—_~ 
, 
. 
~~ 4 = 
ow i= 7 ie | 
~~ ZF . 
_ - 
= i 
anna an 
a al os 
~~ — . > 
— — — 
—_ 
— = 
f pag S 
anil me 
ow pond it 
—. os 
pa 
med - one 
a@ ny ~ 
jm —_ 
— —— | 
ne —— 
* = —_ 
a | eaten! 
i ~~ 
’ 
va 
-_ 
+ 
4 
~—— ‘ J 
a ae 
~- en od 
s 
J Se nee, 
—_ _— 


~~ ' 
, om 
a “ 
— ~~ 
in ~ 
— Seal 
se 
~ 
~—_ 
~ 
. »~-* 
ae 
—s ” 
ot eel 
—. ne 
—- —_ 
a 
ad 
od 
— 
te — 
~ 
—— f 
~— oe pe 
— 
— 
ee 
A 
= a 
- eee 
* 


a 


wn tw 


}? 


f 
/ 


SJ 


f 
J 
~—— 
j 
— 
-— 
. 


~~ 
; 
roe 
— 
* “ 


* — 
. 
— 
— 
; 
~Ss 
~~ < 
mee + 
ow ~ 
—— 
4 
- 


. 
a 
Le 
—_ 
4 ‘ 
> 
._—h 
df > 
‘ ww 
we 2: 
oo 
‘ 
, . 
— ~ 


« 
ro 
f 
— — 
— - 


- 
o- 
-~ 
f ~—— 
~ — 
~ ° 
o— 
— 
« 
— — 
“ ~— 
a ow 
_ 
—_— 
aa 
a 
west te 
— 


. 
— 
— 
— 
. . 
o pun I 
—— 
~~ eo} 
f 
~~ j 
oad - 
‘ 
— f 
a a] 
. 
© coy 
j 
no 
— 
. 
f . 
a tod 
— 
Pp 
~s ney 
ip mete 


a 


HENRY S. HALE ET AL., &C., VS. ELISHA E. EVERITT. 15 


veritt patent, and constitute it an infringement upon the Stark 
patent, reissued. Whether or not they succeed in accomplishing 
- result 1s Immaterial in} this case | 

Stark’s application for a reissue. was granted, and is numbered 
3161 cll i¢ lL dated ninth April, 1S(S8. 


On sixth March the old assignment from Stark to the defendants 
was burned, and a new assignment from him to the defendants was 
drawn and executed by Stark,and received by Mr. Mason on behalf 
of the defendants from Stark on seventh March, 1878. Ir. Mason 
appears to have held his assignment in = custody until twenty- 
seventh December, 1878, when he deliv it to the defendants, 


and it was ene sixth January, 1879, a the Patent Offiee «at 
Washington, in liber T, 25, page 70.) Mr. Mason, when on the wit- 


Hess stahea, endeavoring LO justify his action 1) revarad to the 


} 
filing of the Stark petition for reissue, by statlne that hh mad held 
thie Stark assl@niment 11) CSCLTOW, and threat if never Was techni- 
cally delivered LO the defendants, hor did tit! Vesti 1) Liem 
until twenty-seventh December, Sas, but is the defend- 
G6 ants had bought and paid for the Stark patent on twenty- 


third February, 1878, and as Mr. Mason was paid by them, 
_ We acting for them 11) the >) tark applicatio 1} for reissue. if is 


clear that the delivery of thes nti assignment to him on seventh 

canes ISTS, was a delivery to Nie chents, the defendants, and that 
ther equitabl - title to the patent vested on the day of its purchase, 
namely, twenty-third February, 1878, and their legal title on seventh 


Mareh, 1S7S. 

Qn the fourth of Mareh, 1S78. the defendants wrote to Mr. Mason 

“Our rovalty to everitt becomes due on the tenth instant. What 
lo vou think about noti fying us that we infringe on Clark, so we can 
have an excuse for postponing the payment of said royalty? You 
may think best about notifying Everitt also. We judge the patent 
will be issued next Tuesday, ninth instant. Can vou fix it so we 
will get word, say, not later than the tenth? We have always paid 
his royalty very p rou and, of course, We are anxious to have it 
cease Soon a s possible.” “Exhibit 81. page GOL.) 

On letouth Mareh, ISTS. 1 he defendants wrote to Mr. Mason: 

; Would like LO see vou anid show Vou a nae wherein We have 
covered up the space which Everitt claims for pillows, ete., at a cost 
less than twenty-five cents. If you desire, we will send t 
by express to you.” (“exhibit $82,” page 602.) 

On fifteenth March, 1878, the defendants wrote to Mr. Mason, send- 
Ing him the model referred to in their prior letter. (“ lexhibit 80,” 
page 601.) 

On first April, 1878, the defendants wrote D. P. Holloway & Co 
requesting m to send notices of infringement in Clark’s name to 
A.G ry oO boston, anc De Crratl & Ts lor, of New York, alleged 
infringers of the § tark patent. (° Exhibit 90,” page 605.) 

On the eighth of April, 1875, the defendants wrote Mr. Mason, 
requesting that the Stark reissued patent be mailed to them. 
(“ exhibit No. 85,” page 602.) 

On the tenth of April, 1S78, Mr. Mason wrote to the defendants 
the following remarkable letter (“ Exhibit 40,” page 97); 
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On tenth Julv, 1878, Mr. Otterson, as counsel for the defendants, 
have been brought in good faith, and to be ad- 


ICV INY the Suit TO Dave been 
ers e defendants and to the interests of the plaintiff in this 
to Mr. Mitehell, the plaintiff’s counsel, inclosing him = a 
re Stark bill for his examination and for the examination 
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The bill avers in its sixth paragraph that the “said defendants 
ha ontinued in default for more than sixty days in not account- 
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HENRY S. HALE ET AL., &@.. VS. ELISHA E. EVERITT. yO 
74 The circumstances of this case bring it clearly within the 


rule. The relation of confidence between the parties created 
by the contract for manufacture and sale by the defendants, under 
the plaintiff's patent, the defendants’ covenants to promote the sale 
and introduetion of the bedsteads made under the plaintiff's pa 
and LO advertise the bedsteads under the plaintiff's. name, and the 
defendants’ fraud, beginning in their suppression of the plaintiff’s 
name In theiradvertisements, continuing in their false accounts, and 
fitly coneluded by their secret purchase of a prior patent, tl 


tent, 


heir re- 
issue of that patent In such shape as to eover the plaintiff's patent, 
and their sham suit for infringement against themscel ves, all combine 


—_ 


to make a case which merits the severest condemnation which a 
court of equity can Impose. 

The master reports that the defendants be directed to assign to 
the plaintiff the Stark patent and all their rights thereunder. 

The defendants cannot be permitted to deduct the one thousand 
dollars pac by them to Stark from the balance which is due bv 
them LO the plaintiff under the account. Havin failed in their 
speculation in the purchase of the Stark patent al 1e plaintiff's ©x- 
pehse they must be content to bear the loss. 

The master submits herewith a form of deeree drawn in aceord- 
ance with the facets and findings herein reported. 

CHRISTOPHER STUART PATTERSON, 
Mast i. 


— 


horm of De Cr ce, 


, ? 


And now — thiscause cameon tobe heard at this term on bill, an- 
swers, proofs, and master’s report,and upon consideration thereof it is 
ordered, adjudged, and deereed as follows: 

inst. Upon the aecount as stated of the defendants’ sales under 
the plaimmtift's patent and the contract of sixteenth April, IS7-+4, the 
defendants are indebted to the plaitiff in the sum of SOG 55.07, with 


. 4 . - a 1 > 4° . 
Interest from tenth December, 1875, the date of the entry of the in- 
terlocutory deeree in this cause, and the defendants are hereby 


directed to forthwith pay lo the plamtilk the said sum of $6,455.07, 
with interest as aforesaid. 

Second. The defendants are hereby directed forthwith to assign 
and deliver to the plaintiff the letters patent for an improvement in 
folding bedsteads, numbered 148,940, and dated twenty-fourth 
Mareh, 1S7-. 

Third. The defendants are hereby directed forthwith to assign and 
dehver to the plaintiff the following letters patent, to wit: Number 
159,908, granted sixteenth February, 1875, to TH. W. Curtis; number 
181,450, granted twenty-second August, 1876, to C. Kilburn: num- 
ber 182.465, granted nineteenth September, 1S76,to 8. D. Newcomb, 
and number 210,777, granted tenth December, 1875, to Henry: 3. 

Hale. 


(*) Fourth. The defendants are direeted hereby forthwith to 


assign and deliver to the plaintiff the reissued patent num- 
bered SIGOL. and eranted ninth April, IS7TS, to Andrew Stark. 


Fifth. The costs of this cause are to be paid by the defendants. 
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Lob HENRY S. HALE ET AL., &¢., VS. ELISHA E. EVERITT. 


L7 | De ceptions of dD fendants 10 thre the Report of thre Mast Vs U. Stu- 
/ 


aril Patt rsove, lisq. 


In the Court of Common Pleas, No. 4. Sept. Term, 1578. 


[. Mode of accounting. 


|. The learned master erred in finding (page 6) that there has 


peen no such Statement or settiement of accounts between the plain- 


: . i } . ; . , } a ] } ] — } , _ | ; > »y*> 6 . 
bLlifanad defendabts as would be conciuslve agalnst the tormel and ra | 


( 


Dar to lurtner accCOountIDES. 

2. In charging (page 9) the defendants with royalty upon the ag- 
cregate of sales at the rate of ten per cent. discount from the retail 
1] ice. Inste acd Ot « haremnge at the rate oO] thirty-three per cent. discount, 
\\ ich was the net wholesale approximate rate or price upon whieh 
he plaintiff’s royalty was to be calculated 

3. In charging (Page 9) the defendants with royalty Upon prices 
I’ el\ | where hie sales stated by th Mastel to hav been Upon ral 
— ; m 7 { . } ce — ] ] ha 
Wholesat asIS Were 1h Tact hot Upon suci basis, the wholesale basis 
being shown by the testimony to be at the rate of an average of 
Ul roUvV-U i pel Cell disco Ltt 


, 
} 


’ ’ >| ] } a j ; : - a2 3 
Were WiOlLe@SALe Sales, whethe Ohne Or» more articles 


were sold at atime, when Mr. Roberts testified (page —) that he used 


4 I ° r 4 f \ > j . . } ’ 
ct 6h Stallnpe (page sa that (). —D Roberts admitted that all sale S to 


i la ” ' Ps iy ta5 cyi11 | ] 117 ' ‘ Fr } . Lee 
\ ViIoiesale OHV to AIstineulish vetWweelh sales to Gdeaiers 
7" hee orl arties. and withou = oe a 
and tho LO Private Parules, ale Without reference to the Dun bver oO} 
itil ro 
I \ ~ SLILCA 
‘ . , ; ; 
. In chareine defendants for all articles sold to dealers as whole- 
“y , ] 
i 


ry ; ba i as 
ic Was sold, ld face oF the testl- 


saie Sales, although but Vsingie artic \ 
Novy oO] Mr. Hoffman. pPlaintiti sown witness, that the oni, whole- 


. te 
‘ 


. . ] ] : : } P ‘ 
Sell made were to the branch store and the AYCHCICS. (Hee 

SULT 

# rf te ee | ore \ i. 7 ° - 4 at ] ’ ; ’ “ 

O. LN Stathhie (pagQe ——) that the defendants based thelr claim. to 
vey l1‘*] thirtv-three and one-third ( " (AT) ia } iF Ty "2 +] K 11) 
‘ ‘ ‘ ti ivy 4 Ai ci ‘Jil tiid i pel Cent. Upon Tipe ti 1)] if LEC iil 

11: 7 ] : } F ' } . 3 Be } 
OLILTIe woods to their braneh stores at that discount. ' Lhe evi- 
| " | ‘ ¢€ ’ : {5 ] f ‘ » ¢) ] I.a14 

denee shows and the master hinds (pages 12, 15) that they had but 


one branch store, viz., in New York, and agencies in other places. 

7. In finding (page —) that Exhibits 9 and 29 put the matter of 
rate of discount beyond Question, as these exhibits applied only 
to the time of their issue and to the sales in this city. 

S$. In stating | | 


—) 
— 
~ 


~~ 
ae 


age 24) that “the plaintiff was not permitted at any 
time to have access to the defendants’ books of original entry,” when 
he himself testified that upon only one occasion did he ask to see the 
other books, and there was abundant testimony that afterwards the 
books were offered LO him for his inspection, 

%. In stating (page 24) the defendants’ method of keeping their 
accounts relating to this branch of their business in a separate book 
(No. 10), im such a way as to imply that it was with a dishonest pur- 
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Stark patent as originally granted. The Patent Office examiner de- 
cided that it did not. Mr. Mason. the defendants’ counsel. advised 
them: that it did hot, an | the defendants having seeretly bought the 
Stark = are | their concurrence in that view by having that 
patent fraudule reissued in such shape as apparently to cover 
thi vlaintiff’s sales it. 

The haster has found 

lL. That the interlocu LLOPYV decree having directed the defendants 


to account under the contract, it Is not, at this stage of the cause. 

open to them to set up the alleged invalidity of 1 
want of consideration. 

| 22 Il. That a State court has not jurisdiction to determine as 
to the validity ofa patent, nor to decide a question ot nifrings 

brent. 

LI] Tha at the prior rejection of the plamtifl ‘Ss patent cannot atiect 
lis val lidi subsequently granted. 

1 plainti if s peut Clit did hot infringe ()}) the Stark }at- 
Cht as originally eranted, 
the def ndants Cannot how be heard 11) the face oft their 
declarations, as un ioted upon pages 21 and 22 of the report, to object 
that the plaintiff’s patent is lacking in util y. 

VI. That the Stark patent was reissued as part of a fraudulent 
scheme, 1) order tO cover the keveritt cl] 
niringement of the Stark patent reissued, and that whether or not 
that purpose be accomplished, Is Immaterial in this case. 

Mr. Biddle contended that the master was in error in ho 
threat the liite rlocutory deeree In) this Cause prevented the menanengtee 
from raising the question of the invalidity of the Everitt patent, and 
also in error in holding that a State court has not jurisdiction to de- 
termine as to the validity of a patent, nor to decide the question of 
Infrineement. 


reat ] 


As to the first point, the master Is of opinion that however com- 
petent it may be for the court to hold itself free, notwithstanding the 
interlocutory decree to eonsider the alle Le “dL lure ot the eonsidera- 


} 


tion of the contraet between the parties, it 5 hot COT petelnt tor the 
master, as its officer, appointed by that interlocutory degree, to regard 
as open a question which that decree concludes. 

As to the second point, the precise question 1s whether a State 
court has jurisdiction to determine peer a patent infringes upon 
a subsequently ag issued patent, the objection of infringement being 
Sel up by Wi Of defence toa suit under a contract. The aint - 
not Upon i validity of the patent, hut Is exclusively upon the 
question of infringement. It has been held that the issue of in- 
fringement, even whe ‘nh set up by Way of defense. is not within the 
jurisdiction of a State court. Parkhurst vs. Kinsman, 2 Halst., Ch., 
GOO. 

That ease anid the doctrine assert ted by it are eited and re coenjzed 
by Sharswood, C, J., in Slemimer’s Apps eal, Sth P. I. Smith, 165. 

The master, therefore, feels compelled to pees on these two 
Holts, to the views stated in his re port ~ "ie juestion being one of 
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resent: Messrs. Bowman, Otterson and parties. 


a Aan 


vi 
i 
- +¢ ’ ; " ae ] 1] ] + 
i”. Otterson, in reply to the eall made at the last m eCtIng. pro- 
] , QO :, 


| 7 , 7 — 
| } } t \ | t ' , wy 4 1 () ¢ a ] ] Pa 
l. PUAXATLLODIT gz szcuters Praveen NO i ye PW) Yrahnted to I Lit IN |I- 
at . 1] ] { ' i 1] ¥ ° 
gama i ¢ wise ~ | i? )’ \’ | » | } 1} } ee | 4 . , 
JLLT TH) Lil LTtl V1! eee q& bili O}] hy) PVCTIICTIL i]) Will LPrOLS: 
l } ? } i 1 } 1 > = = ; 
) = g* 74) ; . 
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‘ 
> H ] ] + 1 { 
‘ ') } t [ Tf . t in ] 
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} } - j 
} + ’ | »? + *)-) y ’ ] 
i()} “clill SUC dated bad dex UY Si 
, hy 1 v = 
ry. | +7 } } 14?) ; 
) PUN TI ( JC ULC IS JALIL VO > eA i. = Pred ra) Si) or 
: j ’ : 1 ( , pay 
’ ; Ne. ~ 
reneen ‘= © Pit Cjcl i} Cp rT é } i i> 
V1 I> ] 1 . } } ’ 
i? ti") 11) > PyiNQTNITWVt tj 
ft. IQ) . 2 ‘ i ()] s 74 iid] piis pitt e “cl L4 ‘ \ i ~~ | . i I ‘ 
] ] } 
?” a ¢ sy ft P)é i } , ; + | I j 
NIi () SOl) States that fre S 11iStru LUO) 1) Cd 
| ) | | 
’ i 7 , ¢ } t j ; . 
< { cl i I} i? { Lit Lf) (1 i ( | {j 11) ~ | \ I } C iit - } \ = 
1 4 
} , , 
POL tr) ist ¢ i({ is 
7 ’ aha } | P - ‘ 
} ,*) I a ‘ | as i : ; 
1‘ (eu hi {J & ES LP screl \ Z21N1Q } pita LO } ci i i 
5% ’ 
} ) ] | 1 ~" t 
wey cy | raqi4) Jarek see fp spf 
\] e. | 3 Chen ¥ x ki PaWU Al Lo cil i j 
; ) 7 ) > ° 
_ m YT it) , 4 } Get ? 
res Ne Master and thre Pualnty 
La | 
' | ‘ ) T } } } } } | i 
ij) i i OCCAUSE Ot Lii¢ { LPaAl iil ii t ss % i | \i op Fe Vi an 
| r ] ( | . 
\ j \) i « \ ‘) } t 
4 PASAY clil () ae i] Cicl\. } CULECECEE Vu cat ii () 4 eu «)] } (*})) } ‘e 
4 cs 
" ? ‘ , 1? ’ ,) ' ‘ ’ 4 4 
()j }}) ‘= ('] yj COUNCIL! pore VC ci Lid ( LI1i¢ { cle QOL] Lf a I i i 
11a ici 
7 , a 
} ; *) ? os, 4 | “2 
ij act i Se. Ce &). 
\d ) ’ sicl 
cits ; ’ ; > i 
AAGTOU (fk UCCAUSE OF SICKNESS OF MaAste] 
1 | , Pp } 
i r>17 ,* , a 6) 7 ) 
i i< i ( cit > Td. TN 
. j 
| \f RB r | 1 
. } Li . ti -¥«v?) ’ ) tT hy ,«) > « tay " 
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& 
’ 7 
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i ‘ cil () i] he re LOLOL? Call “2 J ( LD {] CU \\ } I eet ster 
+ i + 
betore t! next meetlne 
4 } } riNy } ‘> ] +) 
\ i f | 17 Fs i  f 
Adjourned to Thursday, 23rd, at 3 p. m 
‘ 
. | ) { ’ ‘ 
f rR 
Lot) cs. Ss INO. 4 
7 ‘yy rrr ; 
VERITI [| \[] 
. — ‘ T 
. > { + oe 
r {} ‘~~ § * $ Af — rf ; i) 
NO) r » , 1. .\ i I Li i i A LO é 


) , : ; 4 } ae ‘ By ] | LR. £2 ] 
Dr. Sir: As requested by yourself and plaintiff’s counsel [ sul 


mit herewith under their eall, the accounts from the defen lant’s 
books. 

These are as follows, V1Z: 

No. 1. Is the account of sales by di fendants of b dsteads thie SlUp- 
posed they were making under the plaintiff’s patent from September 
tf, LS74, down to and ineluding October, 1878. | 


No. 2. Is an account of sales included in former accounts rendere 

. a = re | £ } = 
to eereeeeaees ]}) person, alidt Upon Whlleh tiie detendants have paid 
rOvVaitv, as they claim. by mIstake 


No. 3. Is an aecount of further sales made by defendants of th 
articles that elaim to be exempt from any charge of rovalty. but 


SS ys 
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which have not hitherto been accounted for except in their answer 


this LS 
No. 4. Is a statement of the payment Ss to plaint iff made by de- 


nt since the = of the contract. 
they ask thi; it Ui! S pa per be annexed tO and made part ot reeord. 
Respevtfuliy, OTTERSON. 


Meeting Thursday, 25 Jan sorb IS79, at 5 p.m. i 
Present: Messrs. Otterson and Bowman and parties. 
\ 


i 


ve . ] I . » , — — 
’. Wtterson hav Ine produced { he aeeount Ss VW hich on Is Januar Vv, 
S79, were filed with th 


e master and sent by him to plaintiff’s coun- 
el, the plaintiff’s counsel now call on defendants to produce the 


ooks showmne all their accounts of sales and manufacture of the 
nted bedstead under the I[éveritt patent ana improvements 


: 3 er oi 4 ~ 2 4 
nereon, together Wit I) ail { heir order book S ahd ot he book s VW hich 
ey may have in their possession; showing all their manufactures 


( , 
Ir. Otterson replies that the books called for are in constant use 


J 


defendants will produce them if plaintiff will pay the expense 


Mr. Bowman rephes that plaintiff protesting that he is not bound 
y pay that expense, will pay it, and ealls. 

master direets the defendants to produce at _ next mecti ng 
Lf rginal books ot account, JIT VW 1] 19 the Si ale - of be dste: is cll it 
rniture manufactured by the defendants under the patent sid 1m- 


vements mentioned in the bill of the 16 April, 1874, and show- 


Mem all NONCVS realized irom th sale O] the Salhe. 


entering into their agreement with Mr. Everitt in relation 


‘ : : } y ] } ‘aya = ‘ 
Adjourned to meet on Wednesday, 29th January, at 3 p.m. 


MONDAY, January VAS AIP 1S,9 


Mr. Owen D. Roberts, the defendant’s accountant, is present and 
ly to make any explanation in reference to the accounts which 
ave already bee en submitt ed on eall, and ‘onailiecse here the books 
required by t » plaintiff s call and the master’s order. 
Owine to th i. the meet- 


} 


Y aad Vir. Bowman. plaintiff's counse 
h, 1879, at 3 o'clock 


is wines intil Wednesday, February 51 


WEDNESDAY, February doth, 1879. 
Present: W. P. Bowman, Esq., on behalf of E. E. Everitt, 
lusq., Ie. Ie. Everitt in person. 


James Otterson, Esq.,on behalf of Henry 8. Hale etal. The def’ts 
id Henry 5. ik ... rm person. 


Mr. Owen D. Doperts sworn on behalf of the plaintiff. 


[ reside at 1240 South 5th st.; Iam in the employ of the def'ts— 

Hale, Kilburn Manufacturing Co’y; I have been in their serv- 
«a few months over ten years; I was in their service at the time 
to his 
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patent, and have been continuously to the present time; I aim their 
ehiet book-keeper; [ have their books here in reference to their 
transactions with Mr. Ieveritt; I have all the books of original entry ; 
[ can refer you to the first one. (Book produced marked City Order 
Book, M.) 

(). Do the books which you have here contain the entries of all 
all orders received by the defendants for the leveritt bedstead and 
the improvements thereon, no matter from what part of the country 
received, and from foreign parts, and do they show the exact quan- 
tity of goods manufactured and sold under his patent and the im- 
provements? 

A. With the exception of the word manufactured, I will Say Ves. 
[| mean to say that the books we have here only show the record of 
orders and sales. 

(). Where are the books which show the quantity manufactures 
A. Phe, are at the ofhiee. 

Q. Do the books which you have here show the prices received 
for the articles manufactured and sold under the Everitt patent 
and the lMprovements thereon ? 

A. Not strictly. The sales book, which is the book of charge in 
all cases except to retail parties, show bills subject to a cash discount, 
and the net amount received for the beds will not show except on 
the cash book. The cash books are not here. 

Q. Then do I understand, Mr. Roberts, that by a reference to the 
books which Vou have here and the eash books LO which you reter, 
you will be able to tell, without any other papers or documents, the 
exact amount of sales made by the defendants, of the Everitt bed- 


stead and Improvements thereon, and the prices and amounts re- 


1? 


eelved bv the defendants ? 
A. Yessir. My answer covers the whole time from the date of 
the agreement in plaintiffs’ bill down to the present. 


‘ F : , F } . ie ] = 3 ~ ie ans . 
NI r. Roberts Is requested to take up the first DOOK and look OVe!l 


until he comes to the first order, and States threat the only WaV he Call 


do is toexnmine by order until he comes to the first bedstead. 7 


‘he 
ti 


= - ] . . + ) & “ee ] > ’ ! ¥ . , 1 , 

Oni bmaexX 10) the book is the nume ot the purchase and not ol ie 
 « : 

article purchased. 


ae | eee os ed | 
When I come to an order it simply shows the amount of goods 


} c i. a ] . 
ordered. | have to refer to the sales book and eCushh DOOKS to ascer- 
- a ] . ie 7 . ] > ] : . ,} ~ . ‘ ; » 
tain the amount actually delivered and paid for. In order to ascer- 


tain the amount of voods delivered and paid for, | would have to 
refer to the cash and sales book at or about the date of the order in 
the order book. There is sufficient in the cash and sales book to 
identify the order in the order book. ‘There were no sales and cash 


received hor orders even that were hot entered In any of these 


books to my knowledge. If a bedstead were ordered and paid for 
at the time of ordering, it should be in the order book and cash book, 


but not in the sales book. 
The following books were left in the custody and control of the 
master: 


20—25U 


a . <* ‘ . - rer > a ry ‘ vy nk oa Nye rytre 
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’ ’ ¥ > Be £ } 7. > 
i elo Tuaer VOOK. IK. sales book. R. 
( \ { ( } DOOK i i , ‘oF 
] ] é¢ ‘ 1 
. ( qT i i) (oi, \] 
] } \ ( cc [ J 
TY) OrTder VOOK, IN. 
} i ' f \ 
ier WOOkR, a \ 
, } ] > 
on order book, J A l. 
} = > ~) 
Order DOOK CJ, A —- 
. s ‘ 
\ L\ Praer DOOK RR. ( 
i | Oracle] ay hw >. | | 
s | | > q . . , 
( { > 1) = ( ) ‘ i ) ()} te DOOKS \. B. ¢ - Be pro- 
(iu (} Mbt Gerenad LtS Walitlh! 1@Mm Tor Currehl use al LcLKeOT) 
the pide 
} | . ; +) 
\) i \ id iel - LheiVe Pe_ile i sil ! = nave thre \ hot ° 
. | 
\ . + | } j ’ } , aa 
if ee eget l i Poctl yj Lilt country Lhe eve LCE] I 
i 
r } | 7 | 7 = . ? 
r 137 i@- hese Doo! ~ > 9 »] Show Taye O Tele SO LC i>\ Liye 
, ; 4 . 4 Aiur ¢ = 
) Ik GIWTerent parts oF the Count tile Casi) books Ww Lt 
i 
] | } } a Ee } j 
Like nout of Sales Made HOV the |} Lneh establishments, not ww 
; riyy a oh aie 4 {° ' a ee [ee 
It 272 toto. Lhev Willi show theamout or money received trom 
sate of the juveritt bedstead and improvements 7n foto, bub notin 
Pe i | e be io a : fy At i | Ivar! t «| ®& i. \ , , 7 | fee ) 
i> ' bile WeeKIN reLturwinis QO} Lid Or adliiCht CSLELDILISLITL: ite 8 OS i 
1 } c : Lig } } , ] 4 - 
every dollar that 1s received bv the sate ot the leveritt DeasTead 
_ = ict] ‘ i | i i i i 
+} | | LPs sl | 
OVvVeImMents thade Hy th KW Oraneh establishments i ils 
, 7 }? } } | 4 +] } j | ) ,) { 1 1) vary y117 
® ee tLralistt rreqd LU) Lil ( [Sil WOOKS Can i() i \ i ,itils t { leC- 
4 ] . TI 
Pile \\ ini \ Ssprateme! ’ ici Lilie \ Lie [O] nat Caf) OT \ 
ay a 7 4 rer 
ea DV referring to th Wee@RKRIV Statements Phi anrounts 
} | 7 5 
\ mced to the Credit OF the pranehn stores 
: » | j ; oe > } hy e . j ie , "ie x ee {* 
ir’. bo nan e@alis for the statements of deiendants trom thet dif- 
Cil esStablisimMents throughout tne eountry, showing the 
: l aacl PeeelTved tor the hey itt 1) lstead Al «| i? - 
Sci it BOL’ Ge ere il Ge he Oboe? Lt i Lide 4¥GQi I ( me LCal(i alilf iftl 
F ma ‘ ' Be ] oo |S pe } 
= tO Willel \Ir. Otterson replies that they Will be produced 
Meeting 
} ] 4 . j | = ; ] ' F 
(). D ose statements show the amount of sales by the agents of 
x T es } » . 4 
‘ { i raVelilnYg avents ° 
' i’) | |, 117} ory ara har h a7 +h. 
IN’. & L fie DOOKS Which are here SHOW that. 
+] } |. Law #¢!] | » hie wy 7 
Do these books show the amounts of sales by your agents In 
é . Be > & y a t 1) ,* ef f° 4] as hd 
WhICaLO Lipany, W&e., and other parts of the country | 
a e 
4 ryyy} : ] ] ; } ; : se , . 
Vv ado not, [hie VY § Hi pois SHOW the eo00ds we furnished them 
the } her with t] it of cash paid by tl | 
1 th prices, tomvether With the Amount OF Cash pal V them to the 
i s 
j } ] a et l. ake 
erehndalil Lhat is, these DOOKS WIth the eash books. 
vain i] ] ] 4 : I J sone } | Bi J 2 
XY. \\ Ili LHeSeE DOOKS, together With the easn books, show the e@ash 
) ed from every article connected with the patent and the im- 
+) 
pr lCLLUS 
“ ' : 17 
i} i il¢ Wil. 
rT) ’ } ge - i lean } a6 1] ly oll -* ‘ > | ks: oi * :} } I 
MeiIenadalti aisO Produces ON Call the following MOOKS: ASI) DOOK 
e¢ . } Y es , 7 " 49 | $4 
C< ss 6s > . - y ‘ > - tT y 6 ‘ 
cash book D,” “cash book KE,” and “ petty cash D. 
\ ly 1) yy) val t ) t W ed sda ’ he } > ‘ Os 1?t] 18/9 
FOUuUTrHeda tO Mcel eCahesaay, COrudary ZUn, LO¢. 
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WEDNESDAY, February 19th, 1879. 
Present: Mr. Roberts, Mr. Bowman, Mr. Otterson. Mr. Everitt. Mr. 
II. ». [Lale, Mr. Hoffman, the plaintife’ s accountant. 


[examination of Mr. Roperts continued by Mr. Bowman: 


" ¢ ; if Bf - e- ill F | 
Sales book A 2? shown Witness, and he is asked In what other bor 
> _— , . me ] : ani aol i — hee } 7 
()] books the accounts are earried forward to or re-entered Ili DeESITGeS 


the Ole above referred 


A. To the journal, and from thence to the ledger; neither of wliieh 


books are as vet in the care of the master. I do not think that those 
} Re > , . j . ¥ . 

books would faeilitate the making up of the aécount in this matter. 
ry | ; ; 1] 4] 

Che same nee with them eould no ce arrived 1 [ess 0 


. oe +] l1- +] ‘. 3 
and a saving of time. [do not think that it is necessary 
those books in order in order to verify the aeeount (Mr. Otterson 


states that there is no objection to the plaintiff having them for the 
. 


purpose of examination.) Ido not think that we have any C. O. D 
books after December 27. me | looked tor them in answer to 
vour note, but was unable to find ani \fter that date the bills (( 

LD). ones) were copied in a regular sales book. I have the state- 
ments and accounts sent to the firm from other cities with mi 

CL$. P. sales book A 2, page 500, shown witness. 

And his att ae is called to a note made up on one of the en- 
tries in 1877. re rring to aC. QO. D. book then in use by the de- 
fendant. and ew & Is ale Upon LO explain what that lh: sreference to. 

A. The C. O. D. book referred to there, as nearly as I ean recolleet 

Was a private Miel norandu 1h} book of the shipping lerk, 1 


pl cl iit 
that the C. O. D. bills were copied in the regular sales book is 
i 
. | 


| " + + - . . + 5 
proven by an entry Immediately preceeding 


rixy ° ’ ‘ . | } 
to. ‘The journal I have reterred to is a regular journal, whieh 
{° : E : : -_ t 1 ‘> ] . _— | 
rl elasses Of aecounts are Kept. l{ Is hota Genera: Merenan- 
dise journal. Itis only kept for special purposes. It is not a pri- 
! e i | i i i 


vate journal. Entries are not made in it with reference to 
of the Everitt bedstead ; no original entry of any sales of the Everitt 
bedstead or the Improvements are madein it. The journal has 
nothing to do with the manufacture or sale of Mr. Everitt’s patented 
bedstead. They would not be of any use or bene! in thi 
Investigation. NO day-book 1 journal form Is kept. Ll can tell DV 
the chi que neste that the aeeount has been transferred to the jour- 
nal. Wherever this — mark does not appear the account has 
either been alas d void or paid. ‘There ts 1 ) 
‘heque made to show that the aecount has 
Bowman call the weekly statements of accounts of sales returned 
by stores in pees ‘ities of the ane bedstead and the improve- 
ments. The same are produced by the defendants.) They are the 
original returns made by the stores outside of the city. ‘They cover 
the time from pm S,1875,to November 2, 1878. Thi y do notsh 

the sales made | vy the agents travelling through the country. The 
accounts of one aa would appear in the orde1 


nat 
- 
~~ 
a 
mn 
f 


o other mar 


i 
{° ] ‘ 
eel trahblsterred. (\Ir 


} 

i 

} 
( 


~ 


S 


} ] ] , 
bookKS ahd sales 
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; = . ‘ 
DOOKS which Vou ha Ve, hese week lv statements go not ap} ear Tn 
the sales or order books. These statements are the on 


< 
| oO. g ] 1 _— } ; } 1; i+ . 
have Of saies Made DV outside estabilsiments 


] ; -< > i : . 4 al) | { ‘ 
ww ~ book A [ sHownh witness and fis attention 3s eatied to an 
. Wa ™ . ] se - i i Ss é } 
©} Fl OT page S6. and he is asked: I nol Ce IT} an entry OH page Ob, ve- 
i < A ‘ 


7 , “ 7 . 
yan account of a sale of a bed spring, We., that you have vour pri- 


. 
‘ { arl Indiesati } “) crriss. wat wighiely Vlad} (4 { | . frayste 
V cit mark, NaWating, aS yOu previously eCNpilahed, the trahustel 
, i i 
: os f 4] nt , —a oa : | ] wn | 1) ts <a la 
Lilt LCCOUNE tO Lhe JOUrNAa! \\ VOU De KILG CHOU LO StLALC WIICLILE 
° , | } ’ 
T 7{’ t 4 ‘ i> ? } ) | : ' - . ) 
LOe Private Mark IN this thnstanee Meahs that th iccount has been 


transferred to the journal’ 


| . ry] 4 | , ] ; + ] ] iD 
\ it Goes. Phe entry Lier ( ] ) Pela s otne saie of an 4\ 
ritt | \W we ? + | f ] > 1) | @ 1} 1 , { Wesere 
con ae Ded iti nerevel boa { ILI { ii] at Ss seell W : 2% ( LeNN 
4 + | . . } } 7 ] 1 7 + | { T \ liad | } > t >} ! 
LO Uli Averitt peastead, IT Means that e! Pad Heel | nsrerred to 
. | ’ eee | _ | 
the Journal Che journal does Ntalhn entries of the veritt bed 
~ Lyi7/ ’ ry .. one +» ° i AN ’ + ‘) { that l.’. :PeuYyY GrIvVT Ver 
stead, DUEL TO OFlY@l Nal eltrles ¢ £ alll POSILIVeE as LO Ullal. mvery @rlury 
« . “hy ] 4 > . * ' } } } . ; 
appr APIN® ae L ile hPOUPTIAL Prilisi iil] appeal 1t) Pile Site POOK, Prom 
r) 1, } try ye | 1 { ty, 1} | 
' Bie 11 is L< hSecrlved i Li i‘ i 
| ) , ; } } } r x 2 + j . 
Mr. Bowman Calis Upon the ai nadat LO product | ay receipt 
| 
) |. — : Las he Neca | : 
and receipt books showing receipts given by Mr. Everitt to the de 
el 1 ] +] ee | — +] 
fendants for money paid by the to him for rovaltv, and also thi 
. , } | j } 7 } 
i A pi rot Oe »\i iti’? Lilé cif { Qu) _ we ‘ i L} ‘6 Poel ] i‘ (| a) (Ist mul. it) \\ ii i} 
s 
= { , ' : { ] { 
Lhey kep a separate accoul I . ne Prarmnuiiyt s) Mspectio} 
| q }. ] . ° ‘ 
Mr. Otterson replies that the receipt books and receipts referred 
nn } ] Pa 1] ] le y> } 
LO Vi i =) produced alia Li if Le AS Called Or Live piaintlel bhels 
; . 
{ _ | ] “atl . | ] 
been furnished with copies from onth to month, and eopt Lv 
} 

] ) 737 117 } | at. } } ; , + | 1? tif] 1} + | , ’ ; " 
aiso been furnished under ca rom the plaintiff in this proceeding 
ry e } Sot } } : 

pe Originals Will DOW VE PrPOGCUCced 
() \I I? ! ] } ; f 1] ¢ \ ' | | } + | ‘ 1737) } } 
x" 4 i] A ) erts. nave Vou aii \y €,8) . Ge “Liv i}? Lie Amount (Di i 4 i | 
hg ee bed ) he: the deleudenks 9 
Der OL Ul sveritt beasteads manulactured by the adeiendants 
e- fis gat 4 
A l thidk we lave 
1? y 
() here are thos Dooks 7 
«* A { aA tid is 
{° . ; : {¥ 
A. Most of them In our offic 
. _ . 
sy fT ] "sy sé i} +}, " i 
(). \\ hat iv Vou Call Lier |! 
« 
\ \W r } ‘ yQ } e7)0074)] 1} 4) , t » + | ry? Ht, ‘ ‘ > } +? ly 1] 
i ‘ na Ve ho prCCids na li Lt) ] Baia 88 BF they are mie ye Sd) 


— = i + oe 4] ; ] » 23 . , ‘ ° , 
bla nK DOOKS, 1N Whieh the record of the preee-V\ orkers tine Is kept. 
Wh) - } lo ) 1 a] VW o]] t | ) qa) ¢) va ? 7*? rt. af 3¥¥* } , : " + | . Li «cy >t? 

ney GQ ho ; iO) clil Lif VYOOUIS TTlahutacrturved Whnael Lilt ryUVeritt 


p itent ali the I Miprovement 5. They do not show all. because {fo} 


Se veral mont hs at the begin hing QO] the manutaeture of thie =e Ly i~ 
steads they were made by day work, and only a record of the men’s 
time kept. With that exception they contain Pa | reeord of all the ar- 
ticles manufactured under the above-mentioned patents and the 


Improvements. 


Adjourned to meet Wedni sday, March 5th. 1879. at 3 o’elock p. mn. 


140 WEDNESDAY, March 5th. 1879. 

Present: E. ¢ oppee Mitehe |], lusq., and W. P. Rowman, 
Ksq., for the complainant; James H. Otterson. Kisq., for the- de- 
fendants. 


EK. E. Everitt, Esq., In person, and Hale, [esq., in person. 
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Plaintiff calls, through M. Mitchell, for city order-book, foreign 
order-book, and sales book, from August Ist, 1878, up to the present 
time. : 

Mir. Otterson replies threat he declines to furnish aecounts sinee the 
filing of this bill. We have already furnished every book that has 
been called for, with the exception oft those anid except SOTNne which 
are In constant use In the counting-room hourly. As to these latter 
the proposition was made to plaintiffs’ counsel that it would be a 
convenlence to us if their expert would examine them at the count- 
ing-house of the defendant; that every facility would be furnished 
them there for making the examination, and I understood that the 
offer had been accepted, and did not know until this minute that 
the examination had not been made. 

The master is of opinion that under the decrees referring the 
‘ause to him it is lis duty to take an account of all and CVery the 
bedsteads and furniture manufactured by the d 


lefendants under the 
patentand the improvements mentioned and referred to in the bill 
after 16th April, 1874, and of all moneys realized from the saleof the 
sume, and he therefore direets the defendants CO produce the books. if 
any, showing the moneys realized from the sales, 1f any, after 16th 
April, IS, and down to the present time. 


Adjourned to meet Thursday, March 18th, 1879, at 3 o’clock 
b. mM. 
THURSDAY, Jlareh 13th, 1879. 
Present : E. Coppee Mitchell, Esq., W. P. Bowman, Esq., E. E. 
hove ritt. lusq., James Otterson. lusq., (Owen |). 2 | > 
Llale, Esq., and Mr. Hoffman, the defendants’ accountant 


I’. L. Horraan sworn by examiner: 


. Ss. m=) es — , ; 3: 4 
[ live at 1721 Wellington strect. [Tam a public accountant and 
1] : 4 on . . , + E ] 
Collector. lt IS part of mV buUuSsInNess to state accounts trom books 
i e 
__ : er 1 +] |. f 
and settle them. | have examined the books of the defendants, so 


(). Did you have with you, in making that examination, state- 
(° . } . ? : rt e . 

melts furnished by the defendants in this ease as thi Ir account, 

and marked Nos. 1, 2, 5, and +? 


A. | took those statements and examined them. 


Mr. Otterson objects to the witness being interrupted at this point 
by the counsel until his answer 1s completed. 

| found it utterly impracticable to cheque off the returns as 
therem stated 1) cl satisfactory bahnwner, OF, In) other words, lead lie 
to further conelusion of which I had experience. 

(). Did you compare those statements with the books of the de- 
fendants ? 

A. | attempted to compare those statements, as I said before, but 
from the number of duplicates of each and every article as therein 
dcseribed, without the name of the purchaser being therein at- 
tached, | found it utterly impracticable to make any comparative 
test so fer as a recapitulation ot the whole amount, as would be re- 
quired. 


ORDA ony Ree ed Pe nae oem —a 


Los HENRY S. HALE ET AL., &¢., VS. ELISHA E. EVERITT. 


(). Did vou make out a statement of Mr. Everitt’s account from 


A. IT made out, so far as it was feasible, a verbatim copy of the 


. ‘. , . ' , } . ° , } oe 
MOadS ene) d ly) ther order books and 1n their cOpleda bill books. 
‘ 
I 


ras) a ; } : — - -a¢ bh ] ARR 
Are. thy PHVeeount so made out DV vou agree with re account 


4 | —_ = 
+) 
»\ rrieln ! 
| | 7 ] 
i C(LOCS BPO 11) thie < v) POET 1) | Cute} 
A . ' 4 1 
‘ yy ye , >) Le i | ‘ j LX" ?) , y i ) Farm 7 : 7s: 
\. Is vour aecount correct as shown by the books of the de- 
ve * 
\ \] f 1 } ity ri’ fy } Wy ks f 10 a] 
\ Viv neecount wa vel it1m eCopy rom thel MOOKS OF OFrleihal 
. @ P 
ta t ry = ] + | Wa ' led lor + | " ley Man 
ict | cis Eli Ppidi@? bth ULIC YVUVUUDS SUL Uhnael List 4VCGLIUI 
] ? 
prove ts and the patent 
‘ p ' | (’ } } ‘ , ] r sa ’ } , ] 
i zo iO i} DOOKS OF net (TC 4 ndants sl ‘y\\ whethe tiie VGCOUS 
anutaectured underthe Everitt patent and the improvem hus 
i 
~ Vholesate Or 11] 
| ] ] ] . 4 ee 
\ technieal sense L ¢ 1 SE nothine but DV retall 
4 \ . 1 : ] : , ] a " > ) ' 
re i’xplain how these goods were sold by the defendants. 
‘ al } .* 2. Fie ° ~ . — 
1. Lrne voods sold 1D the Clty oO} bbida lelplhiuia are the Customary 
4 A ‘ 
4 +, } ] ) . | ‘ } 
cl ~ Cs tO StranVEe! nad there ire aiSo, OF nave veenh, NUMerous 
. " } 7 
7 Ay, t ' 3 T i | a= om ] " : 
LO the tLVvad | ( not Call them Wihoresalie, DeCAUSe LI CLT 
; r ] } 7 i] : > = 
bi ie CLS ihe COOQUS SOL yu Ol ne CILV are sold LO speclal 
, 4 ] “aig ? j | 
oy e eene ice Lohner OVW }) SCOPES (4 LLC [}) New York Boston cllict 
nea?) ry 1 ry 1) vr) ea TT +] 7 \V ] TOPOS 
re i (Lele (*] 1) WHOL i@ saies e@exCept to tnel QWil Si i 
i 
E ; J | } }. a } a] y ss : a > . 
ied bill book discloses the faet that they have taken off of 
] } 7 ~) ) . " . 
lone price bills from 243 to 332 per cent. discount to their New 
i i 
) a eS ene OE 2 sisi re not so muel 
. Lr ( Lilé S| L alli cl Cf SLOPeS ave NOt SO TUE! 
iP | ns { , i} | 
Q. foxplain what you mean by the long prices 
4 ; 1 } ; ig } 43 } ‘ 
Sey bs Vross price, as shown Vy the copy ol the bills in the bill 
MOK, 
te i 4 a by ' . ] ' } 
(). Were any discounts taken off tor @oods sold to the trade, not 
f } i] SEOreS 
{ | ; 1 : { . ] ' 
A. There was: 10 per cent. w ken off 
ch vr ly 11)1 | fy’ ria fr mace 
Was ANY CGISCOl Lt Ih OlL TOP Cash) Pal@ O11 Qe1lVePrPY OF GOoOcs 
s a ‘ 
\. Phere was; 1n some instances from 10 to 20 per cent.; In others 
\ } ] = — | { ] c ; ] 
LY. When did vou find the first sales of thes voods to have been 
\ rainy (> } } : ‘ — 4 _ 
' " + > o>} awe , } 
A. ine rst Sai | nave 1S sept. ith IS(/4 


* ‘ ° 
(). Irom that time until the first day of January, A. D. 1879, what 


,} ‘ ] , = =. ! 4 > . 
iount of these goods have been sold by the defendants, according 
’ | > , 
thelr DOOKS 
ey Q”7 } 
bk. 8209,097.50 worth of these gords 


; 
iown by their accounts to have been 
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(). Can VOU Say how much of these eoods the defendants sold, ac- 
cording to the books, up to the Ist of November, 1878, the time at 
which their aecount stops ¢ 

A. $200,486.30. The difference between our account and theirs, 
up to November Ist, 1878, 1s $56,079.19. 


book produced by witness, and he says it is an accurate and ver- 
batim copy of the entries in detail taken from the books furnished 
by the defendants, with the results calculated and ascertained by 
mysel f. 

Messrs. Mitehell and Bowman, on behalf of the plaintiff, offer a 
statement of their account and claim book, marked Exhibit No. 3 


so far as their claim appears on the DOOKS OF the Gelendants. 


a CRE he Re AONE RE Sy IR NNN EAS I, 
j eae IbCchell CPREC Ew llh CVIGeHWCe ULV POLIOWTNYG PCCeLTpPbt ANG GQUue-DIILI 
° i 3 {" } } . (’ 1] } 
Lt) Clie recelp bGokK Of the defendants S fOoiIOWs 
} > 1 1 - T ' 17 hs 
bec Ve | Pinata Viay StH) ls (i Lil Bete \ IN POuUTH Mt’: ( QO 


(81.000) one thousand dollars in full consideration of assignment of 


ri . ; 4 } i ] ene 1 
patent, as per contract dated April, 1575. 


ANDREW STARK. 


ne 
oo 
eee 
— 
. 
— 
— 
— 
a 
~ 
- 
oo 
7 
- 
—! 
— 
-_ 
—~ 
_ 
— 
—" 
nee 
—] 
— 
- 
— 
— 
~ 
—— 
~ 
~ 
77 
~. 
—_ 
~~ 


HALE & KILBURN MIG CO. 
H.S. HALE, Treasurer. 


Endorsed: Ree’d, Feb. 26th, 1878, on within note seventy-five 
[dollars], $75.xx-100. 
1. STARK 
lila Reeeived Feb. 27th, 1875, seventy-five doll’s ($75.00). 
L SPARK 
Reeeived Mareh Sth, 18758, S100. 
" 1. ISth | SOO 
SBOth S50) 
\prul 12th st) 
27th, $20. \ 
May Sra, $y SOO). 
Adjourned to meet Thursday, Mareh 20th, 1879. 
LTHurspay, Jlareh 20th, 1879. 


iresent: I. Copp C Mitchell, Ksq., James (OLTCrPSON, losq ; 
. Everitt, Mr. O. Roberts, the defendant’s accountant, Mr. Hoff- 
Pel hs the plaintifft’s accountant, W. r. Bowman. lusq.; [. S. | 
lUsq. 

I’ L. HorrmMan, cross-examined by Mr. Orrerson: 


: 


©. Can you turn to the original entry in each case from w 
vour aecount is made. in Exhibit 5,C.S. P.. Mareh 13th, 1879? 


A. | can. 


HENRY S. HALE ET AL, 


&@., VS. ELISHA E. EVERITT. 


| _— rn to city ore iF r-hbook o page »O2S. and ol t] 1e da te 
7th tol ‘he Si t and show the entry ¢ 


A. It is “lerib mattress, $58;” In my account It Is $08 inside, 
rried out SSO: the SS being taken off for mattress. 
[low is it that you took 8S off for the mattress ? 
.. By the printed list and by other entries 1n which the mattress 
? 
; CNDIIZea. 
(J Do you mean ysayv that all thé mattresses were SS apiece ? 
\. No. sil 
\ llow did you get at thi price Ol tI mattress in that mstance, 
having the size or quality given ? 
\ Be lS from al] the investigations that eould make SS was 
the highest price paid for a erib mattress In S74. 
1] Q. The item on page 6 of your book, and also in foreign 
Q er-book N, page YH, under date of | recem ber 25, IS: 
s that ordel ‘ 
\ Lj bedstead, new spring, STOO: if has “plain veneered ” thi I 
lerlined:” I do not know what that means. 
(). Does not that entry include the price of the spring ? 
\. | presume It does, if the entry here in fore lon order book does. 
BDY what rule do you charge, in this aecount for the spring, when 
re stating an account only in regard to bedsteads ? 
A. First, I bad n thine LO do but copy the goods as they appeared 
books of original entry; secondly, J] was instructed by Mr. 
( tliat thre Spring Was as much a part of the bedstead as either 
head or toot board, as patented 
M4 Phen Vou have uniformly, through your statement of account, 
ee ie. ce " Log 
resented in this DOOK, state 


} “en ; = } ‘ } . 
! ted jt so as to make the defendants an- 
+ | 


a als — : 1] nS — ey Ba — 
ie IOP the Springs they nave Sold, as Weill as 101 the bedsteads: 
Lieut <Q 7 

, 4] ‘ + ] ] | - 

\ | have, from the fact that Is, at least, OF th entries state 

} ] } ] —e 

bedstead and spring for a round sum, not itemized 

1 { = 

)» Sales-book T, page 6] Bedstead with patent spring and mat- 
| } .} } poi iach : = a 

= SLOUO?: DY what ruie do vou Include 11) that Le rh the mattress 

he springs ? 


ecause it Was ‘IMposs} le to discern by the entry whethe r it 
in SS husk mattress or a 835 hair mattress. 
Then, when you could not tell by the entry what part of the 
l or springs or mattress you 


ou eurried the whole 
, } > 2 ts . ‘ ‘ 
refendant’s debit: did you ? 


hat rule did you adopt to guide you in particular cases ? 

In the particular cases in which I was guided the bedstead 

hnically deseribed, which left me the margin according to the 
~ 


pmrice-] | 


(). D 


’ 
' 


0 you mean by that answer to imply that in most cases 
vou were hot ouided at all ¢ 
NO, sr. In cl large number of cases Was culded. 
And in a lare number you were not. Is that it ? 


Yes sir 


notice that in sales-book S, page 228, you have an item in 
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1 at a - j } c ’ ' =. 66 ; Pd . es 
which Vou Charge the defendants with patent flexible springs, and 
e ; le ] 7 , ; oe _— ~~ © , oe (4) +] aise Zo , ly 
Ll) Sales-DOOK » OlL PaVes Li, JI, ANC Od, the Springs are exc uded. 
ry. 7 ¥e ’ xT > ] Ds ; , > ‘ aa 
fell me by what rule vou reach the different results in those cases. 

i, a } . Pee — ] 
A. On page 1¢ the spring 1s not | xcluded but deducted for a first- 

I: : ‘ y* I) > Oy es} oe + | ws 1 ] ] ] kk aT - q 
ClaSS Mattress hn my practice, through the books where there was 

e =a a 1] es ] ae 2 
no other erilterion to LO DY. | aiiowed the highest-priced mattress 
I ,. a | > a) + | , saa i . | > - i | ase? 
sooner than err on the other side Dy taking too ilttle off. 
Q. Then you have reached your results j oak Kane tial 
d- lelh VOU Nave reached VOur resuits 1n a Great Manv ~wwstanees 
~ ? 
OY estimates OF Vaiues Ha © VOU |! 
\ \ in: | ( t | iy ' f 1 lac PI t } . . : ++ 
fa inO, S17; have their printed tist price and there was no esti- 
mate avout it 
, ‘] : ‘ , 7 4 ] > . ; e - : ] BB ; 
(J. Phen you assumed that the firm tnvariab] sold at the printed 
be : ) ae ae ) er 
list price and never above or below iS tht so ¢ 
\ NO, SII | (jd not assume il Was COMmMpeilled to | (FQ) erned 
by the list price where the articles were unitormly bunehed in the 
OPrielhai CHUry 
| 17 “ + | + , m * ] ] 7 Baia ] i + > >) 
(Q). Was not that assuming that the particular sale was at list price’ 
\ lt cf 3 t | ty ?) | tT hy +} ] 17s) ?) i t | 
ss L Was, SO lal as the Ges Pipuion Of; the articte was made ln the 
’ : , } 
Si Or Dlil. 
r y} | 7 me +s ’ _ E " } j ] si Se } LL: 
(). What had the deseription of the article to do with t! subject 
4 
, eS fae an suanien r ? 
except to guide you 1n your guessing 
’ , aa . | S| : + = i - 4 oe Oe ’ 1] , . 
A. Because its general des ription, when @iven, woulda not admit 
Of 2UCSSINE 
> ® ,° ‘+ ] — > aaa 7 + . ry | 
\Y. lf the list price of an article were S50, what was to prevent tne 
- Cys thay tat QAN 1f +] | 
drm trom seline it at S40, 1f the choosed 
5 ae 1} 1] 1] ae es 4 4h 
A. NOTHING hie yr could sell Or a) VW hout Lhe &4U0, except So 
, } t ] + ] " i 
rar as reiated to thelr agreement 

ee a ss i 2 oe — eee 

Lt (J. [low did any agreement between Mr. Everitt and the 
Ae ee a as ee ee oo Sr a al 
qdeiendants allect the Gelenaants rights to seil thelr mat- 

Lresses é 

\ | FF ?) T }) j ft « 7» \ 

EX cL (oO lob KNOW OL all\ 

/ ¥ } } . ° } ] | } 

(). [low do you know from the examination of the books whether 
} Y) ? y? e Oy +e ina « | _ ? i a "i a 
the mattresses were solid at list price or less 

i # | naral thine. thov wore 1 vod. wh aha 

A. Decause, as a General thing, they were 1tem1zed when above Ol 
hel , t] RR 

elow the price 
oe 3 oe rf. oe a: 

(). [low did you ascertain that? 
I>. ae _s af . oe eee wee. one 
A. DV Th) Practice Lhrougn the DOOKS aS Well as ref rriag to the 

- ei vor rol ’ l, tty ma 1 migvad ange va 

List pric li as Well as Sseelhnge the mattresses itemized and priced 

} . } ] , me 

LHroughout the Work 

{) \ + | truer tiem: Sa forelon order-book kK. pace 630 and 

XY. As the two lenis, one nm torelge@n Oraer-DOOK XA, Pradl@e VOY, alll 

: 

| —s Le | Vr) 4] a ree ene —_— 

the other Ih Sales-DOOK AS, Page oz the Tormer bearing date Nov. 

~~ | ’ , ; > : , . 

Sth, and the latter Nov. 6th, of the same year, to the same parties, 

ior the same articie, at the same prices; Whether 16 has nol oecurred 
; ' + | adi | lac.!] lien} ' ‘andul f +] le 
to vou that the entry in the sales-book Is a Memorandum of the de- 

. :. } re. 1 e _ ; : } ] a a nd - eau -_ 

livery Of the artieles ordere pel C1) OTCUeCr-DOOK ana, li so, why thie 

} } ge +) 

qupilcate debit: 

ry > j Pe _ | } ; 3 . . 
A. Beeause the entries do not agree, and I had no right to assume 
, : ‘ hing 
that thev were one and the same Lilhe. 


? 


(). In what respect do they differ ? 


A. The order book says: 
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Cl Fah: 
; } r ] 2 >. SD 
‘ i ‘eh (ii i I i ays \( it} Litt SCC) L pal Ve TOLICea iit 
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emen i |] UP DOOK, fn the order book vou 
ye patent foldine bedstead S150 OO 
I CLITA LUC LI igo - ‘ ut ttf ¢ eI) 
ne bedstead and crib : OO OO 
1 
—()1}¢ ] ITeTII i y¢ IST ss i) ()t) 
1 ’ { } j i } 7 ] ] 7 
esaties DOOK OF the Next dav Vou have Noted a sate Oil— 
o bedstead ‘ — SloO OO 
; , 
rate PERI ee a a. ; OQ) OO 
} (js ’ 
rae. - . bs ot = fe se . es ys eee ; —— >t) (}() 
’ 7 Po , oa .* a let ’ . Te 5 : - ’ 
bpordmMmate HLUurineg Whvy did vou diseover uniformity 
Cre pancy nowy 
} 7} 
tao elthner how. 
i > aia: \] at —, . + 4 . 
LO TNCeI Wednesday. Naren Z0vn. 18/9. cul LO o clock. 
y . — cf? re | 
WrepNESDAY, March 26th, 1879. 
T ' 7 q ’ * 
' ‘ , ’ 4 6». | 4 4 »< 
James Otterson, lusq., H. 5. Hale, Tesq., I’. L. Hoffman, 
> ae 4 > ] ? ‘oe > ] a ' ] 
4veriltt, lusq (). A Roberts, esq., and lv. Coppee Mitchel. 


xamination of KF. be. PLOFPMAN, eontined by Mr. ()T- 
RSON 
account (Exhibit 5), what rule governs you in 
ries In the order book and in the sates book, o1 
the work. ‘There was no connection. 
iles book, of the folio of 


same entry. 


,° ] } 
irom botn 


— 
ee | 


at the b emnning of 
vy shown, in the margin of the 
OOK as that of being one and the 


far did you continue to do so? 
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A. U} the latter fie t of 1876, and after that by simply compar- 
ing the t two, and not ente ring’ both, Lcredialiin them to be one and the 
same thing. 

(). Do you think as an expert accountant that, under sue 
Culnstances, the account you have subniitte (| (exhibit No J), CaN be 
relied upon as accurate ? 

.% | do. SO fay As it Was practice: ible with Lhe materials had LO 
work with, and the general condition of the sales books as well as 

order hooks. Up LO near] , 


L4if (). Question repeated. 


T z a . ] ' 17 ' . 
Mr. Mitehell oOpTects, as the question has peen tullv and eatecor)- 


<A \ 


eally answered. 


A. I cannot answer the question in any other way. 


4 . . . a . . . . " 4 4, ] . a ‘ } - 
(). Do Vou think as all expert accountant that, under the elrcum- 


cumstances, vour account is necurate 7 
Tat] ] : a S at es Ss > cre een ' } 
A. \\ Ith, the ¢ xCeptlon of the oreat probvbablllty OF Hhavine& niissed 
e . } °“1) “1 4 ,* * > : ; 
agreat many entries Trom the lllegibie condition of some of the 


| 


ey 
Paes Ol the SclLiCs hooks 


a Ts 
Mr. Otterson requests to have the answer read to him, and it is 


(). By Mr. Mircnett: You think it 
Answer by witness: Yes, sir: I think it is, 
Mir. ()tters son object » Mr. Miteh ell’s interrueting the eross- Xati- 


ination or sugeesting answers to the witness. 


©. Will vou point to some of those 1] 
books to which you have referred ? 

A. Witness exh 1| its two entries from sales books and says, “ Tlere 
is one and here is aston: Vand § if iti vy to g 
than two or three. [ did not take many of these, Mr. Mitchell; 
that is, notes of p Hac s where the entries are illegible, but if I could 
take the time I could find a great many. 


Myr. Otterson tells the witness that he need not look for any more. 

Witness savs that there are some instanees where whole leay 

mMIssIne, and he is requested by Mr. Otterson to point these out. 
‘ i ‘ 


A. Tlere is one (produc Ing sales-book A; also marked letters.) 
(). Ilas this been in ev idence before ? 

A. Yes, SIT: it IS part ot the work. (Page HOHY2 missing, and it is 
between the date December 21st, 1877, and December 22nd, 1877.) 
In sales-book C page 668 is missing, which ts a part of the work of 
N Septem ber 2? nd. LS/( 

(). Are there any others? 

A. I took no notes of no more missing leaves 


(). Do I understand, then, that in your judement the ae- 
142 = =count you have rendered understates rather than overstates 


i 


the amount oi the de fe nda hts hability. 
A. I think that the probability is that it does understate rather 
than overstating. 


mae 
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Q. You think the duplicating of entries In your account which 


.< 


brought about by ineludin; ¢ the items both from the order book and 


the sales book would not have the effect of making the aceount 1n 
irate ? 

\. Lam not aware of any duplicates in my work 

\) Did you not sav that from NS ptember, IS76, to the latter par 


is 


i 


{ 


ot LS/6 your account included Lie entries both from the order look 


and sales hook 7 


\. I did, where there was ne evidence given, as 1s customary 
) 


order book 


. 


1 


ill practical book-keeping, of the sales book being copied from the 


Q. Irrespective of the reason which you give for excusing your- 


self for doing it, is it your Judgment that an account thus stated 1s 


+) 


accurate 


(Obiected to by Mr. Mitchell, inasmuch as the witness has not ad- 
mitted that he was wrong and has given no reason excusing him- 


— 


} 


1. believing it to be so. 


A. I believe | am perfectly justified 1 


Re-examined : 
By Mr. Mircne.. : 


(J. lave you the printed price list of the defendants ? 

A. | have not: Mr. Kiveritt has it. 

@. Explain what you mean by the price list from which you ob- 
tained Information. 

A. li Is a print ‘d list or schedule of prices of certain articles, and 
sometimes oj f all the wrarr Gane 1}) that braneh O] 
of the trade 1n veneral: tO govern their sales. 

@. (Pamphlet shown witness.) Is this one of them ? 

A. Yes, sir; there are two here; that 1s one and this 1s another 
(design: iting, each se par LLe ly, Wop amphiets marked “ No. 6, Mareh 
26th, 1879, R. A. W.,” and “No. 7, March 26th, 1879, R. A. W.”) 
‘These are discount sheets (two sheets produced by the withess and 
marked “No. 8, March 26th, 1879, R. A. W.,” and “ No. 9, Mareh 
26th, 1879, R. A. S8.’). No. 6, 7,5, and 9 offered in evidence. 

(), In Cases where you found 


.% 


—) 


uusiness, for the use 


from the books an entry consisting 
of several entries, one of which was an entry “ Everett bed or crib 
and the others of mattresses, or other goods, what did you put in 
your own account ? 

A. I was guided entirely by the price list ; to some extent, 1 would 
say, by the price of the goods of the same number and description in 
other pl 

Q. You have misunderstood my question altogether. I mean to 
ask, Did you transfer to your own account anything, in such a ease 
as that, except the Everett bed; did you inclu de the mattress or 
other voods ? 

A. No, sit 

Q. I understand, then, that you transferred from the books into 
your own account only items of sales of the Everett bed or erib ? 


aces of the books. 
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A. That 1s all—with the spring. 

Q. Did you find in any case the spring charged separate from the 
bedstead 1n the books? 

A. Not many. 

Q. Did you inelude the spring in your account in those cases ? 

A. I did not. 

(). Then there is nothing in vour books transferred from the books 
of the defendants except the Everitt bed and eri. in CHSeS where 
the other goods were itemized and prices given for them sepa- 
rately ? 

A. No, sir; there is nothing else. 

(J. Are there any cases In which you found upon the book a lump 
eharge for a bedstead and erib and other goods, in which you car- 
ried into your account a less amount than the lump charge in their 
hooks ? 

A. Do I undersiand you to mean where the entry is lumped ? 

(). Yes, sir. 

A. In general items? 
145 Q. Yes, sir; as for instance, 1f you should find an entry of 
“ Everitt bedstead and mattress, $100,” would you earry out 
the $100? ) | 
A. Yes, sir; but not the mattress. I would take off the mattress. 
(). In all those cases you took off the mattress? 
A. Yes, sir. 

@. And in all these cases in which you carried the mattress out 
they were by mistake? 

\. I do not know of any. 

Q. Then you are not aware of any case in which you charged this 
firm with the mattresses they sold? 

A. Lam not aware of it. 

(). And even where the mattress was lumped with the bed in the 
book vou ( ndeavoured LO distinguish, and took ott the price of the 
mattress from the lump sum? 

A. Yes, sir. 

Q. Can vou fix the period in these books when the order and sales 
books appear to have Fone into the hands of Mr. Roberts? 

A. No, str; I cannot. 

Q. Do you know his handwriting ? 

A. No, sir; I do not. 

Q. IT understand from what you said there was a time, about Sep- 
tember, 1876, back of which the order and sales books are not well 
kept; can you fix that date? 

A. All prior to that date I referred to. 

). Can vou fix the time exactly? 
\. IT eannot; in 1876—vyou mean when when it became regular ? 
‘J Yes, SIT. 

A. No. sir: I eannot fix the time. It did not come to a sudden 
termination as it were. It was gradual. 

() They PTeWw eradually better ? 


_° a. : 
A. Yes, sir. 


A 


ti 


7 


ae 
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() Are all entries in the sales book and the entries in the order 


4 
books reeords of the same transactions ? 
A Bite cl} dp ar to be. after the hooks beeame kent ma reeular 


, fe 


ror} previous to that there Was no Wav of my identifying them. 


' ‘ ; , . 
/ Pianve you 1h vour account. ilk any instance, char red] the defend- 


1 y } ] Pe. 1 ] s i... ‘ 
ants with the same evoods as havine been sold by them twice ? 
4 ! , ? , ? | _ j 
1. fd alli HIOL AWaALre OF NAVINE Aone SO 
yf 1? } } é 
() Filave vou earetully ayolded 1t7 
. } ] ae , iis ea : . oo ' ee (a : 
A. I have tried to: I have two instanees in whieh there is a sheht 


. 
A. In the city order book, page 462, February 4t 


Ir. Otterson objeets to ne witness reading his testimony rom 


notes, and asks for the production of the book, that the witness may 


> 1) t ] f — tah ] ) ‘ }. yor ) 
i tl Me eLHtPriIeSs O! VlICh ne is Spean ine 
f ] { oe : : : - : : } = Te | eee ] : 
J hetresh vour memory by\ he memorandum Whien you nave 


‘ 
TIP WWOTeS and mtforn) { |} » ¥ “ON 4 yf the 1} 314) PS VOU have 
Ai Lit ctid i PIO: i Liit AALII Le] { ij i } cl Ce uf a \ 


\. Order book Q. page 462, February 4th, 1875; and in ordet 
book RR \Iso letter P, page 51, February 3rd, shows the same entry 
f a bedstead sold to Nenvon 

Q). What did von do with regard to those entries ? 

\. | put but one entry | had evidence that they were one a 
‘ oF} y hin th) TTT referrino Te) thy, otly - 

\MIr. Mitchell offers in evidence two items mentioned by the wit- 
ness as contained in the books referred to.) 

). Is there anything in vour account about royalty 

\ \ ; 

+ i We = i 

=. . vou point it out: where is the account? 

1. Sel book S. page LO] February 15th, 1875, “ Pennsvivania 
hy ro one set of castings and springs for patent folding bedstead, 

i 
een A roy Ity Le Lis th ele 1‘ It) Cail No OO. TITY dollars.” “Sales 
k B, page 224, December 14th, 1875, springs and fittings for one 
| . 

mpion folding bedstead, including rovaltyv. ear No. 50, thirty-fiv 
dollars.” “Sales book C, page 613, Auecust the 3d, 1876, one set 
pale folding side rails LO order, 6x3 lone, ash, erib stvle, inelud- 


i 44 MLIsHa EK. EVERET?, sworn and examined by Mr. Mirren enun: 


(). State whether it is true, as averred in the answer, that there 
| ements of accounts between Vou and the defendants 
for the moneys due vou under the agreement in suit. 

\. There had been settlements, but not according to agreement. 


4 
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(). What sort of settlements are they 4 State the whole truth re- 
specuing the aecounts furnished vou and the settlements reach 
A. | would go in there and they would tell me there was so much 
money due me, and | would receive it and give a receipt on account. 
(). Did you give a written receipt? 
A. Yes, SIP. 
. Mr. Mircnentn.: I eall for the production of the receipt signed by 
Like plaitifl 
at . - 7 
(). [low often were you paid for them ” 
A. Ci nerally once a month. until January. IS. Phe Hl. mn the 
settlement of January 18th, 1877, they wanted me to give a receipt 
1}) full refused, cls 1) li oO statein rT mV ace lhita 1] ti) 
the commencement to Janual ISi¢.) Mr. Co. ixaiburn, president. of 
the company, Mr. Robert, Mr. Nobhitt was present when I refused 
They wehted Tide LO take the money ru] | Veht away W heut 
saving lf had no statement of anv of mv accounts from the com- 
mencemMedht Ul} LO that Lime. \hi Roberts O| Pit that OULd LO 
back of the receipt in full, also Mr. Itilburn and Mr. Noblitt a 
the course of a tew days—— 
[Q.] Phat is not material as if now stands [sit true, as averred 
In the answer, that vou have been refused access to the books of the 
defendants for the purpose of ascertaining how your accounts stood ? 
A. Yes, sil 
“ () [t is stated here that vou have not been refused access. 
A. ‘They did refuse me access, me and my accountant. 
() When ? 
A. I have got the date at home; I think it is in July, 1877. 
(). Were YOU @CYVeCr allowed tO look al their books ? 
A. Ne Ver. 
(). What book did they show you when you went there ? 
A. A book they called my account book. 
( Hlave you seen iu here? 
\. Yes, sir: believe it is 
(). (book produced.) Is that it? 
\. | believe it is 
(book offered in evidence by Mr. Mitehell, marked beginning on 
page 199, “ No. 10, Mareh 26th, 1879, R. A. W.”) 
(). Do IT understand you to sav that that is the onlv book they 
¢ . Bree showed you? 
A. That is the only book, except the receipt book that I signed 
my receipts I). 
(). When was the last payvinent you received from the defendants ? 
¢ 


\. In April, 1878. 
). Are you sure about the month? 
A. Yes, sir; [am pretty sure. 
, 1 7 ° e ‘ } ’ ; 
(). only ask because they begin their account which they attach 
to the answer, In July, 1878. 
A. I received two payments that month. You will find part on 


( 


moment 4 eo eens 


be ea snaifae ar maar 
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April 10th, and then you will find about April 15th the next, I 
think April the 10th you will find the first. 

(. What reason was given, if any, by the defendants for not 
continuing the payments the samme way as they had been doing 


AA. went in as | usually did: went to Mr. Rol Ce rt’ S othee, and 
aske q him if ny account Was ready, and Mr. Roberts GAVE to me the 
statement of what it was. With that, Mr. Kkalburn was standing 

back of the office, and he spoke to me and tole l me the devil 


145 was to pay now; says he, “Come in here;” he walks along 
and he carries me into the mein office and there sat Mr. 
Henry Hale. Savs lie, “ We got a letter this morning from a man 
1) he name ot Stark, who 1s about commit Clic 1] lg sult against us,” 
savs he, “He is going to stop us.” I spoke to Mr. Hale 

d told him to show me the letter. Mr. Hale had it in his 


looked at it. | asked for the 
envelope on the ter: Mr. Kilburn looked around and he could 
not find it; Mr. i ile look “lin the waste-basket and he found it. I 
ad tha at the first elanee at it—this was on the tenth 
day of April—I saw that the date of it had been changed from the doth 
to the 1OtI and that Is why | asked for the envelspe. Mr. Harry 
ital ci} | 1) and looked al oe ChVe lope, ana [ saw by the 


| 
| 2 a 
UaGs alia snowed lt to me and 


: { 
envelop that li hac been received rau! 2 ¥ hiladelphia i post office on 
Otn, a. Mm. remarked tO Mr. a 4 Was Very strange threat ra 


letter should be dated in Washington on the 10th, which was_ re- 
ceived on the morning of the 6th in Philadelphia. Well, he made 


\. And then, Mr. Kilburn and Mr. Hale sitting there, threw over 
my statement and, said I, “ What are you Fong to do with that?’ 
Mr. Hale remarked under the circumstances they thought they 

uld not pay me. [ told them I must have some money. 


h 


Mr. Mitchell calls upon the defendants to produce that letter wit 

envelope.) 

Well, they said under the circumstances that they did not know 
whether they could pay me or no, but Mr. Kilburn allowed | might 
have a little, and wanted to know how much I wanted. He told Mr. 
[fale that he might give me thirty dollars or forty dollars. Says I, 
“td DUST have OY or OU any he WwW. So they Yave me 60 dollars: 
[ gave them areceipt for 790, which I had had 10 dollars previously. 
[t went along a few days, two or three days, and [ went in the pri- 
vate office and I says to Mr. Kilburn, “ By what authority do you 
withhold my money? I want it.” Well, he could not make any re- 
ut she me [l could have my money. “ Well,” says I, “ I wish 

| Mr. Roberts to pay me, then ;” so I went out and told 
‘ats rts, and when I came out of the office Mr. Roberts paid me. 
to d them at the time, or rather told them—yes, { told them at 
the time—that it was very strange a letter dated Washington the 
10th should be received in Philadelphia before ten o’clock of the 


= 
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, in the morning. I could not understand it. I knew that law- 
I's do hot vet to thi ih offices as « arly as that in) the morning. 

(). Proceed with the non-payment. What further reason, if any, 
dia they give why they did not pay you? 

A. Then Mr. Kilburn—I was in there off and on—seemed to or 
tried tomake me believe he was about this Stark affair, and he told 
mec that he would visit Washington and see about it.) So the 10th 

May came around. An ther month’s royalty was due. 1 went 
down for it as usual and I asked Mr. Roberts for my account. He 
told me that | would hav tO see some of the firm, or rather 
the otheers ot the COML} ails . oe vaited SOLE time. \[r. Hale came 

-Mr. Harry Hale, and I asked him for my account and money ; 
and he happened to be very busy, or at least told me he was, and 
had not time to attend to if. and threat eould COTE 1 after qinner. 
| Welt In) aiter Cid I’ and he apparently lhe Ld ho de STI - LO attend LO 
me, and apparently tried to avoid me, and went off to the back part 


of the store. linally [ had to 20 and call him. [le came forward 
and [asked him about my account. He said he could give me my 
account, Which he did. J said, ‘* How about the money ep He said 
“Wecean't pay vou anything.” Says he, “ This Star Ks is hanging 
over our heads and we cannot give you any money.” "I demanded 


. _ 4 . ; , 
the money. | told him Liat | wanted mV money, and that the 
rome : 
i 


money they held was not their} s} but mine; my shat re of the profits 
x 4 ry ae : ele. 1] | } ’ . 
Ot it. re rerused to pct Me, and told mei WOU ld have tO see Mr. 
i al : ‘ 
Kilburn. Lie president QO} the company, Sol 4 JUTLI PS in ad Car and Goes 


over to the exhibition, where I found Mr. Kilburn. They said he was 
there. Lasked Mr. Kilburn why I could not have my money. Well, he 
pe it was on necount of Stark cong tO prosecute them : they Was 
withholding my money to help pay the costs in a suit that they ex- 


] j Z i] oe .s 
pected Stark to COomMmMechce against Lem. [ told him I had 
1-465 nothing to do with Stark; that I wanted my money, and he 
talked awhile ove r the matter, and he said that he had seen 


Stark’s agent, Mr. Mason, in Washington, and that he eould make 
ecment with him by paying him five per cent. royalty for 
is patent. Ile also said that he eould buy it out and 
out, or, rather, Stark asked $50,000 for his patent. [ told him I had 
nothing to do with Stark nor Stark’s patent; that l wanted my 
money, as my agreement called for. He replied, and said he would 
be damned 1 he was COIN ay Stark a royalty and me one, too; 
he would De damned if he Was going tO pay LWO royalty ‘Ss LO ahy- 
body. Well, we had frequent meetings from that time, two or three 
times a week. Mr. Kilburn wanted me to pay Mr. Stark five per 
cent. of my seven for penal patent then he could run them both 
together. IT refused. Finally Mr. Kilburn told me that Mr. Stark’s 
agent had told him tha Stark weak take four and one-half per 
cent., and he was satisfied that he would take four ne cent. ‘This 
must have been SOVWE time “g the Ca rly re ot Jui Mr. Mason, 
Mr. Stark’s so-called agent, was in Philadelphia, Mir ‘Kilburn told 
me. IJ told Mr. Kilburn that I would like to see Mr. Stark’s agent. 
Ile said that he could make an arrangement for me with him. He 


saw him and told me Mr. Mason was willing to see me, and I told 
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and not with me.” From that day to this we nev | 
about Mr. Stark. Of course Mr. Mitchell received the papers ane 
showed them to mie, about “ae tj mn th 


United States district court. 


Stark COMMcncine 


By Mr. BowmMAN 


ist accoulit 


~© 


When did vou receive the 


(). Yes, sir 
A. For June June’s statement, IS7S | never received 12 
monthly statements from July to Julv—July, 1S77 to 187 
\. Please state how those statements were furnished, an what 
Opportunities you had for ascertaining their correctness, at : 
re kept 


i 
about the manner In which accounts we | 
’ 1 a i > } 
lr \f PhO} rts jor Mv stite- 


1] mi 4 | 
A. | would go into the otfee and ask Sir. Woberts 1 
ment, and he would give it tO me lf 1t Was ready na LOOK that as 
the statement. 
y ah } >) 
(). Look what as the statement } 
. ! } ] : as ‘ i | 
A. hie statement they rendered | Cali Snow vou some Of them 
] “2 } 
if you desire to look at them. 
\ 7 - a " 
(J. Produee them 1] Vou have them. 
\ f ™ f «) } , ‘ >» ly sack It | Ure tan 4 le) LL” aAnwti noe | tA ' ] 
Ar. 6FedS fTatements Produced, ) Wanted to KNOW anvthihe WOLLLC 
= , . 1. ' . acl : mY \ . ' ov > 1} i] 3 ° 
have to go to this book (referring to No. 10); that 1s all i@ DOOK I 
: } ° 3 ; } }. aed | } = 
had, and It Was very seldom that l eve) pooked Aatlt, as L } ver had 
i+ | at _ ] ] a oe \ yy i | oy 
SUC ULULLU! pee Ue a y ) i \ ILUUARLIIY cll i | ( Pit ?L Bt { i otLit 
ho sé mel 1) Lhnoughnbh m O} er a L a 
eondition ot thines 
ri‘, : — ' . iB 2 ] BF x 
(). hese are some of the statements they furnished you 
\ Vy | } ee ee f 4] , Th) i 4 | | - 
'¢< @ 1@Ih Is The Whole tweive OF then LlOSe SI ClLLS KILEY 
Pe : } ! | a 
did not agree with the account rendered 1 this DOOK rkCrrinke to 
’ 1 ; 4 . 1 ; i 
No. 19.) or. rather, them statements did not ag vith the eoods | 
le } ry | ' Ae t } +7 , . 4 “7 i } ’ } VI) |? ti") 1) 
KhNeCW thad been soid (statements offerecdk thi eVidehnece \ DOW TAT 
| IN {i March 9JRth 17 ) LV \ IT da nat think | 
and marked No. Li. VIareh Zon. Lote, R. A. VV .). r (tO LO’ LILIA J 
| , ] 4 } ° } #- " yy ae Y i | i ' . > > 
ever looked at this book (reterrine to No 10) more than four or five 
times tovethe} 
' ar ; 4 ‘ : |. Be oud i, 
i. BY more you mel oft] StL wl VOu KnOoW that thos S| eCPmelts 
] } + ; — . | . {* ] ar 
GO fot aver with Phe ammount OF VOods soia: 
4 ’ ] . } =— | ' ] l-+ ) ] , ] 
A. | do not pretend tO sav the amount. b mean the Kind of @oods, 
s 5 1] : sid ’ Cal » 
the artieles that we sold. Do you waht me to Show some oi theh 
4 . - 7 j ’ . . , } | ag 
(J. Certainly; and state how you know that, ne y you 
know iT 
] - ] 7? t 7 ¥> y | 2] } ,) } ] , ti? | 
A. I know I reeeived no account for No. 16 beds, and | know that 
1 /¢e ’ rt. ° 7 a  —_ : = o — a. | , . 
No. 16 beds were. sold. This book (referring to No. 10) - believe 
~ — A . +>) 7 . gs 
has some init. Mv returns have none. Mvy statements, those that 
} ] he J ° 2 ] - ly, ] Th 
[| had. did not inelude any bottoms of the bedsteads, did not inelude 
e , , | } j | ? ~ | ] } 
any Slade racks to the bedstead. did hot include bedst Lis WIth) MOK- 
ai ] ; 4 e > ] | nh ] ] ] ] t ac t ‘ f 7 ly } } } ] 
MWe-iass Ponts: GQid Tot Pcluae bedsteads extra fi] CUOTL\ eens: 
7 ] ly4 i — staal 
thought it was not worth while to ex- 


cold, and I, of course, just thoug 
amine this book much. When this book was first started | went in 
e day. Mr. Ilarry Hale said “ Mr. Everitt, here is how we 
to kk ep your accounts,” 

says 3 suppose It is all neht, [ know nothing 


and he opened the book ana 


~—- 
— 
~ 
oe 
-~ 
— 


’ } ¢ 
LUOUL 


showed he. 


* hip a . 
OR ieee 
RGR Ss 


nthi-netptnne dedi 


— 
AA Sem 
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book-keeping.” Savs I, “After we get a going awhile I shall fetch 


an accountant onee in a while to look over my aecount.” Well, 


i 
" , 4 } . 8 . y 4 , ] } : . 
he closed it and put it away, ana that was all that was said about 


ne bo ks until Well over with my accountant to exam Lhe the 
books. I took the accountant in and introduced him to Mr. Kilburn 
in his private office. and stated to Myr Kilburn that this o ntleman 
was a competent man, and I had brought fim there to look over 
my account on their books. “ Well.” he said, said he, “the books are 

fin | use now.” Said he, ‘ what book s do you vant? ” Said I,“ We 


7. vy? " ] i .? 299 | 4 Py : } on 
Waht to commence at tl beginning, the time VOU COMMMCeCHCCH NaK- 


} } 3 : : ] } ; ee 
ne the bedsteads, and brine them right down to the present. mala 
he “All rioht-: e . J y dav PrP two and van I over v , 
Hie All TIGhHt: come Wm W a adav Of two and VOUu Cal) jOOKkK OVer VOU! 


iccount.” | told him “ You Sel the day,” whieh he did. We \ C] 
there and Mr. Kilburn was not there. Mr. J. Warren Hale. the 


secretary of the company was there. I asked him if Mr. ilurn 
spoke to him Lbout our lookine over thi accounts, and he said “ves.” 

Said he “Itisall right,” and goes into the office and brines out 
| iS this book (indicating No. LO) and lays it down. savs he, 


‘Theres Vvour account: | Says l 7 Phat IS hot my account. 


4h oa oe 7m | -= a ee ; 
Phat 1s merely an vecount of bedsteads and not an account of man- 


acture there as you agreed to give me.” “Well.” he sald. “that was 
all the account I would et,” and he walked off and left me. EL 
said if I wanted to rel anvthing more | would have to wait until 
Mr. Kilburn came in Funally, Mr. Kkalburn eame in, and | asked 
nim apout it ‘Well ’ said he. “there is your Account: al] your 
iccount is in there.” Said I. “It is not Well, he argued and said it 
Was. [ told him it was not, and that I would have to look over 
their books. Well, he talked around, and said there was no use of 
look1ine at them. his book-k« be] uld swear To those Said | 
I did not come here to get vour book-keeper to swear to this book.’ 


: } ; i bal a _ : 
H remarked, saying Mr. Rol certs Was a fair, square man, or some- 


4] —— ! ’ ] ~ } ' = a ] 1. } 
thing to that purpose. I told him that I always leoked: upon Mr. 
) 4 ‘ j Bs . . s 1 
Ro Eris aS & Ci tleman,. and did hot believe he woul d do anything 


j a 
wrong, but I did not come there to eet Mr. Roberts to swear to that 
book: [ Rene ener" to examine their books, of mvself. Well. this 
was what kind of a time I had with them. I insisted upon having 


the books, and la would talk in a round-about way, and finally J 
had to come right square at him. Said I, “Mr. Kilburn, will vou 


} 


iet me have your books?’ say ves or no, SO that | will KHOW what 


io.” Said he, “No.” “Very well,” Says I, “that will do.’ So l 
ff. Why I wished to look at the account was this: I went in 
y of that year, 1877,and Mr. Roberts told me that my account 
vas so much. Mr. H.S. Hale looked over the account, and made it 
O much, ; nd | thought it Was very s strange. ‘There was another 
There was three different accounts made of the amount 


due me that month. I made up my mind I was going to know 
whether they were right “i wrong, so I thought I would have to go 


ver the books. Then. also. they refused me at the . to pay me 


or the No. LO and No. ee fie they called the No. and Lll— 


and | re fused CO accept my money without they did iso nNIe. and 


hen it ran on. They allowed I was getting too much royalty. 1 


bam) 
4 


a? 


i 4 


ae 


an a a oo er ml at 
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felt as though I was not getting what I ought to have, and, finally, 
a friend of mine, and also of Mr. Kilburn’s, met mein the street one 
day—— 

(). Never mind what was done in the absence of the defendants. 
If anvthing was said in the presence of the defendants you ean state 
it. If they were not present you cannot state it. 

A. 1 went there sometime—it must have been in the latter part 
of July Or sometime in Augu L, ISsdi, mavb —and took with mie 
Mr. John Noblitt, who is a friend of Mr. Kilburn’s, and also of mine. 
Mr. Noblitt and myself went there by appointment to talk over the 
matter and settle it between us—between the COMMpPAany and me. 
Mr. Kilburn allowed that if we would set down by ourselves and 
talk the matter over he thought it would be easily settled. I told 
him I would, with Mr. Noblitt present. Well, T went into the pri- 
vate office, and Mr. Kilburn allowed [ was getting too much royalty, 
and he told) Mr. Nobhtt and myself, and went on to explain why 
and all about it, saving that this seven per cent. royalty was ruining 
the business. He wanted me to reduce that royalty to one-half what 
it was—three anda half per cent., and Mr. Noblitt was in favor of 
mV making a reduetion, but | refused to do so. We talked the 
matter a long while over there, and finally Mr. itilburn said that I 
would ruin the thing if [ did not make the reduction, and that they 
would stop making, or just make enough so as to hold the bed and 
keep others from making it; that they would take and put two or 
three in a store, and did not care whether they were sold or not— 
stick them in a back part of the store and no effort to sell it, if I did 
not come to his terms. Finally, I got warmed up a little, and I told 
him they could do just as he pleased, and all I wanted was exactly 
What my agreement called for. [ wanted every penny that 1t called 
for, and not one cent more nor less. I didn’t want anything off of 
him. Said J, “All I ask of you is to pay me what you agreed to do, 
nothing more or less.” | told Mr. Isilburn, there, that when J 
signed that agreement I thought I was signing it with a set of men; 

that there was six against one; six business men and one 
149) Journeyman and workman; said I, not a set of babies. Well, 

he would be damned if he was going to pay itanyhow Said 
I “All right.” So the time ran along then till the 60 days had ex- 
pired, and [ went in again for my money, You see, they forfeited 
cull rioht to the title at the expiration of the 60 davs after payment. 
[ went in then for my money, and would not take it without they 
paid me for the 10 and 11 beds. He refused. 

(). State right there, why he refused to pay forthe 10 and 11 beds? 

A. He said he thought he had not ought to; that I had no right to 
the royalty on the 10 and 11 beds. We talked some time over the mat- 
ter; he told me he had consulted five of the best lawvers of the city, and 
they had all told him not to pay it. As I was going out of the door 
he came front with me, and he stated, “ Now,” says he, “ you will go 
off down town, and get some petty lawyer,” says he, “and take his 
advice, and you will get into a law suit, and it will neither benefit 


— 


you nor me.” So I went out, him saying if [went into a suit we 
would kill the bed and make it no use to him and no benefit to me. 
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7 sy 99 ii | Ci lr. Ix | 
\ \ \ SAVS - \ Kalb 
hd not me. 
, : 
(). And vou did not get any 
} } 
\ Lo » SeTtiementl gene. 1 
i | ae eye , : ] Sa ‘ 
t | his occurred. | think. So 
| } 1] } 
‘ | \'¢ you stated lid Lil 
ger f +} ] } ‘ 
LiL s @)] Lit ({e] Miah > cl 
4 VY es sir 
() And you never eould vet 
Ay , 7 i j . 
A. None, until LOI bnem mn 
\\ >. ‘11 tnhere——— 
( ) | ; attri , tar 194 Pprrrr? 
SQ UL Dparaon Tol] PLePPUP 
n ‘ i ‘ 


, ‘tamornine | r 
L. Lhe nex! PWwOrhie rece 


i | Lo aes «yf 1 + | > ie | | rill 
LIC LITThh, Stadtill2? that SILOUTC ¢ 
\ | tyr fda) (=. ryV°VTT }” f » 47 T 
> UU LETTE Y a TAatvtvel ()] isa) % 
} ‘ } » 2 } 
se out the stock OF DbeCdsteads 
} | . 
_ + . ‘ ‘ ‘ > x 
So 1 went down, and the first w 


[ had reeetved a note. I told him I had. 


Chine to that effeet; which they 
IS7S, | ae 1 money mont hly 
ferring to No th. 

(2. Did Vou ever have any 
manutfa tured by the def ndan 


have me ee to, and the month 

A. That is all, except 
QM. Did the defendants alwa 
| what goods they manu 


; , 


and the Mi prove ments | 


\ ry] 7 a ‘ t aC > t 
fk< . €20> ¥ did. this OME pPOSL 

| . | 

nol iow any one to ro throuel 


» : 
. ‘) — ~m . +e . “> ‘y : sat ‘ 
eereeen factured Uhael VOUT erene 


. 
anv examination of their books <‘ 


crise ] 4 } 
Ived a hote, through the 
‘ome down and vet my money. as 


aceount 


, ee : ie 
Vs «ely Vou 
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rn, if I do, it will be you to blame 


“iciesmsepil 
that Was « the 10th of ctober. LS77, 


[| went Rees to Mr. ce hell’s offiee. 


means vou had of 


a 


this oftiee. [ did not finish what l 


Ino Vou. 

mail from 
y fall out about, and that 
on hand and do the next best thing. 


ords Mr. Kilburn said to me was, if 


“wo will 


“Well,” says he, 


make short work of this.” or some- 


did. From that time until April, 


according to those statements (re- 


furnished you of the goods 
ts, other than the book which vou 
lv statements produeed here. 

to the master. 
aceess to then 
r patent 


1 } >| 
rendered here 
hooks 


4y + ¥ %- 4 
factured 


and sold under you 


ively deny it, and said they would 


fendants sold any goods 
and improvements which th 


I) not accounted for in their books? 

\. I do 

(). State all that vou know upon that subject ? 

A. There is no number 16 accounted for me at all, and there is, I 
suppose, from one to three hundred of them eden sold, at a 
rough @uess. There is no werent with lookine-glass fronts ae- 
eounted to me fol \ll bedsteads xaecounted to me for was counted 
withou spring, or spring bottom, vane where there were slats In 
nem lat’ bottoms, and beds. There Is a 


rib—shall I pick out sing 


“rankford Road (rel 
veneered, S60: one 
Lheart they Call 
Now, there is another crib, sold 
S125 hever seen any 
150 statements for that mont! 


on there for over $50, and I know one was sold for $125, 


also a number of other 
] 
; 


Ce One 


oe | >» ff. . 
A erin, sold to an old frien 


show “ to me 


wherever VOU Can. 


dof mine on Frankford Road. John 


erring to te ook B, page 225, one 
mattress SS—S6S). 


| do not think 
in their accounts rendered to me. 
Mebruary, 1578, with a mattress. for 
account of that, and I have their 
1, and I do not think there is a crib 
with 


? 
ascertaining the 
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mattress. | do not think there is any here in this account (refer- 
ring to No. 10). There was a bed and bedstead sold July the 10th, 
1575, for $425, according to their accounts. No return of that was 
made tome. The only account I got was their statements. 

( 


+ 


\V the only account vou “ot Was their statement 
\ ir; and I find no account of that entry. 
(). In the monthly statement furnished you by the defendanis 


You Si 
Yes, » 


Be F , } ° ‘ , 7 ‘ «+* The . | » ? 

did they make deductions on account of Springs, or ably thing Of that 
kind ? 

riyy e F . : . ray] . j 3 Be cad 

A. Phey sald nothing about Lihat hey kept them off entirely. 


rasy - } ‘ - 4 
hey did not appear on my account. 
t 
; 
‘ 


i ,* | ; ‘ ’ ; ’ 7¥ »yP ’ 4 ’ } ’ . Be ' , ? 
(). Were the s VILiI@S & part of your patent, covered by yout preat- 


ent ¢ 
i= © 7 7 
Olbjeeted to by Mr. Otterson. 
() Pid vou present a model of ur patented bed to tlhe le 
g- MIU Ou present a model of vou} {del mvced voea to these ade- 


a: a a: ] eetie 2 oe - ae 
model: then | made a model and sent it to the Patent Offiee: the 


i. ’ } ’ | & ee ] ly 
Lilllal WOocdert that | Phbcicie is her ltd CHIE OFLIEE Which Was one whieh 
| nt to the firm. Then 1] le a large bed which is nearly tl 
Was S@htL TO the TIP. Ldeq) made a targve Head Which Is nearly the 

‘7 {° °1) | naw ' rr’, loro | ‘ + , 
copy of the model I have here. The large one had as spring 
} . = y | ’ i : P 1 an ? 
WOttTOM Th It: the Smatilbone had a slat Dottom th it: and wheh the 

. } i ] 4 ] a .Y TC, . j- . ‘* ‘ . ’ ¢ > ‘ . > ] 
agreement was closed they were takeh there as pPatterls lor them to 


work by. Of course the bed was not compl te without a bottom of 


some kind. I also took a drawing there aud another model made 
1 COtLLaAge shape ; they called ita cottage be dstead ; 1 is now in the 
patent office In Canada; and they had bottoms in; the bed was no 
complete without a bottom. Phi specifications In Ly patent Cal 
for either a spring bottom or a slat bottom. 

Objected to by Mr. Otterson, as that is a matter of record. 


aol } ] } . 41, ] + ee t ae LY wee t ‘ 
Mr. Mitchel] ealled Upon the GeTehnaanhts to proauce the patent 
mentioned, LO whieh answer Was Made thirst Lil Pral ht WasS lh the 
, . ] 


} : ] , , } ‘ 
hands ot the prothnonotary, as slated In the answer. 


sy Mr. Bowman 


. y 1 } . } 
(). Did the defendants ever pay VOuL ally rovaitv On account oF} 


()breete (| tO ly Mer. ()tterson. 


A. Thev did, [ beheve: on the beds in Isic they pal l me on the 
bottoms. four months, hot any sTnce. find 11) thre ir necount reti- 
dered tO the hiaster (objected LO ly Mer (Jiterson Lhney charved me 
with 26 bed bottoms 899.00 and some cents. I believe it was. That 
was In the close of 1S74.) I never bouglit anv bed bottoms of them 
hor thre 1] books won't show It. ana since thi 1) do hot think have 
been paid—] don't think have—for ah bed bottonis: thru IS, the 


rovalty on them. 
Adjourned until to-morrow, Thursday, March 27th, 1879, at 10 
a.m. 


ae 


YH PSC Rae Pee 


r- pinaredietiegthetaentesipntatinantgnanibegianmtieheanaatiincmbesesi eaten 
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PHILADELPHIA, March 27, 1879. 


thee of the master 


arti 
tay sent: ©. Stuart Patterson. lus... Ie Coppee Mitehell, lesq., W. 


P. Bowman, Iisq., James G. Otterson, Insq., Mr. Hale, Mr. Brooks, 
: \Iy en , } 
a4 .\ i i Cr ( 


—_ . + ~ 7 » | 
‘« ‘ ] , 7 a | 4 4 4 4" > rayrgy , e Bs \ ° 
Examination of EK. kK. Everirr resumed : 


Witness: | first oneht to make a correction. ln regard LO 


the Rose erib on Frankford road, [ got 1t mixed up with some other 
things, and [ think Iam mistaken in it; this is all of that. 


By Mr. Bowman 
(). Do you want to mention something else in connection with 
A. ns lL \ ish to ecomenece with the first | Cver heard of Mr. 
comin » Hale, Kilb urn & Co. for an Infringement of his patent. 


About he latter end « tf February or first otf Mareh. the tore par ot 


\] Ly" I) IS (Sd. Was in the store, 48 and Ov) North Sth street. and \lr. 
' 
H 


\\ arren flak called bye into the private office and sald there had 
been a mat there from out west by the habe of Stark, and 

Ls] tol them that they Was Anfringing Ol) his patent, threat the 
Everitt patent was an niring ement of his; that he was 

LONE down LO Washineton, ie Whit 1} he LOI back he would COlhn- 


- : | | : 
mence proceedings against them. Mr. Hale told me, L think, that 
he saw his model, and that he believed he was infringing on this 
Stark’s patent. J1eseemed to talk 1m that Way. 


(). Are you quoting Mr. Hale’s language when you say he seemed 
to talk in that way, or are you dese wikieg his manner? 

: id he thought we were infringing on him. I said I didn’t 
nk we was. Well, hesaid we was. Heseemed to believe what Mr. 


4 } ] + me : , } ae | + ] ] - | _ 9 . 
Stark had told bim and what he had seen. I told him perhaps thi 
1 ] 1 rs 
would come when he would have an o 


pport unity to prove it before 
i.court, and left him by saving | han be pleased to see Stark when he 
‘CLUYI q tO Philadelphia. Thati Is first lever heard of st tark ‘Ss patent 
DY thie drm. The hh, On the a at LOth ot April, when | went for 
my money, I received this notice through Hale and Kilburn of the 
elssued patent, and that he was about to commence proceedings 
or ] ) atent. I told Mr. Hale that he should 


gainst us for infringing his ] 
esery\ that lette. ot thi LOth of April, also the envelope. The 


envelope was torn so that at re quired to be tied on to the letter. 
ld him to tie it on, and as | was about leaving the private office | 
old him to preserve it,as we might want it some day. A ee or 
two afterward I went to gel a copy of that letter. Mr. FH. - Hale 
ld me he hadn’t time to hunt it U}), ut he wouid get a copy of 
that letter. [ went in acaln and he told me he had a COPY af that 
letter made for Hie, and he had OO John tO COPy if for Wie, and he 
handed a copy to me. lt appeared to be the same—it mioht hot 
| been word for word—but it was dated the 10th. I told Mr. 


Llale & Iulburn on the 10th o! April, after reading this note, that that 


ad 
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notice amounted to nothing; that they should send and get a copy of 


Stark's reissued patent, At the time it appeals the appropriation 
had run out at the Patent Office for printing purposes, and they could 


i 
at. ] ep yy + a a . . ' ..' > 
hot print Lie COPI1es of the patents As they were issued. So Mr. 


Stark’s agent sent on a written COPY, Ceruliie d DY the Commissioner 
O] Patents lor the firm o} COMPANY to look at. That must have 
been the latter part of April, 1878. IT went in there and they showed 
it tO mM looked at it and Saw Roberts’ hame, Owen 1). Roberts 
and Jo 


= z= + 1. ¢ + - ‘ 
Las W1thesses. i LOL them bial that was not 
{ r e + et ’ i i | — | » 6 ea. ‘ , 
ad real patent ; that the law required thal all patents should be 


{ 
] } 
i 


printed; then it went along a few weeks. I went into the office. 
rey : } : } ° a 14 S.. =. . . 
Chey showed mea printed copy of Stark’s reissued patent. Mr. 


— 
< 


raul , _ lio lant turn clazat = 
Kilburn gave me one and said he had vot about two dozen ol them. 


By Mr. Mirenencr: 


(). tlave vou that copy here ? 
. i « 
a 


4 
A. ou Ses Lhi VE ONE COPY. 


CJ. thie he ne vave vou? 

\. I suppose IT have; but I do not suppose I can tell you which 
Ohe It Is L i show you one exact like it. 

(J. If vou can produce the one Mr. Kilburn gave you, produce it 


) 
« ‘ 
\ | l- 1) uw | } , Ty > f , hyd] | ] lr) 14 ahie 1 
r; KNOW | have two or three, but 1 do not Know whien cone it 


7 ] ‘ a : ; ] ai — o ' : ' 
Was. lle told me that Stark Sagvent had Plven lm two dozen. and 
7 ' : . ? } > ? ‘ . 
he gave me one.and I think hesaid | could have some more if. ] 


wahted them. 


j _ 7 7 | . ’ } 
iy. J you told Us all at took Pract between vou and the de- 
, ? | } ) 
+ ; . oo 
coat aAaLiIive kL ath if f lt PeTereh le LO Cilis SlTarkK patel 
] ; = | | a 1] | , 
\ rdo not thine | have LOiId VOoOu'‘al i) anv weahs 
j | } | | | , Ta ’ ) 
J. 1en I lls 12Cadl all bealb Was Salad OF Cole 
| y > + a | * [ ] ] 
| \ sin ther Very tTrequentiv trom til LOth of May UnNtli th 
. 
. ]. 
lOth of July—I ean say two or three times a week—and I[ always 


} } | : — : . . “1 ry ss . ort? ; " i« i 
demanded my money. When | went into anv conversation Mr. 
— 7 
| 


rs ] ¥ , ] “ ; ae , eT — . . 
IK aiit Urh aiwavs told me he woutk pas me everv cent, i WOULG 
44] ae 14 - a = ! } } > — ] on eT . ‘4 } 
settie up WIth Stark. [ insisted I had nothings to ado with Mr. Stark, 


l 
nor wouldnt have. I told him that Mr. Stark and me could not 
Slt 11 the Sahllwie boat. aha that | wanted hiv rovalty and he would 
Sav He Was Hot cOINe tO pav tWOo royalties, one to Stark and one to 
; 


e damned if he 


’ 


~ ' Cv % 3 | ed ; : email 
me, ov per cent. to Nir. Stark and «¢ to me: he would 


i ; + Py } + hy . 

WOLLTCL. rie TOLGA ne That frequently. 
cee : . F ! . } ? ] : Y . P 
Lor (J. irreyious to this had they stopped paying you a rovaltv 


_ ; i ee es } j ’ Fe . *} 
on account of the suit brought b\ Stark * 


\. They had stopped paying my rovalty. Stark had not com- 


meneed the suit at the time. The suit was not commeneed until the 
Sth day of July, 1878, and they withheld my money through the 
advice ot their counsel. Do they told Pie. 

(J. Had thr V rec ived any notice, or did they pretend LO have re- 
eeived notice from Stark, in reference to 1t? | 

A. From Stark’s agent, threatening or saying that they would 
commence the litigation if we did not do something. 
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How lone were 


One vear: about one 
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Not to the trade 
Do you know wil 
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re you at any time 


r agents were subject to the 


\ | between you 
he manner in which your patent was to be a 
) was to bear 
There was. 


By Mr. OTrerson : 


Was not that in writing 4 


Yes. SIT. 
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-_ 
By Mr. Bowman: 
(). Will you state whether or not they kept their agreement in 
that respect? 
A. lt was to be ealled the leveritt bed : they did not keep thie ir 
agreement in that respeet. 
(). In what Way did they fail to keep it ? 
a A. IT support in a dozen different wavs. 
(J. Specily a few. 
ie A. ln the first place, they advertised if as the Hale. Kilburn Co. 
parlor bed; the Hale and Wilburn folding bedstead and erib; | 
made complaints to the firm why they did not advertise my beds as 
they AG Tes d to; Mr. Kilburn told me that 1t was overlooked: that it 
should be attended to, and referred me to Harry; I told him a num- 
ber of times about it: finally, they sticked my Name under some 
other, either the folding bed—they ealled it the Llale. IKiiburn & 
” Company's folding bed and erib, and they would put in small letters 
‘The Everett Bedstead ” — or the Champion folding bedstead and 
erib, with the name “ Everitt Bedstead,” and so small you could 
hardly see if with the naked CVE. 
Mr. Orrerson : Those advertisements, | take 1t, are in print and 
Call be produced, 
by Mr. BowMan: 
~ (). HIave you those advertisements In print? 
A. Yes, SIV. 
(). Produce them. 
A. Here is one (produced) from the firm, February 7th, 1879; that 
I received from Mr. Roberts; | asked him tor one while we were 
taking an account of the books. 
(. ‘Whowas Mr. Roberts’? 
A. He is principal book-keeper for the Hale, Kilburn Manufactur- 
ing Company; here is another (produced) from their agent in 
Chicago. (The first advertisement produced offered in evidence of 
Mr. Bowman, and marked “* No. 12, Mareh 27, 1879, R. A. W.’) 
od (). Were did you get this second pamphlet you produced ? 
A. A friend of mine got it from the Tobey furniture store In 
Chicago. 
(). Were you with your friend ? 
A. No, sir; it was sent to me by mail; there is the envelope. 
— (Envelope produced.) 


Q. Is vour friend employed in the firm ? 
A. No, sir; he was a stranger to the firm. 

(). lave you others? 

A. I have quite a number of others. Here is one more [ should 
like LO put In). (Advertisement produced, offered 1) evidence by Mr. 
Bowman, and marked “ No. 13, Mareh 27, 1879, R. A. W.’) 

@. Do you know whether or not the Tobey [Iurniture 
15D Company are the agents of the defendants for the sale ot your 


bedstead and improvements ? 


ITT. 
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duced) IS a | circular of my OW}) that I had printed when [ started 
(he store on Second street. I headed the cireular “The Everitt 
Folding Bedstead and Crib, or Champion.” I wanted my name 
| . | thought I had a right to it. : 

(). Did you show that to the defendants as a sample of what you 
} 4 


Yes; and I had ecards Pot up for that purpose. 


(The cireular offered in evidence by Mr. Bowman, and marked 
“No. 16, March 27th, 1879, R.-A. W.’”) 

(Objected to by Mr. Otterson, because it is not shown that the 
detendants were eonnected with if al all.) 

(J). Who had this circular published originally ? 
\. I had; when they seen it they sent me this note. 


( Note produced.) 


(). | see that this circular is headed “ Descriptive of the Everitt 
Folding Bedstead and Crib and Champion,” and that the first word, 
‘Everitt,’ is erased, and the word “ champion ” Is written over it: 
and that the words “and champion” are erased, and the words 
“the Everitt bedstead” inserted - who eras d those words there? 

A. I do not know who done it; I think my printer, when he came 
to the store; I told him we would have to change it, and I think 
he done it so as to make an alteration in the eirculars and ecards. 

C). Where did you vet that from ‘ 

| received it from my printer, Mr. Schale. 

(). Do I understand you to say that that circular shows the ad- 

vertisement of your invention as it was made originally and agreed 
“A. To a certain extent it does. 

(). Do I understand you to say that the defendants objected to 
that cireular? 

A. Thev did: [ had the ecards printed, and they Ot them with the 
same heading. 

(). Did they write you on the subject ? 
A. They did; yes sir. 


(Letter shown witness.) 


(). Did you receive that from them? 


A. Yes, sir. 


(The letter with the envelope offered in evidence by Mr. Bowman, 
and marked “No. 17, Mareh 27th, 1879, R. A. W.”) 


157 (). Does this circular, marked No. 16, show by the erasures 
in ink how the defendants insisted upon having your bed- 

stead advertised ? 

A. Yes, sir. 

(). I want to direct your attention to the improvements upon that 
beastead. 

A. I should like to say a little more on the advertisements. In 
all the most prominent advertisements my name does not appear. 


wars p= fon 
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Such, for ene ted as the advertisement on the city hall fence, at 
broad nnd Marke ‘t, tor that whieh has been the re since the fore part 
of LS7o5. 

(). W hose advertisement is 1t? 

A. Hale, Kilburn & Co.’s, or the Hale-Kilburn Manufacturing 
(om Ppany 5 those have been renewed within the last three weeks. 
Three hear s of thie ay dstead are paint ed there Oli ¢ ach ot the four 


, ] ry : : } / at ] oe — 

sides of the fenee: and my nume don’t appear. 
\] . { Bravery Td < r | te 7 y >| ; Pe | | ] ° - : _ ° . . aad ‘ 
MIP. CPP ERSON . Waht to object to all this subyect ol mqguiry as 


hol bene reierred to 1h the bill. 


— 


The Wrrness: In their large banner, hanging over their store 
door, my name don’t appear there at all, nor, in fact, in any of their 
principal signs on thei store doors. In the Ledger, some three vears 
ago, they had an advertisement there running for a long while, and 

«| it l went to Mr. Harry Hale, who had 
charge of the advertising at that time,and complained to him about 
mv name not appearing there. Ile was in the office with bis father 


1 for it. [ told 


at the time, and he Salad there Was hot room ehnoug 
{ 


a 
— 
~ 
— 
an 
| 
ee 
4 
— 
— 
— 


; i] , ' le +} > ee 
him Lhnere Was rool enough lor some otnet Lhings 


sald: “ Why do you want it ae re?” | said: “Simply because my 
lOreehre hi calls for ] L, al 1c lL | Upor it. ana if Vou do not pul al 
there you will be sorry for t some day,’ and JI left him. I think 
that Wiis the last occasion CvVer woke to him LVOUT 11 ul | spok 


| ) 
i 
: | > } 
. + 
ted trom the sto 


] 


oO Mr. Ikilburn when they negleet 
| reed LO, ana ne alway > shoved it O] ; 
It was either Warren’s fault or Mr. Roberts’ fault, or some one of 
the firm, and he would refer me to somebody else, and I got but 
little satisfaction. I finally concluded they would do as they pleased, 
anyhow, and there was no use in my trying to keep them to their 
agreement. 
(), Is that all in relation to that 
} 


a 
} t 


i + — bs | : 4 = ee “ 3 . a + vy, 
A. I have vot a number of the advertisements irom the first store 
. ] 
down to the present, where Lhey L\ 
} ss } 7 
they agreed, to published in New York and o 


] ° - 
Culiars. NeWsSpapers, saatiiioks and ra Variety. AN their Wagons 


pumand 
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— 


where they are advertising the champion folding bed my bel 
appear ; but they use that cut there: that cd sign is : their trac 
how, 

(). W hat design have you ref rence to ! 

A. On the front page of emreul: NO. lO, a bedstead In a half up- 
right position; they make it one of the leading things in { 
advertisements ; they use it on their letter headings, bills, and in a 
variety of ways, and eall it their trade-mark. I had that ig 
made. I got a drawing of it, with the figure of a lady putting 1 
Up, some months before they ever made a bedstead in their place. | 
will produce it if requrred. 

J. You have a model here, have you? 

A. No; but I will produce a drawing I had made. That drawing 
isin my English, French, and Belgium patents. Would you like 
to see the draw Ing ? 
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(The paper offered in evidence by Mr. Bowman marked “ No. 19, 
March 27th, 1879, kh. A. W.”) | 


160 @. If you have omitted any Improvement in connection 
with your orl@ini aul pate nt, state what it is? 

A. It is what they call “The Seeretary Bed,” or “ Washstand 
Bedstead.” | 

(). In what does the improvement consist ? 

A. In adding a washstand to the bedstead, and making the front 
of the bedstead e@lass. 

(). Is that all? 

A. ‘That is about all; that 1s sufficient, I guess. It is sold as one 
and the same article of furniture. 


(. Is there any other addition vou wish to make in reference to 
the advertising, and the different names this patent and improve- 


a : 1} ] sb wr 
ments have been enlled by the defendants * 
} ) a . — } ] rey : 
A. | ate not Know thisat there IS. gamer 1h} thei DOOKS., There 


found thev called it, in their books, | guess | picked out twenty 
names, and cighteen different shapes. To show the trouble we had 
to get at the beds, they were in so many different shape s—there was 
the parlor bed, parlor bed and crib, secre’ ary bed, champion folding 
bed, bedstead, and so forth. I have a list of them, but it is not 
worth while to give the whole of them. At least there was eighteen 


or twenty differen eee iS, 
(). By books — you mean the defendant’s account books ? 
A. Yes, sir; it was a difficult job to collect them. 
Adjourned until Thursday next, April 5d, at 10 a.m. 
PHILADELPHIA, THURSDAY, April 3d, 1879. 
Present: The master, I. E. Everitt, H. S. Hale. 


Adjourned until Thursday next, April 10th, 1879, at 11 a. m. 


PAILADELPHIA, THuRspDAY, April 10th, 1879. 
Present: The master, IX. I. Everitt 


Adjourned until Tuesday next, April loth, 1879, at 3 p.m. 


PHILADELPHIA, Tturspay, April 15th, 1879. 
Parties met at the office of the master. 
Present: The master, Mr. Bowman, Mr. Otterson, Mr. Everitt, Mr. 
H.S. Hale. 


Examination of E. i. Everitt resumed. 
By Mr. BowMAN: 


(). (\M[odel shown witness). What is that? 

A. That Is one ot the models that Was presented LO the Hale IK il- 
burn COMpany some ten days before We entered into ct) agreement, 
which Was On the 17th day of March, 1874. Afterward an exact 
copy of this was taken there, for them to work by, a large bedstead, 
With the exception of the hinges, which were open, or an open 


fulerum. ‘This (referring to the model) has a slat bottom in it 


LISHA 


— 


KLISHA 


' 
] 
‘ 
‘ 


u that money < 


KEK. EVERITT. 


that sum from your 


Bowman. and marked 


° > r 1 
SHatisiaetory. Phe 

+ > é } a i | : 

LOT Sct it cil the CA- 


OOUT Il (Circulars 
| 
stand, at MV oOWNl e@X- 


, } . 

+ | 4 > re 
Wilrat they produced, 

A 
. . ao > ] 

bait, OF Giierent Coors 
it a 

for S16?.00 


‘2 


~ 


——t 


i» 


11D, 


‘ 
4 


o not know tor cert 


‘ 
+ 


} i 


———— 


_— P “ ¢ . " aa ° 4 . - gece 
— puvenel — ‘- f apes — f 
a® — _ - ~ ~ ae . 
si a a r Pa. es a ee nes 4 ~— ; = puch fe ~~" Te os e& 
ow —~— am . 4 - ¥ - = _ _— ow —-- —< 
——a - oa os — - ° 
_ i — = - _ — od f 
—_" ~s ij - ~ ~~ - 
s aeaieal an r — = - Past = ow _ ~ ste a J. 
oh ~ f a - 3 min — a ei x f _— " - — sald Pe 
" A . 7 - aa _ -— . - » ow _ ne —_ 
ould . — om) _ ; ee al ~p—4 j toed aa & 
= pa - — —_ oo mad 
‘ - ~ ds —_ eum — —— _— 
, ene — -_ woe = 
— ~_— ~ — la PaR es a - — 
om — - — — 
—_ — ~ — - abe - ~~ oo ° gre 
~< ~ " - ie os - —_ - — - 
po oe - -~ — én — pond -_ — — _ 
— wees ‘ — al —_ a - 
‘ « _ J 7 - — . ° me 
° - “ —_ ~— Lo 
' pa J “a : : , s ; os ou f ; bl ; 
- aa on - » a“ — . - why 
~ " — + —— A - e md , "f _ 
+ — om -- 4 - — = " — = f - 
r — - - —_ = ~ 
ong mw - ~ = -_— - a ~~ - — 
. —_ — em em — —s a—_ . _ 
= — aw 
> — _ + r = ad 
e , ame et - , bn a = — - f ae oa - —— ow 
pa “ = ri igre . . ~— 
a —_— ~d w : ‘ , 1 ¢ e - J omen 2 on iD am 
~~ sone 4 j ames 
. - , *~ ~_ - = a _ 
“i 4 quiet = hes we - { J | A _ _ 
= } 7 ow 7 . 7 bal > 
= an ; ; om y m4 = = 
— ‘ “ — r, ~- oun a t _ all se aan — 
> eo j saline i ~~ - o~ 
-~ _ a -— - -— 
a - » - - - * . — > a i — J - — 
ro ae F - - - -_ — rr ene , ae o oe 
~~ n a , pa a co 
— pwn - De A”. — a ~ _— 
” _ — - — — 
mf soa 2 pea a ae f - YD -¢ ne 
~ ~ ~ ~~ ? Fu = *s - ~ _ . va 
’ ts —" “ - ies + ~ ~~ 4 na 
Fae —— . = ; - pe 7 = —~- - — 
— j ’ ~ — alee 
~— —_ - - - — - —_ ’ 
~ a - _— _ ome - 
ape Ss 7 : . : a f - — 
oe ° 2 sd vs ~~ oh ‘ > wv — 
- ae 4 a ~ — “ ao ° > — 
A a ae . 7 j # . gunciend gums ~ - oe 
4 P. P a - a - = - ~~ - “a -” -_ 
j ons 2 » “ j _ e ~< - ~ _ -_ 
_— . - , A - — a, 
_— ss io — bred “= J out 
pee ne a ' — 
i , — a { J + rex p pa od 
j i a - - _ 7 
- — > - — "4 
f ’ _— , pao 
— 2 - wee - ——_ 
mem | a ji ~ "f - o~ _ ———w — Jf : 
) “7, ad , L ~ ‘ f =F ne re 
r aay =~ —_ r 5 oes —, . — — —_ ~ 
— _ ~ 
; > ; . > , & f Same Of ng Ue 
= leita + se + ' . 
- - = ™ v= . ~ > —_ « 
o— - - ‘ 
— . o - 4 - r - ~ ~ — val a re ° - a 
f = = , > + C “ ; F : A 4 . = eal 
> w Ya 2 r ~ ~ - ~ } <= f a a r . — — 
” ail “wy Me - ow 
- pent - : =- Gi j | - - » 
~ jo f - — i + -- > : 
= : j — _— an aaa 
7 -_ — - ~ = - 7 = - 
+ _ - . 
. ; . : ae : ma eS ; — » ~ 
@ ms es = ° a - - re - — 
ad = m . . - —_~ e nd oo 
—_ . a ow + ~~ . . * hoaal - _~-< — j 
~“ . < , - ~ f me 4 = - ares — 4 po 
/ j a oe = 4 —_ j > + “~ —_ es ron 
eas = ~ a oo ene + ~ — > ° w 
“ “ > a 
« ° ~ — — - - ” _— Ee = ™ a 
B a) — =e —— _— - — ~~ Poa o - 
: - —" - a - 1 - a en * La e ~e a _ 
— a — s . . = - - + ie _ — ~ —_— 
= - sail - a e an — - ~8 
y ot — - —_ - r om ~ —— + —_ me apo a te ~ _ — 
, ~ - S 4 Saad a ~ oun ~ - -— - _ 
: ; ~~ we - : : > aes - - ~ J - : 
a - » _ r ae — - . ~~ 
~ ow es u ne - , waa ge ‘ A ~ ~ — 
~ , j - a ~ ° j Som . ‘ — a 5 ~~ ~~ _ poe -- 
a | ~ ‘ . — - — _— ~ 
out . ae - ~ ~ — ~~ — — — = ne 
> a ' — f $ oe  ¢ . J y — : — = 
. ed p . — - 2 j — ~ * nd ° ~- —— ” _ _" —_ eee _ — “ 
ped — -_— - - » ~ _ — — - — _ penne om _ 
= ~ ° = a o } a _ af a . 7 
j * — - 4 a + a a duno — -_ - —_ r ~ 
= ow - - - _ an + — of ee | < -~ pee we - vue 
me j . un _ — - _ . ae ———« - = ~ ~ oe - 
eed - nee — ial gua ~~ ad —_ - — mee ° = ~ — ee ner 
rr ot =} | ae om , 7 a _ ~~ 2 — guens j : as - ~ / » # = — ne’ aw 
— ome ~~ — -_ a — : a o - Ma a a - - oo . a =_ 
. ~ ae = oo —_ ~~ ae ~, 7, (- ——— ar ae -_— “a —— — ~ " ° — _ (4 ~ » meee 
> es ~<-- o =. tr - —  oeeaeaeal _ - —_ “ —_ = - 
ae r - ~ ue ~- \ “4 os . peed wet pm ~~ _ jf ~ on a 
A —_ - al ~ none — a dens v-—~ { ~_— ’ ~~ 7 
, wate wan aa! = a f +2 f , oho = i J - 4 ose a 
“ - = f .., G& coe ~ 3 L » , ~ f 
:! quad ~ ats “ — we - 3 f 7 —~ pa - ~~) ~ - fom ~~ — an _ ‘ 
~ —_ ~ = ~~ - a me . a ae _— "fs w sca os _ . 
naa ge peng = id ° me - - - =. —~ ’ — j - j —~ ~- wf =, aes 
~ a | eemmel _ punt = ° ow - 7 — = ~ — — ~ < ~ - oe — > 
tee = _— ~ . am! _ one — . -_ - — elie 4 -_- ~ Z 
aunt “ ; peemint a j ae — - —_ - - ~ Pa — -_~ - ss a, 
a —_ all — a! - - ane See doos oo ” = ‘ —o ow — - ~ _ oon a ml ed - 
—- ie al aa _ ~ - ms = * j a »* _ —~ od = Gand a" 
. sa es a = a ~~ — = _ -_. mes “ ~ —~ ” - = —_— * 
f —— _ . e - . on - < - - = an old = et oo — 
~~ ~ a . on — po —_ + -_ ~~ i r - s ow 
. < a a — me _ —_ A ° - _ ‘ —_— + ~—— ——w ) 
oes od we ~ » —) — eH f “ _ oes hos — j hues ~_ re. \ 
a — ~ ed - om — a at ° = -_ — ~~ _ = ” - ~— 
= wad - “ —— = = ~ A a“ P = 2 — | as a ~~ . 
aa oe am < - * / @ 
r a - —_, — { - = ~ - ¥ woe — —~ / - vies se 
—e a _ = » “ — Ss 1% - = = noted f = aN _s — *~ = 
‘ — ¢ j - + / . 
asl oman j am: : ~ - = p~ —— 
7 ~ oa be — “a ee _ a emer ah + - = oa — ow a 
j os ~ 2 ~~ - pe - - -~< — 7 “aa én os eo 
i = re. 2 “ ~ — 2. 
f _ a = > ‘ - - , ~ —_ — meet “ - 
a ~ ra _ om A — a ~ 2 - ~ 
_ - — - — - pan ~~ wee ~ - “ os aa nm - a -—~< - . _ 
, es oy i = ae ” é ~ - — ne —_ 
nee - ey st - = " - a - ~ — — 
| = , - - r p (teens ow ~ — 
—_ — j — ~ : —_ ~ — noes ~ - 7 
een | = — ’ = . . = - - Ya “ j gn ~ ow — ~ j _ 
- o— - j 1 ww = ~ - — —_ — 
—~ — ~ 4 ) a 7 - - 
o ~ ae an ~ . oma a 
—_— _ - ~ ~ a Pl - —e - ~ 
— } oom r - ~ 9 - a a — —_ 
Mle, poate, > » a. 4 am a -— a ra a r at — s — — - 4 
2 “ a “ wn — + - ———< - wt < 
' — 4 pom G4 pom . ee A at ~ ial - — — ‘ . ~ f : 
h “ on ° 
; ea ° < “ — = — ~ 
H e _— . = -_ . - - . 
} - ad -” on “ —- —_ ~ — ae. _— oom aoe - aw 
} ai — ~ satan. - sal ~ as P = to ws 7] a“ «= / “ ~< ea ra a oe on a - an ee P ae ow 
. a ~] ot 4 4 - i atl - ~ - - oe ° - ~” - ~ * - “ - 
=< ’ —= + = - = ~ wo . _ , — — — » — _ ~~ ~_ - b 
on — ™ - -—~ -_— 
j — + _ > = - _ pos = " * _ _ 
pees - ~ ’ a a 4 2 f { . = 
H orl woe -. = - =_—- ° : pom tn 
i - 


HENRY S. HALE ET AL., &¢., VS. ELISHA E. EVERITT. 197 

(). Was it not rejected three or four several times ? 

A. Not to my knowledge; it might have been. My agent did 
not tell me the particulars. 
(). You have said that the statements that were rendered you by 
the de fendant s did not correspond with this book, (referring to the 
Plaintiffs exhibit No. 10); wherein is the difference ? 

A. Well, I believe vou will find No. 16 beds in th 
In my statements. All No. 16 beds, 10's, 11's, 17's, and 18’s, have the 
Improvements made by Cheney Kilburn in, that is the iron running 
crossways to the bed, and the apron is used in them beds. In fact 
the beds made since 1875 had his improvements In. 
(Q). What was there in the beds you have mentioned by numbers 
covered In your patent ? 

A. ‘To commence, they used the open fulcrum or open hinge 1, 


hah ree | “tonal | one 
all them beds, which belones to me, and the improvements were 


s book, and not 


| 


made on my bed that they used in it originally, and which I have 
as much 1 ign toas I have to my own original bed. 
(), | want to ki LOW In What respect the beds that you have enu- 
merated wot y he claims of vour patent; was the open hinge the 
only thing ¢ 

A. NO: the base Was made the Sanhie as they made mine, with thie 
exception that they did not extend Up the end I j 
used the headboard the same way, and they used the front the same 
way,as | did. 


(). You are speaking of claims that are mentioned in your patent 
and points that are covered by your patent ? 
A. | am speaking of the specification and description of my in- 
vention. Many atimeaman dont claim ll that he is entitled 
LO 
16 (. Did vou ever see either a bed or a drawing of Stark or 


. 


1 ‘61 ; 
Maine's patent * 


A. IT saw Maine’s patent and bedstead; I saw the drawings of 


Do not they both use a headboard 
Q). Do not they both use a base ? 
Yes, sir 
Is hot thie in | eadboard like yours ¢ 
They make t In a variety of ways. 
(), In pr iInciple, | mean: I do not mean in detail’ 
A. None ot them rade a headboard with posts LO hat Coa folding 
bed, except mie 

(). Dic any of them use a base but you: 
A. a SII. 

Phe both used a —, did the Vy not? 
The any ive to have . base of SOLE kind. 

| ). In what other respec its do you claim that the accounts rendered 
yo. failed to correspond with t he book which is marked No. 10? 

A. I ought to have them statements here, but I believe that I ean 
aay, without meking any examination, that there are No. 16 beds 
in the book, and they are not In my statement. 
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sisted upon having lt, Pig 
nt. and I got tired of 


id you say that that is all» 
| | know 1s seeing it here; 


S. HALE ET AL., 4 


asking for it. 


vou know about it. 


‘ 


< 


.» VS. ELISHA E. EVERITT. 


ht or wrong. That was. nv 
ky and said that I must 


wanted to know how I stood: 


ments future 
[ told Mr. Kilburn—that is, the president of the concern—that 
Fi SPE Pappa 
Chat was in July, 1877, was it, that you are talking about? 
s July’s statement that I got in August; I mean for 
| t. Sales made in July they rendered in August. The 
\ - was due, and it was not an unusual thine for me to 
ibe] thie is of bhi monty and “av to Nr. Roberts: 
Sm UW oing to pan out this month?” and he would 
or something to that effect: or he would sav: 
"\ nd | suppose hat I ha asked Mr. Warren Hale, 
Llarry Hale, too, how 1 ieccount would be for that month 
- L} eoulad tell. and sometimes thie \ could hot The C- 
( i] i \\ is LO] }}) it¢ iy) 
Q. Do you still Insist upon the statement that you nevet 
nN eNathlhatloll Ol ir hKdeihts WOOKS until they Were 
ne] Live Mastel | 
rsaw any book but tl Referring to Plaintiffs lox- 
\ Lt) Ne Vel No Ol a seeen | Sa W them lving O}) 
- lt 1 er went In tO exal ne them This is thie only 
ever offered me, either th secretary or. the president 
fused to give me : OULI« | said this had none of the 
ifacture in, and was not a full account: I said that to both 
ake oe idle} 
\ | Was your principal objection, was it not, that it did 
adh account Of the mMahula ‘turing operations ¢ 
1] here was other objections 
L Thdedede that ahion! othe r objeetions ? 
one others | f) 1 rding to theiraeecount of their 
{ 1) Te t4n8 thi fies ()) ne master) thie Y HCVEL PAVE aAll\ 
MahwUuUIACluUrlTaAe OF any Ly dsteads until February. L8/a, 
ere Was an account of bedsteads: but vou could not. tell 
sO] What Ik ha 
ye you an account of the manufacturing of bedsteads ? 
) ; that 1s, before the master, some six months after bed 
had been sold. 
A Sal | that they ch roe d you 899.00 for 26 bed bottoms ” 
Yes, SIP. 
L) clos Ol} IS/4 Was hot that a ehat re to eorrect a prior mis- 
. tl ceount ¢ 
cannot tell what it was. I see that they charged me with 
ny bed bottoms that I never bought at that time. 
(nd that is all you know about it. is it ? 
found it on the statement they rendered to the master here 
io account of it until | saw it here, in this office. Never. 
ept it off me, me not knowing it at all until I seen it here on 
Lemenht rena red to the master. 


Is it? 
ind I know that I never bought 


Stark patent. as far as vou know * 
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anv, and IT never heard of it from 1874 up to now, except in this 
oflice. ‘They never gave me any account of anything of that kind. 

‘J. Did not Mr. Harry Flale tell Vou that they had allowed you a 
ty on these bottoms to that extent—— 

A. Never. 

(Q). Wait until I get through—and that it was by mistake, and this 
entry was made tor the correction of that mistake ? 
A. Never, to my knowledge. 


— 
a 
~ 

. 

a“ 
— 
a" 


| 


(). Teall your attention specially to it, because [am instructed 
that the question I have asked is upon tl | 
A. He never did, to my knowledge. Will this book (referring to 


_— 
‘ 


PlaintuiP lexhibit No. 10) show it? Wiull Mr. Harry Hale show it to 


(). Yes. I call your attention to an entry on page 201 of this 
book, at the close of December, 1874. “ Less spring- to 26 beds, $180.00, 
s99.48." Is not that the item ? 

A. Well, I sec it here now, but I never noticed it before, because 
if | had I should have surely spoken of it. Can [make a little ex- 
planation about this book (Plaintiffs Exhibit No. 10)? 

(). Yes, sir. 

A. I do not think, as I said before, that I ever saw the book over 
four or five times, but 1t might have been there, me not knowing it; 
but if I had known it being there I would have surely said some- 


F ° } ° y } . 
thing’ about it, because they had no business to Charge me with 


springs. 
(). When did you first mention the matter of Stark’s patent to Mr. 
Kilburn, or to any of the firm ? 
A. I think I am certain that Mr. Kilburn spoke to me first about 


it. It eamethrou: 


ol Mr. Howson, their patent agent. Ile examined 


miy prile Lit, ana Wa Lil (| it reissued : and Wanted tO KNOW On What 


account, and he said on account of Stark’s patent; and he 
1O9 sid also On AcCOUAT of Maine’s patent. This Was the excuse, 
and they insisted upon me having it reissued, and I objected 
LO lt 
(). The question is a question of time; when was this ? 


] 


1S74; that is, along some two or three months afterwards; four or 
hive months, proba 

(). Was it) 

A. It was not till after George ILarding and Mr. Collier examined 
mv patent, and Gave a written opinion as to its validity and not 
infringing on those particular patents. They gave their written 


Opinions. 


ry] 

A i ° 

ay a ee ee | nr “11@ 
A. ‘This was soon atter the SIguINE of the agreement on April Lb, 


+ | 11]? 
kot toOneVer stl 


(). ‘To whom ? 

A. Vo the IHale-hilburn Manufacturing Company, or rather Hale, 
Kilburn & Company. They have them; I saw them. 

(). When did Mr. Kilburn or the defendants first know of the 


, 


i 
i 


A. I think t 


iat Mr. Howson told them. 
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that agreement or memorandum, 
4 cy hy? } ‘ } be y 
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Lact il %e {Jil ere CCOUN | 
; | hav i si 
( \ i ( ii \ nave ©) rt Oiiis Ctr i q)\\ 
} ? } ] 
ve vou the bills her 
} : ] nt T>°: 
EW SOT (>| Ly}é aceounwts | a i iN i>] 
up mv entire stand, except the platto 
» \ { } { I ’ 
i>\ rr. VWTiBnRSON / 
snot this agreement in writing 7 
1) ‘ 
revit \ Il} WHrILIT: 
a J > 
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Nn ict us have the writings first 
1 have them 
9 
1’ 11 Chev : 
‘ {} a + i. 
\ \\ 1*é {) PCcres it) ev it hc Leb ‘ i‘ 
1? 
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LO then OF a patent of a Com! 
have an agreehiehb GAvawh Ul Le bieCll O} 
Mr. Bows ay 
} POW ANEAN 
] oo ] . | ‘ ] YF 
[fas this Ili anVvthinge to do with 1t¢ 
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it; Mr. Harry [Tale himself wet 
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the whole amount of that bill ded 


sin their settlements with vou 
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A. I believe I have. They was to fit up the stand, all exeept the 
platform. 
(J. Are there any other corrections, or statements, you wish to make 


a 


1 connection with your examination at the last meeting * 

A. | wish ice make cl correction where Vou asked We the cost of the 
spring beds per plece, and [ told Vou from SCVel) and cl halt LO ten 
dollars, and sometimes twelve. [I meant the spri 
were aking in their factory; that that was a 
charged to us, but I don’t mean all the spring | 
ay | SLi mcd. by adhiyv means. They have spring hedstend 
think they COMe as low as 25, 2%, a dollars ana Oo, alii | 

ild be Wrong to include them at 87, when they only cost S2 or 25. 
Q. T understand your claim to be that you are entitled to your 
share of rovalty on the springs, whatever they cost. 


(Objected LO lyy \Ir. (otterson.) 


(). Is there anything else you desire to say in that connection ? 
A. Not that I ean think of now. I desire to make a correction of 
an entry on the minutes. The minutes state that the store I had was 


on Second street: it ought nen 1515 Chestnut. Now, 1b answer to Mr 
(Otterson, | made cl remark 1 1 regard LO my ave. do hot wish tO 
convey the idea that he is incapable of transacting business of that 
kind, because I think him one of the most capable in this city, and he 
done business with me as he done with every body else at that time, 
and I could not expect him to do anything more than he did do im re- 
gard to getting my patent. As for its being rejected four times on any 
patent, it hever Was. The I’: itent Office does not allow any one to 
come up for fou + tneeoe aie eau A Seo patent, Fedak tele 
to this day, whether ny patent Was rejected on It. [| want to Say 
further that if Was after the AQT? Ment Was signed SOTLIE months be- 


fore eCyVe©r I SaW al VInune bed. | snd had Seeh) them. but | don't 


Waht to Convey that | had Seel) them before had made mine, Lt 
‘ . } j as 1] bs :' 
eause [never did. It was a thing understood by all parties. 


() Is that all the corrections VOU have to make 
A. That is about all the corrections I can t 

(). Did you state, In your examination-1n-c ; 
ants agreement was as to how your patent should be named and ad- 


(). Please look eu thet eard (ecard snbown tO witness) and state 
whether it publishes vour patent as you agreed Upon with the de- 
fendant s? 

A, It doe 5. with thee xception that there Isa name added under- 


neath, “ The Champion.’ 
1f2 (). Did roy mine ghee Sa mR the agreement 
with you, that it should be e published in that form ? 


A. They did. 
(The ecard offered in evidence by Mr. Bowman, and marked “ No. 
ge Ric 1879, R. A. W.’) 
(Mr. Mtterson notes an objection to the three exhibits offered in 
pee esti to-day.) 
Adjourned until Monday next, April 28, 1579, at 1 p. m. 
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The contract dated March 7th, 1878, offered in evidence by Mr. 
Bow n, and marked “ No. 41, May 15th, 1879, C. A. H.”) 


Mr. Bowman: I now call for the production of the patents for the 
improvements issued to HH. S. Hale, dated December 10th, 1578S, 
mentioned by the plaintiff on examination, upon page 62 of the tes- 
timony, and called for upon page 65. 

Mr. Orrerson: The letters are here, but I produce them under 
protest They are letters granting patents to Henry S. Hale, and 
| | lent to the reassignment to the Hale-Kailburn 


} ° ° . 7 7 
laintilis counsel and marked 


~ 
w 
— 
— 
~ 
we 
ee 


|» ll] faw ¢] liyety Lier 4  , , 
BowMaAN: I call for the production DY the defendants of the 
° 1s ' 1 : ae ‘ ih - a se "s > = - 
Writteh Oplmhion Given DY LP. Hardine ana Olle) cs eben 


vor : . 
| 7 } | »*) . oe | ° i \ ¢} Dh i ‘ ‘ a? ‘ 
>t want syeaeee lif Ss abens ab OL SHROLrULN aite) Chie Lhe oft t PAY Peel it 

+ | ; ty t4 j } j } 
i) {>} i beige ii iis a : £223 ita eer 
A 
] } i> 
() Son declines to proauce 1.) 


lf also eall Lpotki the defendants LO Proauce the letters they re- 


j 
m+ ; \ . » Yd Hay + | sah ; J ; an il , lsapraina 
CeTVed TVOnr gAsiel : Stevens on Lie subject ol this patent (UPL Y 


i 
months of Iebruary, Mareh, and April, 1878. 
\lr. Otterson deelines to produce them.) 


ViT. Bow TAN . Phere Wasa Call Madeworan assivhnmenht mentioned 


% 7 ; iy , riety . 7 ' . ; Se a 
Mr. Orrerson: That is the paper you have just had. 
‘ 1 > + rin] 7 4 } ] —_ i : y > 
ir. Bowman: That is dated in March. We want the prior con- 
By >| i- } . ] H " : ] . 
We eall for the contract and the assignment! unde the CoOn- 
ir. UTTERSON : \\ KNOW NOthIneg OF any Con t prio QO tne re- 
} * ws . , } 
4 » * . j 4 ‘vr? ; \ aa > $ ’ ' ; 5 
t just read from—NXay Sth, e7S chang thie acento be 
’ } ? — 
] ' hich) IS Gated Mareh (Un LS7S 
i 
T > —" 4 ee ] _ . _ = 4 ee . } . +) 
ir BOWMAN: You wad no contract Priol to that date 
Vir. UTTERSON : No: nohe iy WHITIDS, that | know Of. 
_ 7 | | ’ 
(4 | | Date RITT. re-re-exXamilined 
i) > ’ s 
i>\ Nia Bow MAN 
. } ] ha ? » 1 me ‘e . - " . _ 
LJ. n the seventh paragrapt Ol the defendants answer thev ave! 


. } ] ae } ] } . oi> ¢ ] 
tfoat vou were consuited and advised about the Stark patent, ahd 
were requested to enter 1Nto solmie aro asateaiieteel LO purchase Or COl- 


} } } 


frrot the same. iease State Whether theaverment ln that PparagPra pr 


f the bill in that respect is true or not 

\. It is not; they never did until after the 10th day of May, 
1S78, ask me to co-operate, In any shape, form, or manner, and then 

\V ror tne to buy the whole of it myself, ata turn it over to 
th m—av » ot 1) \ rj per Ci Ht. 

(). Is there anything else you would soit to explain ? 

A. When Mr. Howson, their agent, went to draw the contract be- 


< 


voenstive teenie naliee andi ake, tase pte the patent yooh 
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have to be reissued, and for what reason. On the reason of the 
Maines and the Stark patents, he said. I told them if it was really 
necessary if should be reissued, but I had to hear more about it be- 
fore | would consent to it. But finally they made me consent, and 
put an article'in that agreement, which vou can all see, that it 
should be reissued, and would have done so had not Mr Creorge 
Harding and the other patent attorney said it was not worth while. 

(). Then they did know about it? 

A. Of course they did, or they would never have 
In that agreement; and the reason why I did not des 
patent reissued was because [ had had a patent reissued, and sued 
a man for damage in the LT nited States Court. a 
Ing the patent reissued, and since 


just through havi 
valid. did not Want to have it bothered with. 


had it inserted 
e tO have any 


’ 


nd lost over $2,200. 
| considered it 


> 


veC-recross-exanmilned. 


By Mr. Orrerson : 
where, in your last answer, Mr. Kilburn’s state- 


(). Please state 7 

ment to you begins, and 
A. In regard to the reissue of the patents? 

hat Mr. Kalburn told you something or other, 


to know what, 


| 7 ) < 
Wilere does it end 7 


} 
f 
] : > ' 
that ground it went in evidence. I want 
| i ] rae ] . . 
le, dd Mr. INndiburn te] ] vou ? 


! } } } | i] ° 
A. | cannot tell you word for word, but that we sioned the con- 


(). Confine yourself to exaetly what you have already said, and 
tell swhat Mr. | rlburn t re \" 
U¢ US What Mr indiburn told you. 

A. I recollect his t lline me about the Stark and Maine patents, 
and wantine me to have mine reissued, and it eontinued along SO 
five months, and they had Messrs. Harding and 


for three or four or fiy 
Collier examine it, and give their opmions upon my _ patent, as to 
its validity. | 
Q. What did Mr. Kilburn tell you Mr. Howson said about the 
Stark and Maine patents 7 
A. Well, he told that i would have to have my patent reissued 


of them patents. lie said Mr. Howson said so. 


A. That is about all I know of. 
(), When was that conversation between Mr. Kilburn and you? 
\. lt Was by Lween th 12th ot April, 1874, and the first ot Sep- 
temb Pr, as Near as | ean recollect. 
\. [low do you fix those dates ? 
A. Just merely from memory. If I had the written opinions 
that we have here of 
date exactly, because that WilS the end of it. 
never nothing said about it—that will fix it. 
@. In how many conversations between Mr. Kilburn and you did 
he repeat the substance of Mr. Howson’s statement to you? 
A. I suppose at least half a dozen. 
And extending through that time from April to September, 
4 


1874 


Messrs. Harding and Collier, I could tell the 
After that there Was 


4 
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PHILADELPHIA, Juesday, May 20. 1879. 


Present: The master, Mr. Bowman, Mr. Everitt: Mr. Legrand En- 
sien, representing Mr. Otterson, and Mr. Hl. S. Hale 
\Ir. BOWMAN: We have closed OUr Case 


D. f, ndants’ i" Se. 


iw hs en gy eeren Gs 7” 
wir. JUNSIGN? Lhe defendants propose— 
, a 
+ rf } | + 4] : ‘ ee } 
| Ist iO Show thal le VYepo? CLI DLL i LO Ciit as LaviheY? 
} & r | { ; ; ; 
he })} } } +) i Prot? eel i}? i MKS an ' Peisyd] lj ri be} 1] 
ly j } « tf = waeawe Ps ,? | , 
Lict , i | bab Vves as are @ >) ‘ i # ‘ \ 
} + | + |} ; ; 1 4}, ] } } :? } ? } 
IU) i i oe POI IN Bane iif ii } } ilbil 2 I :- ae ~~ 
’ 4 ) 1 
} ' 1? ) ) ' ) 
SO ces Y sSlivU VW thal Linh L\CCOLLT SU DTH »\ , ‘ Lil % | 
rh 1] 
‘ t i t f ’ i : ye, ys 
an Wer LO tj Tr) eanen s Cali Ils rreetl 
A 
r y > : 1} ] : ? 
} i> | . ae i | rs 7 . ci « i Crs 
LF ROBE! Ms cCatied ali CNA. 
11 t 
DbV Mr. KNSIGN 
eo Os } } 
Waithess roduces MenMporanaa 
— }! : x ? { | ¥ 
176 M4 hcl Ql \ eeeuee (| i I re Dory VOU ict \ ! ‘ a ‘ 
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w 7} 
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4 re i 
iA Ih) Piketliy ij { SPeCcLs it has lhlel i \ (| SC] aye et ae 
) | ts) | . 
J i ase stat LimemM 
x 
{ } 24 ] | 4 ] . 
i : . 
1 Wi nave (ju LC al LISt ij re i Xa s( i { Delhi Cw 
> \1 {> 
By Mr. BowMan 
Ly} ‘ i | ] + ] ty . 
(). Whatis the list taken from 
| , + i t ] , ei’ 
A From the accounts of the piaintilis 
| i> , — } -_ 1 4] 
Nha POWALAN Would rathel that Lil WOOKS eC produ i aha tile 
r »} } : } ] eq lil frecyy 1} 1}) | } | } VHT} < af y 
LiSCrey NCcies Poli Ou brown ep ae ib OD ‘ ) i Vittl Sl = 
A | 
Irom: the Inemorandum 
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{) } | ihUNSIGN ( bhel Ve S{] ii { ‘ ‘ cll ci Ut Piiid +\ iif ! Vy \ ee 
; . . 
‘ P 4 }? ' . t a, j t ¢ > 
tend Is correct understand vour position » I) bab | Ss Hot Cor- 
T ] ' | 4 x ' } ‘Y ? beat | ] 
rect, and VOU propose. to snow Wherein it is erroneous miV eval 
¥ . . ? 7 
*, . + >» ‘ . . Loe = + 1, i, t Qra«t cy 
Wav to do that 1s Lb {UrhnIne to the VOOKS THeMselives a L POTbelg 
+ the errors and mista] 
Out Lil op Qis alld PLitplta ACS 


ran! they are not. 


PHILADELPHIA, Monpay, Jay 26, 1579. 


On account of the absenee of Mr. Otterson, adjourned until to- 
lesday), May 27, 1879, at 5 p.m. 


morrow (J 


= oe - 
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PHILADELPHIA, TUESDAY, May 27, 1879. 


Present: The master, Mr. Everitt, Viv. Otterson, Mr. H. S. Hale. 


. 8 , ‘ ‘1 ] ] y ? . » *s) . . - . ) ie ry] ac 
‘ reeount of the abpsehce Ol Vir. Bowman, adjourned until Phurs- 
} “>t 4 

Gay May 29, 1879. at ll a. m. 


t r >T yr 4 ry’, > ‘ ’ = 3}f + | } ve 
PritADELpura, THurspay, May 20th, 15d. 
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A A 
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ia day { ) \V | ? : } ¢ } ] 4 
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. >» | , ee? 4 ] , ] 
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: ; ] + - } Qa + — . 1 2. > — = 
one bedstead and OWE ehilds bedstead : amount, SLoo 
ry 2 i] " : : ] — } .) 
J. \\ here 1s that entered On VOUr DOOKS 
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} } } y . , rN} ' , 
, $n Oraer DOOK NX. pave Ls. he evavete Were ; liv rod 


_— 
 - 
jf 


>» «+ . ; - {° ke ¥ } 
>. @ look al the sqme follo otf the report 
(ne bedstead, 8582.00. he good ’ lelivered 


Q. Where was the entry ? 
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A. Page 651, order book K, p. 3 of No. 8. 
(). What comes next? 

A. On page 7 of lis report, one bedstead, $50; order book N, page 
114: the woods never delivered. 

\). Go on and O1Ve us a statement of those errors. 

A. ()n the Salle Pade of his report they claim Ore bedstead. Sol. 
order book N, page 146; goods never delivered. On the same page 
of the report, another bedstead, same order book and same page, S70: 
never delivered. On page 10 of his report they claim on one bed- 
stead $50; order book N, page 175 ; goods never delivered. On page 
26 of his report, order book N, page o90, they claim one bedstead, 
S1LOS: eoods never delivered. C)) Pale 26 of his report they claim 
OT) Ohne bedstead SODd.00, order book N, Page 329 : voods never de- 
livered., 

(). Are there others in the same condition * 

A. presume there are. That is, as far as we have examined the 
report, up to first January, 1576. 

(). There one others still, AVC there not? 
Yes. sIp: but the order books are not 

| 


} 


ere 
(). Can you tell what the order book is? 
A. Yes, sir; Gn page 21 of lis report he claimed a bedstead, $115 
order book C), PaVe yA oe eoOods never delivered. Oh pae 24 of thi 
report, order book (). Pale By Ole bedste nd S|] Be YOOUS never de- 


livered. 
() And none of tl oe order books and enti 
dQ And none of those order DOOKS and entrl 
A. No, sir 


(). Do vou find entries of debit in that report for articies Which 


} B ¢ : ; } ? : , . ee aaa : bos . , © 
been delivered and were afterward returned ¢ 


} 


e 1 of his report,a claim on a folding bedstead, 100, found 
k R, page 216. That bed was afterwards returned to us. 
‘hat is thre Chiry of this return ? 
he entry is a eredit entry in our journal D, page 3! 
(). What other entry have vou on the same page of the report? 
A. A folding bedstead, $150, found in sales book R, page 286; the 
bedstead Was afterwards returned. 
(). And eredited ? 
A. Yes, sir; by an entry invoice book D, page 207. 
(). Refer also to page 3, of the report 4 


L do. 
Will vou specify a few of them ? 


Lee, 


iio 


4 

A. One erib, 845, found in C. O. D. book, page 290. That was re- 
turned. 
(). Ilow does it appear to have been returned ? 

A. By our usual mark, in lead peneil, “ returned, C. O. D. book.” 
())) Pale ot the report Is cL) item of S40.50 for one erib, charged 
on ©. O. D. book, page 290, and the return of 1t entered on C. O. D. 
book, same page, by lead pencil mark across the face of the copy of 
the bill. The same $40.50 is a duplicate of the same $45 that we 
have just spoken of before. Also, on page © of the report, an item 
of S160 for one bedstead, found in order book M, page ifs... kee 
bedstead was an exchange for a crib we delivered to this party, and 
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} eee > — t S10 
Isa duplicate of a bedstead, page 6 of His report, SLV0V, 
| 7 ( ; 
" ’ ’ ——_ S| 
" set ) j 1 ‘ Os > | ‘ 
Tt is report, ovraer DOOK N, pag ig), AM entry Of YZ beds, 
i ‘ 
ae a LO & yt Lis report Isa duplhieate Or one of} those 
) 1, . tt Sore “plained 
lPound In sales DOOK S, page oto, that Is to be explained, 
a | ‘ , ' | sa” ae ] , ‘ 1 . . 
rileit yy he ri PLUS L) is Was SHitppea cul ra | Separate Llme, 
i 
; - 
lQ@NtlV Chareead sey Paltery 
1 7 ] ‘ ; * ; ] ] 4 } » >> _ : ° 
ll of his report we flnd one bedstead, S120.50, found in 
\ Q1I7 . ] 7 ] 4 { ] id ») ~ f) 
.. Dac Ft ig Willei) Is Gidpilreate Of a bedstead, & VAG ae 
i ’ 7 ’ } ) ) 
s report, a found 1 sales DOOK S, od) 
a a* } Y 
Is 1 ) | bedstead, SSO, found in order book N 
i) Is ite ¢ a peastead, SoU, on pra IS of his 
5 | KO, Pave +t 4 
; \ . ‘ ; t 
report, O} iIstead, SLOO, foreign raed book N. 
’ a ? ) ? a ) ' " " 
sad ligate Of a beast 1 SLOO, page 15 of his report, 
. () S. BP Hy 
> | } | 
rio, S40, TOUNA Mm Order DOOK Mi, page IS7. thr Same 
1s) : 2 | : a -) 
ra O ane IZ of 1] CHDort S| ~ book Ly page J 1() 
cy Se no 1 Ras ) lan lI oN 
Oi LIS Pepol L Dedstead, &LVU0, TOUNd In Order DOOK WN, 
t : ei 
7? ' ? ; , " T ‘ t ‘3.4 
~ 1h) Is report eLO'’ ». OF the Same amount, Sates 
a 
) 4 , _ } 1 5 | 4 y 
; ' j ; + ’ e ~_ 8 j 
i flIs repo! it peds i, M&O), SALCS DOOK DB, page Ode, aia 
i COFr 1 4 wiar | | - XJ 
i: on the Same pax SI, TOUNdM IN Ordael WOOK IN, 
s 
> ’ 1 } ? ry . fy } Bia 1 + } N 
e repor i Dedast S150, found in. sates book N, 
; Qe ee. - ea ;' : 
si} CP Pe Ss O}) yO »of his report found orde 
4 ‘ | doa I iil if A aiata | l ‘ 
{) Or the same al rit 
4 punt . r . ] | . | ‘ 
his report, i Crib, Soo.0V, TOUNd 1h sales book s, page 
‘ 
ind —— )e - : , : wri ; 
eC erlb, or sou, Tou Oh pave Zo OT His report, Orde! 
i ‘ 
i 44 
1 | 4 pss } ’ » | | 
Is rep lL bed d. 845, found in order book N, 
i 
! Lee } 1() (| 1) Tey are 2S of his Pear)? ‘a rroed 
i BB i aiis Oe ae | i } i \ Lai & 
; i 
— \4 
~~ * | YY OH a 
1 report, L Crit S40, sales book S, S51, same. erib 
: , . } , ' — pw 
~) . . . » § " 
{ FA) OF 1} - i< } ye att 1} Lory) Orael DOOK N. 504? 
. 4 -- - } 424- 
HIS Ort, 1 DEA, BO, Sa book S, S4o,same ved, Soo 
= ] vf? eS : } _ } Y atie:d 2 
OUNC pave ZO oF fis report, order book N, page O19. 
, : 1 : . _,Q” ; ] , ‘ {= } 2 ] } 
Ws report, 1 bed, S00, sales DOOK &, 540, the same bed, 
. } } } } } } ~ Y _ >_— 
T 4 > we } ore °) ; Cc > ] . ’ o\? \s , ‘ 
my POUT L page 2) OFT Tf) > report, orde! WOOK N, 06, 
| = - - + : 
fl} Cael qua Lrupileat fr entries 1nN the LIS just OLVed 
: - \ . t ] > . iy > > 
COLLs U1 mor irticies OF merchandise referred to oO} 
] ] é } BB ) m1) ¥ ‘4 t ¢ ¥* i 1] ——- « a y 
5 Lie eadstead ana Spring, as faPr a recoiect ~; OnNnILS 
? } ° : . 
child) Uli Springs are mentlonead 
Ce o1Vvel your answelrs 1n reierence to entries 1n groups 
. sae i : 
’ ¢ } I ¢ ai , »4 , fe . — och . $ ’ ‘ 
Ine to the plalntlill s report, which GOntaINS two. Ol} 
> ? . , ] | 
e derendants books. to wit. order book and sales book. as 
v ies lerstand that each gr | 
WO more entries Do understand that each oroup of 
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A. They refer, so far as his report is concerned, to two separate 
charges. 

. But are they of different articles of merchandise ? 
A. They are the same articles of merchandise. 
(. Is it true, then, or is it not true, that, by the entries referred to, 
the expert has made duplicate charges of the same transaction 1n 
each instance? 
A. It is true. 
). Are there any charges in the report of matters which do not 
pertain LO bedsteads ? 


(), Will vou point out some of them ? 


A. Yes, sir: on page 2 of his report is a charge taken from order 
4 4 " } ® ge ~~ — > ] . ; 
book Kk, Pave O19, andis a charge of So for DOxXINg a bedstead. 


(). Is that Ss) charged anywhere else it} Lue expense account, or 
anywhere 


A. it 


— 


: . wid . | 4 
5s 1hnto what would be our petty casn book. 
4 - 
J. (7O ON. 
A. On page o ol Lhe report 1s ra charge irom order book Kk, 632, of 
“ . } . } } } : % } . 
at, TOF DOXIN®G a bedstead. On Page 6 of the report tnere 1s a 


page YY). 
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(). What do you mean by a flexible spring % 
. | | . ) 


— 

a. 

. 

~ 
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ae 
Ne 
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—_—— 
—s 
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’ ar Tor! 
\ & ] ‘ ’ | } 7 , 
A. wo), Sit. BDDC y adhiy bedstead. 
i i ‘ 
a | } . } ze } * 6 
Vinether folding or otherwise 


] 


T ane . ] , = . ] : eo — — 
if could be used OV the floor, could It not. Without any bed- 
; 


| y . . } ‘ 
fr. CS, S1] very niceiy in the summer time. 
] ~ , - : : — = oe +) 
(). Lave VOU any more such entries *‘ ; 
I. ee y* } ad . 4 . | » y? (4 hI ’ - (cy } ] 
Aa. 240 His PCPOTt, PalOe ‘io 2 Charge iOr a HeXIDI SPINS cLI Lt 
ss vy | * } a , e c) 7 
mattress, SVO. found in order book M, page oll. 
) oe ee a) Oe eet Lee PO Lee aie four Jast 
yg» an bllal LIC SAaATMe NillG O] Spring as reierred to in your las 
+ 2 , ¥ , 


(). What about the mattress; was the mattress peculiar to a fold- 
Ine bed °* 
A. No, 
). What was there peculiar about t 
A. Nothing that I know of; an ordinar 
A mattress that could be used on any bedstead ? 
Yes, sir. 
J. Or without any ? 
A. Yes, sir. 


). On page 8 of the report there is $57; what is that for? 

A. On page 8 of their report we find a looking-glass and_ plate, 
$25; a flexible spring, $8; and a packing box, $4; making their 
charge of 3957, which sum is found in sales book 5, page 228. 

On the same page of their report is one flexible spring, $10, found 
in sales book T, page 4), 
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On the same page of their report oO 
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Qn the same page of their report 
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3. S.. S76. ei Jones WN son, | bedstead, U, SOO, less LO, LQ), 
and 10 I Gia anise tie jak os st ta leh Sie a Se ho eh 
O. b. O., 570, Barnes, paid, 1 bedstead, #, $45, less 10, 10, 
i TO OOP GN. ook kwcecked Kc ee nee podem 32. 80 
QO. B. O. 158, Cheney, paid, bedstead, oO, veneered, SIO, less 
10, 10, and 10 per cent. ee eee 
5. : De Coursey, exchange on bed, $15, less 15 and 
boar aa aes re ee al enlace diate aes ll 47 
QO. B. M., 601, Cox, paid, l erib, veneered, 35, 850, less 10, 10, 
cent. a ra ea aia sii teeta ” 306 45 
O. B. O Jenks, pai 1, 1 bed. ? pln., $70, less 10, 10, and 
aac eee erer an or eee 5 ancien Ol 
S. B. B., 189, Dobbins, 1 erib, 3, veneered, $57.50, less 10, 
et, OE: DO NE GU cite i 6a Ke ine 1 9] 


OO 44 

—— Ef | Se ene ie 
New York store, 1 Centennial bedstead, $555, less 3, 118, 

aad per cent. ...- sil ny lid ig a ll aa a a Oe cl l6 39 


(). What do VOu Wieall by these exceptions ? 

A. | mean that these accounts whieh we put here are accounts of 
beds sold that. 11) makine the accounts, were accidentally OV rlooked., 

d were not included in the first account 
(). Or not in any account rendered to the plaintiff? 

A. Y CS, S1] ‘ 

LS6 Q. What does 1 his Exhibit No. 1 represent ? 
A. & x hibit NO | } ‘eprescnts the account of the bedsteads on 
which the det ndants allow royalty, tlre Sales, and shows the muth- 
ber and price of the bedsteads sold, and the amount of royalty due 
Mr. Everitt, month by month. 
() But does not show the payments that have been made whether 


e 


. 


monthly or otherwise on that account ? 
\. No, sit 
(). What do NO 2 si} Ow 7 
A. No. 2 shows the account of the bedsteads, Nos. 10 and 11, that 
have been rhe le and sold, with the net price, and 7 per cent. royalty. 
( \s contained in your books ? 


edst s Me LO. 11 are bedsteads with a differe 


) nt arrange- 
, . } } , , 1 | 
ment. Stews, ne as [| understand th patent of Mr. Everitt 


with considerable difference between his patent and the patent under 
whic Hh these beds APC claimed LO have Dee) 

ly . } + 4] } } F ' , ry : . ‘ 
Q). Ha royalty been paid on those bedsteads to Mr. Everitt ? 


*) 


Mi, 


| 

Yi 

). An ( les that aecount represent i 
A. Ye 
Q). Was it correct to pay that royalty or not ? 
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(). Lhe next ¢ 
A. July 10th, a receipt for 847.12 
UJ. The difierence fe r mereh ndise 7 
\. Yes, sir; $15.57 1t would if the difference was chargec 
\ 
\) y account? 
\ucoust 20th, receipt for 819.14, sioned E. IE. Everitt 
Q. August account? — 
\. September 10th, 872.46; E. E. Everitt 
‘ September accoul 
\. October 14th, a receipt for $212.03, siened E. E. Everit 
©. October account; Is it markep her penell, “oniitter 
\. November 15, 8118.49, sien Ie. ie. Everitt 
er, November account 
\ Decem| 29Yd, $158.95, sier ca le. dey { 
LSd UJ. Pecember acecou) 
\ January LOth. 1S76, SIO0.S5 
ee, Jal I iccount 7 
\. February 29th, S69.05 oO i kK. BK. J 
February account ? 
\. $50, Mareh 14th, signed fk. I. [cy March 27th 
sioned EK. E. Everitt 
J) M reh aecount 7 
\. April 10th, $211.62, stened Ke. EK. [ey tt 
() April account ¢ 
A. May 24th, $183.07, signed E. FE. Everitt. 
i, May account 
A. June 20th, $196.47, signed Ie. I. Everitt. 
®. June account? 
L. August 11th, $170.91, sioned I. Ee. Everitt 
®. July ? 
\. August llth, $112.17 for July rovalts 
@. Go on without my questioning you. 
A. September, $118.54, signed E. E. Everitt. 
October 10th, 8120, | 
October 11th, $353.64, 
October Lith, $146.09, 
October 1Sth, $30. | " 
November 9th. 8120 
Novem ber 10th. $221.31. “ 
December 19th, $226.05. ' 
January loth, 1877, $131.60, signed E. E. Everitt. 
lebruary LOth, 857.05, “2 " 
Mareh 10th, $899.21, 
April 10th, $62.06, ‘“ és 
May 14th, $152.40 ‘ ¢ 
May lJith, $825 ' ‘ 
June 2nd, $25, “¢ 
June 12th, $118.87 . ‘s 
July 10th, $114.65, nf ‘ 
( letober 16th, SO] S.ol, si 6 
= Wares: 
a 
-~-— --#@ ——_ —=_.—. 


—— eaten eye nae ee eee ad 
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November 10th, $324.35, signed E. E. Everitt. 
December 10th, $214.78, . 
January 10th, 775, $161.80, 
lhebruary llth, 896.74, 
March 11th, SS5.68, 
April 10th, $70, 
April 12th, $116.29 
(). Will you state how you Zot upon your books from the account 
sales rendered from the braneh stores the merchandise which is 
contained in consignment accounts which have been referred to? 
A. With our branch of stores we keep a merchandise consignment 


account, and all goods sent for at those stores were charged 
to that account. At the end of « mich ecm iia Ahi epatili hs eee 
from the different branch stores we obtain an account of the goods 


that were actually sold at + engin a sonia entry ene 
ferred the actual siles irom the merehandise consionme n penne 
to our regular merchandise sales aecount. 
Q. In the report of Mr. Hoffman is any notice taken of those 
merehandise sales ? 

A. Their 1S not. 


Cross-examined by Mr. BowMAN: 


(Q). You are the chief book-keeper for the defendants, are vou not? 
A. lam. 

). And for how long have you been in their servic 

A. Nearly eleven years. 

(). Have vou given us of all the corrections in their accounts with 
Mr. Everitt—vou speak of the account of Mr. Everitt—the account 
which his book-keeper furnishes—being incorrect; I want to know 
whether Vou have pointed out all of the Crrors, and whether you 
Waht us to accept the explanation as beine eorrect 7 | 

A. All up-to January Ist, 1576. 

(), Have you personally made Up any account showing the In- 
debtedness of the defendants to Mr. iveritt ? : 

A. Done the actual work, do you mean? 
189 (). Yes, si 
A. No, sir: 
Then you are unable to state of your own knowledge how 
much the defendants owe him for royalty ? | 

A. No, sir; my knowledge comes from the books; Iam able to 

tate the amount from the accounts | have shown in the books of 
the house. 

(). Have you examined the books vourself? 

A. Yes, sir; I have. 

@. Will vou state who made up the account showing the defend- 
ants’ indebtedness to Mr. Everitt? 

A. The monthly account I rendered to him ? 

The one which has been furnished in this investigation, I 
mean. 

A. Mr. Hale made up the account. 

©. Is he one of the firm ? 
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Boe HENRY S. HALE ET AL., &@., VS. ELISHA E. EVERITT. 


\. First comes the order book, then the sales book. If payment 
was made at the time the order was given the eash entry would be 
ne | he Petty eash -book. and hot LO ally further than the order book. 
[f the bill was to be charged it would go from the order book to the 
sales book, from there to the journal, from the journal to the ledger. 
s for bills charged would be entered in the cash book, 


Cash paymel 
from a re taken to the ledger. I have now mentioned all. 


(). You are speaking of the ordinary business here in the store in 
Philadel i}) yhais 

A. Yes, sir. 

Q). What course would they take in sending them to your branch 

A. The order would first be entered in the book which is called 

order book of the branch wren wnd from there charged to what- 
ever store they were sent to, the bill | copied In our regular sales 
book This charge would ‘9 P ‘ansferred to the journal under thi 
f merchandise consignment account, and from there to the 
recular store account In the ledger. 


\. llave vou order book “ Kk.” here? 
A. Yes, sir. (Book produced.) 
19] @. In order book “Ix,” P ie 651, In your examJnation-in- 


ehiet you referred to an order for S150 ? 


A. Yes, sir. 
You 


stated also.in vour examination-in-chief. that those goods 


(). QO 

4 
were ne nor dled, 

A. Yes, sir. 

(). Will you state why you are able to say they were never deliv- 
ered ? 

i. _ the simp le reason that the usual mark of del very is not 
made « the order book, and there was no cha reve Ol that ar ticle in 


Q. Do you know who made that cross indicating no delivery ? 


; 
A. There is no mark there indicating no delivery: there is the 
the Cross. : ) 
\). The absence ot the Crosss INeans NO deli very! I understood 
you to say that a certain cross indicated delivery, and a certain 


other cross indicated no delivery. 


A. I said the absence of the usual mark of delivery indicates no 
delivery. 

Q. What does this mark mean opposite the first entry? 

A. ‘That is the mark of delivery, and billed. 

Q. Then where goods were not delivered you made no marEF atall? 
A. No mark at all. 

(J. Can vou state why those goods were not delivered ? 

A. I cannot. 

Q. Is not that a mark of delivery opposite the second article—the 
second entry? 

A. I think not. 
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Q. Is it not.a eross just such as you stated indicates a delivery of 


~“€ 


° af 
coods : 


A. It is avery faint cross, and, to a man acquainted with. this 
book, would show that it was an error on the part of the clerk get- 
on the wrong line. 

You have no personal recollection about it, have you? 

A. have hot. 

. You cannot say positively whether the mark is there errone- 
ously or not? 

A. cannot. 


(). Then it may mean a delivery and it may not; you are not 


? ¥ oy ’ } ee ii 2.3 ‘ 4 
(J. Phen it Mav mean a delivery ana 1t May not ¢ 
A. Lo me it may not mean al ivthing but ad Tlistane 
* : : . a 7 es ee i . 4 ; ») 
(). lo you it may not mean anVthing pula mistake? 
A. Yes, sir. 
Yet v ld n like t : + 4 — 
(). Yet you would not like to swear that it is a mistake‘ 
A. No, sir; because | have no positive knowledge on the subject. 
rix , . } } Yt 7? re ] 7 ee? > - 
(J. Lakine the other aructes L}) ieee are you abi » LO Say that 


none of those articles were de 1} ive re d? 

©. Do vou base your answer upon the fact that no cross is made 
opposite to thein? 

A. That is one reason, and the other is that I have personally ex- 
amined these entries and find no Charges whatever. 
(). In the books? 
A. In the books. 

Adjourned until Wednesday, July 9th, 1879, at 11 

The meeting as for Wednesday, July 9th, 1879, was, on ac- 
count of sickness in the family of Mr. Bowman, adjourned until to- 
morrow at 11 7 


192 PHILADELPHIA, LHURSDAY, July 10th, 1879. 


Parties met at the office of the master. 

Present: Mr. Bowman, Mr. Everitt, Mr. Otterson, Mr. H. S. Hale. 

Cross-examination of OwEN D. Roberts resumed. 

By Mr. BowMan: 

(Q. In your cross-examination at your last meeting you spoke of 
using different marks in your books to indicate the the delivery and 
otherwise of the — [ would like you to explain the different 
marks used 1p keepit oO the books of the defendants, and what they 
Indicate 

\. I think I explained that the mark of delivery was a sim ple 
straight cross made in the folio column of the ord r books, and the 
mark we used to indieate that an order Was ininnie was a 
cross With a line running from the corner of the square between the 
columns in the shape of an x. 

@. Are those the only two marks used in keeping the books to 
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A. From the beginning of the transactions with Mr. Everitt w 
to the first of January, LS76. | 
Q. And you stopped with January, 1876? 

A. Yes, sir. 


@. During that period who furnished the monthly statement 


A. You mean the party; by whom ? 
(). Yes, sir. 

A. One of the clerks in our offiee, [ think Mr. John Dimmocek 
during that period made up the account. 
QQ. Did he make up the statements ’ 

A. I do not know that there wereany statesments rendered during 


that time. [le made Up the account of bedst ids sold, Lh) Wi 
furnished Mr. Keiveritt. | 

(). Ile was one of the book-keepers, was he not 

A. Yes, sir; he was assistant book-keeper at that time. 

J. Under whose direction did he make up this Ue 

A. My own. 

(). And where did he get his figures from ? 

A. From the general books of the concern 

(). Did Mr. Everitt have access to those books ? 

A. Ile eould have had if ahy time. 

(). In making up those statements, will you give usan idea ho 
they were made—did you lump them or itemize them ? 

A. Itemized them: every bed that was sold. 

(). What prices did you put in, wholesale or retail prices ? 

A. We pul 1 the net wholesale price. 

(). Will vou explain what vou mean by the net wholesale price 

A. Yi ~ 3 SIP. We herd what we ealled cl list price ; from this { 
price there were given certain discounts through thi rniture 
trad In getting the net wholesale price we dedueted the = dis- 
counts allowed to the trade, and then from the net price thus ob- 
tained floured Mr. Everitt’s rovalty at the given percentag 

(). What discounts did you allow to the trade? ten p ent. 
more ¢ 

A. Different discounts at different times. Sometimes 15 and 10 
at one time 10,10 and 5: at another time 20 and 5: at another 
time one-third, or 35 and one-third per cent. 

(), What would r culate the rate of discount? 


} 
| 


A. Our arrangement with the trade. 
() That is. the defendants would make any discounts they ple ased 
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that 
A. Yes, sir. 


i 


netsum allowed Mr. Everitt the rova 


». From whom would you get the rate of discount’ 
i From the heads of the firm, in the first place. 
d. Would the entries in the books of account show the discounts 


( 
you had allowed the trade ? 


A. Yes. SIP. 
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served at the office. That has been the understanding of the state- 
ments rendered Mr. Everitt. 

Q. That is vour understanding ? 

A. It is my understanding. Of course I do not know how other 
people understand. it. 

Q. Were not these accounts which you say you furnished him up 
to January, LS76, statements of the woods whieh you so] 
patent and improvement? 

A. Yes, sir. 

@. My question is: In making those statements, did vou ever 
allow him as small a discount as 10 per cent.? 

A. No, sir. 

‘a | 


®. You always deducted from his figures more discount than 


] 


d uUnaer his 


A. Yes. SsIr. 
(). Why did you do that? 


a 


(( Ybyected to by Mr. Otterson because it Is a ecross-examination of 


the witness with reference to the contents of written papers which 
are In existence and can be produced.) 


A. Simply because it was our lowest wholesale price. 

Q@. Then you published one rate of discount to the wor 

another In making your settlements with Mr. Everitt‘ 
A. No, sir; we did not do anything of the kind. 

Q. Why, vou hada rate of discount, which was 10 per cent., 


& 
195 between the commeneement of these transactions between 
the plaintiff and the defendants, up to January, 1876, had 
you not ? 


} 

We had one rate of discounts tO a eertain trade. 

Then why did you deduet a greater sum from Mr. Everitt in 
ie your settlement with him? 

Beceuse it was not our lowest wholesale price. 

Hlave you any discount sheet of your lowest wholesale price ‘ 


} 


(). Can you produce any, showing what it was between the periods 
referred to? | 
A. No, sir; I do not think I ean. 
(. Do you know P. P. Gustine? 
A. Yes, sir. 
(J. Did VOUr firm sell these woods to him *% 
A. I do not know what those goods are. 
Q. The goods we are speaking of here; no others. 
A. IT cannot speak from personal knowledge. 
( 


’ 


) Is sales book “CC” here? 
\. Yes, sir; I think it Is. 
Will you refer to 1t? 
Yes, SIP. 
(). meah sales book U No. yA 
A. No. sir: it 1s not here. It does not cover the time we have ex- 
amined. 
@. Do you know the firm of Swan & Clark ? 


oe 
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« 


with these defendants ? 


No, sir: I know no such firm. 


() Did they POULT hase the Everitt bedstead from the defendants 
\ Crblilo DOSITLV y. 
LJ. LI les. bor No. 12 here? 
\ N 1] not No. 12 
Harve vou the DOO coverine thie cl s of September 12: LS7O 
No, sir. 
Do vou know D. M. Kareher & Sons? 
Yes, sit 
). Did the defendants sell the Everitt bedstead to them ? 
\. I think they d:d. 

(). Have you sales book C No. 1 her 
\. No 
(. Do vou know Messrs. Cameron & Webber? 

Sr ae 

(). Did they also buv the Iveritt bedstead from the defendants 
\. I cannot say positively 
Q. Do vou know the Herndon Furniture Company ? 

\. Yes, su 

Q. Did they purehase the Everitt bedstead from the defendants 
\. | cannot say positively 
(). [lave vou the sales book here covering September, 1876 7 
A. No, sn 

©. Do vou know H. Kampe & Co.? 

\ Yes <1] 

). Did they purchase the Ey t bedstead from the defendants 
\. 1 cannot say positively. 

(). Have you the sales book « ring December 8, LS74, here.? 

\. Yes, su 

(). Will vou be kind enough to refer to it, at the entry of Decem- 
8, 1874? 

A. Alter examining the sales book I do not find any charge against 
IKampe & Company on that date, and this is the only sales book 
vhich those bills were charged during that month. 

(). Do you know Mitchell & Rumimelsbureg ? 

\. Yes, su 

(). Did they purchase the Everitt bedstead from the defendants ? 

A. I cannot say positively 

@. Do you know Lryvmby & Cunningham ? 

A. I do. 
1G @. Do you know Freeman «& Miller ? 
A. Yes, Sir, 

\) And also Moore, York & Howell ? 

4% Yes, SIT. 

(. Do you also know Messrs. Allen & Bro. ? 

A. Yes, sir. 

\). And Messrs. Meneh & Sons ? 

1. No, sir. 

). Do you know that there is such a firm,and that they did busi- 

\. 
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XY. Do you know C. B. Mench ? 
\. Yes, sir; I do. | 
shige ia ong firm, does he not’ 
A. Yes, a, 


caine’ * TL. Cramer & Company ? 
(). Do you know A. Barlow ? 


l] these rms, the halwes ot which have 
SOLIS ¢ heaved 1n) the furniture business, cL they not? 
A. Yes, sir, they are. 

(). The wholesale trade * 

A. Yes, sir. 


y ] es ] ] eel re ] hy ] _ + } 
some of] them. Vou KhHOW, Geait With The aGeienaduhnts, and 
, : 


| ] a. oS a ee 7 | ated > 
purehnased Keveritt beastead ana Lh pro nents Trom them : 
‘ 
i | ] | . ° rr, 2. <a " + | , ae) » } t tt” ; —_ Ras 
A. On that I have mentioned: the others I cannot say DOsSItTIVeLY. 


Ay 3h cued = aa -: eee eee ' 
(). \\ Ili yout books snow whethel the defendants deault With them 


, Leis = F b wa llaw | rar —_— 
(). Do von know what discount was allowed to the various firms 
; ere é' 


“yale ; — “—er e, a OE PS SS 
Have mentwoned in their PUPC Aas 5 Or Like BVeritt peeistead Irom 


} I: } } 1 | 
A. | think the discount has peen iV per cent. and oo per cent. cash 
i 
to those parties Named, who do business in this city. 
WW are SUTre abou | that L. are Vou ¢ 
= | think I am. 
mh ‘ , ] : a ee j ] : ] ] j ; 
Then, will you explain why these defendants deducted from 
” . Ge p Az per eent. 7 
a aS on ae oe ee ee uc Devnet and 
A. SIUIDLV pecause the WIsecouadt GAeaucred ivom wit. MVeritt was 
} } p i + " S 
the iowest wholesale price 
. ’ ? : aE iy , , , ] 
(). Flow was it the lowest wholesale price if vou only allowed to 
per cent. off? 
: 


° 4? : : . .s , | ae i | 
different rates of discount to the eity and the 


the Wholesale trade LO 

A. Beeause we have 
outer town trade. 

(Q. Tam only speaking now of those persons to whom you a 
owed 10 per cent. only—and yet you deducted from Mr. Everitt 25 
ner cent. I want to know why you did that, and upon what prin- 
ple vou could do it? 


' Ba } & ] — — . : { i ey 
A. Ve deducted the discount because Wwe were tbstructed by the 


firm that ihe lowest, or, as it mig rh { be ealled, the best wholesale (i1s- 
counts, were to be deducted in making up the accounts made with 
Mr. Everitt. 

(). This best or lowest discount you referred to, was not that al- 
lowed to the branch stores and to Spy Clal agents of the defendants ? 
A. Yes, SII. 

y- That was a special arrangement made between the defendants 
| their special agents ? 
A. That Is What we conside red the best Wholesale] price. 

@. And that was based upon specia: arrangeme ae, made between 

the defer \dat its and their special aALe nts? 


A. Yes, sir 
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Q. And vou took that basis for your settlements with Mr. Everitt ? 
A. We did not always deduct the largest discount allowed to 


special agents. 

Q. That is hardly an answer to my question. Did you not take 
that: basis upon which to do business with your special agents and 
| it as your lowest wholesale price, and settle with Mr. Everitt 
upon that basis ? 

A. Yes, sir; with the exception of one instance. 
a7 (). Then, where you sold to the general trade, and allowed 
them a less discount than you allowed to your special agents, 
still in making your settlementswith Mr. Everitt you deducted from 
him the largest zt 

A. Yes, sir; always. 

. Then you had two rates of discount; a large rate for your 
special agents and your own stores, and a smaller rate for the gen- 
eral outside trade? 

A. Yes, sir; we have had three or four rates. 

(). Do not you know that Mr. Everitt objected to having the large 


7. 
y a } + } a : . > : ] F » eda 
rate of discount deducted from his aecounts Ly) settlements for his 


royalty ? 

A. | never had the slightest idea of it. 

(). The efleet of that system was to reduce Mr. Everitt’s royalty, 
of course ? | oes, 

t made it smaller in amount. 

9 you know that there was deducted from Mr. Everitt’s set- 
tlements thirty-three and a third per cent. ? 

A. Yes, sir; I do. 

(). Do you know how long these deductions were made by these 
defendants in their settlements with him ? | 
A. I can tell in a moment (referring to exhibit So. 10). From 
the first of October, 1877, down to the last royalty paid him. 

@. Can vou mention any instance where the defendants allowed 
any such discount to the generat furniture trade ? 

A. No, sir. 

(. Do you know of the defendants selling the right to the Penn- 
ia Railroad Company to use the Everitt patent bedstead ? 

No, sir; I have no knowledge of it at all. 

Q. Do you know of their receiving royalty from the Pennsylvania 


*) 


Railroad Company for the use of it * 
A. For the use of two bedsteads that we sold them. 
Q. Have you sales book “S” here, and if you have turn to page 
19, the entry of January 15th, 1875. : 
A. (Referring to sales book “S.”) The entry says: Pennsylvania 
Railroad Company to Hale, Kilburn & Co., January 13th, 1875, 
order No. 1155, one set of castings and springs, for patent folding 
bedstead, including royalty to use the same, in special car No. 5, $50, 
per passenger account, Y. ©. Levan, Altoona.” 
(). What was the price of those castings and springs? 
A. l cannot say. 
U). Do not you know that they charged Mr. Everitt $7 for them?’ 
A. I do not. | 
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Q. Will not your books show it ? 

A. Probably they will. I cannot say so from my knowledge 
of it. 

©. What is that $50 for? 

A. Just what I have read. 

Q). Is it for royalty ? 

A. It does not Say SO here. Rova 
() Did Mr. Everitt ever eet any of that SoU ? 

A. I think he Ol rovalty on prerl't of it. 
(). Will you show it to me out of your books ? 

A. I will try. (Referring to Exhibit No. 10.) I am unable to 
see from this account whether he ever Lot royalty on that charge Or 
Not. | 

(). [lave you sales book “B” here? 

A. Yes, sir. (Book produced.) 

@. [tas marked inside U, page 224, December 14, 1875—whaet is 
the entry against the Pennsylvania Railroad Company ‘ 

\. “Pennsylvania Railroad Company, December 14, 1875; one 
lrench plate, 217 by 464, $12.20; springs and fittines for one cham- 
pien folding bedstead, including royalty, car No. 60, $55. Ordered 
by Isnoch Lewis. Rovalty on bed now in use on ear 180,525, mak- 
ing a total of 872.20.%  — 

Q. Was Mr. Everitt the recipient of hisshare of that royalty? 
A, [ cannot Say. 
LOS eA Wil | you refer to your books and see whether LI 
it? 
A. (Referring to Exhibit No. 10.) This account does not show 


Q. If you have sales book C, please refer to page 615, August 


& 


). lat is it? 
A. “Aucust 4, 1876, one set patent folding side rails, to order, 6 
feet 5 inches long, ash, crib style, including royalty, $15, less 25 
cents: net, S25 

( 


Did Mr. Everitt receive his share of that royalty ? 


é 

\. J cannot Say. 
Can Vou show by the defendants’ books whether or not he ever 
did ? 

A. I do not think that Mr. Everitt got any share of the royalty 
on those side rails, because I think the were not intended at all for 
a foldin 

@. Do you know of any other instances where the defendants 
ever received royalties from parties for the right to use the Everitt 
patent % 

A. I do not. 

@. And you are unable to find from the books of the defendants 
any allowance for payment to Mr. Everitt, for royalty or license to 
use his patent and improvements, fo railroad companies; will you be 
kind enough to look over those statements furnished by the defend- 
ants and sworn to as’ being correct (ixhibits Nos. 1, 2, and 5 shown 
vl—2Z5U 
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A. Referring to sales-book “S:” On bedstead, No. Ll, veneered, 
$140, charged against F. M. Holmes & Co., April 30. LS (2. 


— 


(). Lou testified in vour @Xamination-in-chiel that that bedstead 


was returned; will vou show me the evidenee of it 

A. In journal 9 Pra P44 aere lit to Ilo bles & Lo g 
stead, charged April 50, 1875, and returned. 

(). What is the date thy CntrVv in ay sles Yat 

A. The date of the entry is April 50, 1S75 


(). ps Space Or SIX months Mrervenlwne k4 

A. Yes =e © 

(). Hlow were vou able to testify that yvour entry in the jou | 
has anv reference to the goods mentioned in the sales book six months 
before ‘ 

A. From the faet that that bi dstead wus neve! paid for. but ras 


kept by Messrs. Holmes & Co. for several months without selline 


. } } ] i’ | 4 4 _ 
chia then they made arrangements with the adetendants to return 
' rie } ] } 
Lie Pparereurar bedstead. 
' { - ’ ; 4) 2 1° : | 4 ’ gts "tae +) 
() Were they selling these bedsteads to this firm * 
\. Thev sold a few of them 
(). [low is it vou remember this particular transaction 
> — 
A. Beeause the book SaVs SO. 
+ ‘ ' se fa) . ? ’ ae P 
XJ. Does the book show they held it for six months i Col hot 
} - } } : 4 } | { i 
sell it, and then it was returned beeause of that 
‘ 4 H ] ] } ] ] 
\. Yes. sir: in the ordinary course of book-keeping it d Show 
threat 
et ; 4 -) 
) Will Vou show it tO me! 
’ j ’ 5 1 —- 7 | 
A On the sales be K Is a charge, on Lpril 50, S75, of a | Bere 
’ ] t , 2 ] es ‘ ; ] ] . | $3 
the journal entry mm Vetober is tora bed returned lareed to 1 


H ] } ] 4 ‘ es 
(). [lave vou any entry on the order book of that nsaction—of 
] } ) 
the sale or order 
4 r sie ] |Z y 2 ! 
\. Yes. sir: in foreien order-book “ N Page O, Wi Ltt O1 
. 1) YT } \’ 4 
entered tO | \ Hlolmes A ( ».. POSTON) Viclss ()]° ry isbe i V) i 
> ‘ ? } } 4 ~ 
veneered, S140; one flexible spring bed, SLO; and one mattress, S25 
i ‘ 
: . } t . | i | ; ] ’ 7 
tJ. lh Vour @Xalhinatioh-iIn-Cilel Vou spoke YY tie PiallMtlit In Is 
‘ i 
(eG 1?) hy 71} ’ ‘ | ly } licesyt, oh » PO) , TOT. 'C) > Bl Daa + | 
ACCOU LLL PedVINY Lbelare CEU LICAaALC CELees aCe Wit YOU ‘~ iif yi iclh i 
: , } fy ‘ } <y } 4 ] t ‘ “Sie 
eharer 11) OPCUeCL-DOOkK IK ere eee Kyo) i I = () ci L£A9UCaU IU yt} 


: ; ; ; -_ , . - 
A. Yes. sir: the order Is al) OFGEeP ClILeread TPO) llayvwood prother 
° 1 


for one patent folding bedstead, S150. 


} . ee y ») 
the plamtifl Ss statement ; 
} ] > ‘ } BF } ' ° ° 
:: | claim that on pave o Ol the account rendered DY the piainti 
ee -_ “ 
LUL] 


: 1; sh a es ] - ae S10 oO NY) ET + wan €hy | 
Uplicate a DeCSTCaAd, AMIOULL ALOIV, as appecarlhnY’ TD (le OOOb 


} i" j ° ’ ol Z bc , ‘4 npr he ] ] ace ] 
of the defendants, 1h orderly DOOK IN, pave OoU, and Charged 1 sales- 


** 


book “SS, pra 
(). In the order book the entry appears in what shape ? 
A. “One patent folding bed, $150." 
Q. Where do you say any connection appears In the books of the 


y 


defendants with that item 
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\. In sale —. ‘S,” page 32. 
(). What is the date in the order book ? 
A. Novem een ». 1874. 
( ) 
u 
4 
‘ 


ani — ] 4 t : ] . ] ] rl: ) 
And What is the date 1n the sales DOOK 


(). How is the article deseribed 1n the sales book 
‘ . £33: ] 


A. One patent folding bedstead, 
). Where do you say it next appears in the books of the defend- 


ne 

\. It will appear in the journal 
20 (). Refer to 1t, pleas 

\. It next appears in journal © D,” page $72, in a_ bill 

mounting to a total of 8322.89. 

J. Where is thi evidence that tha tel Is charged twice in thi 
plaintiff’s account‘ 

A. In the plaintiff’s account, page 1,1t appears once as In sales 
book “8,” page 32, and it is duplicated in the same report, page 3, 
as taken from foreign order book “ K, page 650. 

(. How are you able to say that those two items refer to the same 
article ? 

A. For the simple reason that they elve the Pages the books in 
whi h they are found, | 

(J Llow are you able to say that the entries in your books refer 
LO the same article when the chare » “are different In the different 
books ? ; 

A. The charges are not different in the different books. 

(. Is it not $150 in the order book’ 

A. Yes, sir. 

(). Is it not $165 1n the sales book ? 

A. No, sir; $150. 

®. Where? 

A. There. (Indicating on the sales book.) 

®. That is $165. 

A. No, sir; that is simply a ame morandur. 

Q. Is not $150 scratched out and $165 added in lead peneil and 
added up to iInake the veneral total ) 

A. No, sir; it 1s not. 

@. Will you explain to me why the figures were altered from $150 
LO S 1 i 5 7 | | 

A. lesnnot. I presume in arranging prices. It was just in the 
beginning the manufacture of these things. ) 

(. Do you know who altered the figures ? 

A. No, sir; I cannot say. 

(). Nor can you tell when they were altered,:can you ? 

A. No. SIT. | | 

(J. Do you recognize the fivures as being those ot any of your 

lerke ? : ; 

A. Ido not; the figures are not altered ; there isa memorandum 
in pencil, but the original figures in ink are the figures used in 
making the total of the charge. 

3 ‘ 


_—_ 


(). Are not the original figures in ink, representing $150, crossed 


ee A et I LILLE | HO 


a 
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over in ink, and $165 in pencil written on the right hand, inside of: 
the book, right Opposite ¢ 

A. No, sir. 

(). Why do you say that the original figures are not crossed out 
in ink ' | 

A. Because the ink does not appear there. 


Adjourned until Monday, July 21, 1879, at 11 a. m. 


PHIL, ADELPHIA, Monpay, July 21, 1879. 
Parties met at the office of the master. 


Present: The master, Mr. Bowman, Mr. Everitt. Mr. Otterson. and 
Mr. H: S. Hale. 


Cross-examination of Myr. (), LD). ROBERTS, resumed by Mr. 
BOWMAN : 


(). At the last meeting vou were referring to certain figures In one 
of the books, and Vou stated that they were not erase (| OY Ink he- 
cause the ink does not appear there; will you state what they were 
erossed over with ? 

A. They were crossed over with lead penell. 

(). Why are you so sure of that ° 

A. Because the figures appearing on the outside of the ink figures 
were made in pencil, and because the lmnes through the ink figures 
were erasable by rubber. 

(). Did you not have to remove the paper in order to remove the 


A. No, sir. 
(). Not at all ? 
A. I think not. 
20] (. In your examination-in-chief you referred to certain 
charges in the plaintiff’s account made by his expert as being 

duplicate charges ; did you mention all ot the duplicate charges 
made by the plaintiff’s expert in your examination-in-clief ? 

(Objeeted LO ly Myr. ()tterson on the eround that the question = 
been alr ady asked and answered, the witness saving that he on! 
eame down to January 1, 1876, and that he had examined the ac- 
eount no further.) 


By Mr. BowMAN: 


©. What I want to know ts whether you have given us all of the 
duplicate charges? 

A. | have aimed CO do that 

(). You speak of overcharges being made in the plaintiff’s ae- 
eount; will you state what they consist of? 

A. Mostly in aeuaiu or claiming on amounts above the list prices 
of the woods. 

() 
A. 
( 


lostly charging above the list price Ss? 


\ 
Yes, sir. 
In making up your account did you not deduct from the plain- 


) 
y 


— ae ee 
Te AB NIE NAR +. 


1 


246 HENRY S. HALE ET AL., &¢., VS. ELISHA E. EVERITT. 


titf charges for the springs, mattresses, and extra finish on the beds, 


such as mirrors 7? 


oe. 
ba 
Sf 

f 


Yi 
\. We did. 3 
@. And beds that were finished with gold and ebony lined In 

| len ? 


making up vour statement, you dedueted those extras also 


CS, Sit. 

(. Why did vou make those deductions? Were they not all a 
part ot the bed. and did they not ro tO make Uy) the price of thie 
bed ? 

\. No, sir; they were extras above the regular price of the bed. 

). You spoke of different numbered beds ; can you tell me how 
manv numbers vou had in the trade, in deseribine the Everitt bed- 
stead and its improvements ? 

\ CAnHOtl 

@. Can vou give mea few of them? 

\ Yes Sil 

(). Please state what they are 

iL. Nos 1. 2.3. 4. 6, 4, 3B, 10, £1, 12, 38, 14,40, 86, 1d, 1S, ZB. 
2] 1} a s the numb I's that WW ¢ have used SOHIe OL Uli numb ls 
ar We tive used il) deseribing Lil eh LyyoLON bedstead 

(). Did each of those numbers represent a different price ? 

\ Yes Sl] 


WW f.) 1 4] al 
() Which represented the lowest price 
A! 1? a ee i 

\. NO. LO. | think. 
~~ + , > +] 7 ’ } \ . We 4 win de — | : 
() In makine your settlement with Mr. Ieveritt which numbet 


lid you take as your basis * 
‘ y , . . | ] os: = . es +) 
A. We took the numbers that were published in the list prices? 
? 4] + f ; 
. Which number was that 


sold we gave the number; each time we designated a number, and 
hat number was Invariably used 

(). Do you mean to say that whatever number you sold you took 
he price of that num ber as your basis for settling with Mi luveritt ¢ 

A Always. 

J. Which Was your highest price numb r—the best finished bed 

iit 24 

\. No. 12, I think 

J % Ik No & as ahh 1Mstanee wh Li did thre V Sé I] for ? 

\. At different times, I think, at different prices, as I recollect the 

(). Give me the average price. 

\. Kor instance, No. ea three-quarters SIze, W ¢ sold cil S170 Or 
ISO, | am not certain which: the list price. 

(). What would vou return that to Mr. Everitt at ? 

\t the list price, less the Wholesale discount. 
LJ), Did you have those made Up with MIIVYOrs, ebony veneer and 
| finish ? | 


A. We had them made Uy 


; ea ve 
ie desire of the customer. 


oi 
plain, and finished them according to 
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202 Q. Then the price you settled with Mr. Everitt upon was 
their price In a plain comnwiuon ? 

A. Plain finish. 

QQ. And any extras that you put on, vou gave him no benefit for 
the extra charges ¢ 

A. NO, SIP. 

(). Did Vou hot sell beds to the wholesale trade with these extra 
finishing arrangements—with mirrors and ebony and gold finish? 

A. I think we did at times. 


) oo 
(). Phen, when you cold such beds to the wholesale trade. vou 
certainly charged more for them = than you did in their plain 

state 7? 


ut in settling aime a Everitt you always did it upon the 
basis of the DP Jain condition of the bed ? 

A. Yes, si 

(J. And ahaa deducted the extra finishin 

A. Yes, sIr. 

(J). Did hot these extra touches and finishine sometimes change 
the value as much as 8100 or S200? 


(). Well, about how much ? 
A. Well, a mirror ade = to the bed would change it—would add 
to the value S20, to the list. 
: (). Would add $20 to “a list price ? 

A. Yes, sir. 

(). \ ho Instructed you to make your statement and settlements 
with Mr. Everitt in that way? 
A. ‘The firm. 


(). The also instructed vou to deduct for the springs, did they ? 

A. Yes, sir. 

(). And they also instructed you to take. the lowest wholesale 
price to their baneh stores and special ag nts as the basis tor settle- 


ment. 


Che bedsteads were always sold with sprin 
The Everitt bedstead, | mean ? 
A. NO, SIT : thre VY were Not. 


a er =  — Ls ier 
(). ‘Chey were never svid without a bottom of some kind, vere 


i we 
’ Without any bottom 
A. Yes. sir—exeept you eall the front of the bedstead the bottom 


(). What | mean Is, where the mattress 1s put on ¢ 
; , ees lv witl P eS es 
A. Yes, sir: we sold them frequently Without anything but the 


: . 7 } 
iron ol the bed. 


(). In your examination-in-chief you spoke of the goods being 
Sehit to the braneh stores: {| OSC branch stores are kept b) the defend- 
alts, are the rv not ? 


A. Yes, 


(). In hat cities, In this country ? 


* 
‘e 


td HENRY § 


Q. And 


A. No, 


HALE ET 


A. New York, and Ba 


> 
Boston. 


ELISHA kK. EVERITT. 


Itimore. 


(J. And all the profits and losse s of ee stores are shared by the 
t ndants. Just the Sate as are are 1 the home stores ? 
A. No. S]] except 1M the Case ac Ne WwW Y ork s tore. 
LJ They are all borne by the Pr Snanonrey xcept in the case of the 
vy York store? 

\. No, sir; I sav they are not. I say they are not borne by the 

rm, except in the ease of the New York store. 
. Flow are the losses and profits borne in the other stores ? 


loss 2 


17) } > ) 
Xd. W haat C1¢ =~ 10C GAO 
‘ ruNT ] ° } 7 , . 
‘ i} >>} +) ve » | » 
SB Like goods are lurnished nim Ors 
; ] + ] ] ] 
i> } ‘ } a | ‘7 
- / ? j j \\ i) } ay pri cis { ~ eLiia \\ ae 
| 
4 
f } 1 7 T T 
M \ ii erate ) { unit ULI drm 


e store. 


ock at a certain price. He 
he @wains is his. and what 
for is the price .they are 


+ 3 + | | 4 a P ; Ra ee _ 
. but in th New York store, whatever the POOCS AFC SOld 
| ndants eet the benefit of ? 
V oc . 
i 
(). Or the loss, as the case may be 
7 as 
1 ~ “i ] 
» ae } } ] . 
() en, no matter what discount the defendants might deduet 
} 17 Yas y ] ] : ; . 
e90ds billed to the New York store, they would get the benefit 
] : ee ¢ 
the price the goods were sold at, no matter what 1t might be? 


have ra 
New York store 
Hy stores, 

vou allowed 


oes e 
VV ¢ 


reoular percentage 
allowed 


Was 


the same ] 


\. Yes, sir. 
.. And the special agents in the em] 
re selling goods? 


-o. 


those are the only three pl 


precise ly the 


ercentage 


Q. Had the defendants any rule of discount in billing goods to 

eir New York store? | | 

A. Yes, sit 

. What was it? 

\. One-third from the net pri 

(). ‘Phat is 35 and one-third per cent. ¢ 

\. Yes, sir. 

Q. And that is the basis upon which they settled with Mr. Ev- 

\. Yes, sn . 

. It did not affect the defendants either way, no matter what 

count they made ” those goods; the defendants lost nothing by 
That is, they might have made the discount 50 per cent. as well 


and 
ther 


stores, 


the o 


braneh 
same 


tO 


Our 


yall the braneh stores ? 
loy of the defendants who 


aces they get that discount. 


HENRY S. HALE ET AL., &¢@., VS. ELISHA E. EVERITT. 249 

I would like to add to that answer, with the exception of our agency 
In Pittsburgh. 

(). Supposing a bedstead was sent to the New York house at $100; 
the discount would be 554 per cent. ? 

A. Yes. sir. 

(. And if the New York house should sell it for $150, would Mr. 
Liveritt get the benefit of that? 

A. He would not. 

(). Then you did not return to Mr. Everitt the prices the beds sold 
for ? 

A. Never. 


Mr. Orrerson to Mr. Bowman: If you read the contract between 
these parties you will find, [ presume, that the defendants were 
under no obligation to make the reports you seem to be enquiring 
for. 

Mr. Bowman: My answer to that is that the contract expressly 
ealls for the prices for which the 2oods are sold. 

‘To the Wirness: Will your books show what the branch stores 


| ¢ 
sold the yvoods at? 


A. No, sir 

@. Then, | understand you to say that the defendants would send 
goods, the Everitt bedstead, and the improvements thereon, as man- 
ufactured by them, to their own stores, to be sold for their own ben- 
efit, and would fix a rate of discount, 554 per cent., which was 15 
and 20 per cent, higher than was allowed to the eeneral wholesale 
trade, and those woods would be sold at their own stores for their 
own benefit and profit, and they would take that rate of discount, 
arbitrarily fixed between themselves, and deduct it from Mr. Everitt, 
and have it as their basis of settlement of his royalty with him? 

A. I have not said so. 

(. Will vou state wherein my question differs from the facts which 
you have given tous? ° 


A. Yes, SIP. 


Mr. Orrerson: I object to the witness being cross-examined in 
this manner, for he may omit a single paragraph or point of the 
question and would be held to have admitted 1t for not denying it. 

Mr. Bowman: Mr. Roberts is an intelligent witness, and compe- 
tent to answer any question [ may put him on this subject; but if 
he needs any enlightenment on any branch of my question I shall 

be Very happy LO C1VE it tO him. 


— 


204 The Wrrness: That is a very long question; yet my evi- 
dence goes to show that I have not admitted anything that 

Mr. Bowman proposes Now to make me admit. 

Mr. Bowman: I want an answer to my question. lask that ques- 
tion again. 

Mr. Orrerson to the witness: If the question is not intelligible, 
or in the form in which you can answer it safely, you have a right 
to refuse to answer It. 


aed 
i 


o2-—-25U 
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> | > 
i \] 1? »\\ \] \ 
Siares j i l a | ()]] 
\i 1 T Ul | na hot said any such thine. 
? > « \ ' 
J Lil a | ee ’ 
at - I) New york store Was a branch siore 
es. 4 *} 
1)] 
; i 
tT) } ] \ = 
hun by the! na th ware sses of the store shared by 
. 
, C 
‘ ’ | i ] } - i ] » 7 + 
AD (jjdi VO! ( ~ ( = Wt) 1 PY HLied TO TIAL STOLE 
; , } 
‘ Ve€d i Isc] | ? be? ] ()1} 
\ 
Ue . : 
} 4 } ” ] i] 1 
Lala you ] . { keeLuUCcLead bhat pel eent. trom 
] 1) SETLICeInN 6 ’ 
‘ 
‘ } 17 i * \ } 
\ { (| \¢ 1] not woe a } i } ¢ =. sé i ‘ i tO eer i\ \\ 1} ©! 
1 4 } - las 1 }* } 

~ OU). her Wot i | {i Ci UL ped 1) l Celt euesen that iid the 
ment with Mr. Everitt 
Yes, sir 
fF ig ] = ] Pes ] 4 ] 
fil ite li nev were soOid DY the derendants Mm thell New 

“> WM, ’ ao 4 ' 
SLOT it Slov V1) Kiverl VOUuUIa oO no beneht of the extra 
Yes. sli 
} 4 7 »*)> ] } 
And nis percentag' OYr GaISCOUNTt OT v0 pel cent between Lie] 
‘ i | ] ‘; 
stores, they fixed themselves * 
~ 7 comes, | . rin] —— * - ] ‘ 4 fia ; + 
yes. sir: oj COUrSse. hey aIxed everv other discount. 

, 2 x. a ' roa ¥ a , - 
Nha Keveritt had no sav avout it. and thev alwavs had that 
oe r t = | ' ith him ? 

oO» Der cent., aS the basis of settlement with him | 
i 
1 eS, SI] 
+ 1) y ] OVE s) } , 4 TAME nt } 1} las 1h) } with 11} 1c] 
lb Vou QIVe me anv instance oO; thelr adaealne WIth OUtsicde 
seat 2 laca] an 1x7] ; + } r all, ~ oe . riyel ly 
Li pou vile yVooiesaie trade where they aliowed ahyv Such) dIs- 


annot @lve vou any instance 


Will vou state the highest discount they ever allowed to the 
al wholesale trade ?° 

We have one customer, one wholesale customer, to whom we 
. discount of 40 per cent. of the list prices; we have given him 
rh as +o 


Yes, 
How 


. i > a ] j > ae ° 
lL iS one wholesale qaeaier, 1S lt 


hy 
lr 
Yes. sir 


»is he? 
Tobey Furniture Company, of Chicago, Il. 


< 


sir; he is the agent for the sale of this bed in Chicago. 


A \ 
— 


ie a special agent of the defendants ? 


vy made that special arrangement with him ? 


"wr 
mil. 


y has that arrangement with him been in existence? 


qj 


a 
~~ 


lol 


ee 
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A. | think something like 18 months at that discount, or about 


et. 
t’ } . ; eal , 5 tes ] + . {° i. . 
a My question was, will you name the highest rate of discount 


] a — ] ) 
“Pech arranevements with ad Speci Li Aven | 
i } 
4 ; ae ‘ }* | { > r 
L. Lhe eeneral discount With the general turn re trade ZI 
} . | 
cent. trom) tlre list prices, and i1Vé per cen ror Cash 
riuy ) : | ) 
(). Pha Is the highest 
“_ ‘1 t | F . ] “pes + ; }> , | ] Co "oe ; } 
A. Nat Is the generat GAIscouNnt ror the wveneral urniture trade 


(). Is that the discount allowed to the general trade in this @ 
A. No. S11 r if iS hot. 
205 Q. Wh: s that? 


A. 3 daa to the furniture trade in this s 10 r 
cent. from the list price, and five per cent. for eash. 
(). You mean to say that the defendants have not sold goods to 
the gveneral trade outside of the citv for 10 per cent. discount 
A. Not in late vears: they may have done so in th rT} Ol 
the transaction : do hot recollect. The discounts have Va d 


ile , 
(). They may have done so the first few vears 

| ]- ' | ] a i 
A. | ao Hot KNOW whether bhnev have aone so or not: | Cannot 


say from positive knowledge. 


() Llow many agents have the defendants to whom they allow 
eo . 1° . ° - a } : can 
Such a adiscount of torty } reent. and over :! 
rer? 7 ’ : 
\. They have but one 
‘ , Bs ] | 
(). YOU Spoke llik VOUr eXamMiTNation-1h-chlel OF BOOdS 0) : 
t}) lesaertiti ‘ } ; igi 
ake pat) Ss £necount S Waae ID OV fis a&ececoul byt. Wo 
} Re } 
C1) LO Like Ne \ LOK SLOTS clLli} 1] i 1119 ) \ rlous ltiis y ‘ 
° } } 
stated that tne entries as to those Woods did } t represent sal ( 
t 2 ie Oe ea | + | tT , 1] t } } ] ryt } ‘ | \ i 
VOU SAV Whebhner Or Not ati OF thos COOUS SO ( } CC (] fs) i) SO 
\. | eannot 
"a 1. , ; } Ce 4) 
(). Did the defendants keep any separate books of the goods sent 
, +> } ‘ , *) 
LO then Oral eh stores 
A. Order books: ves, sir. 
(). Did they keep any other separate books 
A. No, = 
2 es “— — ] @ . ; ] = i | 4 
Did they keep any separate book or books to represent their 


Q. 
dealines dew \Ir. Everitt ? 

A. Only the book that has been Dut in nere as all exhibit ot his 
account. 

(). Where were the figures taken from which make up that book’? 

A. They were taken from the sales books. 


() rom the eeneral books of the firm? 
A. Yes, sir; you are speaking now of the genera u account ? 
\. Yes, sir; it was simply a summary, ie business of the firm 


A. Ls 
in relation to his bedstead, as ifappeared nee the books of 1 ~ firm * 


A. Yes, sll 


(). The entries in the separate book were not made as every bed- 


ead was sold or shipped 
A. They were taken from the charges of the different bedsteads 
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Q. Were the entries in the separate book just as they appeared 
upon the general book of the firm ” 3 
The accounts were—the discount and ays of the bedstead ; 
probably t he copy of the bill was not o1ven., but the wise 
there. 
(). But there is not sufficient description of the article to enable 


. 
Vou » identify if with the ra rticle described 1 the general books ? 
A. Yes, sir: in every case. 
(J Have you got that book here ? \ 
A, Yes, sir. (Book marked No. 10 produced.) 
(). Whose oe 
\. Inthe handwriting of Mr. John Binmmock—the part at which 
you are looking now. 
~ Q. Have you the New York returns here? 
A. Yes, sir. (Book produced.) 
(). | want May S, 1875. 
A. The returns of New York? 
(J. Yes, sir. 
A. a semetieg to book.) May 8, 1875 
J. Whata the entries May a "1875? Is there an entry of “One 
crib, No. 3, }) rs un, and mattress ?” 
A. You mean On) the statement of the New York store 7: 
(J. Yes, Sir. 
A. Yes, sir 
\. What is the price of it? : ” 
A. Fifty dollars. : 
@. That was the price; fifty dollars ? 
A. Yes, sir. 
206 @. Can you tell me upon what figures they settled with 


Mr. Everitt on that crib 
A. They settled at the basis of $40, list. 
J. What number have you got in your books? 
A. No. 5 plain. 
). Will you refer to the New York list of the same date and say 
here is an entry of “One bed, No. 2 -esieneieck. eal agatha 
\. No. 5; yes, sir. 
). What price have you got ¢ 
A. One hundred and tiventy dollars. 
@. What ee ar sae to Mr. Everitt of that sale? 
A. Ninety -five dollars, list. | 
). Do you mean they allowed him royalty on $95? ) ? 
A. No, sir; they allowed him on $95, less the discount of 10, 10, 


That is, they allowed him royalty ? 
A Of the net sum, after deducting 10 per cent. and 10 per’ cent. 
id 10 per cent. from $96. 


(). That would leave how mucii? 
\. That would leave $69.25 net. 
(). And that bedstead was sold or billed to the branch store, New 


York store, at $120? 
A. No, sir; sold at that. 
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Q. It was sold by the branch store at $120, returned to Mr. Ever- 
itt at 895 net, from which 50 per cent. was deducted, leaving a prin- 
cipal of how much ? 

A. $69.29 

\). Upon which thev allowed him royalty ‘ 

A. 30 per cent. Was not deduct ed from S95; LO, 10, and 10 is con- 
side rably less than 80 per cent.; 10 per cent. off, then 10 per cent. 


) 


off of that, and 10 per cent. « ft of that: there IS quite a difference 
\ between that and 50 per cent. 
Turn to May 20 of the New York returns. 
(Referring to book.) Yes, si 
Q. One bed, No. 8, veneered, and springs; have you that’? 
A. Yes, sir; we have that entry. 
(). What did the articles sell for ? 
A. The Af sold, together, for $117.50 
Q. Sold b rv the defendants ? 
A. Yes, sir: at the New York store. 
@. What return did they make to Mr. Everitt ? 
A. $895; the same as the other. : 
Q). What figures did they allow Mr. Everitt royalty on? 
A. $69.25. 
@. Will you turn to the return sales of New York of October 2, 
ISTO 
| A. (Referring to book ) October 2d. 
, @. Have you there “One bed, No. 1, spring ;” have you returned 
that? 


A. “One bedstead, No. 1, and springs ;”’ yes, sir. 
(). What was that sold for ? 
A. $150 for the two articles. 
(. What did you return it to Mr. Everitt at? 
That is returned to Mr. Everitt at $140, list. 
@. Did they settle with him upon that basis ? 
= The basis of 8102.06 net. 
They settled with him upon the basis of $102.06 net; how 
wank did they deduct from that? 
A. 10,10, and 10. 
Q. Mr. Everitt received royalty upon how much? 
A. Upon 3102.06. : 
Q. Turn to the same date; have vou an entry of “One bed, No. 


rr ee, 


&, plain?” 
? <A. Yes, si 


Q. W hat was that sold for by the defendants ? 
A. For one No. 3 bedstead and spring, $100 for the two articles. 
(). Upon what sum did they allow Mr. Everitt royalty ? 
A. $80; that is, $50 list, $58.52 net. 
Q. I want to know the sum upon which they allowed him royalty. 
A. $58.32. 
Q. Turn to September 20th, the same year. 
A. (Referring to book.) Septem ber the 20th. 
207 Q. ee you a return there of three bedsteads No. 1 ? 
A. September what have you there ? 
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(). September 20th. 

\. We have not any statement of that date. 
). Have vou of the 26th? 

\. No, sir. 


i 
¥ ° | } Py 
(), Is lt November A~Uth or yAG) 


(). Have you a return there of “2 bedsteads, No. 1, and springs, 


(). No sueh return ? 
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la (Referrine tO DOOK.) Septem bel lSth : Ves, sif. 
| ] . 

() No sueh return 7” 

A. Yes, sir; we have a return of September 18th. 


{ . i i 
( — (¢ &—) 7 ’ o is ana ce ais ates (109 Nn» » 
\). Have Vou Z Deas, NO. >. plain, and springs, >lJo.o0 ? 
7 . 


i 
| 
Dh res, ate 
a oe —— wy. es a) 
\/ What were they sold at by the defendants * 
A. $193.50 for the four articles. 


() In vour account with Mr. Everitt, w 
A. At 880 each. 
@. And upon what amount did you allow him rovalty ? 
A. $58.32. each. 


(). Have vou on the same return “one bed, No. 1, plain, and 


Lf 


Spring : 
A. We have “ One No. 1 bedstead and spring.” 
ri Y] ; — 4 | i ] , } } ; + ; . 
(). What was that sold for by the defendants ? 


A. S160 for the two articles. 


(). In their account with Mr. Ieveritt, what do they return it as— 


rures do they return it at 


| Been! } 
Wilat 1 


p a , ; mt 
what amount did LhHey AilLow him rovalty 


~ 
— 
4 
— 


. ( 
(J. Phen they did not allow him rovalty QO)}) s1O2 4 


) } | ala } yawn 
it Wal clic 


nd allowed him rovaltyv on tl 


On $102.05; $140 I told you previously, list. 
(). Will you turn to the return sheets, October 9th, 1875 ? 
A. Referring LO book.) Yes, SIT. 
LJ. Have you * One bed, NO. o. and spring 4 


(). What is it sold at? 
A. $112 for the two articles. 


(). In their account with Mr. Everitt, what is it returned at 
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A. It is returned at $95, ist; royalty paid on $69.20, which is an 
error against their own house; we paid him too much royalty 
(). You think if you paid him royalty on $69 for goods sold at 
Sliv,the firm paid.him too much ? 
A. I made my answer before. 
Q. Turn to Oetober 30th. 
A. (iteferring to hook.) October 30th. 
(). “One be dL, No. 0, three-quarters springs, S6O7.o0 ? ” 
‘ A. Yes, sir. 
(). \W hat Was ne ed sold for? 
A. For SO7.90 r the two art tic les. 
(). In their account to Mr. Everitt what is it returned at ? 
A. Returned at $45, list; rovalty paid on $52.80, et. 
(). Turn to the return sheets of October 14th, 1576 
A. (Refer rine to book.) Yes, sir 
(). Is there a return there of “2 beds, veneered, and springs ?” 
A. Yes, SIT 
(). What were they sold for? 
A. They were sold for $207 for the four articles. 
208 Q. What was the price returned to Mr. Everitt in the ac- 
count with him ? 
A. They were returned at 890 each, list: S73 net 
Q. Royalty was allowed the plaintuf upon what amount? 
A. $(2. 
se (). Have you the return sheets for August oth, 1876? 
A. (Referring to book.) August 5th, an 
(). Have you a return there of “one erib, No. 5 finish ?” 
A. Yes, sir. 
(). What was it sold for? 
A. Sold for S50. 
Q). What price was it ret turned to the plaintiff at? 
A. Returned at $42.50 list, $54 net. 
(J. Royalty Was paid upon vat? 
A. $34. 
Q. Are these particular instances of sales a fair representation of 
* the manner in which the accounts were made and rendered to the 
plaintiff? 
A. They are. 
(J. Have you the return sheets of ( letober ith. LS76. 
A. (Referring to book.) -Yes, sir. 
te (). Have you a return of “one bed, No. 5, venerred, and springs?” 
A. Yes, s 


(). What ple was it sold for? 
A. $938.53 for the two articles. 
ss (). What was it retarned to the plaintiff at ? 
A. S9O list. S72 net 
On what sum was Mr. Everitt allowed royalty 


Have you the return sheets of July 10, 1578” 
A. No, sir: I have no such returns. 


Q. I notice in your testimony given 1n your examination-in-chiet 
# f 
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a statement showing the sale of a Centennial bed, $555; do you know 
what bed sold for? 

A. No, sir; I cannot say. 

(). Do you know where these figures came from which you PAVE 
In your examination-in-chief—S359o ? 

\. Yes. sir: those eame from the returns of the New York store. 


[ can now answer the previous question: One Centennial bed, best 
mattress and spring, Was sold for S415. 


(J What was the price returned to Mr. Inveritt? 

A. It is not in the reoular account: it is in the exceptions, We 
returned it at 8355, list. a discount of one-third: net, 8236.67. 

(. On what sum was he allowed royalty ? 
\. $236.67. 

(). You stated in your examination-in-clief that you went over 
the account made up by Mr. Hale, which was furnished the plain- 
tiff as Ly Ing a correct statement of the accounts between him and 
the defendants; you omitted also a list of errors in that account; 
Wil you state whether you compared the account with all the books 
of the firm? 

A. Yes. sIr. 
(). Did you go over every item? 

A. In the whole aecount ? 

(). Yes, sir. 

A No, sIr. 

(). How are you able to say that there are not other errors:in that 
account besides those which you detected 14 

A [ am able to say that to the best of knowledge and belief, from 
the manner in which the account was taken al the time, that there 
are no other errors 1n the account. 
Q. But you did not verify every item; you simply took them as 
Mr. Hale had them in this separate book? 
A. Up to the first of January, 1876, we compared every Item in 
our books. 

(). After that you did not? 

A. We took them from the account as we made it during the 
years of the transactions. 

(J. But you did not examine the books as to every item ? 


A. No. SIr. 


LU (J. You took it for eranted they were correct, as appearing 


in the separate account with Mr. Everitt? 

\. Yes, sir. 

(). Where did you get those errors from? Are they not from the 
year 1878, which you submitted in your examination-in-chief ? 

A. (Referring to book.) | do not sce any date here at all: they 
are up to the Ist of Jan., 1876—no date probably at all. 

(). Is not the last entry for a sale made in IS7S8? 

A. Yes, sir; I see that it 1s. 

Q. ‘That was July, 1878 ; “one ped for $425?” 

A. Yes, sir. : 

(). For which there was no return made in the aecount furnished 
Mr. Everitt ? 
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\. No, sir; there was no return made. 
d- Do Vou know why that Was missed in the account? 
A. That was a clerical error as, I understand it. 
(). And if there was a clerical error in July, 1878, as to such a 
| ie 7 


‘ + * ] , Oe . t . “a ‘yrs oY 
exe sale.is it not very probable that there were othe) clerical errors 


{ 
he vears intervening between 1876 and 18738? 
| 


during t 

A. | think not. 

(). And, discovering these 15 or 16 errors in the account, you still 
thought the sepa ‘ate account furnished Mr. keveritt was accurate 
enougl not to require your going over every item to verify it after 
IST6? 

A. I did. 

(). Were there not certain beds, Iveritt bedsteads and improve- 
ments, upon which the defendants, in making their settlements with 
Mr. I’everitt, allowed him no royalty at all’? 

A. None that I know of. 

(). In their settlements did they allow him any royalty upon No. 
L6 bed ? 

A. I beheve not. 

(). Then they did not allow him royalty on all of them 

A. They allowed, so far as my knowledge goes, royalty on all 
Leveritt bedsteads sold. : 

@. And improvements ? 

A. Yes, sir; as far as I know. 

() Why did they deduct the rovaity irom No. 16? 
A. They claimed it was not Mr. Iiveritt’s patent ¢ 


*) 


> Pike. : ; —— ’ a : yf eee 
() [s that the only exception where they Withheld royalty 

ry 4 } : a } , int 1 . ‘ = ; } } , l; : l. ® 
A. hey have withheld rovaitv Oniv on beds that Lnev cialm 


are not Mr. I:veritt’s patent. 
ae | : } ~ . 4 | , | } , y 
( \\ nat are they | | Waht to KNOW What bnumober they are. 


LO. wi believe: think that is all. 


N 
Nos. 16 and 17? 
\ 


se 


; . ; , , , ; 
hey refused to Pay him roval V Upon Lose vedas vpecause 1N 


| 

their judgment they were not his patents or improvements ? 

A. ‘That was the reason no roya!ty Is figured on those bedsteads, I 
believe. 

Q. Mr. Everitt always clan 
he not? 

A. I do not know anything about it. | never heard him claim it. 

@. Was not Mr. Everitt’s patent marked on every one of them, 
the date of 1t. up to 1879? 

\. I do not know. 
You do not know ? 
[ do not. 
i 


ou never saw a note upon these very beds—the [Everitt bed- 


} 2 - } , 14 ¥ } ¥ ; 
ied his right to royalty on them, did 


) 

& 

ad, on Which was the date of his patent, March 24, 18747 
A. I never did. 

@. You do not mean to say it is not there? 
d0—250 
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| should think not. 
Then thev were £ecr 
do not know 


You ne 


Ce 


lle asl 
(). flow did you e 
explained to him ? 
1. J SUpPpPose that he took 
ld have asl 
ke nye 


require any ex} 
i i 


( 


Information he wou 
(). But how could hh 
on of the book would 
A. Well, if I were going to examine 
something I could not understand ¢ 
me to ask the man who kept the 
(). And every little mark you sa 
page you would ask what it meant? 
A. Why, certainly, if - did n 
(). Were you not asked to CXPp 
about these accounts and books ? 
A. Only by yourself; right here 
(). ‘These marks you refer to 


{ 


l 
1, 
I 


ink 
A. I think they are in some cases; 
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Q. Have you got the sales book of September 8, 1876? 
\. 


Yes, sir: out of town or — sales book ? 

Che foreign sales-book ; have you got that? 

A. (Book produce d). I have the sales book, September o, 1576. 
() September 26, | mean ? 
September 26; ves, sir. 


ii 
Q. Have you an entry there of a sale to the Herendon Furniture 


Company ? 
A. Yes, sn 
(). Can you state from 
allowed that firin ? 
A. They were allowed 10 per cent. on that bedstead. 
(). Is that a wholesale transaction 
A. That, I think, was a special transaction on an old-style bed- 


‘ 


the defendants’ books what discount Is 


(). I do not want to know what you think ; Tonly want what you 
know. | 
\. That is all I know. 
Q. Then you do not know ? 
\ No. S] 


©. Wh: in the books say it was ? 
A. TP he rte Say that if Was a sale of cl bedstead. No. d). Veneer. 


spring and mattress, hooked at S160, subject to a discount of 10 per 


cent. 
Then the books say nothing about it being a special arrange- 
ment, do they ? 
A. No, sir. 
J. You have no recollection of that particular transaction ? 
A. | have not. 
) Have you the sales book November 29, 1S76? 
\. shen sIr. (Referring to book). November 29, 1876. 
). Is there an entry of sale to Mitehell & Rammelsburg ? 
A. Mite hell & Rammelsburg. 
Q. Of what city? 
A. The book does not say, but I think of Cincinnati. 
(J. What is the ent ry there—a sale ? 

The entry is a sale of one bedstead No. 7, veneered and e bony, 
Bt and mattress, $336.50: 10 per cent. off, $305.85 ; boxing So ; 
SS0OS.85. ; 

The discount allowed is 10 per cent. ¢ 

A. Ten per cent : 
(). On those sales ean you tell me, from the books of the 
212 defendants, what discount is dedueted from Mr. Everitt in 
their settlement with him of his royalty ? | 
A. (Referring to book.) Ten per cent. 
@. Just 10 per cent. more than was allowed by defendants, is it 
not? 


Mr. Orrernson: That isa matter merely of arithmetic; I object 
to it. 


{ 


' 


' 
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By Mr. Bowman: 
Q. That is 10 per cent. more than the defendants allowed, is it 


A. No, sit 

2. How much more is it? 

\. Not any more than the defendants usually allowed them. 

). Not any more than was usually allowed to Mr. Everitt ? 

A. No; I mean as the regular discount which he deducted from 
him ; 20 per cent. was deducted from him. 


(). 20 per cent. was the amount deducted by the defendants from 
Mr. Everitt? 
A. Yes, sir. 


(). But what I want to know is the nght of the defendants to de- 
duct 20 per cent. when they only allow 10? 

As I have already answered three or four times, it was not the 
lowest discount, but the lowest wholesale discoun ht, an d that is what 
ee from Mr. Everitt’s aecount. 

. What right had these defendants to make any discriminations? 

Mr Orrerson: I object to that; that is a question for the court 
to settle. 

By Mr. BowMAN: 

These defendants always assumed the right of saying what 
they should allow Mr. Everitt, and you made up your figures ae- 
cordingly ? 

A. I do not know anything about it—about their assumption. 

Q. Did you not get your directions from them? 

A. Yes, S11 

(). Mr. Everitt was never consulted as to what discount should be 
taken off, was he? 

A. I do not know that he was; I presume he was; he was always 
satisfied with the settlement. 

(. Do you mean to swear that Mr. Everit was always satisfied 
with his settlements with these defendants ? 

A. So far as his dealings with me were coneerned, and I always 
paid him; he never made the slightest objection in any sense of the 
word to the settlement that we presented to him. 

(). You were not one of the defendants ? 

7 No, SIP. 

Then he would not complain to you. Do you mean to say he 
iin Aiesoe tyne to these defendants about their statements to 
him? 

A. I do not know anything about it. 

(). Do you not know that he refused for a long time to give them 
a receipt in full, and simply receipted on account for money paid 
him? 

A. I do not know, sir. 

@. Do not vour books show that? 

A. I think not. 

(). You think not? 


VS. ELISHA EF. EVERITT. 


] , bees ee “i 
nn to them and speak positively? 


() ceipt book will show a receipt in full, 
ae £ “AV that, do yous 

show it to vou. 
). J uuld like to see them. 
\. Look at the latest receipt, signed April, 1878. 

(). T want vou to show a receipt in full 

\. You have lots of them in full 
a, | refer to the last ear or two; | am not speaking of thr 
Cal { ( ee 
\. The receipts will ww for rovaltyv, as per statement rendered. 
(). Royalty as per statements rendered ° 
yes, sir 
2] Mir. Orrerson: I object to the further cross-examination 
f this witness \with reference to the contents of written 
pal he papers speak for themselves 
bv Mr. BowMAN 

(). Were there not numerous receipts given during the last veai 
twos miply on account? 

A. There were when payments were made on account 

Q. Were they not all, previous to January, 1877, given on account 

rd will not vour books so show? 

\. I will have to consult the books before I would answer that 

Lion positively, 

() Well you can look at them. 

A. (Referring to books.) Up to the date mentioned the receipts 
Were a o1ven Oh account, beeause there Had been ho settlement of 
the account and was not unul January 15,1877, when we settled 
the account in full, according to receipts we had. 

(). Do you not remember that when that receipt of Jan. 13, 1877, 
was signed Mr. Everitt refused to sign it, and went away from the 
store without his money, and came back two days afterwards and 
sald he was obliged to have some money, and still refused to sign 
the re in full, because he was clissatisfied with the account, and. 
the defendants told him that 1f he did s1on it he could OO back. 
of it—it was not binding upon him? 

A. I cannot remember anything of the kind. 


Mr. John Noblet and Mr. Kilburn were 


(. Do you remember 
resent when Mr. Everitt went out, and refused to S1ON the receipt ? 
A. do not remember any of those eireumstances. remember 
nore than Mr. Noblet, but not in connection with that receipt.’ 
Q. Did not you then tell Mr. Everitt that the receipt would not 


Dll ding upon him ? 

A. I cannot say that I « 
1O VO mean to Say that Vou ¢ not tel] him so? 
because I cannot say one way or the other. 
You will not say whether vou told him or not? 
No, sir. 
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(). Had you not some conversation on the subj ct or in 1 eard 
that particular receipt? 

A. None that I know of or recollect to this dav. 

Q. Do vou not know that Mr. Everitt had been complaining for 
al — about the manner in which the defendants were treat- 
ing him in their settlements or accounts ? 

A. No: I think tl:e only complaint that £ ean recollect of Mr 


lon 


cr 


én = ; oe 
| mVeritt making Was that he was entitied toa CO}? of the sale. over 
which [had no control whatever and pat ¥ no attention to it. except 

, \ 1 we 

asa matter of friendly intercourse between Ir. Ieveritt and mvself. 

‘ ; ’ 


(). Do you remember of his coming there with a bole keeper and 
Wanting to e OX umine the books, and he was refused ? 
A. Yes, Ss] 
, (J. You en the secretary of the COMMPAany refusing LO 
allow him to examine them ? 
A. Yes, S11 
(. Was not his desire to examine the books based upon his dis- 
satisfaction with their accounts ? 
A. | presume it was. 
Q. Do you know that the president of the company also after- 


wards refused to allow him access to the books 
A. Yes. I also gave privilege within two days afterwards to 
examine them. 
(). Do you mean to say that he told Mr. Everitt two days after- 
wards he could examine them ? 


meah to Say he told mie, and I tole Vir. everitt. 


‘ A. 


| 
(). ee ie sie aaa 
A. 1: ure of that. 
No doubt about it? 


). 
A. No doubt whatever. 


, ’ <6 7 4s 
(). Ilave you sales book otf September [2th, 1876? 
AL { Referring to book.) sept niber 12th. 
(). Llave you any entry there of sales to Swan & Clark? 
se ae ; that date 
A. 2d GO not nnd any on that aate. 
C A 7 ’ 4 ie ian >) 
214 J). ANY other dates to that firm * 


’ : 1 1) i] ! we 
A. No. Sis ; [ eoulrd not tell Trom these Dooks. 
? 


’ - . on 3 — : a : LA ; 4 «7 } . v6 ret } 
(). Hav: Vou aby books here which Would Shnow your transactions 


—_ 


with that firm ? 
A. No, Sl] - the le dger IS Hot here, which Is the only Olle I could 

turn to readily. 

- llave Vou sules-book C No. |? - 

\. Yes, sir. 

). ‘Purn to June loth, 1876. 

\. (Re ferrl Me to book.) June loth. : 

). Is there any entry there of sales to D. M. Karcher & Son 

1. ¥es, sir. 

). Are yer y a city firm, a Philadelphia firm ? 

A. Yes, sl 

M. What ieee was allowed on that sa 

‘en per cent. 


+) 


le to that firm ? 
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Q. Can you tell me what discount was deducted when the defend- 
ants settled with Mr. Everitt ? 
A. (Referring to book.) 20 per cent. was the discount deducted in 
Lt] with Mr. Everitt. 
(). That was in 1876” 
. 15765 ves, sir. 
. ‘Turn to September Sth, 1576 


, 


Referring tO hook.) Septem ber Sth. 

) Do you find any account of sales made to Cameron & Webber ¢ 
\. Yes, sir. 

d What discount was allowed on thos sales ? 

\. ‘Ten per cent. 

/ settling with the plamntifl what discount did the defendants 


LTS 


} 


-, 


, 


| 
‘harge him with % 
ry? 
A. (Re ferring to book.) December Sth, 1874. 
(). Have you a sale to H. Kampe & Co.? 
A. I do not find any on that day. 
(). Any entry about that date’? 
A. No, sir. 
(). Moore. York & Howell. November 12th, 1S77? 
A. No, sir: I do not find it at all. | 
(. Do you see any entry there about that time, or have you any 
eT sales book for November. S77 ¢ | 
A. Yes, sir; IT will look at that ina minute. (Referring to an- 
other sales book.) No, sir; [ do not find that at all; not within a 


— 


We 7% of that date. 
(). ‘Turn to sales-book “A” 2, November 6th, 1877. 
A. (Referring to book.) November 6th charged against Allen & 
2S less 


ro. for one bed, No. 1, 48 inch, spring, and a 12 mattress, 31] 
Q per cent., $12.80, leaving $115.20; that is to a Philadelphia firm. 

(). What discount was allowed Mr. Everitt in settlement ? 
A. 20 per cent. from S130. 


(). May 17th, 1878, A. Barlow. 
i, (Referring to book.) I do not find that in here of that date. 
(). Is there any other book in which it will appear? 


A. (ixamining another book.) I do not find it in either of the 


] 7 
LWO DOOKS. 


\). Sales book, January 28th, 1879, city. 
\. The book is not here. 
Q. Do you know of your personal knowledge of sales to C. B. 


*) 


neh & Sons and A. Barlow, both ‘ 
\. I think there were sales made, but I could not describe what 
hey were. Barlow, I know we sold him. 
). Do you know what discount was allowed those firms ? 
A. 10 per cent. 
@. Do you know what discount was charged Mr. Everitt 1n settle- 
ment ¢ | 
A No, sir; I cannot say, because | have no book to refer to. 
@. You have spoken of the different branch establishments car- 


t 


t 
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ried on by the defendants; which one of those stores does the largest 
business ? 
A. The New York store. 
215 (). Does the New York store do as much business as the 
Phils — store 7 

A. No, s1 

(). Dor S the New York store do as much business as all the other 
outside stores combined ? 

A. I do not know: I have not houred that Up. 

®. Give your Judgment about it; the best of your judgment; that 
is all | want; your general judgment. | 

A. I should think more than the other two put together. 


(). ‘That is, Boston and Baltimore ? 

A. Yes, sir. 

(). Those are the only outside stores that Vou have? 

A. We eae hot but Ole outside store, as have already explained. 

(). That is the New York store ? 

A. The , w York store. 

(). That does as much business, you think, as the other two com- 
bendl 4 ¢ , 

A. The other agencies: Ves, sir. 


Re-examined by Mr. OTTERSON : 


(). = had different rates of discounts between the Philadelphia 
sales and = outside of Phitydelphia ¢ 

A. Vos S] 

Q. Were the citv sales and t 
the same general character—as to whether they were retail sales or 
Wholesal ag 

A. Well, they were—some of them. 

(). Why have vou one rate of discount for city and another for 
country sales ? 

A. ‘The low rate of discount was elven the city t rade in self- pPro- 
tection. By giving them the same discount as out-of-town sales, or 
out-of-town a they eould get our retail sales richt S trait along, 
and divide the discount with our customers. We were compelled in 
— fence to cal their discount down. 

Sales to ofit-of-town houses, then, were to parties who would 
a cee te with your sales at all’ 

A. Yes, sir. 

(). Were or were hot the sales in the city mostly the sales of single 


a 


] . > . > 4 a) 
he outside sales of a different or ol 


articles—single bedsteads, for Instance 
A. Yes, sir; mostly one article at a time. 
), Ordered by ral dealer LO supply his customers ? 

A. Yes, sir. 

Q. Do you know whether or not these orders were to supply their 
orders then existing, or whether they were ordered from you in an- 
ticipation of future orders ? 

A. I could not say as to that; it would not appear. We would 
not know anything about that. 
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Sel it Mmtwere made out of town were Mae e part Vv I MProugT 
1 | | } } sty T pe 2 wr ty] | “ey i ® rel y ‘7 ¢y 40 ey 1a 7 
i i \ CAlied DPALICHL StLOTesS, WilLiCHI Were Lie rely AVCHICICS ! 
=e 
oe 
nhsignments 7 
, 
{ ] { , { , 
A PaPruly LIPOUYT) VeHhne agents 
“ hy 
“ : ; ] h , ae 
do vou mean by the Chicago ageney and the Pittsbure 
‘ _ 7 ‘ : ; 
UU mean agvelits OF vVours Whose exclusive business a 
LpON OP” & } ~, f ' be ( Vids 
; . ; . 
CeTtalh est | (i ilf’imMms there, one 1n Leh eciLV., WhO 
" i ; es 1+ 4 , > > ee - a3 a> AlN 2c) 
- if OUF YVOOCUs i speciality, combining it with then reg u- 
vhat was the arraneement of vour house with those 
i] ” ; _ tae that that uld establish |. 
- Lil MUTHVeLr OL AVENEL Lilab bHeVY WOuld eStavIlsh. 1 
rT ’ Be ‘ } t | 17 [ ) 1+ } \re : 
ry" nent W 1 those two avgehcles toatl mentioned Was 
uld have no othe acelts Tor the Saie OF oul VOOUS 1h) 
‘ , t i T + ? } ] i i} , ; } 1? 
\\ ff i * tt) ilct \ ¢ Li}é , ‘ rus v Sal I ( {) LEICS DeCasteads ijl 
} ] 
i i piciCes 
7 
eS. SI} 
1] } ] ‘> 
‘1 Was SO lalT’e a GAISCOU! uiowed to the hicavoneven  f 
} | oa ; i +) 7 ay } f lh » .* 4." " 
i tii«l i i (Ji +) ee Pict Cellist ti wil .» { i\ ¢ 
i¢)] 1} i | ) i 7 r \ } ry)? ii l th «yl then 
Ase Ula Aes are (il WU d ( CUTIDCLICU LU Vi ULts ij 
i 
' } i] ‘ i on 1 | ; : 
Lt) Liialt Ul Vv CO qd sell at reasonable fleures 
y } 
i New York and Boston avenelies anyvthine more or 
: Ss 2 ry fT | , 
nary COnsioinmel accounts 
] ] ] . } 
ins (11) \ 1] SO] VO] c( TS besides Litt hOoul DLaeces 
A 
, . gee i . | , 
~ n, Baltimor rittsourg nd Chicago 
} : : } } 
oS aa did Wi PAK e Sal : 
} thy) ol eal ay eoOowwWnTr 
t i LJ cele Lil CAT ECE me 
’ i 
vy every @ltv 1n the Cnited States 
| } ) 
i LiLOst Sires 1} ACL 
a i Oy l> rT } L xy Lx 1, T , ] ,* fy '»>> 
nes by PaAVelINe avgellts mostly DV alres OPUers IPO! 
r parties themseives, through the means of oul eireulars. 
i < 
; er ae pe oe cet one —, . a at a ca ae 
Of parbticlliar partlesS WIth Whohl Vou Made s§ rectal Sti 
A a . ‘ 
| he 
ij 
{ - _ {4 } aS te: ey ae 
your rates OF discount on the ist Prices, UltoOrmM Ot 
Inn alWavs to Out Of town partics. and uniform to city 


lil YCSs, Sil 
; 1 
t oF town Saies We} 


vere generally larger in amount and as 
yt] proach hearer to wholesale orders ¢ 


y: y were sold one article at a time, 
icles were CAPCUSlLVE, and then the parties would not 
t 
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(. Were vour settlements with the pl: aunt tiff upon the basis of the 
uniform out of town sales, or otherwise 
A. Do you mean in the matter of discount 
(). Yes, sir; discount? 
The matter of discount was figured according to those allowed 
our agents, Our special agents. ’ 
(). In all eases was that so”? 
A. ¥ es, SIP. 
(). How did those ria aan compare with the discounts you gen- 
erally allowed to the trade « utside 
= Generally a little greater discount. ; 
). To what extent would be the difference ‘ 
4 Probab ly J oe: r cent. 
(). Between the allowance that you made to your special agents 
and the allowance that was made to the general trade of the coun- 
try, outside of your special agents, and outside of any special ar- 


~) 


rangement 
, j ~ > es 9 , 7 " ae > fy . - . > 
(). You used the word dup leat a number of times in your ¢ 
rect examination with reference to. as | understood it. entries 1n the 
4 J © * at . . 
Pepor made bs ‘the plaintifl sexpert 
I : 


&. Yes. Sir. 


Q. In re saa , to my mind it 1s suseeptible of applying to two 
1] lat » ff ra ee” a: | 
articles—duplicate og Instead of duplicate entries relating 


to these ; which tid you mean ? 
A. | meant that they were duplicate entries of the same bedst ad : 


relating to the same bedstead. 
Recross-examined : 


Q. When you , ers ah age agents of the defendants, do you 
include the Vow Yor] bh} neh store ? 
A. NO, SIP. 
(). You do not consider the New York store a special agent 
A. No,sir 


(). Krom your knowledge of the defendant’s business as a Protes- 
= : ] ,° £e j 
sional book-keeper, would al prac ping MaKe Any aiiterence LO the 


defendants in their oe with the a ork store whether they 
allowed 354 per cent. or o0 per cent. p> se ? 
A. Yes, sir. 
217 (). How would it affeet the general result ? 
A. Because t he Now Y ork Store Was supposed LO make. — 
() Not what 1t was supposed ¢ ) 
A. Was, supposed to make a profit over and above a certain sf 


» them of the articles which they sold. The Vv had not | 
whatever with the cost of manufacture of these articles. ‘That store 
exactly and only from the cost of the articles to them. 

. That is your supposition ? 

That : me fact. 

(). Well, the fact. Then how would that affect the general result 
In the dicened profits or losses; in other words, could not the 
defendant charge 100 per cent. discount, and if they sold their bed- 
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stead at a profit they would realize a profit, would they not? Or if 


they sold if at 2 loss, they would sustain the loss? 
ALC rtainly. 
@. Then, no matter what they fixed the discount at, it was no loss 
to them, but a loss to Mr. Everitt? 
.. Well, I ean only offer the same answer that I did before. 
(J. Practically, did it make any differenee to them? 
A. They wanted, of course, to sell at a profit under all circum- 
StahnCes. 


dif they sold ata profit they exe) the benefit of it® 

() And thev taxed t] Ive ith a hioh rate of diseount ? 
d nad they ved TNeWIsSe Ves WItT) a PLTOU) Pat Of discount: 
Che same as they gave to the agencies of our house. 


| 
The special agents with whom they made special arrange- 


A. Ye 5. sir. 

LJ. And they took that high rate of dise nt as a basis of settle- 
ment with Mr. Everitt? 

A. Ye 5, sir. 

©. While they were selling a great many goods to the home trade 
at 10 per cent. off? 

A. Yes, sir. 


(). When the defendants would sell woods out of their Philadel- 


— 


ad 


‘ 


hia store, did they also deduet ¢] ise eeee trom \[Ir. Kveritt in) Setl- 


: | - . ] > . + *4y 
themselves a discount there just the same 


as when thev sold from the store in New York? 


A. Yes, sir. 
(). And what did they make that 534° 
A. The uniform discount. 
v x | 5 
A. Yes, sir. 
Adjourned to meet at the eall of the master. 
PHILADELPHIA, TUESDAY, October 14th, 1879. 

Parties met at the office of the master. 
Present: The master. Mr. Otterson, Mr. H.S. Hale. Mr. Mitchell, 
and Mr. Kiveritt. 

OweN D. Roperts recalled and examined by Mr. Orrrerson : 

i). Mr. Hoffman states that Pane 662 of sales-book “A.” 1s missing. 
Is that SC 7? 


\ (iixamining book.) Ii is. 
(. Also that page 668, 1n sales-book “C,” is missing. Is that so? 
\ 


(examining book.) It is. 
’ What is the material of those books? 
A. ‘Tissue-paper. 
? And they aATe copy-books—letter press ¢ 
A. Yes, sir. 
). Can you account for those missing leaves? 
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A. Only on the general principle that they tear very easily when 
wet a little. Sometimes it will be done by the corner of the brush, 
or by lifting suddenly, when right wet. Lifting with oil paper 
would tear them in a moment. 

(. Can you tell from the postings whether any of the matter is 
missing ? 

A. I ean. 
218 (. How can you tell? 
A. By the journals to which these entries are transferred. 

Q@. Will you produce the journals, and state what they contain? 

A, (Producing journals.) The journal shows consecutive journal- 
izing from page 667 to 669, showing the omission entirely of page 
665, under date of September 22nd, 1876. 

Both of those pages, 667 and 669, contain entries on the same 


) 

< 

( 
A. Yes, 
d. These journe! entries are on what page of. the journal ¢ 
A. F ALC 149), of journal “ EE.” 
(). Is that entry of $10.50 the last entry on page 667 of the sales 


; 


A. It is. 

@. And is 39.58 the first entry on page 669? 

A. Its. 

Q. Will you turn to the journal entries from book “A” and state 
whether you find page 662 missing ? 

A. It 1s. 

(. Is there any of the matte Yr missing ? 

A. None of the matter is missing, only one page of the sales book; 
page 661 of sales-book “A” is shown in the journal, the last item 
being $149.55. 

Where is that on the journal ? 

Page 661. The first item on page bbo is 85.70. shown on page 
195 of journal “A,” and is the next consecutive entry in sales-book 
17 Oke 

(). The loss of those tissue paper leaves is the result of what—of 
sign or accident ? 

A. The result of accident entirely 
). And you say that none of the matter is lost 

A. None whate ver. 

Q. Is the loss of sheets in that way a matter of frequent occur- 
rence? 

A. It is very unusual, although these are not the only ones which 
we could show. ‘They are always the result of accident 

Do you know whether there were any wholesale sales to city 
dealers f 
\. What we eall wholesale sales ? 
Q. Were there any that you call wholesale sales 
\. Yes, sir; we eall all sales to furniture dealers wholesale sales. 

). Whether there are one or more articles in the sale? 

A. Yes, sir; the amount had nothing to do with it. 


‘? 
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&)? 
ri | “a ' ~ ee ] ee greene °- 3 lise "Aa = 
UJ. LO Vou KRHOW VW nat Live orainar\ rate ot ( isecount Was Oh those 

é & e 
\ 1 i] - j . ; . na ; c : } } 
he eltv ten per eent.,. and five tor cash 
i 
> } } } - . +) 
/ Vou KNOW how those sates Were mace u 
‘ re ef Bice j ] | : i . ’ — 
\ hnerailtv by orders taken 1n the store from dealers. 
| — + i 4 | ; ¥ ] : 4 : . ‘ . 
(2. Vo you know whethel the goods were delivered to the dealers 
. : ; es | et a : : 7 ] — »9 
varehouses, or whether thev were delivered to his customer * 
‘ D4] +o Re, eae ee 2 
\ Dbothi—sometimes Gellvered rieht tO his eustomor, and Some- 
} | ] 7 
es delivered to their store 
r : ; a . ; ' ? ‘) 
(). Do you know of any deduction of 10 and 20 per cent. for cash‘ 
A. | do not. 
(). Were there any such deductions 
\ } } 
\ Vot TO MV KNOWLeCUOE 
‘as : : = T, \]7 
Cross-examlned by Mr. MircHet.i 
« ) riow at ‘ 1] reCeOHN) vat thy, bycy Pe at thas las ves ? 
. ‘ \ ) ee a4 PLidd i { aA ‘ i Lld { i ra | 
8 | } ° | ’ ] ] 
Wniv on the gweneral prineipie that the leaves are made of tis- 
« i 
, ? 
sue paper, ana that Wiell wel thre V are asy to tear, and, except un- 
i . ‘ 
} a ] 4 i i | , . 

der eareful handling, the corner of the brush would tear a leaf out 

' ; ; > | . 32 ] i i ; ] + | ] : 

| L PhITNUe OT tie Careless LHtinge OI tne Pape! Or the Olli papel 

- i i 
1) 32 ] } ) 1? 7 } t 1% 1! 1 4 a 
4 ( ia iit teal Wiel 1 ('¢ : \ Wet WU LA \ ] i 
\ } ‘ ' ] 7 } 
) lsee the remnant of th eal 1n ¢ I case do you Nov: 
a. YF - 
\. yes, sn 
} } } |? } 
Y. Showing that there was a | there that had been torn out 
\. Yes, si 
; ‘ = . ] . ] " ; , 
Lid (). Have you ho knowledge LWOoOUT 
} | } | 
\. | have ho Nil Wieadgo (Ji LILO LWo ie@aves 
4 sa = 
(J IS all speculation 
‘ TiN] i] 
\ Phat i ail 
. | } ™ ] : j , } r 
(). Are those the only two leaves which were referred to -.in the 
Lest mOnyV In th S Case “as 1 Yr Hee rh out ?” 
\ ] be 
\ ‘cles Ve sO 
7 7 + . 
/ Did VOu JOUrHALIZ! ehntries trom your order book 1nto vour 
. ye + ‘ ‘ 
| ii qairect 
4 } } } 
\. Fro uur sales book, but not from the Oraer DOOK 
i‘ . L -s : A } F ' ' > ; 
‘7 i 1) LISSU NOOK WhIChN Vou nave there 1s the saies | Ok ? 
\ Y eS, SI] 
ae el ] ] : + | : = . 
(. Did you journalize everything trom that book into your jour- 
| 
\ i ©3, Sit. 
r a ] ae ere it See ss : ‘ 
XJ. What else did Vou earry into vour journal ? 
. } ‘ . . Y 
.. Lhe usual odd entries 
' | ) 
‘J \ bei ire ae \ 
. \ . . = - yy? : :* ] ye tT > . . ‘ 
A. lerchandise credits, goods returned, and eredits to balanee ae- 

COUNT 
f » (i7 I, ? te , a 5 ee ; on +>} 

(). What did you journaltze them from 

4 a : bad . 7 . + 
Not journalized from any book : that was the original entry in 

ae | lig a\ Chil \ _ « cA t * j ~ cl Celery Ly) 
those cases 

~ Om t ‘nal entrv sai a ee ee er 

(). ‘he journal entry, then, is the first entry in those eases? 

\ V7 P . 

\ res, Sif 

sencnenntnantintsonssiiti at sik SDI a 
__ EE = ~ 
a= — - — ea — 
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(J. All bills payable and bills reeeivable went direetly Into this 
journal ¢ 

A. Yes, sir. 

Q. Did you hot have a bill book ? , 

A. The ordinary note book, giving a description of the notes. 

(). What record did you keep of bills payable? 

A. The record 1n the ordinary blank note book. 

(). What record did you keep of your bills receivable? 
A. The same book. 
@. Then you do have a regular bill book ? 
A. 
book. It contains merely a description of the notes given and _ re- 
eelved. ' 

(. Did vou journalize from that book into the journal ? 

A. It ean hardly be called journalizing ; it 1s what we eall the 
original ChHUry ot the transaction where notes are coneerned. 


It is not ealled a bill book, hardly ; 1t is what we call the 


Q. What I am after is not what you call it, but what you do. 
A. That is what we do. 
(). Do you not enter it first in the note book, and then from that 


+) 


into the journal f 


A. No, sir; we give no page in the other book at all. These en- 
trics do not show that it was transferred from any book. 


17} 4: - , ; , 
(). When a note transaction is had do you put it Immediately mn 
e other book first 

We put it into the other book first ? 


: 
the journal or into th, 


] = — } ») 
» the journal 


We make Up) the yournal of those things once a month. 
; ; ; : 
Le Where do you vet the items at the end 


—— 


\ 
(). biow often do vou make Uy 
\ 
of the month‘ 
A. Krom this note book : the journal does not show that 
Irom the other book : there IS no men | | 
Q. You say that all the sales whic 
ants were wholesaie ? 
NO, SID: lid hot Say ae: | sad that they Wer both whol <4} 


, 


Ie sali S of this Everitt bed f 


(J. NOW first, about the Wholesale sales: What was the discount 
taken off? 

A. The discount varied : n the city We Lave LQ) per cent, and :) 
for cash. 

(). Making 15 where cash was paid ? 

A. No,sir; making 10 and 5. 

(). What other discount did vou take off? 

A. Then we had customers out of town to whom we gave a dis- 
count of] 20 per cent. and 5 for cash, and we had others to whom 
we give one-third straight, net, and then one other to whom we gave 

forts per cent. 
220 (). What other one was that? 
A..The Toby furniture ¢ company, of Chicago. 
A branch of this manufacturing company ? 


) 
/. 
A. No, Slr. 
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Were not some of the same gentlemen interested in it ? 


— 
< 


@. What was the reason of the discrimination in their favor ? 

\. | eannot give you the reasons; it was an arrangement be- 
tween the Toby Manufacturing Company and the Hale & Kilburn 
\i inulaeturing Company. 

(). Did they keep a branch store for the Hale & Kilburn Manu- 
tacturing Company ¢ 

A. No, Sr. 

Q. Were they not advertised as such ? 

A. They Th} ci\ have been. 

@. By the Hale & Itilburn Manufacturing Company ? 

A. It may have been so. 

(J. Then, if it was advertised as such the advertisements are 
untrue ¢ 

A. Well, 1t may have been a mistake. If they were advertised as 
branch stores it was untrue, simply because it was a mistake, and 
they should not have been advertised in that way. 

Q. Are they not so advertised in this paper? (Trade Bureau, 
August 16th, 1579, page 16, shown witness.) 

A. Yes, sir. 

@. To whom did you give thirty-three and a third per cent. olf? 

A. kk. Edmundson & Son, of Pittsburg; the Boston branch store, 
lh) Lnaced by N. Ly. Stebbins. and thi Baltimore braneh store, Manh- 
aged bv D.C. Burson. 

(). These are branch stores or Sp cial agvenecles of the Hale & Kil- 
burn Manufacturing Company t 

\. The last two are. 

Q. Is the firm of E. Edmundson & Son special agents for the Hale 
& Kilburn Manufacturing Company ? : 

A. They are speci i agents. \\ 11] change that word 7 spechul i LO 

so] agents nN Pittsburg. 
LJ. Under an agreement ? 

A. | believe they Lhe, 

Q. They would not give the agency to anybody else ? 

A. No, sir. 

Q. To whom else was given 25 per-cent. discount, or 20 per cent. ? 

A. To the out-of-town furniture trade. 3 

(). Was it elven to all furniture dealers who lived outside of Phila- 
delphia . 

A. Yes, sl 

(). Without exception ? 

A. Yes, sir; to anybody in the furniture trade. 

Q. Did the Herendon Furniture Company of Cleveland, Ohio, 
get 20 per cent. off ? 

A. I cannot call to mind what their percentage was; we had not 
sold them but one lot until within a few days. 

(. Did Rammelsburg & Co., of Cincinnati, get 20 off? 

\. They got more than that. 

\). Nothing else? 
A. Not to my knowledge. 
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) \V ere Vour foods cold to Brooklyn at 10 oll ? 
A. No. sir: 20 and LQ. 
flaking 350% 
Making 20 and 10. 


) 
<i 
\. 
(). Hlow about ‘Troy ¢ 
\ 


A. Troy, 1 think, was sold in the same way. 
(). Noth Mne less ? 
| do not say so; Ido not call any instanee to mind. I cannot 
keep all these accounts in mv head. 
(). But as a general rule not less ? 
A. Not less than 20, except it may have been in the beginning of 


the trade, when I think the general discount was less than 20 per 


° | ; 4 1 + eo Be = | }? it y } i Os ¥ t ot r 6) ee, -) 1? 
eent: I think it was 15. Our discounts have not always been 20 pel 


Cell! 
(). You have saidin a former examination that there was no 
dispute between Mr. Everitt and the defendant except as 
221 to the monthly accounts. Did you not write this letter? (Let- 


{° | . =_ ; yr 5 > a l- 4 | oe Oa »cyy 
veiresting your niemory oy It, ‘To will ask you Whether that 
: 2 , » 4 : »f{or » atat ‘ 
relter CONVInNees vou that you were Wrong 1h your former statements , 


A. lL will n Change } y prev lous answer until I see the prec eding 

: : al } = ] ‘ . . 2» t 
testlony. everybody knows about this (refer ring to the letter); it 
wr l | ;, — on 4 ie | 
Was all OPeh) 1ecler. ft have not seen the testimony at all: and most 


3 — ; re. 1 = i es ; } 'y . - ] - . a i io) re > *% : 
of my testimony was taken tone before anything oceurred 1n regard 


to this (refei rine to the tetter). 


(Letter marked for identification by the master, “C. 8S. P., Ex. 10, 


(). In whose handwriting is this letter? (Letter shown witness.) 
Pe think it is John [3. Ix ilburn’s as hear as [ Call tell. 
(). Who is he? 


A. [le Is the assistant book-keeper of our firm. 


4 


(Letter marked for identification by the master, “C. 5. P., Ex. 10, 


by Mr. OrTeERSON : 


() \W hat a O vou know about this last Paper produced. 


‘& 


A. Nothing, whate Ver. 
Ilienry S. HALE sworn and examined. 
by Mr. OrTreRsoON : 


Q. In what relation do you stand to this company ? 
\. Lam the treasurer of the Hale & Itilburn Manufacturing Com- 


Q. What do you know about this letter last produced, dated April 
LO, : S78? (Letter shown witness.) 
| 


11S Is cl 


: 

¢ 4 copy of a letter we received on that date from Colonel 

a ason, of Washington. The original of this letten was shown to 

Mr. E Se on the very day it was received in our office. It was 
30-2580 


“veritt 


] 


7 


~ 
a 
j 
A 


Penne 


me 
qo 
f 


. 


OkKeE 


i( 


I - 


9) Ly gm 


() 
). 
A. They are a cert: 


] * . 7 . 
the Everitt patent, Hor any part of 1t. 
y } ? : 4 } . } ] 
(). You make other bedsteads and other furniture besid 
bedsteads ? 
V a si a Pe - 4 
A. Yes, sit ereat quantities Oo}; them. 
" —— , : - . = } - »] ] 
(). Tlow lone have your firm been in business in Ph 
| Pa ) 
that line* 
; —— , iat ie i 
A. We have been in business in Philadelphia about twe 
r , a | ° | ; -— 
Q@. Long before vou knew Mr. Everitt, or knew anything ; 
? +) m 
Me peas 
Pics ' — Pes et ee 
A. Yes, sir. We first commenced in the pieture-frami 
: , > a \7 1(: ] 
(). Did you or did you not inelude No. 16 beds in you 
,Y o. — } 
WIth hin ° 
Be ] i. . ’ } 
A. We (i]t OV mistake, include them nm I) S accoun 
a , , ss i ns af 1 { ; 7” ’ 
say that we ever included the 16 beds, but we hav ICU 
1] nd TN whieh ar + | ) rc , that 1 } 
hi, ANIC LO, WHICH ave Ohl LINe Same Ordel bat IS, OULSICE ¢ 
elit 
. Yee - ] » + ? ] > ] : ee 7 
(). Mr. Everitt states that vou charged him with twen 
bottoms, 899 and some cents, | believe it was, and adds, 
} : " ? 4 ‘& & {* j . ] ' i] 
bought any bed bottoms off of them, nor their books will 
. i 1, ~~ 
it: and since then I do not think I have been paid for ai 
y ! . } : ‘ 
toms. What were those twenty-six bed bottoms’? 
ry’ . — | i . ; } i] ° { 2 
As J y Were spring beds that were used in this folding 
5 _ - : ae oe : : " ryy) : — 
which we paid him a royalty by mistake Phat was mn 
. ¥ : F . . . 7 | 
part of the business. It was the first twenty-six beds w 
| ‘ 
i] } } } 
bed bottoms in and o1 Gav there was a peadstead stand 
of our office with one « ChiOs Duvltoms N—the malh o1 
. : ? ' a | ? 
ront part of the stor \Ir. Everitt came in nd | sp 
] ) 66 j . eee , . | , } . , 
Ana * lch. AVE heveryt Ww) 3 pearye LyCe]) ba bo \ 1] 
| =| ] ] ‘7 ‘ : + sof {° + | ‘ ] " ] 
Chose spring beds Lbatl IS hob a part of tine ved Lit 
mae a } ——a carl L- 4 | | 
Cider we WII! have to charge them OaCcn LO VOU Llldi 11eC Ss 
a . 1] . Ra I? . " + 4 | , + y ] '% ] 
Sct ic All PIOitt or words to that etfeet and so we eha 
1 } ] ] , . } : : ae 
back to him, and they appeared in the account. We fou 
the account 
(). Was that with or without objection from him * 
4 4 : 4 - j 5s ks ae 
A. It was without the shehtest objeetion from him. 
(). What were those spring beds or spring bottoms, ; 
. } . i = 
}] 1 « y 7 } } i] 
called? Were they peeuliar to that bedstead, or were 1 
i ] : 2 ] j } } 
could be used in any bedstead or without any bedstead ? 
ray} ; ie , P ; ] } | 
A. They are spring bottoms, that can be used in an 
, is $ ! lelay - | a4 ‘dy rr | ] > yy? 4 7 
If is a folaine bed.,an ordinary bedstead, or whether 1t Is « 
. ; } 
and can be used with any bedstead. 
pene be ; - . 
(). Was there anything peculiar about nem 
A. Not the slichtest. ()f course, we fit them to the { 
7 . ] 
but they can be used on any bed. 
rs. ) —- ; a . 
(). ‘Thev can be fitted to anv bed? 
1. yy ] TT OD x | 
A« pring WUOLLOLL, Wi 
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and sleep on it; and I can put it into an ordinary bedstead, if the 
bedstead is of the right width to receive it. 
o e Were — ieee in use or otherwise before the 
fol Ung be dst Was invented ? 
A. Those spring ren were, a long while ago; years and years 
W ere they any part of the plaintiff’s patent? 

‘ Not the sliohtest. 

(). Did you ever have any conversation with Mr. Everitt about 
this matter of the Stark patent, about which we have heard, or were 
you ever present when such a conversation was held? | 

A. was present when considerable conversation Was going QO} 
between me, Mr. Everitt, and Mr. kKilburn in regard to the Stark 
patent, and Mr. Kilburn — his best-to get Mr. Everitt to do some- 
hing in relation to the Stark patent. He told Mr. Everitt that Mr. 
Stark agreed to take one icine dollars for it, and asked him 

hether he would not buy it. Mr. Everitt rephed that he knew all 
about it; it was good for nothing, and that he would have nothing 
to do with 1t. 

Q. Did he say when he knew about it, or when he first knew 
about it? 

A. He did not mention any time; he said he knew about it long 
aco, or something to that effect. 

@. Did he state when he knew about it with reference to vour 
license? 

A. No, Sl] 

(). As to whether he had learned of it sinee the Heense to you ¢ 

A. He spoke of it as if he knew of it long ago and did not want 
to have anvthing to do with it. And furthermore he said that be- 
fore he would sacrifice anything more on his patent, he would lose 
the whole of it first. 

XJ. Was there anything said about lis being solicited to pur- 


chase if ¢ 


; 
4 


A. He was solicited to purchase it at one of those interviews. 

@. By whom? 

A. By Kilburn. 

@. Had he been previously solicited to 3 0 rg It by any one 
outside of your firm before you were interested J it ? : 

A. 1 eould not state. 3 

(). In many of these accounts thereare mattresses. Are they hair 
mattresses or are the 'V spring mattresses ? | 

They are hair mattresses, as a rule. We made very few husk 
and spring mattresses. These were at that time all hair mattresses of 
“ best quality 

They were ‘note specially adapted to any particular form: of bed, 
were » they? 

"9 No, we they could be used on any bed. We simply put a 
button or a buekle on the side of the mattress to hold it in the fold- 
Ing bedst - that is all the difference. We could take. one of 
those mattresses right t off and put it on any bed. 
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(). What about the bedsteads with mirrors in them, and with gol- 
den ebony finish, ete. ? 

A. Those were extras to the bed that were put on afte rwards. 

Q. They were only an extra finish to the same form of bedstead ? 

A. Yes, sir; we added the mirrors to them ; they were built with- 
out them. 

QQ. Do you know anything about Mr. Everitt being refused access 
to the books ? 7 

A. He never was to my knowledge ; not for one day. 

@. Did you ever know of his examinine the books ? 

A. I have seen him at the office a great many times, but really ] 
could not say whether he examined them or not. I know he exam- 
ined one of the books m: hy times. 

Q. That was the book containing his special account ? 
Yes, 

(. He a not complain that that was withheld from him; |] 
Inean In regard to the other books ¢ 

A. I cannot say. 

(. Did you ever know of his presenting himself with an 
224 accountant or counsel and asking to have the books exam- 
ined ? 

A. I never did. 

(. He complains that statements were not furnished to him. Can 
you te Il us about that? 

A. There were some things said about statements along in the 
first part of the commencement of the manufacture of these bed- 
steads, and I told him that we were ready at any time to make our 

statements when he would tell us exactly how he wanted them made 
and he said, “Never mind: wait until we vet going awhile, and then 
I will let vou know,” or words to that effeet; and then it was de- 
layed awhile. He opened a store on Chestnut street for the special 
sale of these goods, and the store, from appearance, did not pay him ; 
at anv rate we had to pay his rent, and of course that was charged 
to him. ‘Phat was another reason, J suppose, for the statements not 
being made out. 

@. Did that business ever change the balance so that it was 
against han? 

Oh, yes, sir; 1 was against him for some time. 

Q. How long? 

A. I should think it was a year or more before it was settled up, 
but I really could not say positively how long: it was some time. 
Q. Mr. Everitt produced a receipt for $162.50 from your firm, and 


¢ 


he was asked how that money was paid by him. He said: ‘ ‘They 
kept it out of my rovaltie s: I ob Je cted to it: they kept it in spite of 
me.” Do you know what that $162.50 was? 


A. I do; I recollect, | think, aa it was for a lawyer’s fee, and, 
cording to the agreement, he was to pay half of the whole fee. 

@. What was the whole fee? 

A. ‘Twice $162.50. 

(). Then this $162.50 was the one-half of the counsel fee? 


M 
A. ¥ es, SII. 


a 


-_ 
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A. To Mr. Tlarding, patent attorney, and another attorney on 


I} Hut street POV AY ‘ . | do not KNOW thie nae. ’ 
() You do not know what S¢ rvic they had been ealled upon to 
ender in the matter? 
\ "| ev were ed Upon LO mak ~ areli S to ascerl Lin) whether 
luveritt patent infringed the Maine patent or not 
\t whose iInstans was that in {UIT made ? 


(J An this Sut S162.50 Was h halt QO} the Fat ver’s foe ig 
\. Yes, sir. 
CO). State whether there was any Objection made to its. being de- 
(j eted ? 
A bevel heard Hsnv obrection. 
(). You say that the 10, the 11, th 16, the 17, and the 18 beds 
were all manufactured by your firm ? 
A. Outside of the Everitt patent 
(). But threat Wn thie early part of your business SOMe of the LG’s, 
thre LQ)’s the 11’s. ana [S's hac YOU Wto his account 7 
\. Yes, sn 
} ] ! 
\. And that. vou say, was a mistake 
L. Yes, si 
(). Was it afterwards corrected ? 
\. No, sir; we pala it and let it alon 
(). You sav it Was a mistake? 
\. Yes, sir: positively so. We allowed, I believe. at that time fo 
he simple sake of saving troubl 
(). Was that mistake discovered before this litigation commenced ? 
\. Yes, sir 
U). And Gilad Vou stop accounting Ol] hos bedst ads ay fore this 
Maeva llon commenced ? 
\ W stopped ra little while i then afterw irds cli”) a tO pati 
him to save trouble, as I said bet 
LJ. That was long before the |} ication ? 
A. Yes, sir; that was before we knew of this Stark patent. 
wy (). When did you first know of the Stark patent; how long 
was It before that letter of \pri] LOth LIS7S ? 
\. | think it was the first rt of February that we first knew of 
Lt) itent. 
Q. Do you know how you got the information of it? 
A. The first information [ got of it was from my brother. 
(). Did you ever see Mr. Stark ? 
1. Yes, sir 
() W here? 
A. In our ofhiee. 
AY. Was that before or after the 10th of April, 1S7S ? 
A. It was before; 1t was the first part of February. 
@. And vou saw Mr. Stark 
A. Yes, sir. 
. Did you have any conversation with him? 
OI oY 
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A. Verv little; Mr. Kilburn had most of the conversation. 


). Was it in your presence ? 
A. Yes - a oreat deal of it wa 
(). Did ne have any conversation with Mr. Everitt about Mr. 


Stark’s visit, and the nn 4 t of his visit ? 
A. I do not know as there was any more than what [havestated. 
(). Did you report to Mr. Everitt the fact that Mr. Stark had been 
here ? 
No, sir: [ do not think I did. 


Q. Were you present when anyone else did ? 
Mer. Kilburn informed him that Mr. Stark had been there. 
(). In vour presence ¢ 
ae 


«-4 ~ 


Did you ever see Mr. Stark and Mr. I:veritt together ¢ 


_— 


ou saw Mr. Everitt and Mr. Kilburn together when this Stark 
nt was the subject of conversation 4 


(). What passed between them ? 
\. Mr. Kilburn told Mr. Ieveritt that Stark was there, or had been 


i | n ’ =; ne Oe 4 I ' 

there, and asked one thousand dollars for his Daten, lle asked Mr. 
1. , | : , > ; ,} ] = ser 11¢4 ‘it 
mVveritt whether he would purchase it, and Mir. leverit said no, that 


he would Hol have anything to do with it, that 11 knew all about 
it. That is the sum and substance of. it. 

Q). Did he then say when he first knew about it? 

A. Yes, sir: that he knew about it lone ago—that he knew all 
about it. and that he would not have any it. 

(Q). What is the peculiarity of the Mveritt patent in actual opera- 
tion ¢ 

A. It is a folding bed that folds up in the form of a wardrobe 


Ps PS , } ; ‘ \ alse 2 ee 
and the Ont ditferenee between that and Mr. Stark's patent Is that 
the side pieces Ol} the foot a ex t na above the side rill or box 
4 “a ' ] ] ] - , 
when ‘ Is UD. forming yr a ace to hold Plows cl lit bed clothing. 
i : . y } 
There is another claim in his patent which we never have used, 
(). [ want to know what appears in the article in use different 
from othe 7: bedsteads ? 
c° ] > | ] 
A. The eeneral appearance of the Everitt bed is the same as other 


] 


wardrobe aa agent the only d so nar chalonaet the patents is the 
extending above the side rail 
(). In that it differs both from the Stark and Maine patents 
A. Yes, sir. 
() And in other respects are they alike? 
A. In other respects they both have cl head board and they both 
have a —_ 
). Are thev in all respects alike? 
A. Yes, pes thev are very similar. 
(). ig hat about this matter of discount , were your sales In the 
city Philadelphia wholesale or retail sales ? 
‘. Ther ought to be called retail sales, because they were sold 
onearticleata time,and tothe furniture men or trade who h: id, 
226 perhaps, already secured a peri and they would come 


? 
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many times we would deliver the article direct to the private party 


x 


o our place and have the order filled or executed; and a great 
| 


ana set the bed up 1D the house. 
(). Had you a uniform rate of discount for those customers ? 
A. We allowed them LO and E>. At One time We allowed them 
Q. When you say 10 and 5, do you mean 10 off first, and 5 off the 
salanee for eash ? 


A. ; "es. SIT. 


} 
, , 1] if 7 ee : » 
(. You sold yourself largely to individual customers in the city * 
A. Yes, sir; the largest bulk of our sales were to private parties 
in the city—and great deal the largest; and the reason that a 


. Was not given to the city trade was Just for our own 
lf-protection in retailing goods. If we had given them a greater 


i 
the } 3 7 ! } 
discount they would have been sure to have cut Lhe prices or dls- 


. . " " + 4 2 2 ~_a% 7 | ] ‘ : ay " 
\). Ilave your rates of discount been the same In the trade from 
} ! - } j . ’ 
the peGinnInes’ AQownh to t i 
A. hey bave changed a great Many times. 
; ic ca ' 
‘asses of customers ant how 


tate how they varied as to the « 
they Pa V4 varied as to time 1) different times. 

A. First we gave off 10 and 5; then 20; then 20 and 10; then 20, 
10 and 5; then 10, 10 and 10; one-third; 40 per cent. 45 per cent. 
is thre highest know Ol, and, 1) other Cases, KC have made special 
Ves whe re if would heure considerably over 45. 

(. Did Mr. Everitt ever make any remark upon the subject of 
iscounts., us to their being LOO low Or the price ot the bye dstead 


too high ” 
A. He thought, diOng toward the first, that the price of the bed- 
. } " ] 


} : } . 1 ’ : : 
i Was too hle@h, and he thought it best for them LO be owered, 
: oe ] 
nd that we would sell more of them. 

(). How did your rates of discount vary in regard to the different 

eluss of customers 1n different localities ? | 
\ iy rs e1al a@ente y ti ce that made »# | 1S] mS f buying 
+ ) ( Ll] Pye heal clot ti USP. Ul LILOS( Libett made il yu L1i¢ , {) } iz 
ayes ee. Be ee ae F 1, > 4) a ae Cee eee 
ae Deas Wholesaie ana KCCplhg au stock OF them and advertislne 
em, we Gave a ubliorm disecount—the same diseount that we have 


taken off and used, as a basis for figuring Mr. Everitts royalty, 
which was agreed upon between Mr. Everitt and ourselves. It was 
re to use as a basis the lowest 


eed from the very start that we w 
rent discounts that it was 


< ( 
wholesale price. We nad so many differ 
thought best by both parties to take off a uniform discount, the 
same as that taken off to our Sp clal agents and stores and those 
who made a business of wholesaling the c©oods. 

( Ibhiect d to by Mr. Mitchell because the agreement as to the rate 
of discount between the defendants and Mr. Everitt is in. writing.) 


@. When was this agreement of which you have spoken ? 
A. It was along In the early part of the commencement. 
| 


i* +) 


(). I mean as to the uniform rates of discount : 
\. Yes, sir; the same as is taken to these special agents and our 


OWh Stores. 
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Q. By special agents do you mean parties exclusively engaged 
In selling there eoods, OF dO You mean those who had exclusive 
rights in particular loealiti 3 tO se}] them ? 

A. ‘They were usually furniture dealers who would buy a number 
of beds and agree to advertise them and push them; and we agreed 
verbally with thre most of them LO C1Ve them the sole sale Or 
APCUCY of those beds 1 that city, towh, or locality. 

(). Is it in that sense, or in whatsense, that Messrs. Edmundson «& 
Son, in Pittsburg, are the agents of your house and the Toby 
rniture ¢ ompany ol Chicago ? | 
A. Yes, sir. 

(). Prior to the time when you first say there was a uniform rate 
of diseount agreed Upon cs the basis ()] VOUr settlement with Mr. 
Everitt, were any Inquiries ever made about your rates by him ? 

A. Irrequently. Mr. Everitt would frequently say,“ Well, Harry, 
What ar you olVIng off now.” I would tell him whatever the dis- 


eount was at that time to these specia! agencies or dealers, and he 
A 


7 ee 6 ¢ 1} ia Se ey ] : i» re aes i = 
would sav,“ All right;” and he never made the shehtest objec- 

‘2 FD hoe hs ; i = , ’ | _? . ‘¥y 7) . . ie . 4 ] 
pe U1On Th any Way, shape, or orm LO that (iIscount. I would 


like to have that distinctly understood, because | know what 
[ am saying. 
(). wre you know Whit the rate of lisecount Waals whieh Was allowed 
LO Mr. leveritt himself when he l 0 
A. From memory it is 20, or 20 and 5; but whatever the discount 


Was if Wels the Sallie that we gave to our OWn. Stores and the other 


a. ] } . 
Isy selling the goods 7 


a 
a 
ate 
I. 
nw _ 


—_ 


agencies at that time. 

i. Dd What that discount was? 

A. To Joshua Jones & Son, of ¢ inelnnatl, We sold quite a number 
of beds, 6 or 10, and gave them !0, 10 and 10 off; that was August 
lOth, 1875. We took the same discount off in figuring Mr. Everitt’s 


) ale Des Bl sold at same rate, 10, 10 and 
10 off, November 27th, 1875, and allowed Mr. itt the same. 
la bed to Kilburn & Gates, of Burlington, Vermont, No- 
vember. LS7ia, for vliich we allowed LO, 10 and LO off, and the same 
to Mr. feveritt. 
We sold July 11th, 1876, 5 beds to Francis and Jane Smith, of 
Crlasgow, Scotiand, for which we allow a ZU pe cent. off, and we al- 


P 
lowed the same to Mr. Kveritt. whieh Wills the discount we were tak- 
° } 
i 


we ene 
\ “ 
a 
a 
ee 
— 


In@ otf at that time toa lL the avenel 5. 

We sold to Bancroft & Boyden, of Boston, a number of beds at 20 
per cent. off, September 6th, 1576, and allowed the same to Mr. 
Ieveritt. 

We sold to the Oshaw Cabinet Company, of ‘Toronto, on October 
28th, 1S76,and allowed 20 per cent., and allowed same to Mr. Everitt. 

We sold to Marcus Stephen & Co., of Detroit, Michigan, at 20, 10 
and 5 offt—five was the cash discount—and allowed the same to Mr, 


Wesold to Burrill, Comstock & Co., of St. Louis, a number of beds, 
it ZO, 10 and 5 olf, and allowed the same to Mr. Everitt. 
These houses bought the beds and agreed to advertise them and 


o0—250 


aig tons ix ~ 
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ILADELPHLA, LHURSDAY,. October 16, 1879. 


Mr. Otterson, Mr. S. Hale, Mr. Mitchell, and 


y S. Hate resumed by Mr. Orrerson 
son, or any reasons, why al larger discount 


* 


Toby Manufacturing Company than to other 


+ 


just state so, or, if you hada reason, e1Vve it. 
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Nn Ol A. I did not; the reason was because of the great expense in get 
SsIVe ting them to Chicago; they insisted on eetting a larger discount, 01 
they would give up the sale of the bed and take hold of som: ler 
t to bed; 1t was the best we could do with them: they wanted, and o 
on very hard for, forty-five per cent., and we closed it at that tin 
fore at 45; we are now selling them at 40 off 
ia (J. Insales book 8, page 191, February 13, 1875, isan entry referred 
unt to by Mr. Everitt in his direct examination —* Pennsylvania railroad 
yer- one set of castings and springs for patent folding bedstead, including 
Cli royalty to use the same in ear No. 50, 850; | want to know what 
ne- rovalty there was in that transaction, or if there was any license to 
the railroad company to use the articles referred to derived in any 
way except from the fact of their having purchased them 
CTe A. Phi \ purchased thre iron-work for those bi Isteads ind we 
ne. charged them that amount, whatever the amount of the bill was, and 
he it Was a mistake that is. the rovaltyv should U With the article the 
NO same as we sell our regular folding bedsteads 
F- (). ‘To them the same as anybody else? 
A. Yes, sil Ltr 
hi (J). You say there was no license or authority aside from this simp!| 
let transaction of thre purchase and sale? 
IS A. No, sir. 
(). What do mean by that ? 
dl. A. | mean thi right tO Us that bedstead o1 thre articies sent ith 
SS thie pure hase 
1d (). On sales book B, page 224, October 14th, 1875, “Sprines and 
fittings for one champion folding bedstead, including royalty, car 
O No. OO, S30 What do you mean to say to that? 
(), A. I make the same reply; the words “ineluding royalty,” whieh 
Lt were put on thie bill. should not have been ther is he right to US 
the bed went with the article. 
() (). Sales book C, page 613, August 3, 1876, says One set patent 
" foldine side rails. to order. 6 by 3 lone ash, erib stv neluding 
roy alty, S15 ” whatas to that? 
)] A. | make the same answer to that, with the explanat! nn that ther 
) were made for an ordinary erib, and not a folding erib 
n (). Do you know when the first bedstead of this pattern was sol 
after this contract was made with Mr. Everitt ? 
A. In Octob r, 1S/ | there was one vedstead sent on sale, or in the 
r last of September, to Freeman & Co., on Second street; that was r 
turned by them a little while after unsold. 
(). Was. that the one that was sold in October? 
A, NO sir: i{ Was not sold to them it Was Sent on sate 
(. Was that the one which was sold in October ? 
A. No, sir; it was not. | 
(). The first one that was sold) was sold in October. 
A. Yes, sir: to Mr. Lippincott. 
‘) 


Vhen did Mr. Everitt take the 
t was the following June, 1875; 
before that. 


VS. 


store 


in Ch 


< 


ePSTNUT street 


have been made 


HENRY 


~ 


HALE 


Ke VS. 


” 
7, | 


ELI 


SH 


A 


K. 


EVERITT. 


a ©. About how long did he continue to run the Chestnut 

street store? 

A. One year. 

. That carried it down to June or July, 1876? 

A. Yes, sir. 

(). Were the sales of this bedstead many or few from October, 
IS74, on? 

A. They were comparatively few for that fall, and I:make the 
same remark for the following spring. 

Q. Did your firm furnish money to Mr. Everitt during that time, 
or any portion of it, that was not due him; did you advance money 
to him—loan money to him ? 

A. - June we loaned him 8200 and took his note for it: that was 
0 help him start the store, and we also paid his rent every month 
rho that time until the close 

Q. You furnished him money to pay his rent? 

A. Yes, : from that time till the close of the store 

. When was that ? 

A. That was the following June: he . pt the store for one vear. 

(. Can you state how much was advanced to him in that time’ 

A. We advanced —_ 214 ) odd Sica we had notes: to that 
amount standing against him on the Ist of January, 1877. 

(J Was that over and yrs deductions made for rovalties which 
had been earned by him, or were tl rovalti 5 tO deducted from 
that sum ? 

The royalties were to be deducted from that sum, but there 
was no time but what the balance was In our favor. 

(). No time up to that time? 

A. No time up to that time; ves, sir. 

@. Will you . ate, if you please, whether that was an occasion of 
indifference »part of Mr. Everitt about the statements which 
he complains 4a did not get because of the fact that the balance 
Was afalls t him al nd he knew it 

A. It was 

Q. When was that balance finally wiped out by the accruing of 
rovalties QO] othe rw ise ¢ 

\. Just about that time—January Ist, 1S77 

Q. I understand vou to say that at that time vou had his netes to 
the amount of $2,170? | 

A. We did hold his notes at that time and we settled up to: that 
in and PAVE his hnotes to him. 

(). Then you gave the notes to him at that time in payment of 
royalties, as it were, Instead of cash, which you had given him be- 
Ore 

A. Yes, sir; we had. given him some eash as he went alone. 

(). Besides paying his rent ? | 

A. Yes, sir: we paid him some cash on accountof his rovalty 

@. But he balance was.agains t him? aes 

A Yes, sl] down t LO that time. 

Q. Mr. Everitt says, on page 78 of the testimony, that he was not 
paid in full at the outset—the first four months—and that you did 


aut 
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not settle in full up to January, 1877; during the first four months 
of the contract was there anything doing ? 

A. No, sir. | 
(). Was there a dime doing? 
A. No, sir: no bed sold until October, 1874. 
Q. And the contract was from April 16th ? 

A. April l6th was the date of the contract. 

@. Then it was over six months after the contract was signed be- 
fore a single bedstead was sold? 

A. on SI] 

(. Then during the first four months that he speaks of there was 
Bh. Pine to account for whatever ? 


A. No, sir 
(Mr. Mitchell objects to Mr. Otterson leading the witness.) 


@. On page 73 of the testimony Mr. Everitt says: “I think, for 
.e first four months, or nearly so, they paid me all. I think so; I 
do not. know for certain.” 

A. We did not owe him anything to pay him. 

(). Mr. Everitt says that there were no accounts given to him of 

bedsteads with looking-glass fronts, extra finish, ebony and 

230 gold, and says that no such bedstead appeared in his accounts. 

Will you tell me whether bedsteads with such finishes were 
accounted for, and how ? | 

A. Every one of those bedsteads was accounted for, but not the 
extra finish or looking-glass fronts. 

(). [low do vou mean ? 

A. ‘They were aecounted for as bedsteads. 

(). How were they separated ? 

A. The price of the looking-glass, for instance, was taken off of the 
bedstead, and the price aap bedstead carrie a rake aoe to our 
list. They were complete without the looking-glass or extra finish. 
). How about the e baa or gold finish ? 

A. The same with that. 
Q. You do not mean to say that the ebony and gold were taken off? 
A. The price of the extra finish was taken off. 


(. Do you know whether Mr. Everitt was consulted about the pur- 


) 
« 


chase of patent rights that were subsequently purchased by your 


firm—the Maine and Stark patents—and invited to participate in 
their purchase ? 

A. I know that he was. 

). By whom was he solicited ? 

A. By Mr. C. Itailburn and also myself. 

(). You mean these Maine and Stark patents ”? 
A. Yes, sir. 
J. And that, before you had any interest in them ? 
A. Yes, sir. The very day that we received notice from the Maine 
patents, in person, was through Mr. Townsend, the president of the 


company, who owned the Maine patent at that time, and Mr. Everitt 


saw Mr. Townsend in our office the very day he arrived there, and 
was consulted about the Maine patent. Mr. Townsend returned to 
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Be Ston, and in acday or two after we recelved ra letter from him. 
That letter was shown to Mr. Everitt immediately on its receipt. 


ere. (Letter produced by the witness and offered in evidence 
by Mr. Otterson. marked “* No. —. October 16th, LSa%), R.A. W..,” 
Hale & 


being letter of H. E. Townsend, dated June 9th, 1878, to the 
Kilburn Manutacturing ( ompany. Mr. \litehell objects LO tha otler 
1) vide bie 

(J. [Is this the lett vou refer to? 


, . : } . 
() Is that the only letter vou received from that quarter betore 
acting In this purchase 
(Mr. Mitchell Ob Tects, as there Is nothing Lh) this Case 1k CONTPOVersy 
: ] | : \ 
concerning the Maine patent.) 


A. No. 


). 
ray} : ; 47 . 
A. There 1s another. 
(). Is this it? (Letter shown witness.) 
A. Yes, sir. 
lL. + ] . ; ernnit+ 9 
. Was this shown to Mr. Everitt‘ 


(Letter dated August 3d, 1878, from Henry E. Townsend to the Hale 
& Kilburn Manuilacturing ¢ oOMmpany, oll red in evidence and marked 
“No. —, October 16th, 1879, R. A. W.” Offer objected to by Mr. 
Mitchell.) | 


(). What was Mr. Everitt’s reply when he was asked with refer- 
ence to these letters, or consulted in reference to the Maine patents * 
A. He refused to have anvthing to do about it, and also stated, or 
V5. known about that long ago; long before Vou pur- 
ased my pal nt.” 
(. Are you talking about the Maine patent ? 
A. The Maine and Stark patents. 
UL). I ain) talkine about the Maine paten 
Ing to do with it 
A. Yes, sir: he refused to have anything to do with 1t. 
Q. What else did he say ? : 
A. Ob! he laughed, and said: “ Let them fire away,” or some 
words to that effect. : 
23] Q. What did he say about the patent itself, if he said any- 
thing? 
A. He said he knew al] about it: that it was not e@ood: for any- 


—s 


—he refused to have any 


v 
A. Yes, sir: at quite an expense. 
(). Did he participate in that purchase ? 


A. He did not. 


him. 
4a 


versyv 


> Mr. 


e any 


SOME 
any- 


-any- 
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(). Who proposed the sale of the Stark patent to VOUr firm, and 


when was that proposed ? 
A. Mr. Stark himself. That was in the early part of February, 
1S78, 
(). How soon after that was that reported to Mr. Everitt, if at all? 
A. fmmediately. 
| : 


] ’ 


() What Investigation Was made as to the validity Or hove Ity of 


i | ' s ‘ 
the Stark patent? 
, » 


A. An Investigation by ourselves, ao you meal: 

LJ. Dy yourselves, or others for you? 

A. We were fully CONVING: ae 

(). What investigation was made either by vourselves or procure- 


ment to test the validity or usefulness of the Star! paten ¢ 
(Objected to by Mr. Mitchell unless it 1s proposed to connect Mr. 


Everitt with the lLnvestigation. ) 


A. Well, we decided that the Stark patent was not really of 


} 


aa 1, ] t 36 la mag er Tos dy] 
Itsell avaliabie—that 1s, il eould not we Nade a Sal i ¢ 


CaADI 


l 
i 


- article as 1 
stood, as there was no welghts 1) his patent, and the bedstead ha 
be lifted by main strength. Nevertheless, it was a clear point in 
our minds that the Everitt patent infringed the Stark patent. 
). Wasthis reported to Mr. Everitt or net? 

A. It was. 

Q. Do you know whether or not he was requested to participate 
In the purchase of the Stark patent ‘4 

A. [| know he was, by Mr. Kilburn and myself, quite a number 
of times, but he would always remark that he knew all about the 
Stark part it long betore we purchased hy patel { 
iQ) with it: threat if Was “ood for nothing. 


Cross-examined by Mr. MircHen.: 


Vhen did you first hear of Stark’s patent 
n the early part of February, 1878S. 

). Who told vou avout it? 

A heard it first through my brother, J. Warren Hale. 

() What did he tell you? 

A. He told me that Stark had been in there and informed us of 


the infringement on his patent. 


() 


(). What is vour brother’s business ? 
} ° ever > a ; , : a l 1 } 7 
A. Tle is secretary of our firm o1 COM Pany. [le said he also told 


Mr. Everitt that Stark had been there and that he claimed we In- 
fringed on him. 

(). Did he tell you he had seen Stark ? 

‘A. [fe did. 

(). Did be tell you he had sent for Stark to come there ? 

A. He did not, beeause he did not send for him. 
(). Hlow do you know he did not? 

A. I know it as much asl know anything, that he did not. 
(). [low do you know ? - 

A. Because | take his word, as a brother, that he never did. 
(). Did you ask him if he sent for Stark ? 


J. 
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A. No. sir: beeause | 


(). Did 


] 
be 


A. lle Lie 


Ww. LO 


His word for 
A. It is ridiculous to think of such a thing. If he 


ET A Dios AO 


know he ne 


ver did.or no one else about our 


ever tell vou he had not sent for Stark ? 


ver said anything about it. 


how at you 
it. and yet 


know ai 
t he never 


a thing | woul have known it. 


— 


() 
y- 


Spero) 
e) you 


A. | Say 
). That 


. 
Stark ? 
ee 
(). Did 
A; No 


von how h 


.¢ 


A. Well. 
both Of us al 


. Are those all of the company thatt 


d 
A. Weal 
(). You could not have done so ‘ 


1 
anything about it. 
le never did, 


i 


| 


5 


} 
i 


é s 


| 
i 


i 


eC > 


= not, beeause 
ive you any wort 


But you said a moment ago that you 


ok his wore 


s better. 1) 


| for it. ane 


cl he tell vi 


‘k had just ¢@ 
tell you how he first came to hear of 5 
i 1e did not. 
iD. Did anybody ever t 


Il you; d 


first heard of Stark ? 
heard of it from the sa 


cept my bre 
the time th 


” 
ther: Mr. 
at Mr. Star 


. © 

burn, and your brother ? 
\. No sIr nV father. 
(). Thi iF exactly what 


of it at the 


same time * 


A. Well, 


() You did not mean. 


< 

members of the col pany 

A. No, not all of then 

within your knowledge, « 

[) ny one of the 

A. | never did. 
| 


( [s 11 


i 
y. 


say, that 


lave 


senting you on your beha 
no knowledge whatev« 
connected wi 


A. I hav 


] 
one, eltner 


Q. W her 
A. Topeka 
lives there 
(). Give 
} 


A. Mr 


is V1e bt resident: my by 


a 


| meant Mr. 


you no knovy 


Q 


{2 


T) 
{ 


vel vou say he 


u how he first 


ime in that day. 
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you would take 


| about it. 


knew it because 
never told you 


How do you account for that? 
to the best of my knowledge and belief. 
eame to hear of 


tark ? 


id anybody in your firm ever tell 


me source al the 


IKilbu 

a ] 

IX ha Lc] been t here 
} 


same time. 


urn and myself, he informed 


thaad day. 


here are—yourself, Mr. Ixail- 


did you mean when you said that all heard 


Kilburn ai 
when you 
) 


l. 


Nn sent ior Stark ¢ 


vledge that 
If, sent 


th our firm 


ve myself. 
sald “we all.” t 


r have vou hea 
2 


» inelude all the 


rd any of them 


your firm. Or somebody repre- 


Kansas LO bring 


rofany such tre 


or outside. ever 


Stark on East ? 


insaction or any 
sending for Mr. 


did Mr. Stark live when he was at home? 


I 


_ Kansas. is his address. |] do not know whether he 


ow or not. 
he names of 


have authority in its ma 
. Kilburn, who is our president; 


‘other, J. \ 


the vario. 
nagement ? 


Artemus Kilburn has an interest. 
it. 
Q. Is there another superintendent ? 


A. Y es, sIr. 


}) e rint nds 


is officers of your concern who 


Varren Hale. is 
He works in the 


Warren Hale, my father, 


secre tog ; Mr. 
factory and su- 


had done such . 


’ 


altel an 


. 


A 
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() What is his name? 


é 

A. His name is Samuel M. Neweomb. 

(). Where is he occupied ? 

A. In the factory. 

Q. How? | 

1% a gee, ead ident. 

() Where the ‘LOVy ¢ 

A. The Fact tory ~ in the rear of our store, 48 and 50 North Sixth 
Street 


7 


()) Where is Artemus Kilburn occupied ° 
Ife is oceupied in the lumber department of our factory ; the 
lower part of it. We have also an assistant superintendent. 
(). Whatis his name’? 
A. I have torgotten his first name; his name is Mr. lol iver. 
(). Who made a bargain with Stark for the she. 
his patent? 
A. Mr. ilburn and myself. 
(). Did you ti ike any par in thie negotiation, or did Mr. Kilburn 
make the bargain ? 
A. Mr. Iuilburn did the most of the talking. 
(). Were you present during the whole time to hear all that was 
sald ? 
A. I was present during most of the time; I did not hear all that 
was sald. 
Q. When was the bargain made—I mean when you first made 
the bargain with him ? | 
A. I think it was the latter part of February, LS7S. 
200 (). Where was that? 
A. In our office. 
Q. In Philadelphia? 
A. Yes, sir. 
(J. Who was present at that bargain ? 
A. Mr. Kilburn and myself, and my brother might have been; I 
could not say positively. 
(Q. Do you mean your brother J. Warren Hale? 
A. Yes, sir; I have but one brother. 
(). What was the bargain? 
\. Mr. Stark agreed to sell us his patent for 31,000. 
d. Were any writings made? 
A. Not then. 
). Were there writings subsequently made? 
A. Yes, sir; there was an assignment subsequently made. 
). Where was that writing made? 
A. I think that was made in Washington 
Q. By whom was it drawn? 
A. By Colonel R. Mason, of that place, a patent attorney of Wash- 
1gton. 
(). Who employed him to draw that assignment? 
A. I could not say whether it was Mr. Kilburn or Mr. Stark. 
Q. Did Colonel R. Mason do that as the attorney for your manu- 
facturing company ? | 
oi—2Z5SV 
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to do at that time with regard to making an assignment of that 
patient 
ly ] + a 2 7 , 

l really could not answer that « 
know of Stark’s 
he ba your ap th tsdy told Vou that he had SeCeCT) him ¢ 

A. Neve! 

(). And you never heard of it? 

‘A. Never heard of it. Or had the siiohtest idea of its existence. 

(), Did vou or Mr. Kilburn buy the patent from Mr. Stark. the 
first time you saw him ? 

\ | think | think we had waragal interview 

4 ° LhinkK Not. LITILIIA \W ¢ had Several rte it VV we 

(@. Did you have this opinion from Colonel Mason, of Was 
ton, before you closed the bargain with Stark’ 


} 
i s < 


A. Just at the last moment I think it came 

2. Was it in writing 

A. No, sir: I think it was a telegraph dispateh 
). Have you that dispatch ? | 

A. I have not. | 

(). Where 1s it? 

A. I could not tell you. 

(). Do not you keep your telegraph dispatches ? 
A. It may be filed away in our letters; IT will not say positively. 
(). Is it not the habit of 


, > - . . 3 i . ; i ec) ] 
your trm to KCCD letters and teiegrapn 
bu les 4 


} 

( 
A. Ido not know about their filing 
but | will not Say that they do Hot. 


Mr. Mircneti: Teall upon Mr. Otterson to produce that telegraphic 


(‘To the asp Was the due bill drawn up and signed at the 
Sale time threat Vol 1 paid Mr. Stal k one hundred dollars or two on 
account 7? 

A. I cannot say as to that. 
Did vou give Mr. Stark a due bill before you got an assign- 
it of the patent f 
A. We did, : think. 
©. When did Mr. Stark go to Washington; how long after the 
interview with you = Mr. Kalburn ? 

A What inte. ‘V1e do vy ou mean ? 
he nk 


] , i _— 
iterview when vou bought the patent, and Fave 
. ' io 
red dollars or two on account 


+) 


I 7 y — ; » « + ar i] a P ] . 
A. It was a nuimber of days after: I cannot exactly remembet 


Did he go to Washington by your direction, or 
ir firm or company ? 
[ think he went down there with Mr. Kalburn. 

Mr. Iilburn went with him ’? 

[ think | 
Did you ever see the assignment that was drawn at that 


A. Yes, sir; Isaw it. I can tell you at about what date. 
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} } 7 : ee ee sisiia 7 — 7 
d rather you would not refresh your memory unless by 


a Inemoral Cd 1) made ‘11 t hie Lith when it VV ula ay Propel to do SO, 
\ h Ve ere the assigiment itsell 
(). Reter to it leas 
A. I Was bo Lif lst Ol Janu ir \ 1S(' tha | Wrst Sa \W that 
assionmen 
() ave VOU k \ whether i] is thre only ! | ve rthat \Iy Stark ever 
sioned assigning this patent to your company ? 
\. It is | 
) Do you say so positively ? 
2 : ‘ } ] } 
A. I do lo the best of mv knowledge and belief, it is the only 
paper 
(. You mean to say, then, that it is the only paper you eve1 
heard of 
\. J me to say itis the only paper—the only assignment—we 
] ] ] { 
ever baa QO epeee we hever baad DU Ss 
230 By Mr. OTrERSON 
@. That vou know of? 
A. Yes. sir: I know nothing of any other one 
By Mr. Mircueri 
(. You say the first you ever saw of this paper was about the Ist 
ua 
f January of this vear ? 
A. Yes, sir: about. 
@. Where was it when you first saw it 
A. It was received in the mail: through the mail 
(). Krom whom’? 
A. From Colonel R. Mason: it was left in his charge: in trust. as 
l understand it. 
Q. What was said between Mr. Stark and Mr. Ikilburn, in your 
pre sence, as to the reissue of this patent 
} 


1] i | ; } . oo " ] > ; a of tr «) 4 ; . “oe 
\. All nat KhHOW about tiat is that It WaS to ve Telssued. 
() You mean that 1t was so agreed between Mr. Stark and Mr. 


y ‘ . : : a. ! | } P } ‘ a 
A. Yes, sir: we bought it with that understanding, that Stark 
] a a pee } . ; ai ] , 
was to have 1t reissued, which Was Gol 


). Where is your brother ? 

Fike He is at the ofhiee. 

(). W hie YY} did you next hear anything abo { Stark and 
nt. after Mr. Stark and Mr. 
versation that vou speak of ? 

understand that, please. 

@. You say that you were present at a conversation between Mr. 


assl@n- 


he 
the COl- 


s 


{ 
Iburn had 


tu 
"4 - 


" 
— 
a 
~—+ 
7 


.< 
Kilburn and Mr. Stark, at which Stark made a bargain for the sale 
f the patent for one thousand dollars, and something was paid to 
Stark on account and a due bill was given to him for the balance 

en did you next hear of Mr. Stark and his patent after that? 

A. I saw Mr. Stark frequently. 

Q. When next; when did you see him next after that ? 


 -) 


>* 
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A. It might have been a few days; 1t might have been longer or 
shorter; he was in quite frequently. 

@. Had he been to Washington in the meantime ? 

A. Ido not know whether le had been to Washington in the 
meantime or not. 

(). Did vou ever hear anything about it ; about what he did when 
he went to Washington 2 = Did any of the defendants ever tell you 
anything that took place when Stark went to Washington ? 

A. Nothing, except that he made an assignment. 

Q. And you say that this paper, which is dated the 7th of March, 
IS7S, 1s the only paper resembling an assignment that Mr. Stark 
ever gave to your company, of which you have any knowledge? 

A. Yes, SIP. 

(). Let me look at the reissue of the Stark patent? 

A. This (patent produced) is the Stark patent; it 1s not 1n evi- 
dence, but a certified copy of it Is. 

(). (Referring to the potent). Who is J. B. Kilburn? 

A. He is one of our book-keepers. 

(). Were you present when this specification for the reissuing for 
this patent was written ? 

A. I was not. 

(). Now were you present when it was signed by Mr. Stark ? 

A. I was not. 

(). Where was it siened ? 

A. I think it was signed in our office, where the names John B. 
Kilburnand Owen D. Roberts appear. | 

@. Do you know who prepared it ? 

A. Col. R. Mason. 

(). Who paid Mr. Mason for this service ? 

A. Mr. Stark. 

(). Are you sure of that? 

A. I am. 

(. Flow do you know he did? 

A. Well, | know, for one reason, that I found no reeord of 1t on 
our books, and Mr. Kilburn told me that he (Stark) was to pay for it. 
(). Which Mr. Kalburn ? 

A. Mr. C. Italburn. 

(). Had you bought the patent at the time this specification for a 
reissue was signed in your office? 

A. We had made that agreement. 
250) (J. And paid something on account ? 
A. Yes, sir. 

A. And given Stark a due bill? 

A. Yes, sir; I think we had. 

Q. Had you anything from Stark to show that he had sold you 
his right at the time—any paper ? 

A. No, sir; not that I know of. 

Q. Do you know what Mr. Stark cigned ? 

A. That is the only assignment I ever saw. 

Q. Do you know what Stark wrote and signed in Washington 


under the advice of Mr. Mason? 
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©. You did conceal it from him, did you not ? 

\. After we purchased it [ won’t say that we did or did not 

iF, | OU Not know that you « ° Be 

\. | did not tell him. I did not inform Mr. Everitt. Whether 

ivbody else did I am not able to sar 

(). Were you present at any interview between Mr. Everitt and 
Mr. Cheney Kilburn in which th qu stion was asked and 1 Waals 
denied, that vour firm had bought it? 

‘ N } [ Wes ] | j rit ) enel ‘ «| 

O, Ss WV ci LO neve pmearad ali Wehh aGenhtla 3 

(). Doyou not remember, in my office, when Mr. Mason was there, 
and Mr. Connelly was there,and Mr. Cheney Ikulburn was there, and 
vou were there, and I was ther 
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A. That Way have been. 

(). What did Col. Mason sav al that meeting with re vard to his 
position ; did not he say he represented Mr. Stark ? 

A. Tle did. 

(J). Did not he speak of that as a 
probably be willing tO accept ¢ 

A. | think he did. 
237 Q). Did he, in fact, represent Mr. Stark at that time with re- 
eard to that proposal ¢ 

A. Well, he did not. 

(Q. Do you remember what was the average amount of Mr. Ever- 
itt’s yearly royalty from your company, or what was his monthly 


om : re | 4 .¥ & ' 7 ae “ 
proposal that Mr. Stark mieht 


average—about ” | do not care to be very partict lar. 

A. I will have to guess at it. 

(. As nearly as vou can. It would be a guess from a person who 
must have knowledge. Are you not the treasurer of your company ? 

A. As near as I can guess, 1t was about two thousand dollars a 
year for the last two or three years. 

(). That was the amount that you ictually paid him or credited 
him with ? 

A. Yes, sir; it was about that. It might have been more and 
might have been less. 

(J. [lave you the opinion for which the sum of *162.50 spoken Ol 
in your testimony-in-chief was Mr. Everiti’s half? 

A. I have it with me. 

(). Produce it. please ? 

A. (Producing two opinions.) There are two of them. 


(The LWO opinions ofler a in) evidence DV Myr. Mitehell. The Opin- 
ion In Maine vs. Everitt, by George Harding, being marked “ No. —, 
Oct. 16th, 1879, kh. A. W.,” the opinion of Charles b. Collier being 
marked “ No. —, Oct. 16th, 1879, R. A. W.”) 


Adjourned until Monday next, October 20th, 1879, at 3 p. m. 


PHILADELPHIA, Monpay,. October 20, 1S79. 
Parties met at the oftice of the master. 
Present: The master, Mr. Mitchell, Mr. Otterson; and parties. 


Cross-examination of Henry 8. HALe resumed by Mr. Mrrcu- 
SLi: : 


(). (Receipt book shown witness.) Please show me the receipt in 
this book that Mr. Stark Pave VOU, when the patent was first bought 
from him for the one hundred or two dollars you paid him on ae- 
count. 

A. IL answered that question. 

(). ind the receipt. 
A. (Receipt produced.) 
(). Point out the receipt. 
A. As I said before, l find no receipt In this book for $200.00. 
(. One or two you said ? 
A. Well, a hundred or two dollars. 


ee 
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Q. What receipt is that you have found ? 

A. There is a receipt here for one thousand dollars, dated May 
Sth, 1878S, and also a due bill for SSOO. 

LJ. Phe due bill is dated the 25d of February, 1S75, is it not? 

\. Yes, sir. 

(). Did he give you this due bill at the same time that you paid: him 
the mo you speak of when you first bought the patent from 
pane 

A. | could not say positively whether it was at the time or not. 

(). Where is the receipt he Gave you at the time 

[ suppose it was In the receipt ww if he gave us any, but not 
finding it there, of course, he did not give us any, to my knowledge. 

LJ. Who paid Mr. Stark this money that you have spoken of—l] 
mean who actually handed him the money f 

A. Now, I could not say whether it was myself or Mr. Ialburn ? 


e " . } . } i. = -_ 
(). Wid you give hima cheek or money 
1] ee t | hink 4 
| could not sav as to that: I think it was the 


(). Mr. Stark was a stranger to you, Was 


WIOnWeYV. 


Comparatively SO. 
(). Vo you pay out as mui 
is any receipt or voucher for 1t whatever ? 
A. No, sir; not as a usual nn Mr. Stark handed over his pat- 
y paid bie Par t of the agreement. 


h money as that tO strangers without 


ent papers, and we onl 
238 (). | understood you to say 1n your cross-examination at 
the last meeting that he then signed no paper except the re- 


rt. [Is that correct? 


LACE 
A. I could not say now that he signed a receipt. 
U). Did he sion any other paper be side + a receipt f 
A. No, sir; not to my knowledge. 
@. Then you paid him $200, I presume—because the due bill is 
receipt, or other writing ? 


for $800— without taking any assignment, 
A. I say, to the best of my knowl ge, we did. 
(). Have you looked for the receipt? 
A. L have. 
(). Anywhere except in the aie now ? 
f our r receipts are pul In that book. 


“ 7 ? 
A. NO. sir: beeause all QO 
f } 1) ’ 7 | va" ‘ } kk P > « ‘ Valat +7 ’ o> r | ~ ,° . . 
. Do you Keep a book, or an account of any book, of expenses 


. 
| +“ . ‘ t i 
' i opee he 


A. No, sir—that 1s, ho special ana 
(). Do you keep any special expense 
A. No, sir. 

®. Would the payment of two hundred dollars t 


Sg 


e shown In your books anvwhere * 


iccount for that purpose? 


» Mr. ark Ol) 


that occasion 
A. it ought to be shown in the eash book. 
Q). Pl have the eash book which contains this entry before the 
examiner at the next meeting. 
if you will allow me. 


A. I will make a little explanation there, 
The receipt that I stated at the last meeting was this one for the one 
usand dollars that I had reference to. 

(). In whose handwriting Is this due bill ? 

A. My own. 
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Q. Is that your signature as treasurer? (Signature shown wit- 
hess. ) 

A. Yes, sir. 

@. Do you remember the occasion on which you gave him the 
due bill? 

A. I remember it was at that time. 

(). It was the same time that you paid him the two hundred 
dollars ” 

A. eould hot Say whether it Vas the Satie day Or the next day. 
| really could not say whether it was at the same time or not. 

@. Did you give him the due bill before he made the assignment 
to you t 

A. Yes, sir: to the best of mv knowl dee, we did. 
). What vritine did he e1Ve you at the 1 ime you Lave him the 


v° => 


due bill? 
] 


A. He did not give us any, that I know of. He handed over his 


4ue : ‘ 6 t . ; Bas | 2 +4 yy 11% 4 2 . 
(J. Phen, as a matter of fact, Mr. Otterson was mistaken at the 
last mectinge wien he Sala that the receipt which Vou spoke Ol had 


been in evidence long ago ¢ 

Ile was, [ think. Mr. Otterson meant this. receipt book, or 
receipt for the 81,000. [T meant that receipt. 

What Improvements were made by your firm, or any of them, 


Wy person represented by you now, to this process of making a 


{ 
Or al 


fol Ing bed ? 


A 
that 
é 


A. What improvements? From the commencement, do you 
mean ? 

(). "es. Sir 

A. There was an improvement made by Harrison W. Curtis 

( Inventor ? 


\ 
| 
Was he the 
Yes, sir: he was a member of our firm at that time. 
? Mention the hawMes Of the inventors, please. 
A. And Samuel M. Newcomb; he is now our superintendent; and 
Mr. Cheney Kilburn and myself. 
®. Are those all? 
A. | think that 1s all. 
Q. Are those all the patents you made for manufacturing the 
ling 
A. Yes, sir; 1 think it is—for the improvements. 
Wi i*( there any improvements made by a man named Stevens? 
A. Yes; he made several improvements. 
239 (). Do you not hold them now, or claim to hold them ? 
A. Wedo: but we did not at that time. 
). When did Mr. Stevens make these improvenients ? 
A. That was a good while ago; I cannot tell you when it was. 


} 


(). Have you the patents for them ? 

A. No, Sir’. 

Q. They have been patented ? 

A. No,sir; I bought the improvements of Mr. Stevens, and in 
the writing that he gave me he agreed to sign the application for a 
patent, which he afterward utterly refused to do, and he left Phila- 

29-—-25V 
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Where is the wri 
I could not say: 
When did you 
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(). hat was Mr. St evens emp! ‘ed by your firm CO 

employ him ? 
A. At one time he made those ehild’s chat 
240 (Q). Excuse me. Did you employ him? Aj 
and then we will YO tO the other 

A. I did not, personally. 

(). Who did employ-him ? 

A. Mr. Ialburn. 

Q. Do vou mean Mr. Cheney Wilburn 

A. Yes, SII. 

Q. Do vou know what he employed him to do with 
foldine bed ? 

A. | do not know anvthine about the folding bed 

(). \W is lf ye fore >] {4 r vou got alias mode ) 
l tf thy CIty 1) thre Way Vou have mentioned ? 

A. It was after. 

Q. Do you say you had no negotiations at all \ 
about the fo ding bed, bout Kiveritt’s patent? 

A. NO. SIT. 

(). And no correspondence with him on the subjee 

A. Not that | remember. 

Mr. Mircnenn: Task Aly. Otterson to produce the tel 


patch from 


Mr. Orrerson (producing three papers): These ar 
telegrams and one lettel irom Mr. Mason to thi di t 
first telegraph is dated February 18th, 1875, the secon 
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not very important. Wall writ Don’t pay much. 
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I also offer in evidence the following telegr 
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‘H. I. Nover holds license for Philadelphia 
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Company substantially the same as you had with Mr. Stebbins and 
the furniture company in Baltimore? 

A. T hey were a little different. 

Q. Wherein were they different? 

A. The Toby Company order and buy the goods right out, and 
pay us for the same every sixty days; send us a check for the goods, 
whatever they may be, no matter what amount it may be; and with 
the soston store and the Baltimore store Wwe send the voods Oli COll- 
slenment. 

Q. Will you let me see the letter of Apri 10, 1878, from Colonel 
Mason ? 

A. Yes, sir (Let | pen sae pe 

(). Where is the enve lope J in which that letter came ? 

A. I do not know where it is 
) Dic you show this letter to Mr. Everitt? 

A. I did; on the morning of its arrival. 

Q. Did you have any conversation with him about the envelope 
it came in? 

A. No, sir; I do not remember that any conversation was had 
about the envelope. 

Did he not ask for the envelope? 


A. I do not remember that he did. 


(). Did he not ask tent 0 kee Pp the envelope ? 

A. I do not remember of his sav. 1g anything of that kind. I do 
remember of his telling me to preserve the letter, which I did. 

Q. Did not he ask y ou to preserve tl nvelope? 

A. No, sir; not to the best of my ieaacelhecins We put our enve- 


lopes into the waste-basket. 

(). llow did Mr. Mason come to write VYOUr company this letter, 
when you yourselves were the owners of the Stark patent and his 
clients? 

A. Mr. Mason did that entirely on his own responsibility. I would 
like to make a little explanation here. 

). Certainly; by all means. 

A. We acted in bringing that suit entirely under 
Mr. Mason; and, furthermore, I will say that Mr. ¢ 
know anything about it at the meeting in vour office. 

Q. I never thought he did; I knew all about it myself, but I knew 
also that he was ignorant. I knew then all about it, as much as 
you did, 

A. We acted entirely under Mr. Mason’s advice. 

(). How did Mr. Mason come to write you that he was prepared 
to negotiate for terms of license for you to use Stark’s patent at the 
time when he, as your counsel, knew you were the owners of the 
patent? 

A. I could not tell you how he happened to do that. 

Q. What passed between you? What did you tell Mr. Everitt 
about this letter when you showed it to him? 

A. I told him I would preserve it. [le asked me for a copy of it 
that afternoon or the next day, and I told him I would hunt it up. 
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’ 
i . - 
eould Hnot say. 


id not vou yourself give orders that it should be done 


CAVE order that it should De left OT. 


’ 


al 
sen 
A oe ee | 
4 
— 
_ 
— 
~ 
Me 


es. SIT 


(). To Whoin did Vou lve orders ? 
A. To our packe 
(J. What is his ime 2 
A. Hueh MeComb 
(), Do I] understand you to say that your 16 beds had not th ite 
of Mr. Everitt’s patent upon them 
\. No: I did not say that. 
(). Exactly: what did you say ? 
A. I say Up toa eertain time thev had dates on. 
\ J. ( 1} Vou Say whe hh 1 hat Linnie Was 2? 
\. No, L eanno 
(). Can vou find out and iet me know ? 
\ WV i] LO, 
245 (). As to No. 11, did not that have the date of Everitt’s 
patent upon it? 
A [ think sO, Uy) to ra rtain time. 
. Did not No. IS have the same ? 
A. { Pp to a CC) lalh time Ves, Sil Wi had the s Cl) il-plate ior 
the whole number of patents 
C). Did it have the date ol the impro ements vou have mentioned 
Oh It also—these bedsteads 
A. Yes. Sir. 
By Mr. Orrerson 
(). And vou used that always universally, in a uniform manner ? 
A. Yes. sir: we used it alwavs universally, and that is why it was 
not left off when it ought to have been 
By Mr. Mircireni 
() Llow Abo 1] beds NO. LQ) cllid li? 
\ | he ave i) thie Sable Oraer. 
(J. Chey il had thr date OL thi | tents on them up tO a eertaly 


—7 * } 3 x7 y } | 7” 
\. Yes, sir: we do not make No. 10 beds any more 
4  s te. 7 ' “See 4 uae "i : | 
hen did Mr. Kalburn and Mr. Everitt have any talk apoul 
j ; 4 4 . } iy . > i"; — ‘ . a ' . \ | 
Starks pateutl ; OCTOre OF aitel this lette) irom) Col. Mason 
A. lf Was De fore. 
. . ie ae 
( J. Low lone perore 


: . i | ] ¢ 7 
A. It was the first part of February, 1878 
() \\ i} Were they when Lic Vy ha that conversation 7? 


\ 

: 

4 
A. I was present. 
) A nv ohne else ? 
A. My brother Was in and out quite frequently. Il do not remen)- 
ber of any one else being there. 
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(). Was It oh More than One OCCASION : 


(). When was the first oceasion—was it before or after you had 


(). Was it before or after Mr. Kilburn had been to Washington 


j is pHNerTor 
7 j . 4 ° ] ‘ ,Y | pe +) 
Was it before or after you had bought Stark’s patent * 
Vas dbelore. 
=) eo —_ = : : a _ 7 yeas 2 
| ell what took place; what did Mr. Iualburn sav 
| ? + ] 7 J ‘ a } : . : . : . } 
tL eannot repeat al Lhat was sald. there Was SO mueh sald. yu 


Mr. Kilburn 1 inform: 1 Mr. Everitt that Stark was here. or had been 
lered to take S1.000 for the patent. 
(). Do you recollect that Mr. Itilburn told Everitt that ? 


(), (70 on and ie 
\ leap | ‘ ]- at ~ oo 1 1 | ] } | OE ew | ‘i 1 lr’ le 
: irst. he asked if he would not purchase LU. ado somet 111 1a 


bout it. Mr. Everitt refused: said it was good ioe nothing : that 
an would hot have nothing tO do with it, and that he knew all 


about it long ago, long before we ever purchased his patent. 
). We re Vou hot present Olt ONC occasion when Mr. Cheney I il- 
d that Stark wanted 830.000 for his patent ? 

he | do not remember any such conversation. 
(). Do vou ee any such remark made by Mr. Cheney 
Kilburn in Mr. Eve s heari Ine? 

1. No, af: is not. | do HOt think he ever sald anvthing of 
the kind. As I said before, I did not hear all that was said at those 


(). Did not Mr. Kilburn want Mr. Everitt to give Stark five out 
of his seven per cent. rovalty 

A. There might have been something said about that. I cannot 
a\ positiv ly. 

(). Do ~ not remember that that was said ? 

A. I remember there was something said about dividing royaity, 
or aiilina ts that effect; but Mr. Everitt always refused, and 
would not bave anything to do with it. We could not get the 


* 
; 


shighte st oifer out ol Mr. keveritt lhanvy way. shape, or form—never 


244 lte-examined by Mr. Orrerson: 


©. Did you hear Mr. Kilburn say anything to Mr. Everitt about 
ith reference to any patent 

A Really I could not Say. bie Sav this much that there was 
good deal said about the Maine patent afterward, and the Maine par- 


*} 


+ 


ties, in Boston, did ask S20,000 ‘for their patent at one time. Per- 
s that is where he got his big figures lies | do not know. 

(). Did you tell Mr. Everitt that, or did Mr. Kilburn do it in your 
presence ¢ | 
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A. It seems to me there was something said about that; I could 
not say positively. 

(. Do I understand you to say that this interview you have Just 
spoken of between Mr. Kilburn and Mr. Everitt was before you had 
seen Mr. Stark ? 

A. | _ lot think J] said s so; I did not mean to say so, 1f I did. 
It was after I had seen Mr. Stark. 


Mr. OOTTERSON: At this point [ offer in evidence-—— 


The mode 


) 
i 
W. 

| fer the same model, with the corner pieces, which extend 
the side bracket on the foot-board 


“4 Stark’s patent. (Marked “No. 49, October 20th, 


7 


above the side rail or box when 
it is closed, which made the I:veritt patent. (The corner pieces, 
marked “ No. 560 A, October 20th, LS79, R.A. W.,”’ and “ No. 50 B, 
October 20th, 1879, R. A. W.’) 

— the spring i used in same. (Marked “No. 51, October 
20th, 1879, R..A. W.” 

Aloo the mode of the Maine patent. (Marked * No. 52, Octobe: 
20th, 1879, | A. W.’ 

Also the ! 
20th, 1879, R. 

(Also ad COPY of the record ol ’ the Patent Othee, under date of 
April lOth, 1879, ref rring to the application for the Everitt pat- 
ent.) 


of the No. 16 bed. (Marked “ NO. Qo, Oetober 


Mr. Mircnuenint (to Mr. Otterson): What is the purpose of this 
offer ? 

Mr. Orrirson (to Mr. Mitchell): We will diseuss that one of 
these se S. 

(The offer objected LO by Mr Mitchell, as the evidence is not ma- 
terial tO any issue before the master. ‘The exhibit marked i) No. 4, 
October 20th, 1879, R. A. W.”) 


Adjourned until Monday next, October 27th, 1879, at 5 p. m. 


PHILADELPHIA, Monpay, October 27th, 1879. 
Pr artie Smet at the off ice ot master. 
Pre Sent: The INnaster, Nir. terson., Mr. . . Philips, represent- 
Ine Mr. Mitchell and vides 
CrarcLes TLowson sworn and examined by Mr. OTTERsoN: 
). You are a member of the firm of Howson & Son, are you not? 
A. Y es. SIT. 

}. What do vou eall vour profession ; patent lawyers are Vou 
not? 
~ Solicitors of patents; patent lawyer is my own profession. 

.). Did vou draw a contract t be tween Mr. Everitt and the Hale & 
Kalbe urn Manufacturing Company ? 
A. IT did. 
(. With reference to the Everitt folding bedstead ? 
oI—Z250 
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Q. Please state where it came from and what happened. 
A. It was brought to me by Mr. Hale. 

(. Go on and state what you did withit, and whether you had 
any interviews with Mr. Everitt in reference to it’ 

A ‘ Cannot state exact ly wheat Wels done W ith the Paper, imme- 
diately. 

Q. What was the purpose of its being brought to you? 

A. | think I handed it tomy son, who attended to all agreements ; 
| found the paper in a box on my table recently, within the last 
week or ten days. 

(y. Is that the basis of the contract which was afterward prepared 
and executed between the parties * a 

A. That, | understand, was the basis of the contraet which was 
drawn up by my son. 

Q. Did vou ever have any interviews with Mr. Everitt relating to 
the busi 
relating LO the agreement, do you mean ? 


} 
hag ' | 
@. Yes, sir; relating to the preparing of that contract, and so en. 
i ‘ 


— 


> Ru ial at Yael as i ee ee 
A. me Wtervilews relating to the contract Were Herd Malnly Withi 
! . - —* = oa] e 
niyV SO! j lh) bd SOMetLHINGE to say about two or three of the 1tems. 
f — = . . : ae 1 ] , . ' . ] {* + } <> 
i. Did Vou require a reissue to ve applied for, before the eontraet 


: : — ' 
Was Issuccd as if was executed ? 


A. Upon consulting with Mr. Kilburn—— 

(). In the pre sence or absence of AIr. Everitt 

\. With Mr. Everitt, afterward. 

a. Just state wha tool: place in) the presence of 

presence of Mr. Kalburn. 

A. I told Mr. Kilburn that it would be a very foolish thing fo1 
) 


. . ‘a LE os 
find tO bUY that patent and make ra final agreement, Ulliess Wil. hy - 
: } 1 4] _— ee 
eritt signed the necessarVv LFelssue Papers, | prepared tile Fess 


dapers 
246 | (). Did you eonfer with Mr. Everitt about i 
A. Nir. Ke veritt decidedly objected LO slonine for 9 long time 
linally he did sign them. (J ‘apers produced.) 

(). Did vou say, before the contract referred to between the partic © 
was signed, “ that the patent would have to be reissued on account 
ot the Maine's and Stark’s patent és 

A. No, sir. 

M What was your reason for requiring a reissue? 
A. Under the laws that exist at present every application for a re- 


. pay A . + . } 
1c of a patent granted subsequently to the year 1570 must be signed 


ISsl 
by the inventor. I have had many Instances of men buying a pat- 
ent without the reissue, and, when they found it necessary to reissue, 


the inventor demanded additional sums; and I was determined that 
should never oecur in my office if I could help it. It is a precaution 
which I take, Invariably. | 

(). Did you know at the time that contract was signed of the ex- 
istence of the Stark patent? 
A. No, SIr. 
Q. Did you learn of it afterward; and when, for the first time 
A. I do not recollect when I heard of it afterward. One day Mr. 
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Kilburn eame into my office ana told We ot lt, but | cannot tel] how 
LODo att rward: it WAV Nave been SOT) ¢ months at {te rwa re |. 
ri} ° ° : ] 4 . — ' . . 
rhen 10 18 not true that vou msisted Upon the reissue of the 
Everitt patent because of the existence of the Stark patent with the 


\ ) 
la ness 
; os . ] + 7 - {° ’ , ; 
A. Certainly not | vg w nothing about it for the reason assigned. 
q | | ] s 
i qiq not know anyvthi mW al ea al 


. IT understand you to say that vou were called upon simply to 
for} rate. aS your son has eXpre ssed it, an agreement ulready iii CA- 
istenee, and not to make an « xamination of the state of the art 

A. Was hot emploved to make an examination of the state of the 
art: on the contrary, IT scolded Mr. Kilburn for signing that agree- 
ment without an examination. 
() Did vou have an \ interview Ll al] \\ th) My. ly rit Ol) the sub- 


* 
. . e ° ° } - " : : z ] 
lect of this reissue, either in the presence of Myr. Ki urn or alone 
. ’ ° _— a: oe 1] 
A \Ir. Kiveritt ecaiied On me, | think. twiee: told me that there 
was no necessity fora reissue, and did not want Meto meke an appli- 
‘ > a 


2 ae. eee } ’ ee ae le are ' ye |» 
eation for a reissue. and seemed very anxious | should not make the 


application. 
/_ “ ] 7 ‘ . 
Cross-examined by Mr. Putnips: 
@. Did Mr. Everitt ever ask you why you wished tlie reissue ? 
} 4 ' — _ ] ] , ; | : = , — . 
| do not know whether he asked mi why, but | know he knew 
why. He knows the 


} } } 7 ad 4 
he explain to vou the ground of his objection ? 
} ' } » al 
1. No. sir: I never knew lL cou not understand the reason 


that sort. 


4] ——— — ae ‘ 
UJ. Do you remember when the reissue papers were sioned ? 
ri ; : es “ , } } }. : 41 ; ¥ . ss 
A. Chey were signed on the same day as the agreement, think: 
ie i 37) 1 : 
lf am not quite certaln If vou will allow me to look at the papers | 
l e i i 


can tell. ‘They were signed, evidently, on that day, I think, the 16th 
ot April. (tel ferrine LO the Papers. } They must 


(. Were those reissue papers used ? 
A. Xo. They have rema I my possession ever since they 
; et —_) ) alata atie 
were executed, with the understanding of all parties that they were 


- 


(). \\ hy were re not used ¢ 
For the simple eason that subsequently it wa is discove! oy hat 
the patent was siias as evood as eould be OI for the invention: in 
other words, that the invention was covered by the original Non 
as tar as it col ul | be aane. | | | 
(). How soon after the signing of the contract was it found out that 


wm J 


A. [ be or your pardon ; [ did hot Say that the patent Was cood, 
As wer as eircumstances would permit of. 
247 “As good as circemstances would permit of ? 
ri A few days afterward. 


(). By what means was that discovered ? 


That is the reply | Ot. 
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A. (Producing a paper.) That is a letter from my clerk in Wash- 
ington. I wrote to him that it was quite likely I might have to re- 
issue this patent, and to look at the file and find out somewhere near 
what the condition of the patent was by an examination of the file. 

Q. Was any opinion of a patent lawyer obtained upon Mr. Ever- 
itt’s at the time of making the contract ? 

A. Not that Jam aware of; certainly not in my office. 

QQ. Was not the opmion of Mr. Harding obtained upon Mr. Ever- 
tts patent ? 

A. Really, I do not know. 

(J. Did you ever hear that Mr. Collier gave a written opinion upon 
Mr. Everitt’s patent ? 

A. No, sir. | 


he 


(The letter produced by the witness offered in evidence by Mr. 
Phillips, and marked “ No. 55, Oct. 27th, 1879, R. A. W..” and 
further cross-examination reserved.) 

Re-examined by Mr. (OTTERSON : 


Q. What is the paper that you have just produced ? 


). 
A. Itisa reply to a memorandum cf my own to my clerk in 
\\ ashineton. ( 
(). Your inquiry was what? 


A. I] think my inquiry was that I might have, possibly, to reissue 
the Everitt patent, and to look at the file and see what he coula find 
there. ‘Phat reply came. 

(). Does the reply refer to the Stark patent at all ? 

A. No, sir; it was this paper which induced me to think that it 
would be hardly worth while to reissue the Everitt patent. I would 
like to add that that is a step always take when contemplate re- 
Issulng a patent. 

(). To have such an examination made ? 

A. Yes, sir: and not a search of the state of the art. 

CHENEY KILBURN sworn and examined by Mr. Orrerson : 

@. You are the president of the Hale & Kilburn Manufacturing 
Company ? : 

A. Yes, sir. 

(). Did you ever forbid Mr. Everitt examining the books of your 
concern ¢ 

A. No, sr. 

(). What passed on that subject ? 

A. I put him off for a day or two. 

(. Refused him only for the time? 

A. Yes, sir; that 1s all. 

(). And then? 

A. I left word with our head book-keeper that if Mr. Ic:veritt came 
in to let him have the books. 

Q. Did Mr. Everitt see you again on that subject ? 


< 


A. I do not think he did. 
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4] . 4) = 4 ] F 
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VV gis a ci sub Tet QO] ( ISCUSs] tT) between VOU ra al] when Lire 
7 *) 
Was produced : 
A) 4 ] 
Nf L «lil 
] . * } 1 ] mar , 
Do vou remember his tellmg vou, or Mr. Hale in your. pres- 
j 117 ‘ ) Le oe + | : | t 7 ’ » } I ny) SD in Bs the eB ne? 
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i 1) 1} 1\ adhivrinlhe?g doo Lit aay ‘eel 
: 
T ‘ + 4 | + , a ] 4 ] ; ] 
Mr. CPItl SAVS Tha VOU KNEW | apoul thr stark patent dbe- 
, | 
} ‘ ; ’ } } ; t t » ? 
you made vour contract with him is that true or not 
A) ? | 
\ ( i iif 
| } ae 5 , a { ’ 4 1 = +) 
\ en did vou irst Know of the Stark patent | 
Xf } } 
When Mr. Stark came on 
y } , ? | > } 17 | t |} \ F 
Vo vou rememobver avout wnen that was 
rm) ) : : f Keb, ) ht fc ; 
Lhat was the very first ol eCpbrual It Might ov the last of Jan- 
{ _ } . = 14 =e — ° F a. ‘° 
IS7S. I did not see Mr. Stark at that time cvot my intor- 
¥ } . 
yi iPOU! \Ir. Warren Hale 


suv several days afterward. 


rd of his being here, 


Ou commmunieate to hy hove Pitt te Ol his presence Or the 
f hy ry 
i gin \ = | 


fact. Mr Everitt knew if . 


SOOTLE] 


‘Cause \I Pe 


| lb fale told Mr. Everitt. I was out 
StO] t the tlme Mr. Stark came 11), but Mr. Warren Halk 
5 eCritt that there had lL) Clha man there by the hame ot 


; Were vo 
heard the Sabie thine. 


‘ . 


Infringing on his patent. 


the 
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Q. Had vou ever heard of the existence of the Stark patent before 
you heard of the visit of Mr. Stark ? 

A. Never In my life. 

(). What steps did you take oie you learned of the existence of 
the Stark patent; what was the first step ? 

A. Well, We tried LO have Mr. iveritt—we looked Into the hiatter 
a little, began to look 1t over, and made up our minds that we were 
Infringing, and we tried to have Mr. Everitt do something. We 
tried to do something with him, and to see what was the best to do 
about it. 

(). Did vou consult counsel on the subject of infringement * 

A. I think we did. 

(). Who? 

A. Well, 1 guess it was the old | ge ntlemen, Mr. Henry Howson. 
| ahh not satistied We did reht off, fora day Or TWO; but we were 
satistied In our own mind, when we came to look the matter up, that 
we were Infring) 1O 

(). Did you coal other counsel besides Mr. [lowson ? 

A. Yes. sir 
Who? 

A. We consulted Mr. Mason, of Washington. 

(J. In consequence of your advices from Mr. Mason, what did you 
do to Mr. Everitt or say to him ? 

A. We told him there would have to be something done about it: 
that it was a plain infringement. Ile said it was good for nothing. 
Lle said he knew all about if long avo. lone before he boneht his 
patent. Said He, ie: is 2ood for nothing: won't eve Ohne cent 
toward it: I knew all about it lone ago | it is 2ood for nothing.” 

QM. Well, you bought it fink ally’ 
* Yes We bought i Ae 


Did nee ‘tell Mr. Everitt what it could be bought for? 


) 
Ve 


M 
A. One t housand doll: i's. 
(). Did you ever tell him it would cost thirty thousand ? 
A. No,sir: never. 
249) (). Did vou ever tell him it would cost anv othersum than 
Olle ‘hows doll: ars ¢ 


A. No,sir. 
Q. W ‘or sum did it cost? 
A. I COST ONC thousand dollars. 


(). State whether that purchase was or was not in pursuance of the 
advice of counsel. 
\. It was done under the advice of Col. Mason, of Washington. 
). Ife had been counsel for you in other matters previously ? 
A. Exactly; ves,sir; he said we would have to buy it or stop. 

Q. In what connection did you use the term thirty thousand dol- 
lars, if at all, in connection with Mar. Everitt? 

A. Lused the term in reference to the Maine patents. The Maines 
had two or three patents. Soon after we bought Mr. everitt’s patent 


Mr. Everitt and ourselves thought we had better see what we could 


4 ; ; 
| Mr. Maa 
) i >t? » . }? ) 
gi® i mal Vi Mr. Maine, 
sin } 


‘~~ * 
‘ 
* ' 
t 
td 
= 
' 
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Mr. Howson thought it would be: 
SQ | Welt to Boston expressly to buy 
would not sell them for less than 


) - two or three patents, whatever they were. After run- 
0 ne—well, in 1878, 1 think—they got incorporated with a 
pany. They formed a company there. I think there was thir- 

hem in a company. (The testimony objected to by Mr. 


a company and got a reissue, reissued their 
you know, that we were 


and notibed us, 


x, [| told Mr. Everitt, said | You well know that when 
Mr. Maine’s hands he asked us $20,000. The probability 
t we shall have to pay S350.000, now it has rot into this com- 
= funds That Stipe wai of it, and Mr. ‘Pownsend, the presi- 


ehad been out here here aiong about that 


: 1 about June or July, 1S7S—and Mr. Everitt saw the cor- 
lence that passed between Mr. Townsend and myself. 


Was anything said to Mr. Everitt about assisting in buying 


NA a2 ) 
Vidihe potent 
Yes, si he sald they were good for nothing ; he would not 
} } } 7 
tO tet them snap their whip 


es oe _. 8 a ees 
advised that it interfered with 
Ieveritt patent interfered with: it. 

’ . 1 
AUG VISeU. 


We Were 


buy the Mat 


" y\oVT , tT 
ke DeLtehit 


4 1 © ) 
\ | ° : 
i Wiiclt price 
| | aa . ’ 
i PILL LLIN it Was ah OO, 
| 7 1] > er iia 4 
id vou tell Mr. Everitt ‘ 
} — + ] | } . 1 } da } 
' } 7 ' 
} 4 Jiitil \ eraae. MOUTL i { LO fi )| KRTOW us | LOL him the 
| \ } } 
i 1) KRILOW as | Vas DU ive | WOH t be Certalh 
; } + " i 
ate lask 1) LO CO]MLrIVUL 
Yes = | | 


1 } , . 2 
, ryiciy 1 +) +> 7 Soa ~ { . " 
ne wouldnt elive one cent: it Was wood ror NoOLHINe, 


Mr. Ieveritt complains that for a year or more from the com- 
ent of business under this contract he was not able to get 
vecount from the firm of the number of beds sola. What is the 
| subject? 
| i 


Was $ 
put in nearly a year before 

; | could not say exactly. 

ason why he should not have an account 
ie time we started he opened a on 
twenty-two hundred 
ntv-three hundred dollars rent.and he done a vervsmall busi- 
hess, and he Was hol able to pay the rent, and We paid it— 
a lvaneed the money. Ile would come In and get the money 


every month, and we would give him a check tor the money, 


*} 
(v4 i 
-_— 


¢ ’ 
SLOre 


think he was to pav about 


> 
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and | guess he Was owing us for the COUTSEe of two years is ny im- 
pression how. | | 

Q. What do you know on the subject of discounts? He com- 
p Jains that your basis of settlement with him was at a higher rate 

discount than your actual sales. 

A. When we first began to sell them we made an agreement that 
it would be the very lowest wholesale price; that was what we were 
to make his royalty trom. We had a number of discounts; quite a 
er. fam not able to state how many. I have not had much 
to do with the books, but I know there was quite a number. But 
the agreement was the very lowest wholesale price, which should be 


igured up once a month. 

(). Did you uitim: telv agree Upon a standard rate withou fer- 
ence to the variation of discount? 

A. Yes, sir; it was to be the very lowest—the very lowest. 

Q. | know; but did vou ultimately agree upon a particular rate 


of discount which would be the basis of vour settlement with him? 


@. What was vour lowest rate of discount in your wholesale sales? 

A. ‘There was a house in the West, the Toby Manufacturing Com- 

pahy, apene there was a time we took off 45 per Cent., but we hever 

asked Mr. Everitt to allow that. : 
(). How did vou sett! 


. } ws } é& 

A. One-third off, | think 
° 7 

(). Did vou ever 


7 
| t 
i 


° 7% 4 a1 | . . 2 } . 
WAP ANV COMVIal lil these diseounts 
. i 


i 
A. Not one word. When we would get to taking off more dis- 
le | 


~ about ‘4 

] 1e said ne Was olad Ol it: that a would vive the 
trade ra better Chance; thi; it the ‘Was not enough encouragement ior 
them before, vhen we were iakieur off Zar 30 caulk tras Te waaaaed 
of it. 


A e 
A. Beenause we could sell more beds. 


— 


a pe hever complained— 

Never one word. 

(). That vou were not accounting to him according to your agree- 
ment and understanding ? 

\. No: he always seemed LO be perte cuy satisfied. 

) When did you first hear his complaints ? 

A. That was the time that this suit commenced. 
Q). ile ene that you did not allow him royalty on mattresses 
and spring bottoms, and ebony and gold finish, and some other 
things. Did vou make mattresses and spring bottoms betore you 
had this folding bedstead at all ? 

A. I do not know. I do not recollect whether we did or not; | 
think we did. 

(). Was it a part of your business ? 

A. It was a part of our business; we were not in the furnitt 
business very much rau the time we took hold of the folding bed. 
stead; we were in the picture-frame .business. The bed business 
drew us into a general assortment of furniture. 


40—2S0 


"'S. ELISHA 


E. EVERITT. 
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Lt spring bottoms and Mattresses were Il the market long 
Mane pNeds, Were btieyv hot 
r: I think lone before | was born 
. J 
te ~ when Mr. Everitt was invited to become a 
} 4 ’ +) 
i ( fy a we. tJ | Nw) F LN patelll 
i 
j | a ” 
( ~’aYV De () rewoOruUEATRYS Od 
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} y » | ( ‘) 
» Monda 1} L, November 5d, 1579, at o }) hi. 
) 7 y a | 
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ry ; 1 l - ’ \ ; - , 
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} 4 } ] — 
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(otterson and mMarkea VO. DD Novem bel Md. LOG, 
' | y > 
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’ 1 
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UW anv reason to suppose this envelope Was Not Gepos 
i 
Ime lt bears date ¢ 
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batis about the exaet date, avout the day, the 22d ol 
} PQS 
i é 
] 4 } } } J ‘ 
son Opened the seated envelope In the presence of the 
‘ 
} : } , , 
kk thereirom three severai papers— 
i i 
: } ,)° 7 . ; 
nme Orielhal agreement ) tTweell lolisha Everitt and [lenry 
rtemus Wilburn, J. Warren Hale. H. W. Kuilburn, ¢ heney 
_ 1 
| Warren Hal 
" . } ° } ’ | 4 a = 23 
reemenht offered 1h evidenes LD \ Nii (otterson., and marked 
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\ Ci, iOded. R. re. W. } 
| : soi aie + ] | ? 8. = ‘(ee oo ; 
fhe reassignment of the ietters patent fo1 provements 
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we bedstead No. 148.840 by the Hale & Kilburn Manu- 
4 5 j Py — r. | RS: . . ,* fn 
Company to Elisha Kk. Everitt, the plaintiff. 
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(Offered in evidence vy Mr. Otterson, and marked “ No. 58, Nov. 3. 
1879, kh. A. ie 

Third. The statement that the assignment of this patent from 
Hale, Kalburn r Company to the Hale & Kilburn Manufacturing 


Company was Included with the assignment of other patents in the 
same instrument, and was dated the llth day of January, 1877 


and recorded in W; ashineton, in liber G 21. page 2ObG, of transters of 
patents. 
(Offered in evidenee by Mr. Otterson. and marked 


od, 1879, R. A. W.”) 


lf Is agreed that these papers shall ay left in) the hands of the 
Master the same as anv other exhibits md not 1 lire O ay 
COUuUrt. 
CHARLES Howson cross-examined by Mr. Bowman 
(). You mig sag your examination-in-chief, that vou drew a con- 


). 
tract between Mr. Everitt and the Hale & Kilburn Manufacturing 
Compan) ; will you state what the contract was. 

x. The contract | referred tO Was one betw Cy) \Ir. leveritt anil the 
Messrs. Hale, Kilburn & Company, or, to speak more exactly, | 
pose might Sav a contract between Mr. Iveritt and the members 
of the firm of Hale, Kilburn & Company. The general purp | 


the agreement was to give to Hale, Kilburn & Company the right 
to manufacture and sell a certain patented bedstead upon certain 
terms and conditions whieh J will not undertake to repeat from 
memory. 

(). Look at that paper (exhibit No. 097 shown witness) and stat 


whether that is the paper you referred to. 
r 7 . 4] s : | - 
A. That is the Paper £ Hea. 


(). Whe n did you first learn of apap bin patent? 

A. The time L cannot definitely say, but to the best of my recol- 
leetion within IS months last med, 

Q. From whom did you first derive your information ? 

A. ‘That question I] cannot positively answer. | can only say that 


or conversa- 


It came to Inv attent ion in the course of a conversation 
tions with Mr. Henry S. Hale 

2 (). You are solicitors—your firm—for patents, are \ 

A. We are either patent solicitors or patent agents, which- 


; —" ) 
ou not 


ever Vol 1 choose to eall it. 

(). Have vou any recollection of ever s] 
the subject of the Stark patent? 

A. Not the shohtest. 

(). At the time that paper was drawn do you remember speaking 
to Mr. Kilburn of any patent excepting the one mentioned in the 
agreement % 

A. No, sir; not the shehtest. 

(). Your duty was simply to formulate that agreement and } 
In proper shape ? 

A. That was the ease. 

(. You had nothing to do with the examination of the record or 
to ascertain the state of the art of the patent, had you’? 


eaking to Mr. Everitt on 


it? if 


a 4 
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\. No. sir. 


Re-examination of Ilexnry Howson resumed. 


Before Mr. Henry Howson was re-examined he requested that lis 
stimony given at the preceding meeting should be read to him in 
full, which was done by Mr. Bowman, and pronounced by the wit- 
ness to be correctly reported ; and the witness said that he desired 


O Correct an answer. 


os 


By Mr. OTTERSON : 


& < 


() You said durine the reading of the minutes that there was 


something vou wanted to correct in reference to the period after the 

signing of the original agreement in whieh you heard of the Stark 
4 . ry} ° - . 4 Y ] = . 

patent What have vou to say on that subjeet ? 


\. | wish to say that it may have been more than a vear. 
(). by whom was that first called to your attentlon—the subject 


ot the Stark patent ? 
‘ yo =o a ae a Fee ; 
.. | think bv my son: and I would like to add to that that when 


Sa | heard oft the Stark parle iit meal) | heard of thr existene oft 
such a patent: I do not know what the patent is now: I could not 
describe it; the whole subject passed from my mind after the exe- 
cution of the deed; I mean the whole subject relating to this bed- 
(). Your son states ln his testimonv that he heard of it first, as 
ereabouts ° then 
you OF ly heard of it after he heard ot it: Vou heard from him 


‘ 


A. It Per \ have been about the Sametime: | Cannot enl| all these 


Cross-examined by Mr. Bowman 


} 4 > J . . 
(). Do you remember when you first heard of it 


\. No.sir: I cannot remember exactly ; | do not remember within 


a 


] 7 : : = = 4] o "e +) 
() Can vou te | me what vou did hear at that tune: 
4 . e 
4 i | ] Ss , : 4] } . ° 
A. All that | (11) hen Was that there was a pateht ori nted tO 


} 
7 
. = ; , dated an 
Stark Whien appeared to 1nteriere 10 some way or other: the con- 


versation was 1n the next room, I think, with my son, and mioht 
] , } ie . . : 
have heard some part of the CONVersation ; we have two adjormiMe 


©. With whom was he in conversation ? 

\. I do not know whether it was with Mr. Kilburn or Mr. Hale: 
L was one ot them. 

XJ. Lad they employed you to examine into the state of the ant 
of this patent ? 

A. No, sir. 

. | mean the Everitt patent ? 

A. | know—no, sir: what I did was entirely voluntary: in fret. 
vyhen [ advised them to adopt that course, they said no; that they 
ad been satisfied, Or something ot that Sort : | recollect scolded 


them pretty well for doing it. 


=> 


bettie 


a 


tied 
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Q. Did they employ your son to examine into the Stark patent ? 
A. Into the state of the art. do you mean ? 
(). Yes, sir: . examine into the state of the art of the Stark pat- 
ent ? 
A. a sir; it was not his duty to do so. 
290 Q. Can you tell how it happe ned that they called your at- 
tention to it. whenever that time was ? 

A. IT rather think it Was a conversation in the next room with my 
son—I hearing something going on there as I walked backward and 
forward, and probably Mr. Kilburn himself may have mentioned it 
afterward. 

(). Might this have been about SIX months after the agvreement 
was sl@ned ? | 

A. I think it was more than that. 

( ). But you have i recollection of the subject of the Stark patent 
being mentioned when the agreement was being prepared for ex- 
eeution ? 

A. Not the sligitest mention of 
Q. Do you remember Mr. Everitt wanting to know why you wished 
him tO S121) the l"¢ issue aye i4 

A. I think I explained to him the object. At any rate he knew 
the object. Jam satisfied about that. ILe knew that it was a pre- 
caution that J always took. 

Q. Whom did you represent in the matter at that time? 

A. In preparing the reissue papers ? 

(). Yes, SIT. 

A. I represented Mr. Kilburn or the Messrs. Hale, Kilburn & 
( ‘ompany—the firm, [ suppose. [ had been doing other business for 
them. 

The Everitt bedstead Was never reissued, Was it ! 

A. No, sir; not to my knowledge. 

(). You considered that the original papers covered the Invention 
sufficiently without reissue ? 

A. I will have to explain that matter. As seon as I received the 
notice of the Maine patent, and bes Pall CO Compare the Maine patent 
and other sensei with it, which are mentioned in the paper, | 
think. I came to the eonelusion that it was a useless task to patch up 
such a bad patent, such a weak part ent, as the EE veritt. 

(J. From whom did you receive the notice of the Maine patent? 

A. From my clerk in Washington. I may add too it that if mv 
clerk had done his duty I would have known of the Stark patent, 
for | have found quite recently that the Everitt appleation for the 
patent was rejected on reference to the Stark pat My ie it was my 
elerk’s duty to have referred to that facet in that paper, | 

®. It is not an uncommon thing for an application to be rejected, 
is it? | 

A. No; it is quite a common thing. It is more common than 
otherwise. You Cail See letters rejecting them In my ofhee every 
morning. | | 

Q. It is more common for them to be rejected than to be 1 
is it not? 
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\. Phan to be granted without objection. 


q ‘] , } : + “ > " 4 in ees ‘i r< y » tse 7 , 4) + 
Q). Then the objeetions are afterward generally overcome and the 
4 } +) 
sare granted 


} (") : 4 es } . . 1 . + °? ; ‘ : . > 
.. Very often eranted for the reason that the claims are redueed. 


(). Then the rejection of the Everitt patent was no exception to 


. A 

() \ was atterwarad accept d and Lilt I LtLers ISSU¢ d? 

\. 2 n its origimal form, I believ 

t } eaeiek hot positive +) { iW vou? 

\. Pam nearly positive Che papers were shown to me the other 
dav, the file and contents. But, of course, I would not like to be 
positiy: | think some of claims were struck out 
| (. Du bat Vou are Not positive oOo 

\ NY; 

() nd it was afterward accepted and letters issued ? 

\ Yes si} 

\d rned until Thursday next, Nov. 6, 1879, at 2 p.m 
2 PHILADELPHIA, THURSDAY, November 6, 1879 

ties met at the ofhe f the mastet 

Prese) Phe master, Mr. Mitchell, Mr. Bowman, Mr. Everitt, Mr. 
Otterson, Mr. H. S. Hale, Mr. Kilburn 

Cross-examination of CHENEY IKKILBURN by Mr. Mireneni 

Q. When was the Hale & Kilburn Manufacturing Company 
t ' ) 

\. I do not recollect the exact time; I think about two years ago. 

(). What was the name of the concern before that? 

\. Hale, Kilburn & Co 

(). Who composed that firm? 

A. H.S. Hale, J. Warren Hale, Warren Hale, Artemus Kilburn, 
Mir. Curtis, and mvyself 

(J Did those persons COMIPOSINE the firm take stock in the manu- 

\. Yes, sir: all exeept Mr. Curtis, who died. 

@. Did he die before the company was formed ? 

A. No, sir; he did not; he went out of the econeern. It was dis- 
solved before we formed the manufacturing company. 

(). How did you divide the stock of the manufacturing company ? 

A. I do not recollect Just exactly how we divided it. It was di- 
vided imonest thr parthers 

(. Did the same partners who owned the interests in the Hale & 
Kilburn Company own all the stock in the Hale & Kilburn Manu- 
facturing Company ‘4 

A. I do not understand you. 

Q. Were there any new persons taken in at the time you made the 
new company ¢ 

A. I do not think there were. 

Tl, 


oe 


vw 


‘> () 
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Q. T understand you, then, that the stock of the company was di- 
vided amongst the partners of the firm? 

A. Yes, sir; I think in a short time after we formed the company 
there was a young man who took a couple of thousand dollars of 
stock. 

). Who was he? 

A. I could not say what his name was; he was a man who lived 
Troy. He was a nephew, or some connection of, Mr. Elale’s fam- 
iy. I do not recolleet his name. 

¥. Who did he get his stock from ? 

\. Mr. Warren Hale. 

). [lave vou regular transfer stock books of the company ? 

A. Yes, sir. 


] : - + ‘ + ‘. by 
Lnd eertifieates of stock ? 


(Iexhibit No. 40, the letter from R. Mason to the Hale & Kal- 
burn Manufacturing Company, shown witness). Who is the R. 
Mason who wrote that letter? 

A. It is Colonel Mason, a lawver in Washington. [ think he has 
another man in company with him there. It is Rh. Mason; that is 


— > 
— 
° . 


the man we always done our business with. 

(). When did you first employ Kk. Mason as your attorney ? 

A. I could not say exactly; I should say probably a year before 
he wrote this letter. T should presume about that time. 

(). When did you first employ him or ask his opinion in reference 
to a patent for folding beds ? 

A. At the time this Stark patent came out, when we found out 
about Stark, when we was Infringing upon his patent, then we coun- 
seled with Col. Mason on the subject. 

(). low did vou first find out you Were 11) fring Ne Onl Sta rk's pat- 
ent, as you say? 

\. Stark said we was. 

2. When? 

A. In the early part of February. 
Nd In what vear? 

A. 1874—no. Si. 

’. Where did he say this? 

A. In our store. 

(). Where in your store did he say this? 

A. 1878 is the time that we had the interview with Colonel Mason; 
I was mistaken. 

(. [am speaking of the first time you ever saw Stark? 


° — 
A. ln the early part ot ebruary, IS7S. 
yASTS' (). Where was it ? 


A. In our store. 
Q. Do you mean to say that that was the first you ever knew of 
the Stark patent? 
A. I never saw him before in my life. 
(. I did not ask you that; I asked you if you meant to say that 
that was the first time you ever knew of the Stark patent? 
A. I knew it in the first part of February, from what Warren 


‘niles sib Aion tr Sends 


ee 
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Hale told me. He said a man by the name of Stark, from the West, 


had been in and said we had been infringing on his patent, and that 
} 
I 


he did not stop but a very short time. I asked him, says I, “ Where 
Mr. Stark stopping?” Says he, “I don't know.” Says he, “ Mr. 
Everitt has just gone away; I told Mr. Everitt about it.” Says J, 


“What did he say?” Says he,“ He said he knew all about it.” That 
is the first IT ever knew of Stark’s patent. 

Do you not remember that you visited a person at Mr. Everitt’s 
request before you signed that agreement with Mr. Everitt, to see 
about Stark’s patent In Philadelphia ? 


- SS 
\ NO. S] 
{ ) You iid not? 


1] . c i. 


(). You have no fei ection OT It 

| have no reeollection of it, and never did. 
(). And you never heard of Stark’s patent before ebruary, IS7S? 
A. I never did; about that time; some time in February. 
I J Hlow did \Ir. Stark happen tO ZO tO yvour oflice about it ° 
[le told me he saw it in Peterson’s Magazine—saw our adver- 


, 


tisement, which was the first he ever heard about our folding bed- 
stead’ we advertised in Peterson’s Magazine; no! I don’t mean Peter- 
SOn Ss: bead) Lippincott’s. 

(). Was Mr. Stark invited to come to your office by any one? 

\. No, sir: not to my knowledy 

(). After vou had this conversation with Mr. Stark what did you 


. : . +) 
do in * ita henaene ar nt’ 
. 2 1] ; : } : e + as » 
-\ \\ bi. dae beg i) LO look Into 1t—to see the value 7) 
‘ wd 


(). What did ma do in the way of looking into 1 
A. We ecounss led with Col. Mason, of Washin On. 
). Did you goto W as ington for that purpose * 4 
A. Yes, sir: and tried to have Mr. Everitt LO with me, but he 
wouldn’t go; he ne it was 200d for nothing; he wanted to have 
nothing to do with 1 

(). Did vou mien a man named Stevens? 

A. There was a man worked for us by the name of Stevens. 
What ar his full name 


() bg 
v° teil 

A. I think A. B. 

() Was it. oe bB. Stevens 


A. That is it; yes, sir. 

Q. Did you employ him to experiment or invent with respect to 

wardrobe beds ? 
A. No, sir. 


Q. Did you ask Mr. Stevens to get up something which would 
lieve your company from paying Mr. Everitt his rovalty y on the pat- 


t 
A. No.sir: we never asked him: but he said he could. We never 


asked him, but he went to trying e> spe riments at his own expense, 


Q. _ Was he in full consultation with you during the time he was 
ng those experiments ? 

N ‘Tle was there in our factory. 

Employed by you 4 


ed 


, = 


219 
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A. No; we did not pay him; he did it at his own expense. 
). But he did it in your factory ? 

A. He did it in our factory. 

QM. Anda you mean to say that you did not pay him ° 

A. We did not employ him; he did it at his own expense. 
). Did not you employ him and pay him for his time ? 
A. Not on beds. 
WI! 


) 


(). rat did you employ him for? 
A. He worked on chariot chairs. 
256 (). How did you employ him—by the week ? 


4 


A. Sometimes he worked by the week and sometimes he 
worked by the piece. 

Q. [low did you employ him during the time he worked on ward- 
rode beds ? | : | 

We did not employ him at all. 

’ Ile was not, then, in VOur ¢ mploy t 

\. Ele was in our factory. but we did not pay him for his services. 
). Who furnished him the lumber for making his models? 
A. Well, he got that in the shop and around ; it was of very little 
COhsequen ’ 

(). Did he go to Washington to see whether what he had done 
would succeed ? 

A, [le Welt to Washington whethe r he welt on that business is 
more than [ know. 

@. Did not vou go with him ° 

A. I think I went onee with him, but then, [ think, it was six or 
eleht months, and might be a vear, before these bedstead arrange- 
ments coming around. 

(). Did vou go with him to visit Col. Mason to see whether what 
he had done would answer your purpose? 

A. | have no recollection of any such thing, for I did not think 
his experiments amounted to anything; I did not consider them 
good for anything. 

(). Did not you instruct him to go and show what he had done 
to Col. Mason ” 

A. No, sir. 

(Mr. Otterson objects that this is not cross-examination in any 
sense of the word.) 


(). Do you not remember an interview between Mr. Stevens, Mr. 
Warren Hale, and yourself, when a plan that Stevens had prepared 
for manufacturing these beds was submitted, and was approved by 
you: 

A. No, sir; he never vot upa wardrobe bed that was ever 2ood 
for anything, to my knowledge. 

Q. Did not you take assignments of the improvements that he 
made, and do you not claim to own them now ? 

A. He sold us out his chair—this chariot chair, 

Q. [am not speaking of chairs, but beds? 

A. I desire to explain it. He sold us out his chair, and he said 
he would include all those things and put them in. 

41—-250 
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HENRY S. HALE ET AL., &C., VS. 


nothing about it; it 
1 his hand ~~ 


A. I said 


entirely 1] 


ELISHA E. 


KVERITY. 


ct > r ; } 
(). Did you not understand that the paper was not to be 
; ‘ ] . ‘ . ‘ ‘ 
until the SUIT Was to be commeneed qealnst ou ? 
ram 4 ‘ i J eae } 4 ’ ; } 
A. The matter was left with Col. Mason: he manneed 
nit dy 14 
Stlii PL itise i! 
~ (). Do vou mean to say vou had no knowledge of it ? 
r } _ “e]. ] } ea . 1 ¥ 
A. [ was talk: OVE] there. HDut he wasa lawver, wan i 
knew Ly ~ whit { | Th , FQQTO ront \ ror} 
ae J) \ ( bictt TF tev i ( uss! epeen hit WilsS Ss PLLC t if 
Of lt. 
(). Was not the reason why that Papel S lett Of U 
- Py 1+? : . ;° ° +) 
KOCCT) mveriltt Ll} Wwhorahce oO} al ‘ 
A. I knew nothing about it: that was Col. Mason’s affair 
(). Was not that your purpose ? 
] . 7 7 | 4 ; . { + 4 ] 
' [ am hota tawver, and KNOW HNothine ol} | L} \\ 
- Col. Mason. 
- : } | | T 
(). Was 1t not understood between vou and Col. Maso 
Was tO be COMMenced DY Stark nvalnst vou 7” 
\ i | — — ™ - 4 + | a5 . - } + ‘ , ¢ 
A. Tle may have said Chat that Was West Wa | 
_ } ° _ 
he said we aone: we done Mist as he told us =~ [Ee] 1) 
if 
his hands 
| ' ] : as -_— ] ’ | ; 
(). Do | understand vou to say that vou knew the purpos 
. . ya] “ene: ee a eS cet 
Ing that paper off the record was that M. Everitt might bi 
y sl *} 
an it 
] } ° | 4 I ] 
—~. A. IL did not know anything about that | had nothil 
with, qf gi rye] — | \] ' + | 
Witih It. Le Papers Wi slened and Lol i yt) LT} 
1 4] Poe 
ana there Was Nothing’ more sald avout { t | Ve] 
Pelliais 
ES j 1] pe ae 
(). Pic not you KhnoW That 1 Was ( Intention th l¢ 
? cate j ? , } } s) 
SHOUIG Not pe Precoraded | 
- 32.3 ] , — ] , } ; 
A. | didnot know. Mr. Mason took then is & Waals 
S Gy ’ 7. ew | & y . } 
and Stark ana Fb lett the office We wer Cy} »\ a } 
} oe . ‘ ] i ] ac ] -_ 
(), Pidi VOU TOL KO 5) a filme tha L Was tie DUrHpOs 
. i 
T } , 
Mason not to put that paper on record 
{ 4 ; | i | ; 4 ] 
A. hy ' \\ iss if ee 11) 4 {>} \Ias 1} ~ i} BE i~ 1 74) Is] ~ | \V 
? | Be cdl }- » % ‘ a " | | 4 | j ] t = ‘ 
bee LW) i Gild hot KLLOV-V’ iIVtlilhle? LOOUT LI i did no NW1IO 
j } + ! —_ + ] > } 
they should We Pub OF) Fe ord or not if trusted to Vol Vlas 
® i 
‘ 1. tq" \ } } ri \ } yay ) 1 i) 
cl hiv of, PrECL 4 bh pOd Ved Piddil ass SLL i] 
/ . ? } ? 1 ‘ ? a | te, 
— : 3 oe i oo 
(). Did you not know that that letter, this Iexhib NO 
ee, oF 
hibit shown witness), Was written for the purpose of bel 
| > 4 , oa ] , ¢ ] : . } - } > x *; 
——_ Mr. Keveritt, that he might be niisied by It 
lid . . ee ae IG Re a 
A. I did not know anything about it: no, sir: | di ) 
H , = 2 ae , ] » £1 211 
such i } Mr. kKeveritt Saw that letter tne Vel PhIOVMLY 
(). Was it not written for the purpos Of showlne 1t to 
i ’ : , re P > . ao SF 
lor no othe! Purpose 
i a 
’ = , oe 
) A. Not to my knowledge: no, sir. 
° 2 , ‘ ? ay = } . : ; 
j ZOO (). \Vere you deceived OV it 
A. No. 
. } 7 ” . 
, ie ’ ‘ \ — ‘ t t A ‘ n } | } Uuvre 
; QM. Did you know at the time that letter came that it was 
; . 1. a. ae “ 
sense that Mr. Stark should brine a suit against you for \ 
' » 
that patent ‘ 
2s? 
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A. We had not bought Stark’s patent at the time; we were talk- 

it it. That was Ol 1 

@. I thought vou said a little while ago that you had bought 

the Stark patent about the middle of February, and given him two 

l] ta due bill for SSOQ. 

\. That Was past thes sia tee, Oj hebruary. 

(). When was it? 

\. I think on the 18th or 20th, al 1 o there. 

Did you ee when you OI this letter 

A. ‘The day we showed it to Mr. Everitt. 

‘hat day was that? 

A. I could not say the day. This (the letter) is dated on the 


LOth, 

@. Look at the date (etter shown witness) and see if that will re- 
fresh your recollection 9 little? 

A. It is dated on the 10th; I suppose it would be written on thi 


" . t , . . ’ 
.of April: no, the 10th of February. 


(). Is that letter dated the 10th of February ? 
\ y 1} 


A. (Referring to the letter). The 10th of April; it savs the 10th 


' I>] r . : ee a ae ; ee ae 
i). lease explain the LCcONSISTENEIeS Tl VOUr ANSWe?S. 


I> rix} . a +7 ws : 
A. (Referring to the letter). That is the 10th of April Yes, sir: 
ee =. 1 
tha s the 10th of \pril | was LbInKING OF another lettel 
() Did this letter deeelve Vou Wh) 1) Ol or” it? 


Did vou know that it was impossible for Mr. Stark to bring 


( ) 
Ne . > e ° 
SUlt against Vou ror viol: iting his patent at that time ? 
A. I did not know anything about it: we left that with Cel. 


Mason 
(. Did vou expect Col. Mason to brine suit against you as the 

i* } ‘ fa) . e 
atternev of Andrew Stark for violating that patent 


a 


A. Col. Mason told us what he could do, and we left that matter 
in his hands. JI had no more to do with it than any other man. 
QJ. What did he tell VOt that he could do? 


A. I eould not tell vou ng | eould not reeollect. 
@. What did you understand Col. Mason to mean when he said 
he trusted “you will not continue the infringement of Stark’s patent, 


“n= 


A. Well, I supposed he was going to commence sui 
). How could he sue you for infringing a patent you owned ? 
A. do hot know anything about it. | am nota lawver. We 


went just : iceordl le To Tf the advice of ¢ (‘ol. AYE qAason. 


(). What did you understand Col. Mason to mean when he said 
in this letter thatif vou desired to continue the manufacture of these 
be Isteads he would be prepare a LO nevotiate for berms ot lieense ? 


A. He was trying to see if he could not get Mr. Everitt around. 
He was trying to get him around for some time. 


HENRY S. HALE ET AL., &C., VS. ELISHA E. EVERITT. 


°° * 

—~ 
- 

New 


@. [fad vou not bought it long before this letter was written ? 
Yes, sir. 

Q. How, then, could you get a license for a patent that belonged 
to you? 

A. That I do not know. 

Q. What I want to know is, was not this letter written upon an 
agreement between you and Mr. Mason merely for the purpose of 
showing it to Mr. Everitt to influence his mind ? 

A. Not to my knowledge. 
259 (). Then if that was done, it was done without your knowl- 
edge? | 
A. Yes, sir. 
d The wickedness was all Col. Mason’s and not yours ¢ 
A. It was not mine. 

(). When did you ursi speak te » Mr. Everitt about Stark’s patent 
I mean you, yourself | 

A. In the early part of February, 1878, as soon as Stark came. 
In fact, Mr. Everitt knew of it before I did ; 
been in before | did. 

(). hie abe you speak to him about it—vou, vourself? 

A. Right. off: the next day, I presume, because Mr. Everitt would 
be in our store most every day or two. 

Did not ene tell Mr. Everitt, at some time of the interviews, 


M 
{ 
A. aa I: never . ne oe wae ihe 

(). Did you ever tell Mr. Everitt that you had bought Stark’s 
patent ? 

A. I do not know as I did; I told him we had got to buy it, and 
tried to have him buy it with us; but he said he would not buy it; 
that it was good for nothing and he wouldn’t give a dollar for it. 

@. Did not you tell him that it would cost $50,000 ? 

A. No, sir; never! 

(). Why, did not you tell Mr. Everitt that you had bought it, at 
the time vou had bought it? 

A. We done our best from the first ere f February to the mid- 
dle of February to get him to do something ; he said he would not : 
he said he knew all about it t lone “Sir Ne badd bought his patent; 
that 1t was vood for nothing. 

(). Then why did you conceal from Mr. Everitt the fact that you 
had bought it? 

A. That was a matter that was left in Col. Mason’s hands, 

(). Do vou mean to Say threat you coneealed this { act from Mr. 
Everitt by the adviee of Col. Mason ? 

A. Yes. SIT. 

Q. And that alone? You had no knowledge of the purpose of it? 

A. None whatever. 

(). Were vou not, all the time you were concealing this faet from 
the knowledge of Mr. Everitt, endeavoring to negotiate with him to 
reduce his rovalty ¢ 
A. We presumed he did not know anything about it 


Ue 


a ee ee oe 
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ai J Ni » & 5 
(). But were you not. at that time, tryine to get him to reduce 
x ‘ +> \ yy \ 4 List < Llidt Litld « y J iS Se 4 — L il \ 
his rovalty 
‘ \\ ?] _ } ' | ly > »t { Aw ] a sr t, cy + i] 
A We did allt We coud Troom the fore part ol FeoDruarv to past the 
4 Pp | sey Ls ] tno -t a \ir 'D ’ at t 7 Ls . 
Ol FPevruaryvy to MaK SO, LrPade WItO WP. HVePritt tO Wet Him 
| wit] } i ak oid hea. } | ? t mvt) Ino 
( VIth S. Q L112 Wub 1e WOUL bkOL GO a Lillo 
\\ r 
j 147 . ; {7 we i | \! }« 4 
(J Ou. \ Htinue to muke eHOres to - Lie WI1tD i] sVver itt 
‘ ‘ 
} t } > 
() MW maddie OF Pevruary 
. - 
} } ] ) ° ] y? > 
} } i? } rr, (yxy r) 7 Re ‘ ag » fT ve' ) 
() i OU YPehendver a POW Gl i] OOWN plac Lik Lilie OTe Oj 
| 
XY] } \} — i ! - } ‘ i 
Vi . (*() fis - ()] \ Lilitl a Wi) i} 4 ( { Sbeasol) Was 
} ) 4 } } ‘ +) 
? = PeSe|LELTT YO hlinsell — Starks VW Ve?) 
‘ 1 ¢ 4 
} ] i , } - BY saree ] ] — 
») |) remember ti uestio elng asked you whether vou 
4 » e e 
] \ 1 ~ i } | ; _ 
a COMme the ownhel yj Vil SLATK Ss pateh adhd tow lt W Ss 1ti- 
’ ° } s) ; 
, , \ ; 1) 
\ \ 1] ‘ ] . } 
\. No. sir: Mr. Mason said there was no such thine on reeord 
7 a ¢ . . ' } ? 4 , - aki ! 
a, RsoO> LO Vi} Vitel fr adld not KhOW anvenhIing’ avout 
! 4 j : , = ; 
\ \ it that on the record I have no objeetion 
' \" 7 liido ( } t } } i} ) t |- > 1} ryxrtl } y | bo ae ? 
ss JUICE StF UI FE NGLOW clil) CLILIITY AVOUL 
? , 
\T | 4 y fF 
’ vil. Nair Phi] 
} | { 3 \f 
, )) Ol hot} that Wd at ovhner meetin . Ter MEP 
] ? ‘ . 5 4 \ Ly Tt ¥ , ‘ ? 
| lie 4 rovality Weis 1 ecelvinge equally vetween 
sen 
; i IN 
‘ 1} j y } % } ) 
\ iO ho reeo leet mere Was a@ ore ) | (eul Salad. epee (iQ HoOkl 
} , ] t | ti) {irs} } 1) 
iit ’ \ if i1@C] ‘ bcit % Be SE iif) 
' 1, xX Py oe { : 4} 
OU Did not vou tell Mr. Everitt. from tlnoae tO time, that vou 
| | } . ] ian ’ 1] t tj —e 
Would have to pav Stark so much nat VOU Could NOt aifora 
i ‘ 
4 x me : ’ rf ) | } } 17 }¢ : 
LO PpaV till Vibat VOU Dadh Dee Das 1c 
; ‘ | ‘ 
) ; } ] R ? , - i. 4 
A Go hot recoliect : there Was so nNuechH sald that qo not reec- 
1] ] Dp a we } ] i il ] a. \1 : : 
O1lect, f told filha We had Got to DUYV the Mame patents. 
‘ . s 
: king of the Ma‘ | ki | 
») i yey + ave AINE agtarnt . ‘ wakrrheE 
(J l am hot Speak le ()i Lilie cll lit PraAleliets | aeee Spean Ing OI 
| ‘ 
1} : i) a | 
+ »» ¢ . 7 | , , , ‘ ‘ Ts, tara " 
Stark's patent Did net vou tell him you would have to divide thie 
] j i i* ») 
" . ? * | ? . i? 
rovaltv between Stark and himselt ‘ 


.° P ‘ 
‘ . P ~ . 812 
Mason. was Vong to commence sult acalnst vou 1n the Circult Court 
OF the Lite (| states beiore 1t Was commenced 7 
i ] ] . . x e ] 
A. I | Oli? told me he would have fo com mMehce sult: | Go hot 
2 \} hy oo OY & "| ° 7 wrelye4 ye " 
Kit \ 5 I WwW. {i >) lel). ()] iil Wileil Silay} 
} 4 7 ° ° 
(). Did not vou authorize Mr. Mason to commence suit in the 
‘ | . ° : , {° . } = » | 
name of Stark agalhst you to stop the manulracture of beds under 
Diwa: patent ¢ 
r sis onan ’ » * - - ] La 
\ i thinK 1t Was Mir. Stark that adone that. 
Q. Whatright had Mr. Stark to commence sult against you months 
{"4 ] ] : . oe ‘ 4 ° , +) 
aiter Ne tllad ass o2ed His patent LO Vou 


A. | do not know. 
).. Do you mean to say that that was a genuine suit commenced 


x | You cA 
| Yd. | 2 6) 7 + , of 
DY OlArkK aVallist VOU: 
Ss eee. 
” —..... —— are ~ 
=~ Pee ———— . ~ 


a 
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left in Col. Mason’s hands to do yust as he pleased ; we had nothing 

to say about it at all; we employed him to mai 
(). Did not vou tell Mr. Everitt that Stark had commeneed suit 

against vou and he must defend it ? 

A. Perhaps SO ; have ho Ve eollection, though. 


A. Ido not know; J would not Say it was Stark. The thing Was 


Mr. MITCHELL: otter in) evidence the following letter 
“No 16 Nortu 7TH STREET. 
‘‘ PHILADELPHIA. (/. 10. 1878. 


7 I. ( Mitehell. [osq., counsel}. CLC. 


4% fT ‘ rt. } ’ ’ b. 2 j ’ 17 . ; , 
iy DEAR SIR: Phe enclosed Was DPrPOULHE tO the this Morning 
by the ree ? )} i? t + | 227119) , ' ‘> ,) ] ‘ I . ; t U's} t ,? »47 6? 
a) LLd4 (ICLCTCaALtS LICK TCH LIONea, | i? EF SOFA FG COUP VUE IUFi CAGILIM- 
° ° } } . . ’ ' 7 . y @ | 
, » 6) } >») ‘) t " ' , 6s) a6 or . a , srtt <* . 21 A f 147] . 
mation and for the examlbation of Mr iveritt. vour cellent, when 
4 ] 11] nias ) Ps if ‘?r) 1 | t " +)? ] | VArsyp D7 ii ly sa 4 1 ' = { ¥? ot ) 
Vou WII pr CLM Pevurh Ib tO Ine, ANG 1 Wallt WiieliLCyeil PhhiOTlTaviOnll 
e. ‘ 
} ] ' ° 7 ’ 
cllidt ci SiS i 1c*( hie Lided \ il ive cil ‘Gelene ict iq] t ; resist i i i 
a y : 11 1] ] | apy tr , by] 
OU Will DLe@AaASE Tet M Pmeal TPO Vo ll ODI] ( 


|| ' } t 4 > )) | : } ) ‘ ‘? f° } } 11] t a ye |e ‘ ys 11) t | a | 

nis tetter enciosed a Copv of the Dili Of StTAVK AaAGalNst the cL if 
. ieee ‘ 

C7 es = epee ° , ' . oe ] —e ; : F »+ tg } | . - } 

IMTLOUrN Manutacturing Company, in the circuit Court of the United 


\t 6) lLiaah 1 ly ley an aract a 4 ee ) 
states, Whieh Is already ll evidence as exhibit NO: OO. 
\ Phe rettel marked NO, OU, Novy. Oth. LO(?), if A. LY . } 
— : ie oie : — i a oe _ \T. ; | 
(). Did vou not bring the bill inelosed in this letter to Mr. Otter- 


A. I think Mr. Hs. Hale did. 
i: Did Vou have knowledge of his dome 30 { 

A. Yes, sir. 

). What did you do that for ? 

A. That Is according LO the direetions of ¢ ol. Mason. 

Did you tell Mr. Otterson that the suit was a sham 
Ni : 


a 


os ] 


(). Why did not you tell vour counsel here tliat the su 
Imaginary suit, devised by Col. Mason, and that vou yours 


L Was ali 


ves were 


— 


| 
| 
the owners of the patent and both plaintiff and defendant in the suit? 
Ido not know why we did not; but Col. Mason told us how 
LO ¢ 
Did he tell you not to tell Mr. Otterson ? 
Yes, sir. | 
(). Did vou not mM Is74, before or about the time you made the 
agreement with Mr. Everitt, visit Mr. Austin, on Sth street above 
Race, to see beds manufactured under Stark’s patent? 
A: I think Iwent in there onee to look at his bed, 
anvthineg about Stark. 
(). Did not you know that H.S. Hoover had license from Stark 
to make these beds? 
A. No, sir; never knew it until we bought the patent. 
26] (). Did not you know, in 1874 or 1875, that Hoover had it 
first at 230 South Second street ? 


} . 
' 


Dut never knew 


’ 
i. 
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_#* 
— 
7 


\. No, sir; IT never knew that he had an assignment until Mr. 
Stark showed it himself, when he sold the patent. I recollect Mr. 
\ustin having a bed, but whose bed it was, or whose patent he was 
working under, I do not recollect now. 


(). Was that before vou made the agreement with Mr. veritt 


< 


a 


\. | could not say now. Ido not recollect anything about it. 


A. Not fo mv reeolliection. 
. he ] + ~ ¢ Ss ’ - + 
Q. Did not Mr. Hoover come to you and sav he was going to man- 
r ; 4 ] } , } : ‘ a 4 4 } . ; : : : } 
ufacture those beds under Stark’s patent, and you sald vou would 
Stil | Liddy) UD if Vou CO 
fe 1} i a ae 5 ae eee 
Fie nave no recotitection Of SUCH a COoOnVersation whetever. 
(), You know. Mr. Hoover, do vou not 
\. [ know Mr. Hoover: ves, sir. But [ never made such threats 


as shutting him Uy) | know that. 


*) 


\djourned until Monday next, Nov. 10, 1579, at 9 p.m. 


PHILADELPHIA, Nov. 10, 1879. 
Phe meeting APPA d for to-day Was hot held Oh aceountl of the 


absence of Mr. Bowman. but was continued until Monday next. Nov. 


PHILADELPHTA, Monpay, Nov. 17th, 1879. 
Parties met at the office of the master. 
The. raster, Mr. Bowman, Mir. Kveritt, Mr. ()tterson, Mr. 
Henry S. Hale, Mr. Cheney Kilburn. 


a | 
resent: 


Cross-examination of CHENEY KILBURN resumed by Mr. bow- 
MAN: 


©. Who went to Washineton with vou, when you took the assign- 
ment of the Stark patent? 
] 
A. Mr. Stalk. 
; = F ] ; . ie J ; wes 

A FB Did any one of the COM pan» OO besides yoursell ¢ 
A. No, sir. 
J. Did ahy member ot the COMpahy Bo at any other time? 
Not tO my recolleetion. 
Did Mr. J. Warren Hale ever go ? 
N LO my recolleetion. 

] . ‘ ¢ 
id you ever go with Mr. Stevens ? 

__ ' j 4 : . \ , : ea ’ 
seen, that weht once with Mr. stevens. [ am hol quite 
certain: I think I did. 


— ~ 


By Mr. OrreRsoN : 


(. In connection with this purchase? 
A. It was not in connection with this. 


Mr. Orrerson: I understand the inquiry to be 1n connection with 
11s purchase (to Mr. Bowman), is it not so? 

Mr. BowMAN: Yes, sir; the purchase and assignment. 

Lhe Witness: I do not recollect. I think I went once with him, 


] 


Uj 


(). Pid you not have eonversations with Mr. Everitt about the 


“~~ 


“sp 
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whether it was this time that Stark and I went, or whether it was 
SOTMeC other tine, | could no Say. 

(). Did you senal Mr. stevens to Washington with reference LO the 
ste ark 4 


| ante A — . ae 
A. No, sir: at. least T have no reecolleetion of sending him there. 


el itent 


Q). Did either member of your firm send him ? 

A. Not to mv knowle lore, 

\. Do you know that he went to Washineton to see about the 
Stark 


¢ pate hi 
A. I have no recollection. 
@. Do not you know that he saw Mr. Mason about it in Wash- 


ler OF Hot he CY CF spoke LO \[r. Mason about 


A. Not to my knowledge. 
Q. Do not you remember an interview that _ had with Mr. Ma- 
son in your store, on Sixth street near Arch, with Mr. Stark in refer- 


A. No, sir; | have no recollection of his having any interview 
with Mr. Stark or Mir. Mason. 
262 Q. Did you or. ur firm or company ever correspond 
with Mr. Stark with reference to his patent? 


<< 
a 


(). Did you never write to him at Topeka? 

A. No, sir; not to my knowledge. 

@. When did you purchase this Stark patent from him ? 
A. In 1878. 

(. Do you remember when; 1n what time? 

A. In the latter part ol lebruary, LS7S. 

(J. Who purchased it ? 

A. | purchased it ; did the Most oft the negotiation. 

i). Were the other members of the firm aware of it ? 


A. Yes, sir; ves, sir. 
(). Were they also aware of the assignment by Sturk to the com- 

.9 

A. No, sir; I do not think they knew anything about it. Mr. H. 
S. Hale was in the office. It was in the afternoon that I closed the 
trade with him, and Mr. H.S. Elile was there, and he drew a duc 
bill, | think, for 8800, and I think I gave Mr. Stark $200 in money. 

(). | want to know whether the members of the company knew of 
the assignment ? 

A. No, sir; they did not know anything about it; but I give he 
that money, and he gave me a sort of memorandum that he h: 
ceived S200, and he agreed that he was to po to Washington tO see 
Colonel Mason to draw the assignment. At — time we intended 
to go right off in a day or two, but we prige it a number of days. 

(). But, finally, you and Stark went t YW ities and had the 
assignment papers prepared and execute ay 


A. Yes. sit 


— 


4.2—250 
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; rent ’ ; " ae ; ] ’ i 
Q). Then when you returned I suppose vou told the inembers of 
— } 1°.) 1 
Lilie Olid} 1) Wika Mad VEC ACC Hiplisined 
' ‘ , 1 t’ ‘ 
\ \ Cita t i] . ¢ 
| - : ] ee i , _ { i= ae ) 
M4 Le Jd i(’qh] eeeblias now LO Wolk Vou tit i ; 
4 , ? } 
5 , 
| i CoP ae 
|? ] \4 i ' } if + | 
' 7 >t? . yy } ‘ry? y cy ’ 3 | 6) F } 
() i> i ee © | nave LiLo GOUDTI LJi PAV IL CO PTI UTA Ate al LO Le 
| , 
\ i he 
. 1 } : ] ) 
" | 119°?) tr, iy + ; 4 \ r s>|> 
a, Did VI Mas yy) 1 ULV) WdItl \ ( lL TPO) Lika rip WIth Stark 
4 ‘ ‘ 
\ \ 
\ . 
q | } ’ —- i | : ‘es F<. , , . , . so — 
(). Do you remember swearing to this answer (answer shown wit 
“ 
i f\ Vir (otters ij VOU attorney 
' r ] ] + + | + > 
" i i go RET Gi ae Lid CRETE 
j } yy N ry 
i 1 ' PU] sNOVCLIT UMN IsS7s 
\ } , 
\ } ~ S]] i recollect i 
: 1) ’ } } r ? | t” } T } 1 r) . t] ) 
rd i () PenIeHdDe! Se WCcl | . iil Lictt diswel cll Lidctt Ciriie LIL¢ 
+ ' 4} , 1 . ? ‘= f ] 
( 1 not OWN the assiVhnimeht Of }) Mt OF Lis 
a aa ee 
i i Ls L OUP POSsSeSSIOTI leVeP SaW tNe assIVHMIeTLEI 
\? ] — \} bs saew reat | Stele © nl { 
M \\ (| YOu SHV Vou We yWashington WIth StarK 2: avout 
vo } 1 ai / 
‘ Pevruadl\ Logo 
] Lie 
1 ( i LI \\ te Lace} { clli Liicat 
} 
). La than february 
, y 7 } 
i a I lL) reporuary 
. 
) ' . ) 
N \\ ; = Li 
' tt , . , ke + +? {- Rio ‘ ] , > 1] : - | 
Was Gulte a NUMVEeLr OF Gays. ado not reeoltect jst when, 


ig ] — . i. j ] | ‘ } > al 
quite a number of days: a little while afterward. 


» La? + ] 4 ] ay Pe. ene 
(). Was it in the month of Iebruary % 
‘ j i : - . "s) 
\ i »TVIOT I hink It Was. 


(). Was it in the month ol March 


‘ I mm j sais 4 — se , 17 > : i? oy 4 > 2 | 
\ LE COUIC NOL Say. It was qUlle a number of day s altel that. 
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rton with Mr. 


the question. 
(). My question is, When did you go to Washing 

Stark. and have him execute the assignment of the Stark patent t 
A. Well, now, my impression is that 1t was some two wecks after 


| 


. ag a meen: + mig 
fr. Stark and] had closed the trade; that 1s my LM pression , It might 


I) been tonger than that; I would not say. 
2) (J Did you pay him for the patent before or after the as- 
sigument? 


A. I paid him for it before we went to Washington. He gave me 
i, Phat you have stated 2 he FAVE you cl memorandum, and you 
paid him some cash before he went to Washington ? 
\. Yes, s1r : and we gave him our due bill. 
hen he came back from Washington you cashed his due 


Yes, sir; ashe wanted it. I do not think it was all paid up 
fF 
intil May, some time. 


Q. Now, I want to know how vou reconcile your statement of to- 


lay with your oath, when you swore to the truthfulness of this 


— $~ 


— $~ 
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answer. In the answer you say that “the Starl 


res | > ] ] , 
been assloned LO them that Is, fo the COmMpanyv adel 
\ 4h 2 bg 
fi. Phe assignment Ol] \i r. stark, Which he @a\ 
} > } 
agreement, (>) Me HMOranaudly OT YFPEE) yt. aS + 
aon | . ‘ | . > 7 , _ 
burned ly in Col, Mason’s office. i hever sav 
‘ ] - } } ’ ° ] 1] 
( (| \] isol) are\ cl thor Ot) Ib Was Grawh Vil i; \W 
3 vy ? 7 AT 
office, and Mr. Stark signed it. Mr. Mason . 
] } ] ? } 
place he has lor keeping his papers, at Siu 
} » 4 ie } 4 | 7 ] \] ] 
bitth LO KCC) Uidi TAKE CHALE OF TI nad Sr. star! 
ment, as I told you, and threw it in the stove 
} : ~ . ] -) 
(). That was the memorandum ‘ 
4 1} _— ? ] ; : - 
fA. Me MewWOorandUuUn : Ves, sir. 
1 Wie aia al i 
(). And Mr. Mason prepared the assignm ig 
i 
+ + / 
lI 
43 oa % 1)? ) f 
A. Yes. si] | SUP post sO), 
\ ey ’ a t’ - ’ " - 
(J). And vou never saw It: 
4 ao 5 in - i i 2) ie 
Pe never saw lt; | never took 1011 mV Hana 
, + - “— . 7 > . | ; 
(). But vou knew it was fixing the title to bis pate 
1 } » 
Pahhv, ad Vou not 
} 
a I expect (} a Vas 
4 . | i . 7% }? a ] t , 
(J. Lou had pala your money for that purpos 
4 7 ~ ° 
\ Cert (ty)i\ 
Ot ri) ] re j ! ] 
IG4 (). Then the trouble is that the patent had 
A 
{ Sista eda sa taaairis Te nth _ + i “i ] 
i) YUU COMIpalrs LlLIOTL = \ »1°¢ ris SU i Ya 
A. Oh. ves. 
aa , Ee : ' P Ds. — J . ain i] 
(J. Why did yout company aeny that act When ti 


? ’ » | 
It, | have no recolleetion of there being any 
’ ’ ie ’ . } ° ] 1’ + | " ; yt 
Q. Lask why did your company deny that assignment 
answer was sworn to by them? Have vou anv explanat! 
{ | have no reeollecti C Sh bans! +} ‘eee 
. nave NO PECOLICCTION OF TUS DeTNY cre. 2°! i 1) 
’ : ; , ; ' ° ° ] — j }] 
that there was anv such thine mn there at all. 
y i ao . . . 9 > serv«urti 11> ae 2 } 
(). Why,vou would not swear to anything without 
; ; - ss = , . 
vou were swearing to, Would vou? 
A. No. sir: notif I knew it I would not. 
rent . ? rat | 
Q. Phat is what I supposed. Then you knew wha 
i e 
swearing tO when you swore to this answer, did you not 
‘ ‘ 7 —* | . | 4 
A. Oh.of course. It was read over, and [, of cours 


supposed it was all night. 

(). You can read also, can you not 

A. Yes, sir. | 

(). You did not know, when this was signed and 
Mr. Everitt was aware of how the Stark patent was s 
the assignment was obtuined ? 

A. How is that signed? (Referring to the answer.) 

). It is signed by every member of the firm: C. all 
dent; Warren Hale, Artemus Kilburn, Henry 8. Hal 
Hale. At that time you were not aware how Mr. liveritt 
had purchased the Stark patent, and how the assign 
ranged between you? 

A. I knew nothing about M. Everitt’s knowledge. 
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Q. Was it not the object of your company to conceal that from 
Mr. Everitt? 

A. Mr. iain Pi tried all the time, from the early part of Feb- 
ruary clean up to the latter part of February, to have him buy. 

(). Yes, sir; you did state that; but now I want an answer to thi 
quest tion, was not the objec! of your company to eonceal the faet 
of your assignment and — of the Stark patent? 
\. I do not think we would be under any obligations to tell 
Kveritt all of our business after we had tried for three weeks to get 
him to buy with us, and after we had given him up. 

Then you concluded that you had a perfect right to buy 1 
patent—the Stark patent t 

A. Of course so. We had to buy it or else stop our business, and 
Col. Mason said he would keep that matter in his hands, and it 
would be perfectly mght for Mr. Everitt to help pay for it; that we 
should not pay him a royalty, and he would kee » the documents in 
his possession, look the matter over, and do whatever he thought 
best in the matter. We had either got to buy the Stark patent or 
else stop the business of making beds. 

Q. And you considered that you had a perfect right to buy it, and 
it waS a fair and honest business 

A. I did, after we had tried for two or three weeks. I did = not 
consider that we were under any Obligations after [ had tried and 
he would not do anvthin 1g, an i he would not have anvthing to do 
with it; he told me so a coat many times. | 
Q. If you considered it a fair, honest business transaction, why 
did you go to so much trouble and expense to conceal it from Mr. 
Everitt, and, after you had the title in your own name, employ coun- 
sel to bring suit against yourselves, and while that suit was pendiig 
endeavor to eC t Mr. Kveritt to AQTCE that 5 per cent. of his rovails 
should go to St eg as you represented, while, in point of fact, you 
then ewned his very peta 


+ 
' 


eo 
ransaetion * 


, 


(Objected to by Mr. Otterson because the question 1s based upon a 
misstatement of fact, pee Mr. ()tterson asks Mr. Bowman to put his 
questions separately, so that the witness may be abie to ahbswer ne 
telligently.) 


Mr. BowM an (to witness.): Cannot you answer that as it is? 


A. That matter was left entirely . Col. Mason’s 
265 We had nothing to say about it. Col. Mason was going to 
Mahage it to sult himself, 

(). After you had purchased the Stark patent and had the Asslon 
ment of it, why did you want Mr. Everitt to agree that 5 per cent. 
is royalty should go to Stark ? 

A. We could not get him to say anything about it. 

@. But my question is: Why did you want him to agree to it? 
A. We wanted him to do something. We wanted him to make 
some kind of an offer. We wanted some kind of an offer. We did 
not think it belonged to us to have to buy the Stark patent and 
then pay him a royalty 

(). But my question is: After you had bough 


ands. 


— a 


— 


this Stark patent 


Hon 
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and had the assignment of it, then it was your own, and Stark had 
nothing to do with —. Now, why did you then want Mr. Everiit 
to agree that Stark should have 5 per cent. of the royalty, which 
you agreed to pay him, Mr. Everitt? 

A. That was Mason’s idea; Mason’s; that was his. 

Q. Well, the 5 per cent. which you were to get out of Mr. Everitt 
on his royalty, under his agreement with your company, was that 
tO FO to Mr. Mason ? 

A. No, sir; it was just a price. Mr. Mason just proposed to him 
5S per cent. Mr. Everitt would not say anything. He would not 
say he would give one cent. Ile would say nothing, only that it 
was not good for anything. 

Q. To whom was that 5 per cent. to be paid? It would have 
been put into the pockets of the COMpany, would it not? 

A. We had an allowance for that. It would have gone into the 
company, of course, 1f there had been any such sum paid. 

(). And Mr. Everitt would not agree to it; is that so? 

A. He would not do anything. 

(). You say that he would not do anything ¢ 

A. Yes, SIT. 

Q. Was he not always willing to stand upon his agreement with 
your company ? 

A. Yes, sir; but when we found out that there was other patents 


he would not do anything. There was the Maine patent came 
Out. 
266 (). When you say that he would not agree to anything, you 


mean that he would not agree with you to this arrangement 
to divide his claim for royalty under his agreement ? 

A. No, sir; and he would not pay anything either. We became 
satisfied, by two or three counsel, that we had to buy it or stop our 
business, because Everitt’s patent did not amount to anything. 

(). Mr. Mason was your only counsel in the matter was he not? 

A. No, sir. 

®. How many improvements have been made upon the Everitt 
patent? 

A. They are all in evidence—I suppose they are all in. 

(Q. In your examination the other day you spoke of Stevens work- 
Ing on the Everitt patent and trying to make some improvements; 
where are the models that he got up? 

A. He was a trying to get up a bed-—Stevens was—at his own ex- 
pense; to get up a model. [do not know as it had anything to do 
with Mr. Everitt’s patent. He always said he could get up one that 
would not infringe on anybodvy’s patent. [I do not know where they 
are. I supposed they had been brought here. If they were not, we 
have them—-well, I do not know that we have Stevens’, he got up a 
vood many; quite a good number of things, and he would show 
them, and it appears that there were one or two, when he left—run 
away, as you might say—left at his boarding-house. 

Q. Where was that? 

A. On Spruce street, somewhere.; [do not know ; I suppose in the 
neighborhood of Sixth or Seventh street ; along there. 
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what we eall extra finish—not plain without walnut finish—when 


we might finish a bed in a dav, going over it very hurried] But 
In that plain walnut finish we never made any account of it, even 
if we spent S100 on it; but it was in the gold and ebony finish 


where we deducted that from the beds, the same as we did with the 
) eae pga 
springs. Mr. Everitt was always satisfied. Tle did not ex 


pect us TO 
pay for the extra finish o1 springs, or anything Of that Kind. At 
1 “ ; 2. Wet te " teas } , 4 It. 9 ‘ a. , , ~ e " ‘ ts } 
least he never found any fault, and Was always Periectiy Satishied up 
oI e e i 
. : , <1r } . oa ° ; I . , ’ . ~ 
LO the (l1mne We stopped PaVIhe him. lle alwavs Set med SELLIsh¢ (| 
with everything, and in fact told us he did not believe he could 
, ‘ ; a “eae eS gel ee 
have Qot any body in Philadeldiiia that Wouia fave Gone so we — 
ae } aed a) _ ko EINE 8 
sold so many beds and settled so well. That was up to six weeks 
of the time we bought Stark’s nt: and he was perfeetly satisfied 
a ad Se co @ : F 
with evi ‘thing : and Sala a. didi lot LOINK he eould rhiave rg) 


. } } “ 4 , — Se 2 } . | Pix . } 
nother ‘ea SC In Philade Iplita that WOULG have qgaohe hail SO Well as 


(). Do I understand you to say, now, that vou 
[Everitt the extra finish ? 


oe | » Ba, —_ aS) rey e % { , 

o Yes. sir: thie best finish we cad. We would take 1t off th 

} i¢ ] | P ot | *T i | = i *. saa ie 3 » 4 
bed, if the bed was worth ASLOO, and there Was 825.00 of extra 


eullt put on it. we would take off that S25.00 in setthne a M 


(). What about the all-ebony finish bedsteads ? 

A. J do not remember anything 1n) particular about that. ] 
It was ebony we spe though, where we made the reduetion. I 
think that Wi the ly place. 

(). Did you ae Audie for looking-glass fronts 
1. Yes Sit eer pape plates. 

Were they not all ; part of the bed ”? 

A. No, sir. We put the frame in, into the front part of the bed, 
and puta panel in—a mere panel ; and while a great many of them 
were so sold, if anvbody wanted a French plate put in we would 


take that panel out and put the plate rioht In. some would have 
ohne Way and SOME thre othe r—miostly the pret l ie | We could make 
the bed so that it was alwavs right and ready tor the change. Wi 


A 


did not consieier the looking-gh ass—the Irench plate we put in it— 
had anvil hin 1a tO do with the bed any more then | 
hed Ol) the bed Or pillows. 

(). You had these beds with all these extra finishes in vour store 
In vour stock, and in your branch stores at all times, had y 
A. No, not always. They never sold very rapid. 

. But you always tried to have them on hand, in the stock ? 

A. Always tried 

©. You did not sell, for instance, in your New York store aq 
bed, and then send it over to Philadelphia t 
iIshe S put O11) it. did vou ¢ 

A. No. sIr: hol often. Occasionally threat Was done. 

Q. You manufactured the plain and extra-finish ones asa part of 
the stock in trade to send to your different stores ? 

A. Oh, yes, sir. 
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et, in your settlements with Mr. Everitt, 


A. We did not in the fore part of the time when we first ecom- 
meneed. It was overlooked by Mr. Hale, and we paid Mr. Everitt 
, »\ alty TT) the sprinos for SOTMe time. ‘Then \[r. Lule found It out, 


we talked with Mr. Everitt. and told him it would have to be 


deducted (| he would be charged with the springs ;- and he 


CeTY} | i. ctly satisfied. 
(). Le Ou SHY that Mr. Everitt agreed that that should be taken 


A. He never complained at all. 
OO () My question is, did Mr. Everitt agree that you should 


| deduct the eost of the springs ? 
| A. Yes. sir: of course he did: he was alwavs perfectly satisfied. 
() | did hot ask what he Was satistied with. [ Waht to know 
] ‘ 


| Mr. Everitt agreed that your firm should 
t from him the eost of the S} ' o 
\ | had always understood so from Mr. Hale. [ do not know 
that I ever talked about the matter with Mr. Ieveritt. 

Q. You see that is very different from swearing that he did agree 
to it.- Then you did not mean to swear that Mr. Everitt did ageee 
that you should take off the cost of those springs ? 

A. am quite sure that l talked to Mr. Everitt about those springs. 
(). Do vou mean to say that Mr. Everitt agreed that you should de- 
i 


: Re 4 a — — ss is : 4 ‘) 
Valltle O| those Springs Wom fhlt ih fils settlements f 
‘ | | . , 

A. Lam very sure he did sav so: verv sure. 


i) c. 4 C eet are ? . 
(). The springs were part of the bed, were they not” 


4 ‘ i 


A. The springs were made for folding beds, or any other beds we 
sa mind to put them onto. They will go as well on one bed as 
Oh anotiner. 
\). Were they not a par of the Everitt bed ? | 
\. No, sir; I did not consider them so. A good many would buy 
it without then 
Q. You did not consider them so—was it not your rule never to 
sell a bed without! springs ? 


A. No, sir; we sell a great many without springs. There is no + 
particular rule about it. We sell them with the springs or without. 


Q. Did not you advertise to the public that the springs were a part 
of the bed, and that you never sold a bed without the springs? | 


(Objected to by Mr. Otterson because if so the advertisement will | 


speak for itself.) _ 


i 


A. | do not recollect anything about that. : 
J. (Advertisement shown witness.) I call your attention to this 
advertisement, and particularly to this language, “ None are sold 
without springs—special notice to the public.” 

A. I did not know there was any such thing in print. 

Q. Who attends to the advertising of your establishment ? 


A. Mr. Hale attended to it mostly, he and Mr. Roberts. 
Adjourned until Monday next, November 24th, 1879, at 3 p. m. 


a 


i 


ae 


>> 
ded 


~ 


HENRY S. HALE ET AL., &¢., VS. ELISHA E. EVERITT. 
PHILADELPHIA. Monpnay. November 24th, 1879. 

Parties met cl the othece oft the master. 

Present: The master, Mr. Otterson, Mr. H. S. Hale, Mr. Cheney 
Kilburn. Mr. Everitt. 

On account of the absence of Mr. Bowman, adjourned until Wed- 


nesday. Deeember 3d. S79. 
PHILADELPHIA. WEDNESDAY, December 3, 1879. 
Parties met at office of the master. 
Present: The master. Mr. Bowman. Mr. Everitt. Mr. Otterson, Mr. 
Li. S. Hale. Mr. Cheney Kilburn. 


| 


(‘ross-examination of Mr. CuEeEney KILBURN resumed by Mr. 


(). At the last meeting I ealled for theSteven’s models and papers 

, . ] , ’ , 1 . ne , } 17 ) i+ 477 . ; > , 
rawh up between vour firm and himself with reference 
to those models—are they here ? 


A. They Are here: VOs, SIr. 


bv witness: ‘| he three models offered In evidence by Mr. Bownian 
and marked, re spectively, “No. 60, Dee. 38d, 1879, R. A. WwW.” .“No. 
61, Dec. 3d, 1879, R. A.W.” “ No. 62, Dee. 3d, 1879, R. A. W.” The 
drawings and specifications also offered in evidence by Mr. Bowman 


ana miuarked Ga NO. O05. Dee. e. IsS7). iv. A. W.” 


») 7 oo Po ; , ’ 6 ey. x ,iy? ‘ 4 ‘ yy? > ee ir 
269 () Did you or your firm execute an agreement with Mr. 
‘ : = ae 3 c= 2% ioe = = — 
Stevens in relation to the models which you have produced * 

e A 


A. There was an agreement; ves, sir. [I am sure there Is an 
agreement. 

(). Was 1 sloned ? 

A, Now. | do hot know. cannot answer that question. Mr. 


a | ee ee om te ar ‘ade. and I think 
Harry LTate made all that arrangvement, Made the trade, and LOK 
< > } } } ' . 

; har 1?) 4 i i | aa ’ 2 OA: : ve" ryt 6 »? 7 | ‘ 4 “>. 7) T } } 
a Wiis 1h) 13 mLOll Where it Was done, oul i Calillou Say anything 


a 


(). ,ou saw the agreement, 41d vou not 
; ‘_? ee ® doin ae : ; a oe c anil 
A. | (iO WOOL LOITNK ever Saw It, nave no Yreecoilectloh OL evel 
seelng Il 

I <. hee aeen ] = — : a ») 
(J. Vo vou KNOW Where It Was signed * 
\ | ® } | tan ’ [ 11?) ] 1{ Yrs 10.) ad " 3 ‘tT s\1) 
le (iO TOU KRTLOW. SUpposead It Was S1egnea lh) IUSLULIL. 

t? | 


| 4 a te a 4 | — st rw fins ) 
IS thial papel now lh the POssess1on Ol your firm 

| 4 . } a . 
[l expect so. | do not know. 


] 


Ir. Otterson interrupts, saving that he does so in order to save 
time, and asks Mr. Henry S. Ilale if he has papers such as those 
spoken of by Mr. Bowman. Mr. Hale says that he has. Mr. Bow- 
man callstor the production ot those papers, and theyare produced as 
follows: Paper dated Boston, Massachusetts, July 28, 1578, signed 
Asher B. Stevens, and recorded [in] Liber “CC,” 25,480, Washington ; 
the paper offered in evidence by Mr. Bowman and marked “ No. O4, 
Dee. 3, 1879, R. A. W.”) 

(Another paper of thesame date in) Boston, recorded | in | Liber si H,” 
23101, Weshington; also a receipt of the same date in full for fifty 


45—Z58() 


~~ 


SNRY 


y 
| 


on ee 
— 


a 
—_ 


| 
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« 


A. About Centennial time: I do m 
| he stand Wels Yours, Was 11 Hot. at the 


Ti 
% ° . 

\. Yes, sir; excepting a part that Mr. 
ith ours. 


made an agreement to take his with 


(). Was not that place obtained for you” 


— 


\. | do not know as it was. 
?’ Q. Do not vou remember that it was taken by Mr. Everitt simply 
LO accom nor late Vou a nd o"] Ve Vou More space al 1c room 7 
A. do Hot recollect. j 
( ? But vou do not say such was not the case? 
A. I do not reeollect any such thine as that 
() Did Mr. Everitt have any GOOUS OF INVel nis on this spaee? 
\. It seems to me he had a washstand there, but I am ni Purdy 
sure about 1 
(). Was not the washstand yours ? 


YUCSS he had ho! Dalad ror it: if 


& | ) ? t rey } , \ ¢ , 4 
(). Lhen it was vours. was it not 
7 } ] } } } 
A. en hadn't Pel «| for lt | (oO hot Detrey i a eo VK 
: : :, ; 
LPUeESS We have it now It is good for Nothine 
j | ¥ ¢t 
\ ). neh it Was VOuUurs, Was 10 hol 
] + + | if } j 4 ] . 
| do ate) rf) bnhK \V ¢ (‘OTS (| rec a —~{) ij nay eae 
( ) | lr, f ? rh Ure Ft OR sz sy bacant + | ! ] ) ’ ‘ 
4 Cit } ore Se ‘ I Bik CAIIVUU i i i iit) \ 
} 1: } 
COS ger QO} (ii lov). CO)? “TET @>) | Wid] me aay ( oy t ’ 1} 
¢ a | 7 _} 
Was hot vours at the time 


4 \ c 
;, e , ; 
A. We did not eonsider it so 
(J. - am nol asking you what vou considered Was 1b not 
| ] 7 —* ’ } pet — iret rT +] t 
. £ AO NOL KNOW ANVTLAINAG ADO tial 
a } ] ee | ; } +) 
(J. Who made that washstand 
4 ‘ ] 
\. We made it 1n our factory 
] ay _ | . ae ' ~) 
(). With vour labor and your monet 
} 
A (Oli, Ves 
rau? } } | 
mae () hen why did Ib pDeLone TO AN DOOCV ELS 
1 } — = 
\. | think it was to pay us ror that washstanad 
a ] ? aes 
( d. I | ne wanted to buy 1t 7 
\ [| sera) | } } ry] } ] } wet | | rN i } 
4 ° & ( ‘ Lit c4 I il (Jil 5 hit Wet iL Led | ) Siig \ ( I ij Prive 
ee be 7 ; ) my 
ahd We Gla So. le Wahted to ex hibit it 
- & .) , 7 thin +] > iy i ] ) Iya] it} ?} t |} »y* | ‘ } | T ] 
fg. «aihll Lie OLOeCr VOOUS Ol) CXDIVITION there velonved \) Ul 
thev not ? 
‘ . 1. = saad 
A. Yes, sir: at least I do not think of anything but wl a 
i . } ] } ] } , ‘) 
(). You oceupied all the space, did vou not‘ 
’ DD , ° 
A. Yes, sir. 
4h . 1] a } = 
Q. ‘Then why should Mr. Everitt make such an agreem: 
hay "y Silesia hie Gallina ee ae a ee | Peer wecud bine ) 
lave stated to pre VOU Ohe NUNaALPeCG GOUAPS TOP TOLLS 
rs , ‘ . . . t , : | 
A. That was to advertise his foreign patents. Ile was to have the 
ey , : } ] ae ; | i } 4 ; = 
pl 1 \ ne ve of com! ne there, and something of tha Kl, bO SIO LL} 
} . . . en | | P , ’ 
ls to foreigners and sell patent rights. Thatis the way J un- 


OUT be v 


‘ 
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: ; . ; , sy fg. ea, al a ae 
qaerstood it: he was LO Have the priv liege O} selling tnem whnenevel 
v ] } 7 
{ Lit tt tj 
: >| } J 17 gi } } . ; y lv | 
() He had the mght to sell the bed, had he not, to anvbody he 
Lie Seq \j lit if : 
4 . . . . . = 17 | 4 a i. ss = Pe : 
\ LHe had the right to seli the patent right. He alway S Clalmet 
} ° ] } j — ee = _ | an 
LO have e rloht to take out letters patent Ih foreign countries, and 


} | ’ . ~~ SS , - " | , ¢ 
he used to come there and show up our beds to his customers, but 


, ' . | } | 
he had no business to sell our beds. 
r a : ] j 1] a ] ] ‘sD 
(). Did he go there to sell the beds 
re oe i » Mes 4 | > ea y ‘ 
Te presume he Glad. | was there a very httle mvseil: he was 
‘ } 
1] ere HOS (>) Thi ry rye \I Crict Wal 1 Live Ce] ‘aeeeerae 
— } 1 : ’ 1° 
A ( ) You ar j 1} rioht tO 1] li 1"¢ \\} | f}is rion 1 ~ Baeaes, 
} 7 , ] } } 
LIS } ile] ' ] c it TQ) ror rpieers i 1 \ l 
\. No. si 
, ss «Dies ee a? — vou S100 | of him | i¢ 
J And vet vou savy he agreed to GIVe VOU - LO {tel ll) Go lt: 
+ ‘ . . ) . 
‘ x > . : -* } aa ‘ : ce a = 5 Js ; cae 
\ yes, sir: fol having the privilege OF COMlINeS and ShHowlhe, and 
P i < < 
] 4 i } . ] } — ee } 2 
tLnat was to Tix the stand up: l think we did the most of Wt, put 
a i 


< 
sai ai aie ae =. eS eo eee eee 
round a very nice ralulmnse, and all that thing. 
Pua , . 4+ y > ° 1} | +> ft. 4 
(). But was 1t not ior your denelltl 


. rt. 243 ae ie. dl 
A. I presume It was, but for Mr. Everitt’s benetit at the same 
() Pid not vou have some one there to exhibit this bed for vour 


\ \ eS, SIT. 
’ 1 | } ? } ] } = : iy 

(), Can vou tel] me whether thi peas aha hedsteads manufactured 

, } 


since 1875 have the improvements on which were patented by C 
Kilburn ? 


‘ 7 j . 4 ; 1 4 c 
ye | (oO hot recollect the exaet Gates O} that patent. 
i 
ry ] . Ss ] ; a ee : a2 ] ae | = hz: 
(J. Phat I have not asked vou; but have the beds and bedsteads 


1 es es —— } 
h were manutactured since LS7jo 
was patented by C. Kilburn ? 
Id t pang] lect he date 7 ae t- | 1. : ‘| 
'* ago not recoitect the date of the patent: qo not KNOW When 
+ | ; . * ‘ - ‘ . ae 4 : . ' woe } . } . 
Line patent Was taken out: but all that we have made since the date 
‘ 


of the patent have had them on. 


: . ty ] ] , . ] y , 
i. In answer to aquestion asked you the othe) adav. on. Cross- 


i i 


oe 


examination, as to who your attorneys were, when 


asked you 
whether you had other attorneys besides Mr. Mason in reference to 
this matter, you answered ves: but you did not tell me who those 
ys were?’ 


ie two Mr. Howsons: they have alwavs been our patent 
re } " ee : 
iwyers. ‘They have been for a number of vears. 


—"s 
ev 
— 
. ee 
— 
— 
at tt 


(. The same gentlemen who were called and examined in this 
A. Yes, sir. 
Re-examined by Mr. Orrerson : 


(). A great deal has been said about this washstand: I mean this 


i i 
washstand that was at the Centennial Exhibition. and that was on 
the platform there erected for Mr. Everitt: you say it was made by 


your firm ; do you know how your firm came to make it, or by whose 
order it was made? 


HENRY S. HALE ET AL., &¢@., VS. ELISHA E. EVERITT. S41 


A. It was made by Mr. Everitt’s order. 
). You made it for him ? 
A. Exactly. 

@. Who furnished the specifications and drawings, if there were 
drawings? 

A. Mr. Everitt. 

(). Was it an invention; did he claim it to be? 

A. He claimed it. 

(). And took this means of bringing it into notice 

A. exactly. 

(). Ile was to pay you for it, but never did ; is not that it? 

A. That is the wav I always understood It. 

Q. Then do you mean to be understood as saying—or what do 
you mean to say with reference to his bringing customers to the 
stand—that that was a privilege accorded to him by voursclves, for 
a consideration ? 

A. Iixactly ; to show up his patent. 

(). ‘That and the bedstead ? 

A. That and the bedstead. He had the privilege of coming 
around the stand any time he pleased. 

@. And when the Centennial was over the charge was made to 
him in his account, without objection, and he gave you a receipt 
for it? 

A. Certainly; I never heard any complaint about it. 

(. Has it ever been referred to sinee. until this litigation ? 

A. Not to my knowledge. 

Q. ‘To avoid confusion I want to ask you whether you meant to 
sav, 1n your cross-examination the other dav, that you went to 


ee 


Washineton with Mr. Stevens on the subject of the patents for fold- 
Ing beds? | 
A. No, sir; never. 
». You went to Washington with him? 
A. I went to Washington with Mr. Stevens about the chariot 
chair, but never wene on the bed business. 
Sta (). Then that trip nad nothing to do with the folding-bed 
business ? 


A. Nothing at all. 


Owen D. Roperts recalled and examined by Mr. Orrerson: 


Q). Can you state what all the items of this charge of SHU.SO were 7 
A. Tean. I brought a memorandum with me. I have a copy of 
the bill here, but, unfortunately, the book which contains it has not 
been placed anon? the books whieh have been brought here to-day. 
I can produce the book. The bill is dated L6th May, IS76; Mr. E. 
KE. Everitt to Hale, Kilburn & Co., one platform $25; carpet for 
same, as per bill, $40.80; 9 feet of railing and posts, $15; lettering 
sion, S10: total, 890.80. The book containing this charge will be 
produced, 

Q. On page 5 of your testimony-in-chief on behalf ef the plain- 
tiff, speaking of the contents of the sales books, you say “that it is 
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a J, ie 
7 . ?7 7 ‘ > > 1. ‘ an io 
the book of charge in all cases except to retail parties shows bills 
; ’ “2s 38 . ' ~~ — | 
Loyeet to eash adiscoulht Will vou tell me what you mean 1 bhnai 
+) 


\. Ido not think the reporter has punctuated that correctly. I 


1] wana b a : = ca } ma, 
Wiil read 10 as rave 10: he Sclic DOOK, whieh Is the book ray 
° ’ } 
Marge, | Gases except to ret parties, shows bills subject to a 
? * } " } } } ‘ Lionl ; _— 
( (List that ys. ail Dllis In tilat DOOK except Dbliis to retall 
, 
tL] stpbiect To a Cash GIscounet. 
16) . ' ! | . _ » {}* ‘ ue tT , ee ‘ y 
(Q). On page Io, vou say —No! that is Mr. Hoffman's testimonv— 
‘ = . . ‘ 
rh] hyal] ] 1} ] ) ore + | ® hy +} "a2 
1@ SaYS ‘That the copv DILL book discloses the Pact tirat they heave 
. " , } ‘ ° . 1] . i , a . , } p wet 
meen of OF thi ong price  VIIIs rom fwenty-foul Phidid oa healf LO 


] } ] : ie * ; me New Var | ~Be7) ° . Be _ 
nree and a third adiscoun rO thelr iNew ark tore: thr rs 


i ; 4 ff ‘ i 
. } ’ 
, " . 1? t } ‘ hhal 1 1 
()] ei Titd 135) Beetere “PQ)TERS EL] 1d) =() PIVTICH) I< Liveil oh reeetas 25 ak is 
i et iita ‘ til i i 
; + ; 

. . ’ wh 
nere a reasol) TOF It 


. | | 7 oa os ‘ oO ‘we 
A. I Is FLOU SO, as Mir. Llofftinan puts It. emH1ce the establishm« hit 


A 


‘ 
> Wa: 4) sil a il XT 'f kt and 3: lt i} - 
f the Baltimore store the discounts to New OPK ala DartllMsore 
} j ) 
; ; . i . " ' } F t Ts)??? r¢ b's gd 69) r b 
Mave Deel Lhe Same preci: ae L fie Boston store Was three and on 
, ‘ i 
i }) Cen less, for the reason 1 eC Tl vear we agreed to 
O f the rent of the boston stor Wd in consideration of 
‘ } ] : | 7a 
| bat expehbhs \\ ide tie GIscoul three and One-tiilVra 
, } : | 
‘ 4 4 . , . +4 } . es 
ss than to the Baltimore and to the New York store. After the firs! 
‘ ia { | we, WL 11}? | ) ae = . ia = Ws thy “fllile. 
’ } 
] , 
{> 1) eos VHOEISH) Iho t | Se 1)] nel “TOPS 1} New York. ston, and 
x a 
‘ nae \\ tly py ny 1 n that connection with reference 
re | Beet l‘é Wai iil it ‘ } ? 5 Pf “ i i ; (Jitild ti Ee A } i 
"e- } 
{ lt] C(LUCLIOT! Ol ee >) 6 h 
4 | } 1] ] ] ; } . 
ware IS Lhe SOLe PUPPOSs an establishmen OT these Stores, 
. ’ 1 
] } ] , exr i 
mat is, it Was made the purpos the minds of the men who took 
} > ) 
rroe of the stores at Baltimore a Boston 
| } a 94 | . } } , ] . + > ¢ } ’ 
©. They had opened the stores for their individual interests, bul 
} Sa 4 => _ — ] ; ; . _ im + | ' Ls ltia 11) 
at sehere Nn takKIne Vour Foods Was M LTLrOaAuUE! LLIUSU SCC IGAIVICA If) 
, 
Pit pssé ( Alen 
\ Yes ~— | }° 
« } \ , 1 4] ' + | r\ITI°% yr firmayp tine th tores 
M Liat that Was tile Plad } » VU OUT iil i lk ASSISUIDLIY i Sc SuV . 
PoOLTVe market to thie YOOCS 
4 ‘ 
\ y es <1] 
he | . of { si i = 
( ) VOLE {)j | '¢ CNT) hses ‘ay ae pst? ~ OPES Were COATVEA i () Lids C= 
‘ i l j j i = 
1] IL. Were Brie \N 
\ \ . at . j 41  t | ] f 
()j MIL tlie red) Lila si) LK OF. 
< | 
Daa } ‘ ] ] , > aa wie = i ‘ agesry t T«é > 2 K 
but that Was hot charged \ir. Everitt’s account, was It ° 
\ ‘ \ . Vy, ‘ t ' ¢ 
' No, SII not to ly lve Soa OUl) 
11] ‘ } j : ' {* | , 1 
7 4 _ 4 ., +> es * ‘ ; cy , “y/1. 1 Q "< ‘ ‘ 
(). Mr. Hoffman savs that the first sale of these goods was made 
? F; ] + } Big, “ ] ; +3} 
» the ~th of septem bel LS74 IS that So 
i\ Phat is not so. Che first eharge in the sales book shows a WCC 
ae a a \ <a | - — 4 TY ! : 1 glolirwaraci 
ered to R. freeman September, L574. hat bed Was dellveres 
} : -4) ] } = &h : ee ea ld a 7 ae : - 
1) with the ande Standings that li be Cou not seil 1t 1t Was to 


} } ! . 
e returned. It was returned because he could not sell it. 
1] ty ae: ; 
() [It has not been said when the first actual sale was; do you re- 


Q. Have you any recollection in reference to the books as to the 
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order Ol) the siiles book prior LO 18/6: \[r. LLoffman refers LO such cl 
Stale oO] thines 1 those books ? 
A. The only differenee between the books that I ean detect is that 
we vious LO thraat time the folio page ol the order book Was hot 

Zia put on the bill head, and consequently did not s | 
sales book, which is the only difference I ean see in the books 
prior to and subsequent to that date. It did not affect the correct- 
ness of keeping the books at all. 


ae 
< 


(Mr. Otterson, in personal expt. 
call for the production of the lveritt pate Da pers, 
Pape 4(), thet they Were i}) the envelope si aled Up apd in the bends 
of the prothonotary. [le how savs that that was a mistake. The 
papers were never in the possession of the defendants, as far as he 
knows, but always in the possession of Mr. Everitt.) 


(). In the bills or eharges on vour books for goods transferred to 
the New York store. were only bedsteads included. or were there 
other articles ? 

A. In the bills which were sent to the New York store? 

(). Yes, sir; and which were referred to [by] you in your testi- 
PDOnV On PaO 1? 4% 

\ Yes 31] there were oth I’ woods, s lh oas Springs lex le 
springs, and mirrors. 

(). You stated in your former testimot hat tual cash pay- 
ments to Mr. Everitt for rovalties would 1 ( Pes | bd al | times 
In amount, with the receipts, and that th | e Was made up 
In charges and merebandise against 1 ud examined that 
account to see what those particular ite ( ree were 7? 

A. Yes. sir: LT have a memorandum here. (An aecount of the 


7 ' " , P P va" 7s} } \ ij e I: - 3+ > _ . 4 . ' +, ' = 

items Of merchandise Which Er. Averitt reecelved aS Casi, taKeh DV 
] 24> ry? } ] F . eos . +? + >? ly ae _— — 
i Ittiess Tro the DWooks how pPTCSE IID, mPOCiuieead Wy blidi. Lid 


handed to Mr. Bowman.) 


C). In vour cross-exatiimnation vou stated that the defendants sold 
j . } } ore ! ;' ) 
the Iveritt bedsteurd to Daniel M. Kareher & Sons 
] } q } + ' ; + ~ i & 
\ i ado hot th nk stated that tiie “=O LG] { | Pilllik Wiis ASK EE 
: ; ', 
Lhe Gu StioOhn, BULL COULIG NOt albsWel 
’ } } i] ; . } } e) 
(). Lo Vou KTOW bhOe\W Wiethel They Crres 
A. Yes. sir: we did. 
() (‘. mane , fiz} { ] | al om onl . | thy }? } ] i 7 
J. ah you turh to the book 1 Which ii ¢ S Pet (it OL Cl 
} ») ; 
Sale : 
V7 ie i hc ~ 9 as ea ? en Ca 
\ 1 CS, SI] Can; but that DOOK Is NOt here. It Was Intended 
} | ' 1 | } ] ’ } cs j a°} wit! t } } i se cal Ay es ; vv» 
Chat It Should he DPrOWUOT| dow] WWitthl Lit DOOKS WHIelh) nave Wee? 
} i aes } 4 ; ] " : | . [ } 
brought here to-day. but I find that the book is not here. t can be 


produced. 
Adjourned until Monday next, Dee. 8, 1579, at 5 p.m. 


PHILADELPHIA, Monpay, December 8, 1879. 


Present: The master. Mr. Bowman. Mr. Everitt, Mr. Otterson, Mr. 
C. Kilburn, Mr. H.S. Hale. 


—— 
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Re-examination of Owen D. Roperts resumed by Mr. Orrerson . 


() You sald. 1h) CIVING the receipts for re the eash paid 
} 


- 


» } ] ae ] iia ‘ ——— — ec se 
would not correspond with the amount of the rec CIPts, and that thie 


lifference was merchandise or other things, which was charged to 
Mr. Everitt. Will vou state what merchandise was charged to him 
from timeto time: ean you do so? 
1. J dat the last me LInY, and handed him the account. (Ae- 
lit | | the mastel 


). 

\ lf Is ahh account of the chara “ shown in our lede charges 
if herenaha ind interest items agalust Mr. [veritt. 

? Phat is not cash then, is it? 

\. Vi 5S, Sit. i tS, and shows c} eash charge of SIG2.50. 

(). This I> th Sarne schedule that Was pro iuced before the Master 
it the last mee bli 

L. Yes, su 

(). And since that it has been verified by Mr. Everitt and your- 
self comparing it with the books? 

\ No, Sir: not comparing it with the books _ because Mr. Keveritt 
sald 4t was Orit 

(). Is it right—beeause the books are here? 


A. Mr. Everitt was to come to our office to verify it, accord- 
244 Ine LO agreement, as unde rstood rau the elose of the last mieet- 
) r. Everitt came and said it was all right. He came 
ow dies: on thai understanding, I think, with Mr. Hoffman, 

1 de lared threat there Was DO USe 1) looking at the books. 
Mr. Bowman: Mr. Everitt says that he did not say it was all right, 


ad 


ut that he said he did not know whether the figures were right or 
‘ay + | + 3 ila } , noht i¢ } " yacrer : ld -e: yr & 
10 that it would be right 1f the Master would say so. 


Mr. Orrerson: The question is not whether the master agrees to 
it; the question is whether the items of interest and cash, accounted 
Ise, Were right or not. 


Mr. Bowman: Mr. Everitt eannot admit that. 


] } 
or as merehand 


By Mr. OrrerRson: 


Q. What passed between you and Mr. Everitt upon the subject of 


A. Ae ord 1g LO arrangement, Mr. Everitt Came to the ofhice of 
burn & Co. manufacturing establishment on Thursday 
ist, in company with Mr. Hoffman, and agreed that there was no 
use 1n looking at the hooka, because, he said, that account Was an 
exact copy of the charges in the book, and that he was satisfied it 
Vas an exact COPY, and did not want any examination of the books 
(. And brought that paper in his hands? 
A. Yes, sir; he brought the paper with him. 


Mr. Orrerson: I offer that paper in evidence. 

Mr. Bowman: To which [ object. The witness, I think, has eon- 
founded this statement with another account, which was referred to 
at the last examination. As my client now states that he has no 


’ 


; 


-, 


; 


' 
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knowledge of the accuracy of the figures contained in the statement, 


[ must insist upon the production of the books. 

Mr. Orrerson: I understand that the books are not here simply 
bccause the plaintiff, in person, said that there was no need of pro- 
ducing them, the statement submitted being correet. The books 
will be produced hereafter, if necessary. Lask that the statement 


be put upon the minutes. 


1} : oe FJ 
i 


| he statement is as follows . 


) 
4 36 Py , 
(ct. ol. xXpense 


eb. wv, Mase., as per sales book ad Tiga  - _ 7 20 
lune 14. m . «4 o 6 wa. 1 17 
July 8. | re. icin 10 6 
Auo LS. ‘i. | ee oe 1 5O 
No\ }. 3 - ae Pe O5 

we ee 50 
Re eee eee ee ks Se eenere Ce 16 15 

S76. 

Keb 24 Mase., as per sales book a iad eth aaa Ll? 5O 
Mar. 3. * | a 2 00 

] OR TE D> 67 

Te) Sib... _ . ae 

a4 S26 taints ear D9 
May lo. Be Sag: ra 90 30 
at) = EN bs cic cine: oe eee Kee etait _ 21 54 
uly 10. Mdse., as sales book “C 1, , a eee ee 24 60 
Lug. 31. Interest - scat tat sidan AI Tac eek ti lanes ng eee 7 16 
Sept S. Mdse., as sales book “C1,” Ee ies cisddiabied es 6 OO 
i a ie 36 oO 

LSvd 


Aug. 20. Mdse., as sales book “A 1,” SUN sicinss Sb diseistsiane alah 
66 66 6é sé sé \ ee, 2 Py eure 


$428 71 
By Mr. Orrerson: 
@. You were asked, in cross-examination, if you knew the firm of 
Swann & Clark, of this city; can you say now whether they pur- 
chased goods of you? 
A. Yes, sir; they did. 
@. Have youa book here showing their account? 
A. Yes, sir. 
(). Is it the ledger? 
A. No, sir; sales book. 
Will you turn to it, or will 


) 


6a°7 
: a 


7 
a) I 


). the sales book show all the 


( 
sales to them ¢ 


A. Yes, sir. 
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T ? 7 > woe ° } 7 , ¢ 
(). is that the only sale of a folding bed to that firm? 


4 . i 
A. Yes, si 
j a . 17 . ] ( > i ; +) 
C). Lid VOU Se@Li TQ) Viitehell ray RR rYv¢ SHU! 
\ \\V’ = 1) ¢] j ‘ eC 4] 
yO aid | PLU Ot r tem ll}I) LO @X [Or VW agea y wer S Or bits 
i 
L)}hie 
() LTow recentiv was the first sate made ¢ 
\ Within SIX weeks Ot + | ioe ly) 
{ | , 7 
(). Was that an Everitt bed? 
7 
\ | cannot scl \ lt é Olah) Ded 
() \\: e a 1} ()} than { lie 
. sic 
\ | } 3 3 ae WW? 
4 Benen sci \ PPT) POs \ ¢ K TOW] { \\ ¢ OkKS 
j = 
i] » * 
| tide ley 
ty } ] i as a r \ . 
(). Did Vou sel] Prymby (\ ( L111) vray 
\ NO. S]] 
( Y 11») 
) Not at all’ 
\. No folding beds 
Lay, . ] | : . } 
276 Q. Did you sell Freeman & Miller 


id you sell Moore, York & Howell ? 


vember 30, 1877, reeorded in sales book “A” 1, 069 
(). Did vou make any other sale to them ? 
A. No, sir: not of the folding bedsteads 
(J). Did you sell to Allen & Bro.’ 


F } 7 
(). State when and what. 
} 1 } } j rp ] ] ] ] 
A (nN Sie: oO Heasltead Nia thy Foo. FECOFGCcU 1) SALES DOOK 
‘ 7 f*>ove 7 : , e's 1. — } ¥ — | 
A. tot»: tWO hedsteads., August Ith. Si/o, SAICS DOOK A. i 1} 


| 
one bedstead, November 6, 1877, recorded in sales book “A” 2, 591. 
(). Did you sell to C. B. Menech? 
No. sir. 
Did vou sell to H. C. Kramer & Co. ? 


). Did you sell to A. Barlow ? 
A. Yes, SIT. 

ite what and when. 

A. Sale oft OWE bedstead, reeorded Wn order book iu >.” page ya 
September 10, 1878. The order book is not produce | it 


. j 
J 


now 11) active use at the store: it Call be seen there. rat Was a 
cash sale, and did not go into the sales book at all. 

Q. Did you use the word “wholesale,” in your examination before, 
as applied to these sales, and if so, what did you mean by it? 
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A. We apply the term wholesale—— 

@. Iam talking about vou—not anybody else. 
A. I applied the term wholesal 


4 e's ee = lanciceNn: 

resnie To these sales SIMPLY TO ( eslonate 
] re % LL, a ae ae ol oe ce 
the difference between the furniture trade and the retail trade, which 


’ = } . » 4 ! ] { 1. a ai - 
was for people who qaesigvned § f use the bedsteads fO} thei OWT) 
A | 


. whol sal use 
(J Buy 1liv them out of your store”? 
A. Yes, sn 
©. And it was in that sense of the word thut vou used the term 
aan ta nT lac » 99 


A. Exclusively; ves, sir. 
(J. These dare all eitv firms that Vou have spoken of" 
\. Yes, sir. 


Do you know where these goods were delivered in any ease? 
| do hot. 


Phat would not come under your knowledge ? 
No, SIP. 

. In your cross-examination you were asked with reference to 
an entry of May Sth, 1875, one crib, No. 3, plain, and mattress, fr 
the statement of the New York store: andthe 
was the price of 1t,and vour answer w: 


erlbp and mattress when vou said “it?” 


( - 
hen the 850 was the pri 


>» = . 
price O} both. Was lit 


] 
©). Can you turn to the book, or | 


OOK, Or have you any means OF l ling US 
Vhat thi price of both Was, as there cil’ two articles ? 

\. The price of the crib in that instance was $40—the list price 
. And the mattress was the $10, maki ge $50: was that it? 


‘ «1 
} i | . ’ “ ¢ ae t i 
A. Yes, sir. 


. . 
L. © as settled for the 


j i ‘ 
bed wuent ; ee eee ) 
1ISt price of the bed. exclusive of mattress ? 
\. Yes. si less the discount. 
y , 4 ] >. a , ] ] | } 
Q | ndoubtly ; the discount taken from the bed a One, and not 
from the price of the mattress ? 


! 
A. Exactly. 
(). Was there on the same d 
neered and springs ? 
A. Yes. sr. 
Q. Tell us what was the price of the bed, 
— oe 
A. The price of the bed was $95—the list price. 
Q. In your answer, on cross-examination, you said that th 
price of it was $120; thatis, that was the price of the bed and springs? 
A. Yes, sir: that is the price for which they were sold in New 
York, at the retail store. : 
(. Then, in this and that instanee you settled with Mr. Everitt 
upoh the list price of the bedstead. deducting the discount ¢ 
\. Yes, sir 


Q. On the 22nd of May inquiry was made about one bed, No. 3 
veneered, and spring; have you that? 


‘ 


TRE RI mo et me ee 


uF 
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= We have a statement showing that; yes, sir. 

They sold together, you said, for $112.50. I want to know 
hat the bed sold tor ? 

A. The list price of the bedstead was S95. 

QM. On the 2nd of Oetober, 1875, one bed, No. 1, and spring. 
You were asked what that sold for, and vour answer was $130 
or the articles. I want to know what was the list price of the bed ? 

A. S140 was the list price of the bed. 

Q. And you settled with Mr. Everitt upon the basis of $102.06; 
does that dppear there? | 

A. That appears in his account book ; yes, sir. 

(). Ilow do vou get at the $102.06? | 

A. By taking ten per cent. and ten per cent., and ten per cent. 
from S140, which leaves a net of 8102.06. 

(). September LS, LS7o, the return from the New York store ot 
that date shows a sale of two beds, No. 38, plain, and springs, 
S195.06. What was the list price of those bed separately ? 

A. The list price of the beds was SSO each. : 

Q. Do you know what they sold for separately ? 

A. Ido not; Ihave no means of telling. They were sold in total, 
and re Aaja o us 1n total. 

he two beds and the springs were sold for a round sum? 


i 
Yes, s 


(). Is ii an entry there of one bed, No. 1, plain, and springs ? 
A. #160 1 for the two ? 

(). Yes, s 

A. Yes, : 

( oO you — what they sold for saan : 


). J 
A. I cannot tell what they were sold for, but | can give the list 
price. They were sold for a round sum. 

(). Does it appear whether the two beds Just spoken of, of Septem- 
ber 18, 1875, of No. 3, plain, and springs, sold for $198.60, were sold 
tO one person or to different persons ? 

A. It does not appear, 

@. What was the list price of this last bed sold for S160 ? 

A. $140. 

(Q. On October 9, 1875, was a sale of one bed, No. 3, and sprin; 
do you know what that sold for ? | 

A. $112 for the two. 

(). They were sold in a lump, were they ? 

A. Yes, S] 

Q). And you have no means of telling what they sold for seperately ? 

\. No, sl 

). What was the lis t price of the bed ? 

A. S95. 
219 (). October 30, one bed, esha dapat ie shanties tga. seas Pad 
can you state te Sue were the separate prices for which they 
were sold ? 
A. No, sit 
(. What’ was the list price of the bed in this instance? 


d. 
A. 40 
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er HENRY S. HALE ET AL.., . ELISHA E. EVERITT. 


() PDovou remember anv one else eonnected with the firm say- 
A. A member of the firm ” 
(). Any one connected with the firm 
A. T remember myself saying that if Mr. Everitt could show, at 
anv time. we li: i not paid him what was due him he could colleet 


It WILhOUT reward to the recen S elven. 
(). And he signed those rec wiinin with that understanding, did he 
hot 


\. I do not know of anv understanding with him to that effeet. 


(). He refused to sign unless you explained to that effect, did he 
not? 

A. I cannot give a positive answer about that. 

(). What is the best of your recollection ? 


A. My recollection is that Mr. Everitt spoke to me about that 
time. I eannot recall the time nor the circumstances, but I do re- 
member Mr. Everitt asking me one time if those receipts bound 
him. J told him that if he could at any time show w ehad not paid 
him what we ought to, the receipts could not bind him. 
(). I think vou have already stated that you are the chief book- 
keeper of this firm ? 
A. Yes, sIr. 
(). And vou therefore have a general knowledge of all the books 
Kept bv t the firm, have you not? 
A. Yes, si 
@. Can boa state to me in what books they keep an account of 
the manufacture of the Everitt bedsteads, and the number made ? 
A. Yes, sir; I can. 
(J. What books are those accounts kept In? 
A. A small blank book, about 8 by 10 inches. 
Do Ol 1 keep that book ? ; 
Yes, sir; I do. 
i). Is it cnc? 
A. I think not. I know it is not. 
280 (). Has it been here during this investigation ? 
A. Yes, sir: two or three of them. 
(). ‘Two or three of these books ? 
A. Yes, sir; two or three of the books. They are small books, and 
ast as one was used up another was taken. 
Q. They are all in exfstence, are they? 
A. I think they are. 
(J). Can you tell me where they are? 
\. At the office of Hale, Kilburn & Co. 
(). Under your care? 


A. Yes, sir. 


— 


— 


Mr. BowMAN ; L eall for the product ion of those books. 


(). How many have been here ? 
| cannot say; but | am under the Impression that there were 
ast two. 


HENRY S. HALE ET AUL., &¢., VS. ELISHA FE. EVERITT. 3500 


Q. Irom the books which you have examined during the investi- 
Fatlon ol this cause, are you able to state how many of the Everitt 
bedsteads were manufactured b Ay the defendants ? 

7 
AJ] 


A. lam not al 


le to say, for the reason that the first. and quite a 
number, were made by simple day work, without taking an account 
of the number made or the patterns Lbere 

Q. Did you make up the statements which were furnished to Mr. 
Liveritt from time to time in settling his royaltv with him ? 

A. | did Hot. 

LJ. Who did. that? 

3 The frst man that mad them Out was Mr. John 
the assistant book-keeper; and the next was John B. Kilburn. 

(). Were they made out und 

A Yes, sal’. 


+ : — ” ss ] Roi 
Q). And according to your wmstructions, irom the books‘ 


ier VOUr SUpervision : 


) 


(). Can vou state whether any statement was ever furnished to 
Mr. Everitt of the amount or number of bedsteads manufactured by 
lefendants ? 

A. None, LO miyv knowledge. 

Did vou know that he was entitled to such a statement ? 

[ did not. 
The firm, defendants, instructed you to make out these state- 
atom: Suppose 7 

A. Yes, sir 

Q). Did they or vourself regulate the basis upon which Mr. Everitt 
dhesala be allowed rovalty ¢ 

A. They, alway 

(). Would they go over every item of sale and instruct you what 


amount to take as your basis upon which to allow him royalty 


). How did they arrange that ? 
A. The re Was a oer discount given to wholesale dealers, and that 
was the basis on which the royalty was figured. 


} 


(). And the defendants fixed that discount ? 
A. Yes, sir. 

. . ' ; , 
Q. Mr. Everitt had no voice in that 
A. No, sir; not to iny knowledge. 


(). Phat was what @overned you. was It ? 


*) 


) ie 7 the list price had nothing to — it? 
A. The list price always had someth Ing to do with it. 

(). Did . eoverhn you in fixing the amount upon which you al- 
lowed Mr. Everitt royalty ? 

A. Ce sr 

Q. In what way? 

A. There was « printed list price of every style and size of bed- 
stead. I*rom that list price, to the wholesale deaiers, there was a 
certain discount; and that list price, less this discount, was the basis 
on which Mr. Everitt’s royalty was figured. 
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HENRY 8S. HALE ET AL., &C., VS. ELISHA E. EVE 


A. The bedsteads are built either to receive a mirror or a panel] 

. ° 
either can be put in. 

(). But would it not take a differently constructed bedstead for a 
mirror than for a panel? 

A. Not in the least. 

Q. Then the mirror would go as a part of the bed, would it not 

\. It would go as part of the bed, ves, sir: part of thi ke-up 
of the bed. 3 | 

(). Just the same as a wardrobe with a mirror front in the dvors? 

A. No, sir 

(). Are they not all part and parcel of the wardrob 

+ P . . ] } 7 

A. No, sir; the mirror in the wardrobe is so arranged that it can 
be never taken out but the bedstead is so array read that tl niirrol 
can be taken out at a moment's not ice, and a pan Inserted. 


} ’ 
i ’ . oe . , ] " ; 
(). Did vou ever know of a case where a mirror was shipped ofl 
i 
a1" + | L, = } 11) | + Vi ) ‘ ; a | | ] —— 1] 1 | ; 
Withh the De Uliess 1b Was pall OF Ure ed alld SOLG W 1} 
s 
\ | ] 1) t 1? | i } 1” 1} 1) | } | ’ 
A. £ G@O HOU. frememoer any such 1THnstance. Calls] ner 
C | ] + ] j - . i + . ~t . »- ¢ 
of a bedstead being sent away without a murror, or out a 
; ] 
Peale dl, 
) » ‘ . 7 ’ 1 ‘ 
282 \ ). But very few, were they no 
\ rayy ] ; 7 ‘ } | ] » 27 1] 
‘= there Pletal been SUCH Os hel ae 1 cit L1O Call biren) ii] LO 
1 
Ma NOV-“ 
f | = , | [| ) 
J. VO — KNOW ). iclels 
I 2 # } ] 1 
\ i iO Wot think | Cvert heard Lite 1} Pri Deron 
} ’ 2 ] _ 1 ] } 1 , | } ; — 
‘ 4 ae ’ sic , t ; " cy sf } 1} ‘ 
(). If the defendants sold fini a bedstead in Decemb Si 7, 01 
my Jantary IST7S) for S200 ht Stew. Ber) gees 
It) Jebtl in ee f , LOF det Wil LLICI] DOORS SLIOW Lt! 
\. Yes, sn 
ae } Se ] ] ? . 
‘ ‘, ie y . . ‘ . ; 
() \\ | VOu ay KING enough to turn 1 { reeount 
\ | ; } i t } } t } | 
\. | cannot now, because I do not know w Lt sold, and have 
} j 
WoO KYO-W doe of thie ieCouUunt 
{ ] AY y } } j ) 
() | \\ ism sf an OO Tih ivnew i ¢ yy t)rsiri ly ~ } 
\ \ cy? »f Py} 42? } ] i Vrs ’ ? + | } | ,7¥1) ' ly 1 
PTCA Phyed dd \ ePCLS pict \ L ere Bw i i i Lt i \ Citi ‘> \ \ ‘ 
1 ’ r } } ! \ Y } ’ 
been sold. They are not sold when they go to the New York braneh 
STO} 


A. (Referring to the bill.) “ Januarv 23, 1878 l a 
sav now, without examining all the bills, whether th 
turned as sold from the New York store 

QM. Can vou show me anywhere in the account wl 


furnished as ben eorrect ane 
that sale? 


1 

entry of 
A. I cannot, at the present time. 

(). Can you show me anywhere t 

the defendants, of rovalty on that sale 
A Cannot HOW. | \\ ould have LO look the Ma ble 

S] eelal th Ine. 

i. 


is one of the defendants’ bills. 


} ' BR 1] 
i SLOTS rid! 
) eT pie TO 
: . 
4 ; ' 
} {) i \ T? 0 oo 


ty sf 
1 i Vou ff) y 
ease any 

7 j ? 

:% a4 ? 
mVeritt. DY 
'y} 1? ‘ 
| Li}? { _P— ral 

4 


; ' | be i 
(). [ suppose there is no doubt but that the bill IT have shown you 


IO HENRY 8S. HALE ET AL., &¢., VS 


ELISHA E. EVERITT. 


of the New York store bills. (Re- 


ferring to the return of sales from the New York branch.) TI have 
’ } } rp) } ; ” po sides - eee ” ie a | saith ane 
Lhe bed wir qdate Was G1Veh as January Lae), LS(S. ii Hyer Was 


+ | i. —_ ie . 
SOId ON) Deeember LOth. as the margln of the bill SHOWS, alldi IS Ve- 


' (). At what price’? 
1. 82 (U. whieh agrees \\ ly tha bill | have SOOO. ten off I ives 
a ’ 
®. Can you show me the return to Mr. Everitt of that particular 
bed 4 
A. Iean. (Referring to Exhibit No. 10.) In this book the dates 


: ] . ] ] } ] : T a a . j . . 
iven on which the sales are made in New York. so tar as wi 


can aseertain them Bere 1@ 1s rer ited O}) Deeemh r 14) one be | 
stead, No. 14, ebony, thre “Quarters I} }] S22 

(. How do you know that is this bedstead ? 

\. Because it is in the return from the New York store, and unde 
ne aat unde l whi i} th it is ch) ryan 

i, Is that the only bed sold or returned on that date? 

A. TY lt 1s the only one of thi: number ()] date. 

(). You say it is the only one of that number and sivle? 

\. Yes, si 

@. And you say they have allowed Mr. Everitt the rovalty on 
RIOD)? 

A. No, sir: $225 list We allowed him royalty on that. less the 
qgaiscount 

(J len, and ten, and ten? 

\. No, sir It, al that time, was one-th rd, 

©. ‘Then you have allowed him a royalty on S225, less one-third ? 

\. Yes, sir; which would net 8150 

(). The bedstead sold for S270? | 

A. The bedstead, with mattress and spring, finished in ebony, 


ALL’ > * na] —. . a | } } 
Ged, MaAttLVress ANd SPPrIne’s aha PIIOWSs, MCrC all Itl- 


] 
' 

‘ 4 

| . . . ¥. 2. 

ided 11) the price ol aZil. 


1 


hat mformation you gvet Irom the bill ahd receipt | showed 
’ 7 , . 6) i 
vou, and not from the book 


A. I get it from the return of the New York store, which I have 
here. I merely used the bill as a reference. > 
20. (). Clan Vou state whether the defendants did anv business 
with Abraham G. Sherwood ? | 


A. I do not know the name. 
(). Please turn to the return from the New York store for Feb- 
ruary, 1875 
A. In the return of February 2d, 1878, we have the return of a | 
eon January 28th of one Centennial crib and mattress, $125: is 
that the one? 
(). That is one folding crib and bedstead, $125? 


A. That is the only one of the kind in the February return. 


HENRY S. HALE ET AL., &C. VS. ELISHA E. EVERITT. O07 


Q. State at what price that was returned to Mr. Everitt. 

A. I do not (referring to Exhibit No. 10) find that in the return 
at all. 

Q. I call your attention to the supplemental account (Exhibit 
No. 1 shown witness); see if it : In there. 

A. (Examining the account.) No, sir: Ido not find it in here, 
either. 
(. See if you find it here. (Exhibit No. 2 shown witness.) 
A. (examining the aecount.) It is not in there. 

(). Look at this account (Exhibit No. 38 shown witness) and see if 
you can find it. 

A. It 1s not there. 

Then there is no evidence of that ever having been returned 

to Mr. Everitt? 

A. No, sir. 

(J. In that respect, then, the accounts are 

A. It is evident that that particular item 

(). Is that one of the books (book shown witn 
the number of bedsteads manufactured by the de fendants ? 

A. Yes, si 

(). Hlow many of those have you? 

A. I cannot say; two or three. 


] 


Adjourned until Monday next, December loth, 1879, at 3 p.m. 


) ‘ ’ | Po ; } ; = | ; 
PHILADELPHIA, Monday, December 15, 1879. 


Parties met at the office of the master. 
Present: The se ister, Mr. Bowman, Mr. Everitt. 

On account of the absence of Mr. Otterson, adjourned until Mon- 
day next, eet ni 2?d, 1879 


PHILADELPHIA, Jlonday, December 22d, 1879. 


Parties met at the office of the master. 
ee The master, Mr. Bowman, Mr. Everitt, Mr. Otterson, 


Mr. H.S. Hale. 
Henry 8S. Hare recalled and examined by Mr. Orrerson : 


(). Will you just please explain what are slat-bottom beds ? 

A. What we mean by slat-bottom beds is just the slats alone, put 
into the bed crosswise for the mattress to rest upon. 

(Q. Do you know anything about this Centennial platform busi- 
ness, and what the arrangement was between your house and Mr. 
Everitt on the subject ? 

A. I know that Mr. Everitt was to pay for a part of this, which 
he did. 

Q. Did you see the bill of $90.80 that was presented here for ex- 
penditures made on Mr. Everitt’s account, and do you know whether 
the bill was correct or not? 

A. Yes, sir; that is correct, according to agreement. 

(). Mr. Everitt said that you bought the carpet, and that he 
objected to it; is that so? 
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HENRY S. HALE ET ATL., &¢., VS. ELISHA E. EVERITT. oes) 
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A. (Referring to “ Exhibit No. 10.”) The first bed T sce here i 


August 59, 1875, one bed, No. 4, three-quarters, veneered, S95; fig 


a ; ’ } 7 { oz, . . +} at } “7 
Was figured on S6').25—7 per cent And also that month and the 
next month, in Octeber, November, December, the lot oft beds we 
heured at the Same rate. January, LS7O Lhat Was heured up to 
8 ae i ' Rae mee * hq 1 ie ue Ue 
February. IS 7b. when We Chahvd lout discoulits to ali OUF Wholesale 
17 ‘ ] | - : } +> - . } ) _ 4 + 
agents, and also changed it to him, and only kept off 20 ber Celit., to 
‘ P i A 
which we figured his rovalty 
= ; > a : 
3 Mr. Bow MEAN 
re , 7 oe ete 7 sail sl ; i | 
(). 1 did not understand your liast remark about figuring thi 


] ] } 
rovaltv: What do vou menn 
A. By figuring off the list price, and on the balance figuring hi 
ee ; , 4 ee ; S Loge €. 4 | ] | = ; 
rovaltv, down trem February. 1876. to the end. | should say—that 


! | 
‘ ;' aie | : 
Is, down to the time he eave Up tie store. 
) ’ 
BR \Ir. (OTTERSON 
ryyy P _ wo9 ’ ~ . } ! 
\). ilOst Wel settiements Ppa With bill j LDpOoT) Sales i] iq] D\ 
A 


’ ? . ] 


And entered in this book (Exhibit No. 10) at the time? 


Sete ca { | : se —: oe aad 
CS, SIF: and of Which he knew ali about. 


2 I atic tile 


— 


; : | = \? rylerardyi rit thre | ) 
QJ. When did vou hear any complaint about that mode of settl 


7 | ; i 
A. I never heard any COMpPlaINo Ub tO tile time OF the OMMIeiHCce- 
Menuet O} Ms iltigation, except here, mM this offices 


n“-n 
— 
Pi 
j 
i 
Ae 
~~ 
— 
—s 
_ 
—" 
—) 
. 
a 
+ 
a 
ed 
—_ 
. 
arent 
we 
a 
- 
a 
< 
— 
~ 


i 
: ° { 1} oN } T 
| think it Was Vet aulitughh. & rease WwW sSioan, out Lt am not 
_— . © ° ‘7 Rr 
250) positive ; it was a store on Chestnut street. | could not say 
. : 7 : 


look cil If 
\ rim 4] Cc : . oat \] | .44 \ 14 t | 3 
\ Othe best of mv knowleda Vil sVeTIUt Welt WIth) tiie Lyie 
j l. : } l. { | 
same dav to look at that @Garpet., or to look at the sume pa "] QO 


(). Dut vou are not positive chougii about It to Swear to It, are Vol 
. A ° 


ll 4 i 

bevond all question ? 

A SWeal to it to the best Q| i | now] (ie cllidi ( let hisat ii 
did go. 

() And Vet Vou do no} remember Vhere if vag 

A. I know it was in Chestnut street. and on the lower side, but J 
cannot tell vou the name unless I see the bill: of course that would 
speak for 1tsell. 


a 
—- 
memes 

“ 
= 

eee 
— 
— 
— 
—_ 
— 


stand vou to say that you 


A. Yes, sir: it was delivered to Mr. Everitt, after the exhibition 
Was over, at our store, 


SOLE, HENRY S. HALE ET AL., &¢C., VS. ELISHA E. EVERITT. 


Q. Do you not know that the carpet which vou have referred to 
riven to Mr. Everitt in trade for his platform ? 
A NO, SIP | do not know : do hot remember ali th Mn? of the 


(). And do not vou know that the platform was Mr. [:veritt’s, 
add for W ith his OWT]) TOTTE y,and that vour firm 
Mim this Carpel for it? 


A. It may possibly have been we gave him our part of the carpet 


ly ] | i | . ae ; : j ‘ ; 
r his share of the platform; but his part of the carpet, of course, w 
. 1 7 ial i ) 
| nothine to do with, because it belonged to Mr. everitt, and he 


A. Iam not able to tell you - | do not know what Mr. Everitt did 
(). Do you not know that it is in your store ? 
know it is not. 
11S platform ot Mr. hove ritt’s 

| Calhnotl tel] Vou. 
tlave not your firm got it? 
o, sir; not to my knowledge 


| ou not. from the Centennial 


u removed it. did y 4 


Ve built a new stan: 
(). And took the platform away, did you not t 
he old platform was taken down. 
@. And taken away by your firm or some one in their employ ? 
\. Of course; but whether his share was taken by our coneern or 
not} | eould hot Say. 
J. Mr. Ieveritt never OT it 
LOW I]. could hot say as to that. 
(). You were asked about the discount allowed to Mr. Everitt 


} } } } { } 
when he had 1 he store on hest hut street as vour agent: ado vou hot 


— 


on A. 


at the ¢ entennial. 


know that the 20 per cent. of which you SPOKE Ih your examdlnation- 


: a ; as : : aa Soe i aaa 1] ’ } . E : ; = : 
in-chief was the discount which vou allowed to your wholesale agents 


A. I know it was the discount we allowed Mr. Everitt and our 
whi les; ie agents: those ‘who bough tour beds in quant ities and took 
1e sole agency of sellings the beds and pushing the beds, in what- 
ever localities they were; to the retail customers, to whom we sold 
ond One bed at a time, We did not take off so much of ra 7 iscount. 
din a Preat Many cases we sold for net. 
©. It was not the discount you allowed to the ceneral trade, Wa 
it, in this city and other eities in this county | 


' r vy “ar Ro ‘ . . } % i A a 
\ \\ eli, | think not: 1t1s the d IScount We | lowed LO | he VW hole- 


; 


wreee trade 
Q. When you say “ wholesale trade,” do not you mean to your 
Whole- agents ? 


(. Do you know Mr. Stark ? 

\, Yes, Sir. 

Q. Were you present when his patent was purchased and the as- 
signment taken ? 
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’ 
PN ( () 1) if not vol prt t | 11] which w: Oly hat 
) lai LOT VOU Write Lilt (LLL yi VY Lai i Was riven at | Lat 
a 
*) 
1 , 
tlm 
A: L did 
u) \W: 5s no} Lf) ciiye Dit] -. PAT ( { { first money 10} thy] ! | nt, 
ae 4 cA AX) itt ata i i ci pecta U id i ‘ LUPidt ’ } ABiw SIL UN i 
t 7 } ’ ’ | 1 1 } rr} 
' ? oy } ,> : hy , ‘ tT bin ahve’ it - + ; yih\? . 
\ i Wrote HIS due DI aANnG Nanded that aue VILL to Vi » INDLDUPD. 
4] } 4 ',Y 
t | } Oa YT 17 } > > 
a Was VCTY\ MUsY at th ne, ANC ' Out 7| iN Ph) i COUPSEe, 
} » | 
. ‘ . ‘? i ‘ 
hande | { » NI mst; i iN Lili Was Ai { Pores Vy iit i [ 4 \\ is done 
; i 
| } » 
( ) bord wens } \\ Tt} | Lye 7? riya nrens ' t r sf. »L- oft 
La u KRTOV-"V’" aeran i | yal ijt Lilt pPPULLULIC OS 1 Lil LLL Pat- 
7 ‘ 
a Oe 
eClnit. 
\. Yes, sit 
’. i 
a , ) 
() When Was LIAL: 
\ r } + | ‘gal i | 
‘ Phat Ven Les if ‘ eh i repruar 
‘ A 
(J. By PO. Liiis SuUlt CONnIMe)]h:€ i \\ It not f, 
Y [ thin] he 23d day of F 'y, the day t] 
\ : eo SII LilTiLiliv Lt Wills Lile md CIN A (day (J I Cvpruary, t L{ Gal \ Lie 
» S49 P . 
qaue Dili Was writtel 
{ } | ,) ; , t } . 7v ; i ] } t ,* ) ‘ | ] | 
4 Ai Wile Lic i | ,? ULI Was Ib BelOre YOu. Tecel Ved bh 9 > oe 
. i 
} } } 
SIPINLENL « Lie Pa Lb fT] lb OLALK 
A. I I \ I le { a ee | Fe Pe, WNMent 
_ . 
(J. Who did recel Ve 
F } re Y : 
A. I do not KRHOW tbat anyooay aid never saw ahi assignment 
} 1 | + |} 1cry] ry) PVT oe) } ° ? te]] | le lea) cy t ] 
Ultli the ass MnNent’ Came Up Cali teli DY OK LINO It up 


| ee eae ae eee 78 that I first caw tl 
| we ZOU!) iby OI EFJOCCCLILER r, 18, , LLICI LIT SAW | 


4 \ 1 |) ' 
Dy NI i) ' VIAN 
r > f ] 4 ] } j ] 
, ? ) Le i eS eae | } ; ? > . 
\) Poult ‘EO, 9 Me. ( Lilia ,OUT JIT Owned i i Lid DeILOre bhat did 
. ’Y ; 
VOuL i110 
wee oat “i ts tu 
° IN ) il ccd Weliva ‘ ‘ Pi 
" j 5 ' . t , 
(). And IN 1) tliat Ve Q bbc milddi VOUP Tones QO] { (Gilad You hot 
' i = r) S210 nt w: POmM9 
iA. Sle. 74% PLL t . i tiita cliiti A { cil ci i LLiLit it Wil () Petbletitl 
17 \] | i } } \ | | 
, " i } ; ? ri ne ! ‘ 
ge Ni] ial a SBienr \\ i Bime i ceieGs) § CY i WV itl Untli thre CLerte 
a.WOYN l} i ( i 
{ ) I 4 ] : t ? 4 | 4 = 1 »] 7 yf 1, ] rly 
v- ij i | t i { Lidel \ ( i SEE EEE COWLEICCU i ( Lali Pci lel { Lt { bOoOUgH I 
s 
: | i ’ 1 } ? t ' t | 
maha pala ft lli VOU CA clidl Vii Me suit’ Was DPFOUCTII 1} the 
; } 
} ¢ . ; - 4 | 1} T , | . t 
hnited Slates ( i{ It COUPE TT) tlle eraneen Tt  otvalkK alitel Vou owned 
1h] ] ' ; 
LUIS patel toad \ | a) C2 
f } | ‘ t } t j ae , 1a” ? laqn + | 6) Tf 9 > t i], ; a. aS, 
\ if} ()}) Wal Lijelt i Cahn explalh that Is that tne Sult Was 
A 
1 ’ | } } . ° ‘ 
“— + ’ + j j 
DPOUGI Wmaer tl 


eres ’ ty . a re 
(). Was it not done for the purpose of compelling Mr. Iveritt to 


he sole adviee of Col. R. Mason, of Washineton. 


make some terms with you by which vou could get about. five- 
: | { ] ] > 
sevenths of Dp rovalty 
ee ee ee | ae 
i\ it WilsS COLL O Se as | Understvnad. I it would hot have some 


bearing upon Mr. Ieveritt,as he had repeatedly refu 
thing to do avout the purchase Of the Ste 
agaln, and We fel 


Cas though, after buying this Stark patent, he ought 
{,? Jy : " 
4H0—Z5U 


; 
a 
| 
i 
fi 


a 


tarl 


le tothes 


‘m had the tit 


ter your 1} 


t af 


IOW tha 


l 


' 


a 


You 


JO not 


4 
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! 
| 
+ 
§ 
& 
S 
4 
‘| 
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ae ete renner tena net 
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HENRY 8. HALE ET AL., & 


account of the number 10 ana | 


. 4 : J 
Ss patent, and wi thought Wwe Oud! 


| » . | :e % 1? . 

ut aiterwards we did aiiow 1t, to s 
> } 4 
But I refer to the last refusal! 


My brother. J  Warre} y Llale 


4 


[ think I told Mr. Everitt mys 


» ? 
1e Taece ol these two pa 


1c “he Ma ine patents that N) 
ho paid the cost of staying 


ir; or discontinuing it? 

V eould not Say ; | do not 
You do not know who paid the 
No, sir: | do not: | do not kno 
| produce and show the order of 


poe sie 


{ 
following language (the order 


., VS. ELISHA E. EVERITT. 


| _— whieh were not a part of 
If nol y pay t} rovalty Ol) them 
] 


On May LOth. 1S7S. 


Chat was on account of this Stark patent, and also the Maine 


When 0 You first learn of Stark 
it wa the early part of February. 1878. 
W ho hatin him to your notice? 


} ; vail ] ie "Pi Se 7 Ty 
understand you to say you withheld Mr. Everitt’s money on 


< 4 i = i } . . ~ } 4 i *) 
int of the suit commenced against you bv Stark Is that ] 
' * : } } , | } ] | 
l think the suit had not been commenced then It was on aec- 
,* ‘ 4 } | 
+ > ? f | 
Ol thie us lk paten We were tryine ali the tin tO make 


Nr. \lason threate nine suit Ly 


] i é 
nd then vou notified Mr. Everitt of this threatened suit ? 
. ’ ; | } 4 ! ’ 1 ee: : ’ 
Yes, sir; showed him the letter thy very dav 1t Was recelvea 
Y > | ° . > | y : " } ’ 
\ ur hrm had paid for the Stark patent at thut time had Lirey 
A ‘ 
) ] ; ? } ’ } } 
11d jor a portion Ol lt | ao not think we hiad paid 101 |] 
] 4 ) 
Lnd Mr. Mason was then vour attornev also. was he not ‘ 
} { . 
le had that matter in charee: ves. si) 
an 9 47 
And on aeceount of that notice from Mr. Mason uu then 
‘ eta : 
Mr. I:veritt’s attention to it, and you stopped paying jim 
Lv ff 
I think we paid hi me mol ter that letter 5 
LOInK we pal Py 10)) SULLIC PIOone\ Ley LCilclt IeCLLCI WilS re- 
y +b) a F ‘ : = ry 7 4] + " - "9 
ou are not sure avout that. are vou 
+ , > —s : ’ ’ ] + 2 . ) 
| an) very sure, pretty Sure Of lt—atiter that letter was recelved 
7 EN ee a er a , 11 
Did not vou claim that you could n ttie With Dim, as VO 
} | : , ’ , 
have to detain the money to await the result of the Stark suit 
rig] } % %, } } +? t +i, ' ; t t *? 
Would Nave to vear NS Share oT the expehses O lh 


» } } } : " 
el] that we could not pay him 


} 
if 
t 5) 7 ‘os \ . } ‘i. Tey] 
Lents, the Stark and the Maine 


f 


know : 
osts 1n that suit * 
that it has been paid. 
discontinuance, and contain- 
of discontinuanee shown wit- 


cy Te neal 
ert »-) 


HENRY S. HALE ET AL., &¢., VS. ELISHA FE. EVERITT. 
ness): “It 1s agreed that the above-entitled case may be dismissed 
upon the pavinent ot costs by the defendant.—R. Mason, solicitor for 
plaintiff.” 

A. | remember now taking that document down to court; but 
nothing has been as yet paid on it by us. lam positive nothing has 


been paid by us, 


Mr. Orrerson: The first | knew of that havine been discontinued 


is the production of this paper by Mr. Bowman. 


ISY (). Where did you get that paper from * 
A. That came trom Mr. Mason. 
[fe sent it to you for that purpose, did 

[ think so. 
(Q). Your firm paid Mr. Mason, of course, for his services in the 
case ? 

A. I cannot say. 

(). Do not vou know: 


A. NO. sir: | do not. 


Adjourned until Monday next, December 29, 1579, at 3 p.m. 


, 


J 


PHILADELPHIA, MOnpDAY,. December 29. 1879. 
Parties met at the office of the master. 
Present: The master. Mr. Bowman. Mr. Everitt. Mr. Otterson. Mr. 


Henry S. Hale, Mr. J. Warren Hale. 
J. WarkREN HALe affirmed and examined by Mr. Orrerson: 


(). You are connected with the Hale and Kilburn Manufacturing 
Company, are you not? 

A. Lam. 
©. In what capacity ¢ 

A. Secretary. 

(). Do you remember the visit of Mr. Stark to your counting- 
house ? 

A. do. 

(). Do you remember when it was’? 

A. It was in the early part of February, 1878, along about the firs 
of lebruary. 
). Had you ever seen Mr. Stark betore 
A. Never. 
). Had you ever heard of him before ? 
A. No, sir. 
d- Who Was there when he Cathe 1 ! 
A. I was there alone, in the ofhice, when he came 1n. 

(). After his visit, upon that occasion, with whom did you com- 
munieate first, and how soon afterward ” 

A. To Mr. Everitt. 

(). Hlow soon after Mr. Stark’s visit ? 

A. He came in the morning, and this was in the afternoon. 

Q. What did you tell Mr. Lveritt ? 


») 
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HOO HENRY S. HALE ET. AL., &¢C., VS. ELISHA E. EVERITT. 


(). Do not vou know that the money of your firm paid him for 


st] ~ this matte 
\ 
1. No, sir, I do not 
() | y 1); 1] 7 Nov . 
’ vill YO ( Pid NOt VOU KNOW, Prot tO Novel ber, 
Oley, ? 4 yy — i] } | | ‘ | it | 
‘ iL VOour firm. had fuli and absolute title to the 
~ 
| ] | 
. i dla not 
eae onde oa ste | ’ i ia ; 4 ] i ee 
MT TERSON : Wisi} bhi master to note that the evidence Is to 
sie ae ‘a ; ee Oe Gre 2 eer ] 1B. , sal 
i. 4 \ wene that Ibis evidence offered DY the othe S1GC., 
A 1 > } } : 
Ni . VMIAN O Nha (JLLersol | ao not Walit to Contradict you 
ir | | + | ? 4 ke 
j C9 | ow 68Y Lagi ( ee ae 
| 1 4 ! : } ; 
Mir, OrrerRson: I do not tl is fair to put the question to the 
s 
Lliess bn that torm 
\ oo ANY . ’ , ™= eaeetietl 
AVES i} ) » \ ‘i ‘N ili} 7 . i i) i rcCUYU (j 
AA, —r' > .. « s , » >? . — »\ fT y *% 7 » , 
Vir. OTTERSON : You are going « yIobPAPS to the reeor 
\T> i) o | Af £2 MY ® | ] i ok , 7 Pe i oy} 4 i. ~ y {7 Mag , } {° y? i] sy ft 
JV LPL WY SLAVIN o noid Vour answer 1n MV Nand Tor that. 
\T) ( 37 Ba Mm ant @ i - Th 7) 14 Tea a} ] yrerty4 | ots) } 1 by th : 9 Si ‘i 
oe yh Eg Rsv in «a bICil if i SAAR 2 SG. £3 Ue MBLcLii' sa Lit cL) Sel. 
ED ei Pan , ’ ' 
Bv Mr. BowMAN 
\ | - ] - *> . . 14 a | i = > ] + ] “ _ + *) 
d. Did you ever consult With Mr. Mason about this patent : 
— 
\ NO Sif 
} : on 
@. Or the Stark patent‘ 
\ NO 7) 
CY ‘ Le + | } , -7 | re ] s ’ 
Brea bb ‘ j 4 ) 4 é , , | ye ‘ Icy } ’ y » 
. ANd you did not KNOW that he heid the assignment tor youl 
Cli 


4 ) i 

\. bv hearsay. 

(). Phat is, you heard Mr. Cheney Kilburn say so? 

\. You did not pay your money for the patent without knowing 


ee - ; ee os sic lla _— oF 2a 
Lnat 1t Was yours, Or Was subject to your Control, Gla you : 
& | ° > | S 
A. 1 SUpPpose 1t Was subpyect to our control. 


LJ. Who paid the money i4 
A. ‘The firm. 


(). You are one of them, are vou not ? 

‘ 4 = : a3 ] 7 SS oe : : ie 4 a ; ‘ — 

\. Yes, sir; the Hale & Kilburn Manufacturing Company. 

©. Who paid it to Stark for the firm ? 
I 


\ So aied ee yf i ee a |) ee ry. a * 
fA. Wiis pala at different times: [ cannot cae you. he LLaale ay 


NKailburn Manufacturing Company paid lo vlven 
Stark hity dollars, and Harry might have elven him hity dollars 
and some one else might have elven him hity dollars. 

(). If you knew and felt certain that this patent belonged to vour 
firm, and your firm had control of it, before and after vou paid for 
4 ] 


why did your firm get Stark, after you had purchased the patent, 
to | ring sull against you for Infringing acalnst lis patent, when the 
patent, in point of fact, belonged to your firm ? 
hat was in the hands of Colonel Mason. 

@. Did Colonel Mason do that without any direction from you or 
your firm? 

A. Without any direction from me. 

@. And you say without any from your firm, or any member 


v4 


thereot ‘ 


oe 


si a i 4 , PP er ] | “ — a ? : . : . : 
your attorney, Coionel Mason. SITLL at le It to Keep 1t trom record, 


>) *() 


HENRY S. HALE ET AlL., &¢C., VS. ELISHA E. EVERITT. oO, 


, 1 } ! i 
} T ’ } tT {’ } i t " T 
A Phiat | LUbNthOUL SAV, DeCCAUSEC | Gdid not hear that 
{) Pre] Val] ? | 7 ee t | ti) | \ ro (rg? } PT ° ] 1 
° A/7IiN4 \ - 22% NWIiTON Lid cl Weis ali afl Lh) bli ClLLePeC L1iLO 
i 
? } f ~ ] 7 . 
r } } | ,1% 7 ae ’ 7 ‘ } 4 if ’ . \ I< y }? 7 ‘ 
OL Uli pes uo Ul bid idi 1] Lii' DuUrPpost Ol} fretting i} sVOld () 
| 
° | 
PIAL” A or? epi Sea e. ; , 134% ty?) , . , Barale . | 7 } 1Y t 
Sib ch In ( SUITE LiiOWallCce LV) Vou] ii fli O}F SOT) reauecbtion 11) Lie Phi LL1it 
7 ? ) ‘ 
' a vy —é 
Abii. rOVal ‘ 
4 t } } ’ r 4 { ]? 
t i + . 5 | 
1 i ee r\\ < VW — < i ¢ | ({ ) i | j A Eick © < cll 1 oa 
’ ¥" . ' ' 
i PIilY i (i) \ siea i) \ i} i K | { } l; ’ | wb i ¢) nave 
‘ : . 
' | } ’ ,> 
Aye ue 7 A a | (Ji i bic. 
] ’ ’ LT 
; T at } > 1] | anv.t ir ry \ 
(J mer il. | Aid | PEEZE EER SU \) \\ Wir. Ootark nVve- 
\ } . ? 
‘ -f a , ’ — i 7 ; 
SCVell Li \Ji i iwWN al ‘ (Lil Y UF pi 
4 a 
\ i) hy aoe oe : { 
? Phat cE WTLOW LIOt UPI 
r : ) 
| . 4 } 
UJ. mer YOU KNEW Noche O 
\ ‘ 
ak ‘ 
+ , 
i > 
( ) ; } ek 6F }’ i ‘ { t } ] | } r)) ) ? | 4 
Me s/t UU IcVel bite ALU LLUVIII ,UUI biiiti, Ol Ul PICLIIEMCLS Ul J 
a 
4 \ 
A INO, S 
r } } +) 
| > 
(J. You lever 1eara lt SVOKe]L OL D\ L1lLiV O}] 
‘ 
} ’ . 
\ i 7 1iTt \ ‘ } } C) , 7 | } i, ’ 
XY: \ hi, i SUit \ AS ail rWalldUs & pire L ait Lilt CLIVe iil Ul VOUT 
F i e 
Uri, Was () 
i | : 
aw } ) t 
A Lh lictt i ‘ i my) Lit) weene i 
() r)» } ! 4] + 1 4 | ht 
? ‘ ’ ‘ " it T eo Oa } } ] x " > | ° tT r} 
x bul VOu ado Ns UP \\ Lilctt Wiitcil Liiclt SULT Wy cl brought: tall NWN 
*){)+) | : " | ; | i ] 
+} l } ~ i —' Pye 7T a, 2, mys ; ’ Bei ; 
hi ® ! pict 1} BeGiest iid Aid Dcilelll Vou erane! SAGA oF il li alia pala 
s < 
iO] 1 | i i ti eu i 
rit ' r> 11 
' | } } ' ) t j ‘ , 
A. Rat Was URC Git LAVIUCG Ul ( U1 iv. Viadson 


[| ‘ + | | — ‘a 
Pict t KEIO YS PLOULLIILIY () 
H i 7 
2% dbhat you knew nothing ol 
} | } | 
> , ‘ . » ¢t } 1 + ‘ ) } + + »? m< 

kh. NO. Sil OlL\ »\ peaLrsa\ Alctl LALLLS Was ci SULT started : Lnat 
Was all 

; \\V] a 1} ] ,? = 4 

nO ald Wu Lif | scl \ Lillis 

\ | 14 | 7 hyed | | y } y* i}, » I , | rr { } ‘7 

/ MmIghnt bave heara my vDrother, £ MIGgHnt nave heard piechey 

‘ a 
—t : . 
+ >» 7 t 
Kilburn: that Lt could not say 
| | . . . : 
} } | 17 ) iy I 1 } 

q. lf you owned ‘that patent at the time which you have stated, 
and had eontrol of it. why did vou swear in vour answer that v 
ahd Nad CONLPOL OL ll. WilVY Qld Vou Wea Iti VOUT aliSWel tilel VOu 
} ] } > »> 
nad not the contre over 1t. and I) L rot thie Ss1IVTMment OF ll 


r ve } | } | ad } . | . S| od — 
A. i did not know that we owned lt—analwavs understood that we 


} 7 . ~~ tr ] : ’ : ] ‘yy : > } 
. Did not vou know that it was assigned to vour firm, and that 


se, f > j s? i, yO? 7 } } ¢ ) } ] a 
1hk OYFCeY thiat Myr. Everitt nueht not tind 1t out: 


A. aid Wot KNOW It Was assloned ; never saw anv assignment 


ee 8 _ ne 1Q7 — ~ ll _ Corrwmn C ir, 
until December 25, 1878, or along about the first of January, 1579. 
(J. Phen, previous to youl asslghnment, you beheved that you owned 


When you pay fora thing, and give full value according to 
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Cross-examined by Mr. BowMAN: 
). What is your residence? 
L. 2S06 Poplar street. 
). What is your business ? 
A. lam at present a consulting en 
). Hlave vou a p 
A. NO ottice eEXCept 1) hiv house. 
Not employed ll any place ? 
\. No, sir. 


Mr. Orrerson: We rest. 


ace ol business ¢ 


} r ee 


Adjourned until Tuesday, January 6, 1879, at 3 p.m. 
PHILADELPHIA, Monpbay, January 5, 1880. 

Parties met at the office of the master. 

Present: The master, Mr. Bowman, Mr. Everit 

On aecount of the absence of Mr. Otterson, adjourned until Thurs- 


day next, January 8, 1880, at 3 p.m. 


PHILADELPHIA, THURSDAY, January 8, 1880. 
Parties met at the office of the master. 
Present: The master, Mr. Bowman, Mr. Everitt, Mr. Otterson 
Qn anecount ot the absenee OF a with ee adjourn | until \] ynday 
next, January [?, 18380, at 5 p. Mm. | 
PHILADELPHIA, MONDAY, January 12, 188! 
Parties met at the office of the master. 
Present: The master, Mr. Bowman, Mr. Everitt, Mr. Ctterson, Mr. 
Henry S. Hale. 


Mr. Orrerson (to Mr. Bowman): I desire to examine one mort 
Witness on the subject oO] this patent, and, as lit Wilt not take m 


time, [ suppose vou will not object. 

Mr. BOWMAN: lt hay he Prope r tor me to say 
meeting Mr. Otterson announced that he had closed his ‘case, but 
during the time intervening between then and now he stated to me 
tliat he hac cll) CX} | whom he wished LO eall. which would terke 


but a few minutes, and [I told him that personally Thad no 
299 objection LO his doing SO. think it. however, oucht to be 


distinetly understood that the ease is not to be reopened for 


the defenee and a number of witnesses called. 

Mr. Mircnetrt (to Mr. Otterson): Have vou any other witnesses 
vou desire tO eal] ¢ 

Mr. OrrERsSon: No, sir. 

Mr. Mircneti: Then I think you ought to be allowed to eall this 
witness. 

RupoLpH MerELvILLE HUNTER sworn and exalt 
TERSON : 


(). What is your business? 
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. Do you understand my question? My impression was the 
erway. | asked the question whether the model shows the com- 
that vou refer to, the novel combination, as in use by the 


‘ a3 . Be ryNy .  @s me , > a ‘ ] 
\ i ee QUuUeSLION. he reMmovabie footboard Is not used 
i 
! l¢ ea . 1 
i as It by the defendants. but is shown In the model. 
I ] 9 . 4" , a ‘ ’ ’ 1 | fo 
) ) , hat novelty in the Everitt patent used in the 
. *) : 
< eee L116 ° 
oss-examined by Mr. MircHe.t: 
\\ IS your ofhes 4 
; \\ ;y.1 hen, f 
i ,? tiid il > i 
» Are vou atone? 
_ sae ee ere 
one. with my elerks. 
\ — ~—_ . oe oy > ; " a . ‘ 4 ; 
\, Did vou ever see the defendants manufacture these beds 
] Bo {4 > ? tT ’ ] + ‘ oa +, 2 : } 
LVve SCC tue beds AITtel they have deen manutactured. 
\t thelr warehouse. 
} } 7 j } 
\ ere those peds made ! 
rf am ct aware as to the date of their manufacture. 
1 1 : ’ | } ? . } } : 
(). Were vou lIntormed by the defendants that those were made 
4 4 
<> 
= +} 
(). \ \ not informed when they were made‘ 


yy Q. You said that one of these points that Mr. Lveritt 
med for his patent Was lhew, but ot ho value. What do 
mean by saying it was of no value? 

.. Because no one would wish to use it. 

(). How do vou know ? 
1. Commo nase. 


\) \ OU Lave had no experience 1D the manufacture of furniture, 


() What experience have vou had In using it <‘ 
i b 


‘ ' } } j } ° } - ° 
A. I know plenty who do, and have examined them, and under- 
‘) 


No. sir: I do not use 1t. 
(). Who told vou it was of no value? 
\ 


Q. Then how do you know it was of no value,if you have not used 
yourself, and know no one who has’? 

A. As | told you before—common sense. 

Q. Whom do you know who uses the Everitt bed ? 

A. I know people who use these folding beds, which are all con- 


-> 
mi 


ey i cco dilate 
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q 
structed substantially the same so far as the main features are con- 
cerned; and in no case did any one wish to remove the bottom 
board for any pretence whatever. 
Q. Who are the people you are speaking about; name one of 
them ? 
, A. Some of whicl the Hardines; the sons of George Harding, 
in the attorney, at Ninth : and Walnut. 
(). Where do they have these beds ? 
ai A. At their residence. , 
Q. Did you see them there? 
A. | hav: 
~~ (). Were they Everitt beds ? 
A. They av nol have been Everitt beds in exact construction, 
vel the broad principle 11) all these folding beds Is the sahie. 
QQ. Who else told you that this was of no value? 
wp A. Nobody 
(). No one else ? 
A. NO s1r 
(J). Then vou never used a bed yourself, and you do not know any- 
body who did, but voung Mr. Harding, who used one? 
A. There are two Mr. Tlardings. 
(). Two; and that ts all you know? 
A. That is all I know. 
Q. You have never used one yourself, and know no one who has 
— — it, to Whom vou have spoken cDOUT it, except the Youn? r Mr. 
Harding; is not that so? 
: \. No, sir: it is not. 


wg 


(), Who else has used them 
A. | cannot tell whether I gave you name for name. 
[ do not want you to do that. I want you to give me one 


Who is he? 
Petroleum manufacturer 1n this city 
(). Whe Te does he live * 
€ A. He - troleum refiner ; 1724 Spruce str 
() Has he an . Everitt bed ? 


j. Did he have one * 
A. do hot know cs if Was all iveritt bed. He had rat tolding 
(). What aid he L¢ || Vou about 1 ¢ 
A. That it did not require any such thing as a bed which would 
take out the bottom. 
7" (). Did you see the bed whieh he had ”? 
A. No: I did noi. 
(). When did he tell vou sO? 
A. R ecently. 
295 @. Say when. 
A. I cannot give you the date. 
p @. Within a month: 
if 48—2S0 


ITT. 


i 


. 
4 


tLISHA E. EVE 


LOn), 


nat 


HENRY 8S. HALE ET AlL., &C. VS. ELISHA 


ise 


| have examined Stark’s patent. 
And there is nothing in this secoi 
is Included in Mr. Stark’s? 


‘cre Is the side brackets extended bu 


| 
17 7 
{ 


It new ? 


the top of the bed. 


. ? 
do you find these ex 


sir. 
A. | do not find 
(>). Then 

If vol 


them anywhe 
why IS hot that hew ¢ 
choos ice en} ] if 
CX Pert; 


are the 


; 
? 


1 


CXPert, 


i 
“i IS hot 


tL. *) 


i 
t know. 

his moulding Is claime 
Iv a double 
Vol 


i 


: a 
Use, whieh ate 
said a moment avo 


Mir. Everitt in oh 


a 
them SLCC 


y are not. The extendes 
or are they not 7 
extended side shown 


but the bracket itself is shown, only of inferior « 


ciently high, would 


brackets are not 


suth 


| 
; 
‘ 


form the 


™ if f 


me one question further: Are 
tended sufticie vh 


i@h in Stark’s patent ? 
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A. For what ? 

. Tobe the same thing as Mr. Everitt has claimed for. 

uite get your meaning. 

Q. Tam trying to use your language, as fur as possible, although 
| confess | do not entirely understand it, but that may be nv own 


faul Are the side brackets in Mr. Stark’s patent extended suftti- 


Clenuy high to be the same thing that 1s claimed by Mr. leveritt 
“a ] . 4 ’ ] ] , 

\. Side brackets are side brackets, whether thev are ten feet lone 
or two inches. 

- s | — 
(). Kindly answer the question | have asked 

} ; r Bios te 

A. I have answered tit. 
(). Tlave vou anvthineg more to say In answer to 
A. I have nothing more to say in answer to it: do you wish that 


inswered agalh 7 
f . a Bs , se ‘ : : ] : @ , . 
(). | would hke to have an answer toit. I do not know that it 
] } ; ; F ’ } ‘a — , : 
has been answered before: | do not want it answered again. but | 


do want it answered now for the first time. 
\. Mr. Stark’s side brackets and Mr. Everitt’s side brackets are 


; 


one and the same thing, the only difference being that one makes 
] ° ? 

them about twice the depth as the other 
Re-examined by Mr. OrTrERson : 


\). Chen I understand you to say that the prineiple of the Everitt 
- — © aca is . ae - oe © 
side bracket 1s precisel\ the same as the moulding in the Stark 
tan ft — ; : 1] } . oe a aa } 1. ] : 
patent. In the one it is called a Moulding, ahd the other a sia 


wg 


bracket; 1s that so * 
t 1s. 
ut the principle is the same: 

A. The principle is precisely the same, though in Ky 
puts pillows and clothing behind to give it anot 


‘itt’s ease he 
ler Name. 


Mir. OTTERSON: Now we close. 


©) : ‘ e° %, ] fi ] eA 
st ht) Plaintiff N Rehuttal I) FEL ALLGE A 


ASHER b. STEVENS sworn and examined by Mr. Bowman. 


. Do you know the defendants ? 
he Hale & Kilburn Manufacturing Company 


} 


Yes, sir. 
) 


—— 


CS, Sil. 


(). Do ve ] know the gentlemen who COMIpose that corporation r 
a believe that Cheney Kilburn is the president ; Henry S. Hale 


is the secretary; J. Warren Hale, or Warren Hale, ] am not sure 
which, is the treasurer; and I believe that there are some stock- 
holders whom | know, although I do not know all; I think Mr. New- 
combe and Mr. Folger are stockholders, and Mr. Artemus Kilburn; 
o not know that I am acquainted with any others. 
). Who did you say was treasurer ? 

A. I think itis Warren Hale or J. Warren Hale, | am not sure 
which. 

Q. Have you had any personal acquaintance with any of these 
gentlemen - and, if so, state which of them ? 


L di 


i¢ 


y 
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it 


A. I have had personal acquaintance with all these parties that I 
have mentioned. 

Q. When did you first become acquainted with them ? 

A. In the year 1875; the 28th day of October, in the year 1875; 
lf came into Philadelphia with a chair and exhibited to Mr. Cheney 


7, we}y? 


sms street. . 
(). Did vou ever have any connection with them in reference to 
— the Everitt bedstead and its improvements ? 


A. Yes. sir: the eonnection commenced, indirectly, ut that time: 
I made a contraet with Mr. Kilburn to perfect certain inventions; | 
had several plans and made a contract to perfect the invention there; 
that contract provided that I should pertect the inventions. 


By Mr. OTTERSON : 


aa r . . . 
Q. Was that in writing? 
A. Yes, sIr. 
Mr. Orrerson: Then stop where you are. 
By Mr. BowmMan: 
(). Where is that contract ? 
A. The contract was brought up, and [I delivered my copy over to 
the conpany before I left. in IS7S. 
RAR Pi 


| 


(). Then whatever contract or papers there may be connected with 
it the company have ? 
A. Yes, sir. 

(). The defendants ? 


A. Yes. SIr. 


Mr. Bowman: Now, Task where those papers are ? 
Mr. Orrerson: You have had them here, and they have been 
offered in evidenee. 
The Wiarness: | do not think that contract has been offered in 
evidence—yvou have had no means of knowing about it. 
~ Mr. Orrrrson: (To the witness.) I do not want you to state what 
has transpired here, you do hot know what has been offered in evi- 


dence here, because you have not been here to know. 
The WITNESS: Perhaps | Call clear that Up ; | have read all the 
evidence. 


-_ Mr. Orrerson: At whose instance was that ? 
Mr. Mrrcueii: I will answer that question; it was by my in- 
struction. , 
~ By Mr. BowMAN: 


(. I am asking you about your relations with these defendants in 
connection with the Everitt bedstead and improvements, and you 
were proceeding to state about your having a contract with them in 

relation to the Everitt bedstead. 

-" 30] A. Yes, sir; this wasa general contract in relation to all im- 


provements, that I was bound to sign over to them every- 
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- >. 


hing, and I went to work at the chair and perfected that, and an- 
lis cveneral eontract por vided that when j 


| e Lhe invention was perteetead-—-_— ; 
! my - T ohieet to the witness speaking here, In oral evi- 


f 
j 


i \ PERSON j yt) 
de papers that are in writing. 
5 VI Bov MAN 
( ) You are spe KING OF a WEFITTINYS, are you? if 
Yl « Dan « ” 
() \ reas that writine ? 4 
| - ny The 1): bcs QT tine i hMiahlits \t r ist 1| Wiis there 
\\ Pee SV if : 
Vir. Bowvan (10 Mr. Ottersor Unless vou produce it, | will ask 
hi Witness to state 1tS contents 
Mr. Orrerson: Put vour request in shape to have it produced, 
° j i 
will | produced but it has been produced before the mas: 
nd marked, and put in eviden 
: ‘ ra. ' } : ] } 
Phe WITNEss: | lie contract i speak OF Isa general ( Ohtract, and 
has in itan understanding, whenever any invention was perfected, 
What rovalty was to be paid 
By Mr. BowMaAN 
QM. What relation lad that to the Everitt bedstead ? 
\ Cry] Ili | his Wav Th | Was md tO turh over to the lii- “\e 
: } ? ] } ’ 
ivthi ro thal vot up im the fa ‘TOV lf aesired 
(). Did the company desire vou to turn over to them anything In 
i 8 _ ‘ 
) tion to the Everitt bedstead If so, state what that employment 
was and ll about It. 
A. In the summer of 1877 Mr. Cheney Wilburn came into my 
room. At that time work was very dull, and we got | to] speaking 
about the bed, and I told him I thought I could get up a bed that 
would be d ifferent from any t | ne | Leal they hac ~ cl li le oT tcl he, 
said he, “Go on, if you can.” Said he, “* We are paying cl heavy 
rovalty on this bed, and if you can get up a new one we would Hk 
to have it. And,” said he, “the gentleman who does our sawing for ™ 
us will saw out the neeessary lumber tor you.” 
() What bed are vou Speak Ing Ot % 
\. The folding bed 
(J Whos foldine bed ? You are speaking of a folding bed upon P 
hich tl] were paying royalty whose bed wus 1t ? » 
\. Mr. Everitt’s bed 
By Mr. Orrerson 
Se 


Q. Did you say Mr. Kilburn said it was Mr. Everitt’s bed ? 
A. I did not say that Mr. Kilburn said so. 


Dy \ ¢ Bow MAN 


a } . >. . 
(). Go on. and state all that was said in that conversation 


\. Mr. Italburn said they were paving Mr. Everitt a verv heavy , 


\ 
1 


rovalty, and if thev got anything that was 200d they would be o@lad 


—_— 
‘ < 


y: 
} 
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to manufacture it. At that time I had not my patent reports, so as 
LO Investigate the ease, and I had no COPY of Everitt’s patent, and 
Mr. Kilburn said it would be no use for me to work on that form of 
bed, as they had had an opinion from two lawyers in the city, 
hamming OhHe of them (2 Mer. flardine). that the a itent was all right 
and valid, and that [ had better work in an entirely different diree- 
tion. SO adopted cl different Class ot fol abe oe be | cl t that time, and 


— 
— 


bade a COOK hah y models Upon them Ol 1] 
did not seem to meet his approbation, and [ eave ar up. Work then 

} m 7 . : ; 
commmeneed in the fall, and | eave up 
ter of IS¢v—75, after Christmas, my work became short again, and 


meantime I had received my patent reports and got hold of the 


} 
| 
A 


the experiment. In the win- 
i 


C 
ing beds made, and so I made up my mind that I could get up one 
that would be new, so far as the features of Mr. leveritt’s patenl Was 
COLIC! rned, and | SO told Mr. ailburn, and he told hie to 
the experiments, and | inmedately Weht out into the shop and for- 


aan {° hae ~ 4 7 . . | ] } t . a ae 
clitil O| Keveritt “ patent ; apene | also found pa F GHeLVe NAA 


muda ted by idea lk a vor’ Short time, and came lh Wit 
+ J 


struck him favorably, ana the 1) | asked him Wilbelt Tit would olve me 
if | succeeded, and he said, ° What w: vou want?” Said I,“ You 


snow Iam “s = high in my price: :" you will give me 4a} 

Oli Cac I) be | th: cll Is mace, ana fiity Celts on each Crib, 
HO? undertake the matter.” Myr. Kilburn said he would 

and I went to work then and [ prepared a model, and [ exhib- 
ited it LO Mr. hKailburn and Mr. Newcombe, LO \Ir. llenry ». Hale 
and Mr. Warren Hale, and it seemed to meet their approbation, and 
SO they told hie to see their attorney. This Wills Mr. Mason. in) Wash- 
Ineton. adlid Mir. hKoailburn told hie had 1) etter see lyin and lay the 
matter before him, and let him. decide that it was all riaht. 
vot ready. Meantime, in these forms, I agreed that if I did not suc- 
ceed if should hot Gost thes 1) anything; that [ should Ao a all at niv 
OW) expense. 

In this first AOPreei lit | Was to have tWO dollars and cl halt a Lay 
all the time | Was experimenting, Dut | tole thre 1h) that In LMIis Case, 
as it Was a matter that they were selling, | woud rel 
ment of two dollars and fittv cents a dav, and if |T did not succeed 

t should not cost them anything but the lumber and the use of the 
a Ol ready and went down to W: ishineton Mr. Mason, the 


attorney, was not al home. Mr. Hol] tOWA\s the Cx-( OMMISSIONE I’ ot 
Patents. told i.e 

(Any statement of Mr. Holloway objected to by Mr. Otterson.) 

(). State anvthing that. was said by these defendants, or by then 


). 
resentative in Washington, threat vou Can state, but do not stat 
anvthing else. 

A. Well, | do hot know as understand CNAC tly 

(). Well, any conversation on the part of the parties I have 
specified. 

A. Mr. Mason was away then, and Mr. Holloway informed me he 
was in New York city, and I might go back, and they would tel 
graph to him to meet me herein Philadelphia. That was done; they 


- 
4 


rep 


iw ne 
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hed, and then the company received a telegraph, which was 
me, that Mr. Mason would meet me at the Pennsylvania 
depot on a certain train. I met him there and got into the 
im and took him down to the store on Sixth street. 


e store-of the Hale & Kilburn Manufacturing Company. 


(go on with your narrative 


Kilburn and Mr. Hale—or Henry S. Hale, more particu- 
ren came in once or twice—and myself got down and 
the models tO him: and meantim« lh: id looke d Up) 1) my 
rtain patents which had a bearing on the subjec t, and 
hem Was one by Mr. Thistle. which | thoucht would have cl 
I) — Case, Wi eanvassed at matter, and Mr. Mason said 
no question but my model would meet the requirements 
,as it was entirely devoid of the claims of Mr. Everitt’s 
ney hen took Mr. M: cLSOT]} in) ehat ‘VE and showed him the 
the Vy worked, and took him Uy » th ‘Ou a} the rae tory. He 
the train ata cerk un time, ana when they LOI through 
to Wannamaker’s saloon and gave him his dinner, and 
to the depot at my own expense, and he went on. His de- 
sO favorable that Was encouraged tO FO ON, and SOOT) 
il] better Improvement; but in the course of my investi- 
found Mr. Stark’s patent, and I told Mr. Kilburn that that 
patent that was at the bottom. or the first patent in this 
| satishied of it, although In the euts 
not tell exactly, as they only showed Olle drawlne—— 
that; when did you discover the Stark patent ? 
as In January. 


T 
‘ 


ae ] } vet 
(t1112 DeCS. | Was We! 


he year 1878. 
you discovered it * 


"9 


liscovered it In my examinations, and [ exhibited it to Mr. 


| exhibited it to Mr. J [ale and asked him why in the 
¢ | not buy the patent in the store, and Mr. Hale said 

ot think the bed business at the time they commenced it 
ch the magnitude It had. Ile said thev knew of the piat- 
d talked it over with Mr. Hlowson, but they did not know 
isiness would reach the macnitude it had since reached, 
they did not think it of —— anee enough to buy. Then 
Kilburn told me to write to the postmaster of Topeka, 
nsas, and see if Mr. Stark lived there. So I wrote to the 
‘ and soon received a repl y that Mr. Stark did live there. 
changed our bargain. also found in the Investigation 


Maine patents, too, had a be aring— 


RSON (to the witness): I would lke to have the corre- 
you have Just referred to produced. 


IrNess: I could not produce it; I did not preserve them ; 


KHDOW if would he ray any Importance ; | nmCcvVeEr expected rat 


.e 


Sd 


—_ 
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By Mr. Bowman 


4 . - ap ih | . ? } , 7 aan ] ' *? ‘ ‘ 4 rs 
(). You say Mir. Kalburn first told you to w ite to the postmastel 
0 Ponel:: KC it taple wea here? 
at LoOpeka, inalisas, to see 1 Mr. Stark Vas there: 
. lye 7. ,orart my | ye ish -| - {a4 —_ 
A. Yes, sir; and we changed oun DaPoall when we found this out, 
' 


4 ” ' at , ee) <7 x F " : 
Oro to Wwansas and pure hase the Stark patent. 


- 
— 
cee 
— 
——— 
oe 
a 
~ 


- J 

A. ror the company 

? What company ? 

A. For the Hale & Ikilburn Manufacturing Company, and also 


the Maine patents, and was to have three per cent. rovalty, and Mr 
i ‘ qa ha + Cat it -~ @Gee 4 < < " ee | . BA Ve A > « CA A. . 


Kilburn acy ed to advanee all thie money to make the purchases, 
j i { : ! : lial 1, » oa } ee ee F 
ana to take tPOoOTrwW the ve AitV When it Came due: and [ Was IMak- 
Me preparatlons QO FO und yet mv mocdeis. more pertec . and went 


out through the store, along hn the fore part of February, one even- 


ne’, enc Warr 1} Llale enme In, and. said ne. Stark IS here eg Well, 


was tukeh aback some | a qd now ex: etly und rstand al and Savs 
le has gone on to Washington, and will return in a few days 
‘ 1 l) is ielt a ce »\ OT Th) patent nere ‘ cl] d hi Cave 11 tO me— 
thi: copy of the patent. Then I could see it more fully than in the 
official dra Ings, and eould see the exact bearing it had on the ques- 
tion, and that it could be reissued. Mr. Everitt’s patent was not, 
then, an infringement. Mr. Stark would have to risk the patent 
eoine through the Patent Office again, and would have to have 11 
annulled Wad V tia a »SWeal that It Was hot worth invthing 
Ohh acCOUNL OI the allure LO produee thie claims that should have 
been produced, and there isa risk mn doing that, although it is often 

done. 
(). You said Mr. Hale told you that Mr. Stark was in the office? 
A. Hi CeL_bile back nmaiew VS—he lark did—ana Mr. Kilburn 
ld 1, ] 


eame inh and told me ne Was back. and he asked. | CANNOL Le 


think it was $20,000 for his patent. It was elther 820,000 or S1O0,000 : 
but | have forgotten 

(). Who said that 

A. Mr. IKalburn 

(). Mr. Cheney Kilburn ? 

A. Yes. Sir. 

(). He said that Stark asked $10,000 or $20,000 for his patent ? 

A. Yes, sir; and he said, “I poohed at him, and I took him all 
over the factory, aand I talked him to death almost, and I thought he 


would be elad to sell for nothing betore he got through with 11 

but at last he came In. [le came in to talk about that niatter. from 
time tO time, ulmost CVery day, ana One day when he eame in he 
agreed to seli 1t for $1,000. 
IIe said, “ We must manage this so that Mr. Everitt does not know 


7 } ? ] } 
said he hac closed the trade, ana he had 


of it until we get the patent reissued.” So they got the papers 
ly. Mr. St: | : 

with every application for a reissue you have to make an assign- 
ment to the partics to whom it is to ran. Mr. Stark completed the 


lation for reissue. and. ot COULPSEe, 


+” 


iCal 


assignment, and | was called into the office at evening, at the time 


I was to take it to Washington, and Henry 8. Hale gave me the 
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found Mr. Hale and Mr. Kilburn and told them my proposition. 


Says I,“ Mr. Mason has this patent and assingment there, and at 
ten o'clock it will be put on the records, and there will be no going 
back of it.” 

(). That is. vou mean the assignment of Stark to the Hale & 
Kilburn Company ? 

A. Yes, sir; says I, “ Your way is to stop the record. Send a tele- 
gram.” Immediately the telegram was written, and Mr. Henry S. 
Hale went out with the telegram to send it. 

(). Who wrote it? 


~~ 


A 

‘ | j j j . | 
A. Mr llenry ». Ilale wrote the telegram, and went out to send 

- : ’ e 2 F } : 7 | ¥ } 
It: at least he weht oul with It, aNd Salad. wneh he Came vack,. that 
— ry 4 & 17 or 4 
he had sent lt. Phat stopped the proceedings \lr. y‘Eason aid nol 

otha ’ ° } ™ ’ 
put the Papers Upolk Frecora, DOUG a Chane Was agr dad upoh., and a 
t s 


} 
t 
few days after Mr. Kaulburn, Mr. Stark, and Ll went to Washine 
4] 7 Sa 4 | oe -— i | + e& a a aa i ' fy] i] | 
| bhnougeht all the while that Nha Kilburn Caicuiated to tui i) 


2 > tr To } 
agreement With me 


(), What ascreement 
A. This advreemenhl threat he had made: after | found he had bought 
the Stark Parl nt we fell back on the old ie, Then they were lot 
relieved from the Everitt patent. They wanted to use the toot-board. 
i 


. . : 5 . : 
with the high cornice. and then we went down aenin. and Mer. 


IVe hKalburn 11 pedia ly x \Ir \l: ] 1] riety 1) | shia ve 
IUD) Aliburn ImMmMmMedlatelV Gave Pr. wtasOl LUStPUCLIONS TO Chahlige 


1] - : ~ = oe ! 1. 
Clie application Sq) that It WOULG hot run to them and MaKe 
pies . : = + ~~ } wal , ied 
4 new avssiognment. and when It Wels COMI preted—W her bone new 
aas1onm lit Ws ? latad asia ’ 1} val] Prtyvetl wre ir ge ? | + | 
ch. io I ee Lt as CONMPICl { VOU Wilt Tha tow ik i PCUCUULTUS Of ULI 
tt; va , 1; tary) first writt | ! } TI 
{) i} ' t { Witl < OPEL | i] pis ‘aun er itl () i I tis t i 
_ 
4 ] . ] ’ 
Prone prec Of It the title pave, so to speak 
a A 
; . y 11. r } 
Mi COTTERSON: | objeet Othe wilthess tatking abou rne enarae- 
teristics or the contents of written | ded pve S WI1tD) Li thre pre ct 1) 
x ’ , oF oe ’Y yy > , 4 ‘ 
Phe Wirness: You will find enough of it torn off and writ n 
’ ? } | . Y 
Mr Mason's I it) ‘ ‘se Le » 4 pel Tyo rihe parties i() \ ag ! ] ()j—— 
$ ’ ] ] ? zz . 4 } 
tO Change It to Mr. Stark Phen the old assigenmet Vas eh ana 
il : ee a 
put into the stove.and a new assignment made, which Mr. Mason was 
> = . } ; 
LO held for the company. 
} “a . . at 4] 1] + + " > i oe = + 
(). \\ no was present when the old assignment was thrown 1nto 
I 
} _ +) 
the stove | 


A. Nir. Llolloway. the elerk : \Ir. \iason’s SO, thy clerk who 


Ri aoe EE Pe. ioe oe el . ee ae SY 
mAaKeSs The?) GPraW TNS, Was aisO present, and myself. 


Q) Whi 
A. Mir. Stark and Mr. Kilburn. Mr. Kilburn direeted Mr. Mason 
to do this. Mr. Stark remained over ni: [r 
Cale home Ciett ni@ht. 
@. What next happened ? 
A. Let Ihe tell the rest. | had ra | model with me. The reason of 


? 


my going was, I had a new model, and was to have it decided 


Mr. Mason whether it would meet the requirements of the case on 
. | “oe ee - se ig 
hoe; whether it was all right and patentable, and as soon as 
} 7 aa —_ , ) } : J ‘ 1 NA 
brought the model forth Mr. Mason said it was all meht, and Mr. 
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burn commenced talking against it, and immediately, as soon as 
Mason got the cue, he changed his talk, and I saw then that I, 
was to lose my share; that there was some other plan—at least, 
vas suspicious of it, and somewhat confirmed in my mind: but 
| me tog ther. thi 1) asked them to make the 3 LTee- 


an asked Mr. Kilburn, asked Mr. flale, why they did not 


ke this agreement in writing, and put 1t 1n writing. 
= i on 
b Nha \ ITCH ELI 
~S 4 } 
‘” ean the agreement with vou? 
‘ “s ] ] } ’ 4 > 
Si] thev said they would a b Sit } Wiis put ott. and. 
] ] . | ] } } } ate 
it was not done. and Mr. Kilburn said my bed would not 
ne re | nents 
i Aid i 


‘U7 ] - ; : _ — | th oe gl , " ' 
What next took place In relation to the Stark patent llk CON- 
. , 17 x : _ ' j ; : Pie ‘ ¢ * P . +) 
( , Li) wVEd Keveritt when did vou next hear trom \Ir. Stark * 
, | | 
AVE stark came pack 1n a Tew days 


ne which they had thrown out, and were to paVv ne one hundred 
ars for it, and Mr. Kilburn said to me, “ We will do with you 
as we did with Stark: we will pay vou some money to go to 


. } : s ’ ; so 

) and ol1ve vou a due bill ior thie Dbaianee, ana Vou Can 
to Mr. Roberts and draw monev whe 
that was what was done with Mr. Stark 


: ‘ } 
m < 

Fhen when did you next see Mr. Stark ? 

'\ } *f +3 } i qt ye Lire “| ] } ?. > \ | ral 

o warn rOTt Li 1) ait | Walt ihe Calli WaLCUnK 


you next see him 
In the store of Hale, Kilburn & Co. 
W he r) did you next see Viv Iason * 

| found out that I was not going to get anything, and I eould 


t get this agreement that I expected, and I made up mv mind to 


“ 


’ ] Vga, ; ; ; es : 
e tnemM, ana | went bac K tO Washington some time aiterward. 
a ae oe en ~ Sa 14 . Oe } 
before you went to Washington did vou see Stark in and out 
the defendants’ store and place of business ? 


Oh, yes, sir; he was not there very often, but occasionally ; he 
engaged In SOLIEC other Invention, per ectine it. 
©. State whether or not anything was said to vou by these 
defendants, or either of them, cautioning you not to let Mr. 
Lveritt know of Mr. Stark’s presence in the city 
] 


Cc ‘ 
Mr. Kilburn always cautioned me not to Ilct Mr. Everitt know 


Did he state why he did not want Mr. Everitt to know it ? 
I do hot remember that he did, only that he sald i{ Was better 


] 


ive the thing all perfected, and have the patent all reissued be- 
anything was said to Mr. Everitt. 
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Q. Did you ever understand either of these defendants to tell Mr. 
Everitt that the Stark patent eould he purchased for S$1.000 ? 
A. No, sir; I never did. I never heard them talk with him. 


(. You say you went back to Washington ? 
A. Yes, sir 
( 


‘hat did you discover on your return to Washington ? 
} 


Ly, [ told Mr. Holloway. 
(Objected to by Mr. Otterson.) 


@. Who was he? 

A. Ile was Mr. Mason’s partner and one of the firm. 

Q. And they were employed by the defendants in this ma 
were they iy 

A. Yes, sir. 

(Any conversation between Mr. Holloway and the witness objected 
to by Mr. Otterson.) 


Q. State your interview with Mr. Holloway ? 

A. I told him that I was to lose my share anyhow. 

(). How were you to lose it ? 

A. That they refused tosign the agreement with me and undoubt- 
edly had adopted another plan. Mr. Mason told me I had_ better 
vo back and he would write them a letter. T shall have to bring in 


another trade in this thing. There were two things. I took a 
model of the bed, and the attachment seal for the chair, and asked 
Mr. Kilburn there, in the presence of Mr. Holloway and Mr. Mason, 
if he wanted those matters: if so, he could havethem. If he wanted 
them applied for i) the hae of the COMpany, and he sald, ho; he 
did not want them; and I was trying to get an agreement from 
them. They had agreed to make an agreement which would. stipu- 
late the rovalties on the ebair, that I should receive half in spite of 
adhy other patent which they bought, and if Wis aoreed that this 
patent was to be put, as the other patents were, one half 


so put; that it was not in my name, and that I was to lose if they 
carried out their plan the rovaltv on the chair; that they had Ot 
the Lee patent, as it was called, all in their own name. 

(). Well, you were stating about your interview with Mason after 
you returned to Washington the next time. 

A. He told me to go back and sce them. I left not intend- 
ing to return, but I did return and then we fixed up the agreement 
on the ehair. 

(). Did you come here to Philadelphia ¢ 

A. Yes, sir; then I thought I would wait and see their intentions 
about the bed. whether they would really five me my share or not. 
I started out and went to travelling for them, selling coods, to have 
comething to do, and a good many failed. It was when the bank- 
rupt act was taking place and a good many of our customers failed, 
and I lost my share init. I lost my commissions. I lost a good 
many woods, and then I went ona trip to Boston, and thev had pre- 
ceded me in the trip and I couid not sell any goods. They had 
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been to almost every customer between here and Boston. Then J] 
took anothe trip to Washington, and if Was almost the Case there: 
a id the manin eharee of the Baltimore store Was very much offended 
at my selling, as he was going to sell in Washington himself; and 
| eame back and made up my = to quit, and I went to Boston. 

(). How many times did Mr. Stark accompany Mr. Kilburn = to 
Washington ? 

1. Only once, that IT know of. 

(). ee to Washington with either 
of the other defenda 

A. No. sir: he did not Pridivaipen: dag with e] ther of them. [ 


think. He went fad <a ¢ along, on his 


HO7 OW ]) business. as Lic Jj nai higer left ad COD) (i iC jaau= 

| he intor ! Le left v of tl if 

ti ee. 

ent and inventions and a notification that they were infring- 

} 1] +] - lon he i 2 lL): te wn | ae 

nd said he would see them when i@ CalmMe MCK, AS Was Ili- 
) Who left that notice 


\. Mr. Stark; he left the copy of the patent. 
1 | ‘y ] ¢ ; : : $2 } Oe ] — . 
note that he would stop on his return to Philadelphia, and 


.) be } . 4] a ee 
Wl) ()})) did hie Mmeave that word 


ith 
With Mr. Warren Hale, al the store 


() seyey was this? 
ae that was about the ninth dav of February. 1S7S. 
> Oy ] | y Aas : T hick). 
() Was iis See hat ets Washington with Mr. kalburn 


nd yourself and fixed up the assignment? 
1 ' ri } Ce ; : : - } 
A. Oh. no! That was before. that was When he first appeared. 


] y . + 7 P ‘ 
\. Ata hotel. [ have forgotten the name, down on Fourth Street. 


Q. The Merchants’ Hotel? 
The Merchants’ Hotel; ves, sir. 
(). Do you know anything about a letter sent by Mason, as the at- 


torney of Stark, to the defendants on April 10, 1878 ? 
\. It was arranged that Mr. Mason should notify the Hale and 
Kilburn ol eset: Pater pac ta Mr. Stark’s patent. 


A. By Mr. Kilburn and Mr. Mason; and when the latter came, 
Mr. IKtalburn came in where I was to work, and he says: “ Why, 
What do you think? He has charged $100 for that notification.” - 
Q). Do you remember when the letter came; on what day ? 

id not tell now; it was some time. 

(). Mr. IkWilburn said that Mason had charged $100 for writing the 


—— 


A. Yes, sir; the notice of the infringement: I do not know, but 
he said he wrote three copies of it; one direct “to a firm in New 


} Re } . 
Vor] f 


<, one direeted to some firm 1n Boston, and I think one direeted 
ce | it se | ee 


What was 1t? 
A. Notifica ion that they were infringing. 
what? 
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A. The Stark patent. 

(). What was 1 that was understood between the defendants and 
Mason that the object of that note should be? : 

A. Well, the object then was to oe Mr. Everitt to reduce his 
rovalty. That was the plan that I saw they had adopted, They 
had seen they could throw me over board easier than they could him, 
and sooner than pay me the royalty, they would let the contract 
stand with Everitt and get bis royalty reduced, and use it as a means 
for reducing his royalty. 

(). Mason, then, appeared as counsel for Stark in t 
Infringement 

A. Yes, sir; Mr. Stark did not know anything about this matter, 
[ do not think, because he wenton and simply signed the papers, as 
they wanted him LO do, and changed thie 1h): but do not think he 
knew anything about the matter. He never said anything about it 
tome. I think he acted in perfect good faith in changing the writ- 


he notice of the 


a 


1s. 

(). Do you know anything about the suit which was brou 
the United States elreult court In Stark’s name aoalnst the defend- 
ants ? 

A. I knew a suit was to be brought, but I did not know anything 
about when it was to be done. They threw me out of the couneil 
then. 

(). [low did vou know that there was a suit to be brought 

A. It was arranged then, at that time, instead of letting me go on, 
as it was agreed upon, and let me bring the suit myself, they agreed 
they would not trust me, I suppose, and they would let Mr. Mason 
bring it in Mr. Stark’s name. 

(). It was arranged by whom that this suit shou 
against them * 

\. By. Mr. Itilburn, at that time. 
B05 (). With whom did he make the arrangement that the suit 
should be brought t 

A. With Mr. Mason. 

(J. And what was the object of that suit? 

A. It was to scare Mr. tveritt a little and Fol him to reduee his 
rovalty. 

(Q. And Mr. Mason was to appear as Stark’s attorney 


. Yes, sir. 


} 


Who employed Mason to do this work ? 
Mer. Kilburn. 
(). Do you know about a complaint being made by Mr. Kilburn 


of ) 
\ 


A 
() 
A 


i° ; 


[r. Mason’s charges for this work of S1LOO. 
No complaint, only he spoke of it i his kind of a bluff way. 
Ile came in there and, savs he, “ He has charged us $100 for writing 


those letters. 

(). Do you know what Mr. Mason’s reply to that was’? 

A. Oh, Mr. Mason did not know he said anything of the kind; he 
did hot say that to Mr. Mason: \Ir. Mason was not there: that was 
a remark he made to me in the shop where L was at work. 
+) 


() What is your business « 


< 
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\ Well. | nave been at work at Inventions for awhile—for quite rah 
humber of veurs now. 

). What are you—a practical worker; are you a mechanic? 

\ C myself in that category 


— 
~ 
——) 


gee 
o.sir: I should not hardly ine 


} 
i | 4 
j . } Tr 
ene) as a skilled workh al. 
» Po you KNOW anvthing avout patents 


(ao: Ves. sir: some. 


nave: ves, SIT: some. 


7? 


Or TOW mAnYV Vears 


/ is PIVEN Special attentt 1 to patents in relation to fold 
: .9 
l t k. for the last thre ears, | hav 
Le | famidilal aan thie Mverl { patent and Improvements 
Stitra |? 
i \ =. il 
. ( state the different features about the Everitt bed and 
| a LJi 1 { In 7? 
1. One oi MMportant features ot the hove ritt bed Is this elaim 
XI (] Dracke [- At the time Sat this Contract Was made 
Mr. Everitt and the Hale & Kilbarn Manufacturing Com- 
I Wiis ho folding bed rac whe ye there Wis any 
11 th 1) | elothes and SLOW thi 1h) away in the bed, and 
ie of Mr. Everitt’s patent grew out of this fact, that in the 
by these extended brackets, he provided a place for the bed 
clothes; and, oftentimes, in a patent, a very little thing makes it of 
smal] Improve ments. The smallest thing in the sew- 
Lia CV of th need makes the rl wine machine valu- 
| so was 1n the fold ne ped and 1) alniost all Cases when 
vou vel the first little Improve ment that makes the thing practical, 
| eads to others 
Mr. Orrerson: Won't you stop this lecturing and confine your- 
self to taets ? | do not Want a lecture on the subject ot patents, and 
have not time to stay and listen to it 
By Mr. Bowman: 
). Tam asking about the leading features of the Everitt bedstead 
| ish of the Everitt bedstead; vou started out by stating 
xtended brackets were the leading features. 
\. Those were the leading features 
J Was there any other leading feature about the Everitt bed- 
\. This extended bracket also ext nded the height of the cornice 
is to give the bed eood proportion, and so that it would look well. 
iad an advantage in that respect over the Stark patent; in fact, 
the Stark was never practicable and of no value; never was made 


; ; : si 3 7 : 1 , 
and never will be made for the market. 


(. What do you know about the finish of the Everitt bedstead as 


| sik. " *) 
LO tone mlrrors 
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I 2 - a. ee ‘ . 7 oa i a j 

A i KNOW this, tha the bed is made either with or without a 
; : a {" ] Pen Se 

1h) the i(ront of the peg which Lhe 


‘ sens ' 
mirror. ‘Chere is a place left LV 
Ory me ae Sees i ae Sd a —_ 1] — ae 1. 
oUt) be supphed with a mirro! lf a person wants that style of nish, 
oa —_—" ae ee . 239 td] : } : 
‘Ji lt bday be ice ra | pred dd | PliiiIsh) Willcil \\ ii ISO Tlld KW 1] ra | 1 >< [’- 
"y : ] eat fas ; i] } 
rect bed : but the oleae | Ss hotcomprete without elther one orthe over. 
} ®. | £ a1 a ° ] 
anv More than Q@ lOOKING-Gliass ana lime, WILD a place TOr the G1ass, 
a ‘ I 
, ld - a2 } } i - } PF 
YOULL be eOmipicte Without Lhe = F1aASs. I WOoOuUuLd Tot De a COTIPIere 
i 
7 ae: 
LOOKING -2 lass. 
ria ? , . ] 1 . ’ 
.3) t ' ’ , CY _crlia .»? ‘ ' : _ryeVe , ‘ ¢ } , Oa 
(). Phen Lile looking-elass, 01 panel, Oo mUrror, aS the Case May 
s — » 6 ; 
be, Is a part QO] thie bed 
. { | ] * ] ] ] 
. lt Ls pracy OL tile bed YO. aise. a ped 1 a ad DeUste i COln- 
i] ’ eo. ee ’ 7 
plete Without 1t bas a bottom tol \ »HNed Wou Hrpiete WIth- 
| } > 
Out If And Wi 1) i MOTLOIIL IS se] Lec. ] })} } | e108 be] rol 
he bed S tee dank dn wilhiok: otitis of | aR Se egy : 
the pedstead to decide whieh stvie of bottom he w i have to hake 
we i 1 
the bed complete, to make Ib a COMP L 
; ’ >» ' . : . 
’ ,y eo ‘ ,uvrt t ‘y , 17 I} j ) 
(). i270 VOu KNOW hiVveililhae? CLUOU I l) Lilli VOL Nbisil: IS 
5 oe acl r 
that kind of finish a pat I the pedstead also 
Ss 1] ‘ , ° i | we ey | | ; ‘7 _ 2 + 4 . 
A. [ should SAY SO: the Same as ll L DOUGTHtTtA ecnall tik @evony 
l oold finish: IT should oe ' a ae. ; 
and GOI TIS: SOUL ECNPecl tO pa PiU 
< i I 
4 1} ? a. ] . . { , , , 
(). All LIS Lilies Phet’vVe LiCl) TMLluen 1) VL bber 6 6CU A boric 
— . | . 
A. Yes. sir: certainly 
f — } ae ce dacegll . } . j ‘ : 
\Y. Did I understand you to sav that befor dd saw Mr. s&s n 
= * . prea. sci veiled sk ol . 7 ee 
Philadelphia Mr. Kilburn got vou to write out to ‘Vonpeka, Kansas, 
s ' , ; o> a 
tO sce whethi rne was there 
A. Yes. sir: to see whether he still lived the 
\ j > > T?. } ] i i ] i , 
(). And (1) dlisWel Calil IC { ree Lit (| (| 
A. Yes. Sir: Trom the posthinster: he adilad no Waht to wri LO 
hh] ( , 1] 54 i 1 44 
lm for fear 1t would create suspicion to have ;: ter @oO TOM) a 
/ a } 
: ) ‘ y sy 7 ‘ ) ‘s) t i,4v . } } i ‘ 
COMMpan \ that Pibct Ci ra pO Lit’ A? su I Was i ( | iV) { i< 
Way. 
] ' ] 1 } , ®. 
Q). Did you afterward write to Mlr. Stark, or anybody about hi 
to Itansas ? 
} } + i ] \T ] 
A. | Gla Not Lhe adrraneveinen Was that L WAS tO GO and Sse Vil’. 
\ = 4 _ } ] } ‘ ] 
Stark, but Mr. Stark appeared before [ was ready to go 
() Th ] t | xt thy yr von le} \\ Wt St +} } 
\¥° (iC hl LLit at XI Geeee ne YOu I + clid aU 5 t iL} A Waals i J CAL cA ‘ 
: [>| ] ] F } - 4 4] : } = 
cere ri Hliadeiphia at the defendants’ store 
i 
A. Yes, sir. 
; : } rTeYVYy? P , fi, . t7 1? ] ("4 [>] | } PP 3 1} 1? } 
Q). Did Mr. [lale evel see you aiter Vou iett bhaiacerpiia ih he 
! . are ; ete ie d Rd —- ie 2.7 
enee to the lmprovements VOU hack macdce TH COHUNCCLION Witil thie 
——_— ae 1 >. © 
Leveritt bedstead f 
= } ] —s ‘7 tae 1 4 
nat Vou Would Call ] 1) SAV me at 


A. \\ ell. do not KHOW W 
: : ~— = 


| | 
arrest me under a charge of obtatnine money under fails Nees. 
(). asked you whether he evel aw Vou li re ak to th lli- 
provements which you had made on the Everitt bedstead ; did li 
write vou a letter concerning them ? 
A. Yes. sir: I had forgotten that; that was at Boston 
Q. | am asking you about that ? 
A. I was stopping at Boston, at a hotel there, the Milliken Ilouse. 
One Sunday morning I came from my room, and right opposite to 


1 
where I came into the room, on a lounge, sat Mr. Hale. He gotup, 
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t was no use for me to stay there any longer. I thought the matter 
ver,and [ made up my mind to leave the place, and cdid so. 
\I iV morninoe [ did so. but. fi tC execute (| the assionment of the 


Ino to aereement. and en- 


- l iil rCRt i c < 
d the due bill whieh was owine to me here for a little bit of 


' } ‘ i; ] { . ?) +) i 11} lo ‘ + rF + | : {: |. , 4 \ 
ildi [O] ()}) altura gna told them to take out the 
| which was the consideration for the bed. and that I should 
| } | 
) Oy} tye Hed ) { 
| | a 9 . } ° < 
() And th Was thy of your conneetion with them, was it ? 
. - } , } | . 7 
\ \ te S]] cli Wel | i tf Lhe ILY 
r) ar () — 
r>\ Vii SB wt ute \ 
P \ , ] {4 ) 
J). POU WPOtl » LTE) LO Lhbstb elie y ! 
7 
x . } } ] | . : Ba : . 
\. Yes, sir: and enelosed the assionmeni of the ehair. and I have 
} } : 4) > j : 7 
OMMehtsS here on reeord in tlre stent UOltice. as executed 
- t them 
17) '> — yee %. - 1 af ] 
() When vou ean n from Boston did you notice whether the 
a. DB ee —_ , oe , } } 
(Lele hntS Had nade ANV Al aneements to manutaeture the the bed- 
| +) 
read AcCCOrUINGe to Vou L2d)1 Vem its 
x 1 @s, SIT, l was PPiTOVILI L tlie V Dal 1} ade arrangementsto mike 
7 fs»? 
' i \ 


©. Were you informed by anv one in connection with the defend- 


ants employment 


\ . 
A. ; Gs, Sil. 


\. It was the man who packs the beds 

| 

(@. Is he in the defendants’ employ ? 

\. Yes, sir: and the re | taking the beds substantially ae- 
COC oO TO My a) 

Ly. Stal whether or not M IN urn sent you to No. 230 South 
Second street to see and ex ne one of the Stark beds 

& ted to by AVE () ( SUL. a | Line. ) 

AA. Yi ir : | Welt there: ne scht me to see if \[Ir. iloover had 
t| springs in and the weights on it. Ile said he would not know 
| could go there and look it up 

P I 

(). When was this ? 

A. I cannot tell exactly ; it was some time in 1877. I think. 

). Was it before they got the assignment from Stark ? 

Objected to by Mr. Otterson.) 

A. Yes Si] It Was s aan Lyte lye for 

(). You are sure of that, are vou? 

\. Yes, sir; I did not know the bed under the name of the Stark 
mprovement, but it was a bed that was there. 

(). You at that time did not know that it was the Stark patent ? 


GQ hot Know anything about the Stark bed. 
uri knew at that time that the Stark bed was at 


_— 
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(Objected to by Mr. Otterson.) 


A. I should think Mr. Kilburn knew of the bed at t that time of 
Stark. Heknew there was a bed there, and it was ee S stark bed, 
except they had put the weights —. No,it was not really the Stark 
bed, because they had put the weights on. Nin Kilburn said iced 
to make a bed of some kind, and he wanted to see if this had the 
weights or connecting rods. : 

(). Do you know who called Mr. Kailburn’s attention to 1t ? 

A. Yes, sir: I saw it in the store,and talked to Mr. Kilburn about 
it, and he wanted me to go and see if it had the weights. I told him | 


thought it had, from the operation of it, and he said he wanted me to 
see 1t because he wanted to ascertain what he was selling 
ol? Adjourned until Friday next, January 16, 1580, at 5 p.m. 


The — be Friday, January 16th, 1880, was on ac- 
count of the inability of Mr. Otterson to attend, continued until 
Monday, January 19, 1880, at 3 p. 1 


PHILADELPHIA, MonpaAy, January 19, 1880. 


Parties met at the oftice of the master. 

Present: The master, Mr. Mitehell, Mr. Bowman, Mr. Everitt, Mr. 
Anderson, representing Mr. Otterson, and Mr. Stevens, the witness 
under examination. 


Mr. ANpersSON: I have been requested by Mr. Otterson to attend 
this meeting this afternoon and state that professional business has 
ealled him to i peter and that he is unable to be here; but 
will try to fulfil any appointment which may be made for him, say 
for Wednesday or T hursday of this week. 

Mr. Bowman: I desire to state, and J wish it entered upon the 
minutes, that I have been compelled to keep Mr. Stevens, the wit- 
ness under examination, here this entire week. I desired that his 
examination should be finished last week. [I now request the mas- 
ter to make an order for the examination of the witness before Wed- 
nesday night, because his business enga rements perem pto: ily require 
him to bein Bostom on ‘J hursday MoO! nine or lose his situation. 

The Master: I direet that the next meeting in this cause shall be 
held on Wednesday next at 12 noon, provided that that hour will 
not conflict with the professional engagements of the counsel. If 
the hour of noon does conflict with such professional engagements, 
then I direet the meeting shall be held at 3 }). Tn. 

Mr. Bowman: I also request that in case Mr. Otterson is not pres- 
ent this examination shall proceed, and that Mr. Otterson shall lose 
his right to cross-examine the witness now here. 

The Masrer: It shall go on whether Mr. Otterson is present or 


— 
« 


~ 


not. 
PHILADELPHIA, WEDNESDAY, January 21, 1880. 
Parties met at the office of the master. 
Present: The master, Mr. Everitt, Mr. Stevens, the witness under 
examination, Mr. Otterson, Mr. Cheney Kilburn, Mr. H.S. Hale. 
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better do it: that it would not do for a letter to come 


ory, for it would excite lis suspicion if al 


+ 
{ 
bed factory. 


— 
~~ 
a _~ 


). Then it was your proposition and no 
A. [nn the first place, Ves, S] 


I 
] 


(). Do VOU Say that Vou told him vou had written to ‘Pops 
the matter drop there and then the writing come ? 

A. It dropped there until I got the reply. I think- 
know—I may have told him I had written; but after 1 got 
| told ham Stark did live there 

(). You are quite sure of that, are you? 

A. Yes SI] 

(. Your recollection is very good on that subject ? 

A. itit: ves. si 

\/. | U lt to Vou so yy 1] Ler {| \ eCaus [ ay eollectio 
parties Is quite different, and I want to know whether vo 
sure OF 1 ay Statemey) vO oi 1} x] ane ¢ 

A. | am verv sure of it: I think I member the transae 
aceural 

QM. Did vou have anv conversation with Mr. Stark at 
What brought apeee hi re? 

\ No el 

sé he il 

(). Do you mean to be understood as saying you te 
sjonment from Stark to them to Washineton with vou 

“< : 

i athe ae 

( M4 Yi TY ell ( | 11) \ ss. reco} le CLIO O11} ha ts rey 

A. Yes. sir. When Mr. Stark made the tr: re deliy 
t hae CU Lh pa 1 \ 

{ . Yo 1 \ re not present, | Su} ()> Wh WilS Gol 

A. I was not present. but I was told so 

\ -, »V \ hol } vert Vou yi SO? 

A. Ly Mie. Iadburn 

(). Wel YO Ol, abd Stal 1 | 

A. That he delivered, the patent papers which he had si 

Washineton to Mr. Mason to have an anplication made out 
Was Soni ww hie rc | MOUL I he thn of | ruanry | | } ) ke Aan | f ay 
Cahie DACK LIC 20 Phe lp] mation Tor tite Lten | lhed Cable 
ment came back prepared by Mr. Mason for signatures, a 
when thev were executed, which was on the eventing. I thu 
day Ol thie oT th of rel ruary, on that evening I went down 

| teh af 
Ineton With them 

(J. Do you not know the fact to be that thi Maper Vou I terre 
prepared in Washington by Mr. Mason in thie presence of | 
burn and Mr. Stark. and was executed there in Mr. Mason 
Immediately upon its preparation ? 

A. Thi SeCONG asslghnment Vas YS, Bil 

J). [> you 10 know that threat Hrst pap you speak of 
an assignment was druwnin Mr. Kilburn’s office by Mr. Henry 
and there exeeuted by Myr. Stark ? 

A. No, sir; the applicaulon was prepared and sent back 
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signature and the assignment upon it; it has to be necessarily so; 
they could not make an application without 
14 ©. Wait. Jam not going to examine you about the law 
the habit of the patent office S. | only ask you about faets, 
and I ask you whether yeu do not know that the original paper, 
called an assignment of the Stark patent, was drawn in Mr. Kil- 
burn’s office, in Sixth street, by Mr. Harry Hale, was signed there 
by Stark, and was never seen by Mr. Mason until afterward, when 
it was presented to him by Mr. Jilburn ? 
A. When I went into Mr. Mason’s othee— 
®. Won’t you answer my question, please 
A. I earri d the original assignment and the applications for the 
patent into Mr. Mason’s office with me. 
/. And you were alone at pe time? 


a 


A. | was alone; yes, sir. that I am mad . a” say that when 
| went into A ( “ M: AsOn SO] Me ae mornin y Mr. adsolk Was writing 

locument—it should be reading a document. brew dee handed to 
me atte | i. exe) thi ‘ougl 1» Which document was t | are Me nt be- 
tweeen _ Everitt and the Hale — Kilburn Manufactt ing Com- 
pa \. 

). You say that Mr. Harry Hale handed you these papers. Do 
you mean this application and the assignment? 


(J. Did you read them th rough : 

\. I did not read them ‘through. IJ had not time. I was qust 
- ng Lo liv tea, preparatory to take the train at eleven o'clock, raul 
the Baltimore and Ohio depot. 
a id you r ad them 
@. When and where did you read them ? 
A. After I got to Mr. Mason’s office we looked them over: [think 
was while # was waiting. Mr. Mason had something to do there, 
and before GAVE them LO him | looked them over to see whether 
Lhey were all correct 
(). Hiow long was it after Warren Hale had toid vou that Mr. 
tark had been in the store before you took this trip to Washington ? 
A. I had taken one trip; you mean this second trip? 

| mean this trip to Wash ington In whieh you earried the 
papers Jl rs spoken of. 

A. | should think, perhaps, it was a week or ten days; I can’t tell 


aw 


aid that Mr. Kilburn requested you not to let Mr. Ev- 
eritt know that Mr. Stark was in the city. Do you not know that 
Mr. Everitt was informed, on the very day of Mr. Stark’s arrival 
here, that Mr. Stark was in the city Na on the very dav of lis first 
dppearahc In the office ? | : 

A. I think I said that Mr. Kilburn requested me not to let him 
know of the proceedings; not that he was in the city. I think, if 
you will _ at the evidence, you will find that to be the case. 

Q. The - stion is asked, page 455, “State whether anything was 
sald to mite by these defendants, or either of them, cautioning you 
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ment was not to be fulfilled with me; that they would not give me 
the agreement in writing; and that by the assignment of my halt 
interest in the chair to them, Ino longer had any protection In 


). And then vou got angry? 
A. Yes, sir: I did not get angry at that time; ves; I did get 


anery once, and did eo down and have a talk with Mr. Kilburn. 


()..]. do not mean vour blowing out, but when you got anery ? 
A. | go ery When Harry wanted me to sign those papers, and 


! me. indirectly, In the way he did. 
() And in conseauence of that vou went and tol 


4 i ‘ 
} 4 . } : oe P } ae , " me 
nad his attornevs ul | that had transpired, and al] that Vou could 
: ] - F . — m7 7 ve ; . Cura ritt’ 
LOK ¢ etTWweelh Vou and them \W ith reierence to \I g Veritts nat- 
ters and the company ? 
| ] , eexs es a ’ i ad al ] . 7 . . 
.o ! made that Alaa vVit. | tried very hard to nave Matters Ccar- 
} : Pe } as 
rlea Ou is W 1) & ci 1) | Saw that ilbWould be vad tor me 
} } 
and ior them J V were ho 
f i ] > 
AJ. il \ | 1] VV ¢ 7 } Cy. 
{* + | ] 
A. lf the agreement was not carried out. 


] 


(). Between them and you 


Decal o c . at ] ; } ] — : + 

nd when vou found that they had othe: purposes than the 
CaATYVINGe out oF that agreement, and ‘ 

quence of It, then you went to Mr. Everitt and to Mr EKveritt’s at- 


x ] »* ] " ] +s : » } : ad " + | } {" ] ? ’ 
tornevs and reported all that had transpired betweeh the defendants 


and vou while vou re enjoving their coufidenc 
\. I think I did; that is, substantially 
(). You meant to do tha 
A. Yes, su 
@. You meant to do the defendants all the harm you could at 
that time? | 
A. [ thoucht | eould not stand It | kn W they would 
ols have to wig’ pa In order to sueceed, my bed, and [ made up my 
mind that | would -— stand and see them enjoying the bene- 


fits of mv sillsates if I eould help 
. i 


‘ gone : eh th _ i aa tf 
A. I meant to foil them: ves, sir: to foll them 1n the effort. 


(Q. And you have been acting under that spirit and feeling ever 
S11 Ce 4 

A. Not at all. I never intended to come back, and should not 
have come back here had I not been informed that a warrant was 
out for my arrest, and that I was placed in a position where I was 
hable to be prosecuted ee perjury, upless my statements were sub- 


stantiated. But for that I should not have troub! 
(). Where did you hear ap a Warrant was out for vour arrest 
A. Mr. Morrill told Mr. Wait 

i. Who is Mr. Waite ? 

\. Well, Waite is a member of the firm of Thompson, Periey & 
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(). State whether or not the defendants knew of Stark and his 
patent before he, Stark, came on here to Philadelphia 
A. They did. 
(). All of them ? 

A. Mr. Folger, Mr. Neweombe, Mr. Henry S. Hale, Mr. Kilburn 
[ showed the drawing of it to them when I feund it, or shortly after. 
Now I wish to sav one word before Istop. It has been a great while 
since T have seen Mr. Mason’s handwriting. I IS possib] e that after 
he made it he had it copied: but the two handwritines are different 
In the application anvhow, and Mr. Mason wrote it off, | know, at 
first, but it may have been in the order of his business to have 'e- 
quired : inother clerk to copy it, but [am certain it was Mr. M. ASON’S 
handwriti Ing, as it now appears. It was differ ; 
applicat lon. 

(). Please state whether or not the defendants are manufacturing 
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é 
folding beds under the drawings of the specifications mentioned in 
that Exhibit No. 63 ? 

A. Not exactly; they use a little of the features of it. The idea 
which [I struck, to have the bracket come even with 1 : | 
bed when it was up, and even with the top of the side rail when it 
is down—that is the feature of the pivoting of the foot boards away 
from the extreme end of the bed, and thereby savine more weight— 
a bed that did not com: Inder Mr. Everitt’ s patent at 


Was Maklne 


— 


Re-examined by Mr. OrTrerson: 
Then the principle they are showing you, to which you hav 


They have connected with it some of their own features. 

@. But the particular principle that you have just referred to 1s 
at covered by any patent ” 

\. No, sir: i is not covered by any patent that [am aware of. 

). With reference to your explanation, you mean, however, to say 
that the change, alteration, Interlineation, or whatever it may be, 
and in whose handwriting it nay be, is to affect the running of the 
reissue, as vou ¢call it, after it shall have been reissued ? 


A. Yes, six. 


Adjourned until Monday next, January 26, 1SSO0, at 3 p. m. 
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PHILADELPHIA, MONDAY, January 26, 1880. 
Parties met at the offiee of the master. 
Present: The master. Mr. Bowman: Mr. Mitehell, Mr. Everitt. Mr. 
Otterson. and Mr. H.S. Hale. 


M. DanteL CoNNoLLy sworn and examined by Mr. Bowman: 


). You are a member of the bar ? 
A. Lam. 
(). And make a specialty of patent cases? 
A. I do. 
O24 @. Do you know Mr. Everitt? 
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KLISHA E. EVERITT. 


] + + . - " 3 | + ] + 
vas tpn resentruti ve o} Stark at the time, (io net KHOW 
Ss ene 
. abehr COULd | ( O ao Wilt I) DbDINGImnMne us 
1} } : aye a la |] ro ] 
\\ | ‘e i have Lie adverv adistlnet recollection OF What Was 
} } aa 1) t 7 | T 17? } } rT j ly. 7 Or 
( )¢ recoil «4 Out ne HIatoUer©r Lassi eClrquirrea LOOT | Plel V¢ 
- } 4] | fl nr ae a” Sr 
OW. howevel | | eepeug; am hot hlistaken 1h it. that 
. } } | 
npression of th Withess oprected to DVN \Lr (O£terson.) 
| « 
} ] ' | 1 7 
Wane to thre DWeST OT \ ( coll CLIO, alia CLoilnkK | Ink Not 
i= : m i. i 
] l uit 1b. UO. \I cLSOli > 1d ne admitted that huVEePrltts il- 
7° fF . ee ] , 7 ] 1 ’ ] ‘\ ] 
ITTERSON i would rather pot have What Col. Mason ad- 
| y\?? ; > f Aas 74) 7 Tov set ? ly « $e o Var Creeey a Yee wets 
refer to have tne tacts, or to nave a statement or wnat 


ere e 4] eT ee ny we wil] -hether thev 
at tne time or the meeting, wheel we Willi see Whether they 
oo: 
O 1aCls 
) : ” —_— _ . , ; ~ i 
TAN (TO the WiItLlLeSS } leas State lk VOUP OW)lh] WavV Wilal 
| mn that occasion. 
\ | ’ . 2 » ade itt ] 5 : ' ye )) 1 ' 11 | fantial! ‘ 
; cis i} stated (oi adn Ctl Lilcll It) i)1S OP ITLL 1} ‘e. LOstahntlali\ 


tts patent was doubtless a valid one, but subordinate, of course, 
Stark patent 
\ SS examined 
You were one of the solicitors of Mr. Everitt in obtaining this 
you not? 
Yes, sir; the firm of which I am a member procured the pat- 
= } 
\\ Ss your omee, vour 1 dy \ idual ofhie C,1i you have one 
rom the firm ? 
\ ae Walnut street. Phil Iphiia. 
\ your firm office ? 
lt is the same thing. Our firm has also an officein Washing- 
) oth SiTreel 
Were you in constant communication with Mr. Iveritt pend- 
pp! cation for the patent ol thre Droce dings thereon ¢ 
[ do not know what you mean by constant When the apph- 
1 for a patent is made it Is usually some considerable period of 
hie, erhaps Ol, AML AVeTAY' fully a month. before any official 
action Is had During that period of time it is not custom- 
] } . ] 
cll’\ LO hold aAnVY COM MUnCAatTION W ith the Mventor ana cl})- 
t unless he should call to inquire about the status of his cas 


Do you remember th 


i fave do that frequ ntly 4 
do not remem bb I" | think. however. in pom of frct. fee] 
rtain ot that. that hie Was kept fully advised ot the official 


?)} | ' ep ew Gd 

hi OBR ws A oF 

he way from the application originally until the patent 
sIr. 


at the application Was rejected ¢ 
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Mr. Bowman: All that IT ean say in reply to that is, that Mr. Ot- 
terson’s recollection of the testimony and my own does not 
oe agree. IT have been eareful to read the testimony-in-chief, 


word for word. and [ have notes before me of those matters 
which were not touched upon by Mr. Everitt in chief. 


(. You heard the statement of the same Mr. Hale,in his testi- 
mony, that vou agreed with him that your royalty should be settled 
Upon the basis of the lowest wholesale price. Please state whether 
that is true or not. 

A. It is not true. IT never had any agreement of that kind. My 
agreemelnht shows that. 

(). Was there ever any other agreement between Vou and the de- 
fendants on that subject, excepting as specified in the articles of 
agreement between you? 

A. Never. I will here state that when that agreement was drawn 
up they was in the wholesale manufacturing business to the trade. 
They made and sold to the trade, and my prices was based on the 
prices that they was to obtain from the trade. Mr. ial oe | 
that time a member of the firm of Kilburn & Gates, and my furni- 


\ 
i 
117? TAG Ts } 1] > ; ly AC +}, x, 1] } . 22 ; 4 t | 7 Da > | + 
ture Was to be sold precisely as they soid others —to the trade, not to 


| avents or their own stores. 

(). You heard what the same Mr. Hale testified to with reference 
to your having asked about the Stark patent. Were you ever asked 
LO purchase threat patent, as stated by him? 

A. Not as. stated by him. tdtwas asked. The first time I was 
asked to buy the Stark patent was on the tent } ; 
the Permanent Exhibition, in West Philadelphia, by Mar. Ialburn. 
Mr. Harry S. Hale refused to pay me my money, due then, and re- 
ferred me to Mr. Kalburn, and IT had to go to the Perinanent Exhi- 
bition to see him: and there he said that Stark would take $30,000 
for his patent, or would take five per cent. rovalty, and let us go on 
and make the Everitt bed. [said I had nothing to do with Stark. 
Well, lhe said, he Was not Cone lO pay Stark five per cent. rovalty 
and me seven. They never asked me, between the first of February 
and the tenth of May, to buy that rovaltyv for 81,000. They was 
Very earetul LO keep it from my hearing. Not one ot them told nie. 

(). Is that all in that connection ? 

A. Mr. Kilburn told me, on the tenth day of May, that he had 
been to Washington, and had seen the Stark agent or attorney, Mr. 
Mason, and that Mr. Mason told him he would either sell it for 
$50,000 or take five per cent. rovalty and let us go on and manu- 
facture; and he refused to pay me my money, saying he would not 
pay Stark five per cent. rovalty and me seven. I would state that 1 
am very positive—and there is not one of them that does not know 
it—that they never told me Stark offered to sell his patent for $1,000; 
not one of them. They was very careful to keep 1t out of my hear- 
Ing. IT requested) Mr. Warren Hale, when Stark returned from 
Washington, to let me know, that I could see him when he came 
back, and was here for nearly eight months; and they was very 


careful to keep him out of my sight. 
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HENRY 8S. HALE kT AL., &C.,. VS. ELISHA E. EVERITT. 


r. Otterson objects.) 
is. medals. and diplomas wherever 
hem. 


ryy Se ; ae ] , oe 
hey have recelved premiut 
ited 1 o£ some of them have iV hehe On t 


, 
' 


Ibited in ¢his count 
ne I | [ remember, which was received at the first 
hibition it was ever exhibited—the Franklin Institute exhibition 
7+. It received the highest premium at the Centennial for a 
d, which premium they are advertising now, and have 
sINee the exhibition. 
\\ ner Are those medals, Ae 


: 


Phe VY are in) the DOSSeSsI0N ot the COTM Pati s 
hae detendants ¢ 
Yes, sir: cil least | SUpPpose SO. 
Were they the last time you knew anything about them ? 
They were. 
Whose advertisement Is this ? (.\ COPY of the Philadelphia 
‘dof Saturday morning, January 24, 1880, handed to witness.) 
lt is the advertisement of the Hale & Kilburn Manufacturing 
| GOs (11 S al eneraving of nav bedstead cil the head oft it. 
ist such an advertisement as they have published for the last 
years, to NY knowledge, and li necessary, could produce LWoO 
red thousand ot those advertisements which they have pub- 
Within the last month. It was the only bed that took the 
ium at the Centennial Exhibition, and that fact is published 
lh Conn etion with their other Adv rtisements. 
Bowman offers in evidence the copy of the * Record ” referred _ 
rely as proof of the advertisement, marked by the examine! 
69. January 3O. 1SSO.S. G. W.’”) 
BowMAN: I now eall upon the defendants to produce all th 
: l awards of merit granted to Mr. Everitt 
Orrerson: I can only answer now that they are not present, 
itimation being the first I have received on the subject. 
Cross-examined by Mr. Orrerson 
You said in your recent examination that you paid the rent 
ir store 1n Chestnut street yourself? \ 
| | 
Where did you vet the money ? 
v some trom Hale & Koailburn. Where did lL vet lV money 
| vot the store if not from Hale & Wilburn ? 
m not under examination now, and it is not for you to ask dun 
ns. Itis for you to answerthem. How did you pay that 
Delt Calhi 
vi \ valty paid it. 
O te 


sit came due. 

Ity ay the debt as VOu COT the money i 

loubly what I received, and sometimes 11 

bavV Up tO the amount | received. 

speaking now of the money you received from them, with 
1d rent of the Chestnut street store. Were the 
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A. i made a mistake. They advertised them 1h) their Calalogue 
some two or three vears. 
urn and Gates ? 


) 
u 
’ ° 4 4 1 . ’ ryxy . 
A. Yes. sir: and I think Gates & Co. advertised them. That js 
} 


- - r at: a 3 ‘ ; : ‘ r , ‘ : : 
the old firm of Kilburn & Gates. It is Gates & Co. now. and there 
; he amar enti gr aid : i. | je ee , : 
Isa possibility Of MY belnge mistaken about the two irmMs, and as to 
, . - ss FP ware ‘ ] } ] 
whether they beth advertised. I know one of them did. an 


necessary, [ will produce the catalogue. 
(). Do you not know that the firm of Kilburn & Gates has been 
out of existenee for two or three vears 
A. I know that: ves, sir. 
(). While they were in business together, did you ever know tl 
oO sell thi folding bed, or to have one In their piace 
A. I know that they made them, and I knew them to have them 
In their place. 
J i They made them ? 
A. Yes, sir. 
(). Where did they make them ? 

A. In Vermont. 

). Folding beds, after your patent 
A. Yes. sir; so Mr. Kualburn said. 
». When did he tell you that ? 

A. I think it was in 1870 that they had a lot made of these. 
Who had a lot made? 
ITale, Kilburn & Co. had a lot made by Kilburn & Gates. 
d. What was done with them ? 
A. belie ve that they were sent from the factory 1D) Vermont 
direct to their braneh store in New York. 

(). Kilburn & Gates were not manufacturing them for theirown 


“A. They made them. 
(). But the question is whether they made them for the purpose 
of dealing in them 
A. I think they made them for Hale, Kilburn & Co. 
(). Did they make them, or deal in them as a part of their own 
business ? 
A. Ido not know; but I know that they did sell them, or offered 
them for sale LO their customers, when they had ane Opportunity here 


bf 


} 
} 
I 


inn their elty store. 

(). To whom did they offer them for sale 

A. I do not know, but I know that they were advertised in their 
catalogue. 

(). Can you produce that catalogue. 

A. I will try to do so. I get confused between the two firms; but 
it is advertised either in Gates W& Company's catalogue, or in Kkil- 
burn & Gates’ catalogue. 

(). Did Kilburn & Gates advertise t 
a part of their business? Is that what you mean 

A. Yes,sir; they advertised them forsale. I do not know whether 
it Was a part of their business or not, but they advertised those beds 


ad 


hese beds in their catalogue as 


a 


for sale. 
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A miclory 
, ? 
f , i rr hy , ; 
} ‘ i Wile 
T4 : ' } ? j ’ | ] ese } 
i ‘4 VO) \ ‘ils ne | «~, Tt] | IK ) } ? \ Teyert | ; peean } 
1 “ape *. 
i 
} see ] ] i> ’ 
; 1s ,} > ’ +> ; x 
WYid vou know Asher b. Stevens oe 
V ac ~ | | 
y 4 ] > } ‘ } 
|? i Ls b 13 = \ mo har , c 14 t VO] MT] sts) ix «. r) ’ 
] 7 } 
" ' » i r | ] | a) 
; = Sy Cees & \ il Ui my ¢ WIth ) i] lee | 
; } ; 
I WICC 
y ' 7 ) } 
Yes si] Chil K 1 l 
Say i 
\ | { VWors | j 
| 
i] wnIV OTe 
\\ | - 
. » ¢ 
VI r'¢ Ss that 
} } a ? " , ’ ¥ 
d} 1) 1} 5; 3 {] } 7 | ry} t } ' ly la 
i { -a2 LLOQ] \F4 i} ¢ t! i | AG PUTIN. 
| - } 
MO VOU KNOW When that was 
} 4 } 1 } 
‘ + ‘ t iy | " ' ’ 
Vas | Cile 1) rat My stark Was at oul place 2 
V Tye ) ly i \ 1? 117 tT | oO? } = \ 4 en, ¢ so ’ i } ») 
\ i ‘ a , OU iii Pia Ol NTELOV >] Ler _ DCC : 
5 
, \\"] \] , a ] ] "i 
\ Wie} r. otark came ther LO make ON) GbPawlhos, 
. . T } . ¥ ) 7 
; : . , i ; | " 
Phat was the first I knew fof] him: and then Mr. Stevens 
] } } } } } } } ] ? } 
+ I € j Ps . > T 4 
Lold me that he had a claim or patent on the bedstead 
Y, } } \ i | 1) Att ‘ >) 1? | t + | ,} vy? ] 1 e } ] ] cag 
‘ oi nN i { \ LIVING cUOW it ties fF Wnt ALLCI VOU Lad 
| ‘ ] : 
, ‘~~, 7 ' 33 ly } 
, a person: \ 
| i ] ' j 7. | ' 
had never heard of Stark until [ saw him 
nad YX } Vat bi . cxvatl \ . 4 ] ° { | 
Llidi VOUP CON VePrSaALLO 1) ee VEeTIsS ali the time ol ilis 
} 7 . 
13 7 ‘ bra , . —s — Pi 4 : . —, me j oe 
2 vou the drawings was subsequent, tiien, tO youl knowledge 
‘ , | e ‘ 
Tsp 2? 1 >? roaiixy, * 
Stark personally 
i 


Yes, sir. The drawings were in the book of reports from the 


_ P "an — : ] . We 
Do you know how he came to eall your attention to the draw- 


+ 


le was going into experiments with folding beds. 


oe 


(). Can you say definitely whether this int 
Stevens and vourself, in cyvhich these drawing 
vou, was before Mr. Stark appeared at all thi 
was alte I) appeared Lhere 

A. It was after Mr. Stark appeared ther 

C'ross-examined by Mr. Bi [A 
(). When did vou first see Mr. Stark ? 
4 i * 407% os oe i 
\ l 1 Wiis 11k The Winter OF Lo ¢a COULCM #7) 
(. Where did you meet him ? 
4 | ’ 47 ] 
1. On the stairs, going Into tiie designers root 
(). In the defendants’ place of business 
\. Yes, si 

(). Can you tell in what month it was 

A li vais It) J lal’\ bat whethi rit Was one Mm 
l enannot tell It was after New Year, 1S7S, be 
menced at New Years, and it was atter | peek 

Q). Tlad voucany knowledge of him before tha 

A 1) (| | ¢ Cy heard Ol him threat | K1OW-W of 
l heard thie detendants, Or all 


"ou mean Mr. Stevens 


) 
Yes slr. . 


(). Elave vou ever 


(). How long had vou known Mr. Stevens previous 
Mr. Stark ? 
A. T should think I had known him a year an 
(). Previous to your secing Mr. Stark was on 
1}} tine } cleat ial ‘y7 thr if dant > nlaeea a 
nentine Oh DeCdsteadcds atl the aehehnaahts prace Ol 
A. No, sir: I think not. He was on chairs al 
(). You ale not positlv about Lnhat, Al vou 7? 
= | P 
A. Iam as positive as | am of anything that 
AGO as threat would not SWeal threut iscvel 
about ay Isteads bye fore thieat but threat Was tile Hrs 
ever don lly CX} riment tO mV kK! ow le lo 
(). When was the first time? 
\. When Mr. Stark was about ther 
() Vb 1} did ay CX pe rime Olli D dstea Is, LO 
recolleetion ? 
A. Fora month or more he was experimenting 
(). Was it not during the months of January at 
A. I should not think 1t was as early as Janua 
(). You are hot quite positive about tnat ¢ 
A. | would not swear that ay did not ao wiv 
steads, but he did not do anything about bedst 
| bother me about thr 


lee. TTe did not come and 


meget 
@. Wlien you say that he di 
vour knowledg 
bedsteads ? 


A. He did not say anything to me about them. 


I ley 


- Ath Al OS ti 


ek eR Re be 67 


Q. When did you first hear of the Stark patent ? 
A. When I saw Mr. Stark. 
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@. Who told you about it then ? 
A. Stevens. I think. I would not swear who told me about it 
first. 
ood (). Do you remember when you first saw the 


] > i ; : \ - . 
lrawings of the Stark patent 


A. vi “. SI)’, 
©. When was it? 
A. It was at the time Mr. Stark was at the factory. 


A. It was in the winter of 1S7S. 
(). In what neal 

It was after January. 
Tlow long’ after i a0 LT" 


lans and 


that he was 


(J y ? 

A. I have nothing to fs a particular date, except 
making a drawing oi a reaper and binding machine and explain- 
Ine It to me. [le sald that he had LO rel out the machi 


ie and have 


| ot ipa | “ie | 
it ready tor the spring business, so that he could get it into the mar- 


— 


| 7 ' PY — 
ket for the summer business. I know it was quite early 


1h) the Sea- 


reh. 


i 
son, but J could not say whether it was lebruary Or Ma 
(. That was when you say you saw the plans and drawings of 
the Stark pal nt: 


(). Was Stark present 
A. He was not. 
Where was he? 


cv 
A. I do net know where he was. He was in and out. 


| 
and oeeca- 


; 1] : ] : . a . ; io , . 
sionally I saw him, as ne used to come in every tew days, and 


. ae ‘eg Seawtee 
wanted to get into my designers’ room to alter his draw 


J Whi are you 
lrawings and the |) 


. — a i] Vy ae P << ; ° 
a Because | never heard of Stark until Sal \W him. 

: . : 
aWiInges and the 


l never noticed them, and I never 
In existence. 

Q). If vy ur attention had been ealled to the dr: wings ‘Ll 

s of a patent before Stark came on you would have 


terest in it, would you? 
A. I took a reat deal of interest in the folding beds, 


' ee. 
Was WMaKINE them. 


nes or his 


4 . a Se Pe , : Be ? 
to sav positively that vou did not see the 


lans of Stark’s patent until after Stark came on 


attel ition Wwas 


knew the 


1d specifica- 
had ho in- 


beenuse | 


(). Would you have had sufficient interest in looking at drawings 


— 
< 


} } rae ee 
remember about it ? 


[ thought there was anything worth looking after I would. 


d plans of a folding bed to note down the fact so as to specially 
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(Mr. Bowman objects on the ground that the same question has 
been asked several times, and objected to as leading, and the witness 
has answered it.) 


A: Yes, SIP. 


(‘ross-examuined by \Ir. BOWMAN 


*;, 


). Can you tell the time when you first saw Mr. Stark 
A. The exact date? 
(). Yes, sir. 
\. No, sir. 
J. Can you tell within two months of it? 
A. ¥es, sir. 
(). When was it? 
A. It was after the first of January. I went there the first of Jan- 
| think it was the last of February, but I ean’t fix thi 
v; | know it was after the first of January 
(J. Then vou cannot positively say what month 1t was after’ 
A. No,sir; but I know it was either in January or February. 
o4] XJ. Why do you say that ? 
A. Well, on account of his making this drawing for a reap- 
Ine machine. 
). On account of who making the drawing ? 
A. Mr. Stark. 
On account of Mr. Stark’s making a drawing 


‘ 
P me | = 


arv., and 


& 
( 
A. Yes, sir: in the factory—in the drawing-room. 


(). When was he making that drawine—in what month ? 

A. That I ecan’t say. In either January or February, but I can’t 
sav which. 

Q. Why do you say that 1t was in January or February, if you 


eannot tell in which of those months it was: 1s 1t not mere cuess- 
work upon vour part? 

A. No, sir; I know it was after the commencement of my year 
‘e at the Hale & Kilburn. manuf; 

he other witness Lave, is it not 


(). That is the same reason t 
\. Yes, sir: I think it was. 

@. You say that you think it was; did you noi sit here and hear 
him sav it ? 

A. Yes, SIr. , 

(). Did you talk this matter over with Mr. Neweomb before you 
Cale here ? 
Yes, sir; no, sir; that is, I said very little about it. 
You say, - Yes. sir—no, sir: ” whieh do you mean ? 
\ . sir: | did. 


id you talk over as to how you would be ab 


A. No, sir. 
(). There was nothing said about that? 
A. No, sir; there was nothing said about the date. 
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A440 HENRY Ss. HALE ET AL., &¢., VS. ELISHA E. EVERITT. 


R. Masowx sworn and examined by Mr. OTTERSON. 


(. Do you r side in Washington ? 
Yes, sIr. 
©. What is your pusiness ? 
[am a lawyer by profession ; practicing in patent cases only, 
however, in the courts and before the Patent Office. 
(). Do you know the Hale & Kilburn Manufacturing Company 
A. Yes, sir: lam acquainted with the members of that COM pan V— 


several of them. at least. 


a 


(J Have you had uhh y professional relations with them ? 

A. Yes, sir; i have had several employments from them. 

(). With reterenee to the Keveritt folding bed ¢ 

\. Yes, sir; that is, I think, the first employment I had at their 
hands 

(J. Did vou ever have oeceasion to examine the Everitt patent and 


} ’ } 4 ae . ee et ot 
the state of the art with reference to folding beds ? 


A.. Yes, sir; 4 did. 
(). I mean, of course, for these defendants; for the Hale & NKil- 
burn Manufacturing Company ¢ 

\. Yes, sir; I was employed for that purpose by them and made 
an examination of the state of the art at the time. 

Q. Do you remember when that was ? 
think I can fix the time; it was several vears ago; It 
Was Vers shortly bi fore the date of the Stark reissue. 
ln) eX: secon ng the state ol the art dia you COME ACLTOSS the 


Yes, sir; my Impression is that [ was employed in the first in- 
stance to look at the Stark patent, it having been represented to me 
hat a claim had been made upon the part of Mr. Stark that they 
were Infringing his patent, and I was emploved and instructed to 
examine the Stark patent and tosee what it was; and, 1n connection 
with that, also the Everitt patent and other rights under i 

(). Will you just go on in your own way and tell what vou did 
that connection ? 

A. | found in the examination of that Stark ease that while the 
patent of Everitt as it then npg Was in such shape that, accord hy 


to my present recollection of it, they did not infringe the claim as 
it stood, it was easily masnaptibe of being reissued in such shape as 


( ntirely to cover the bed which the ‘Vy Were manufacturing under the 


name of the Everitt bedstead. 

(). Then what did you do in pursuance of that 

A. I advised them, according to that conelusion, that they could 
not carry on that business with the Stark patent outstanding in the 
hands of an adversary party; that oa were liable to be enjoined 
and stopped entirely in the mant x icture and held responsible foi 
the entire amount of the profits tha <a might make in the manu- 
facture and sale of the bedsteads. 


+) 


(Objected to by Mr. Mitcheil.) 


@. What was done after tuat ? 
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] : ] ' 
‘ec themseives a@alnst the Stark 


them that they must secu 


le way, and advised them to buy it (objected to by Mr. 
eh Wal | | 


patent in son 
Mitchell), w 


4 


| was done, as I understood from the parties; they 
sent me, 1 think, a contract whieh they had made with Mr. Stark. 
on which, according to their direction. I pr pared the papers for the 
reissue of the Stark patent. and. | think it tne Same time that tiose 
papers were Issued prepared a formal assigument of the Stark patent 
to the Hlale & Kilburn Manutaecturin: Company, which was de- 
posited in my hands as an es 


| . . . 0, rey] | 
« i \ ole wea *{ cLIitC Cre Kilburn 
Uponk the determ] 7. > a . i. 


: { : } Bers 11 
{ HNMwatIoOnN OF an L1Olk TO De COM Mencedd 1h the 
14 c ~ % i} ee oes P : Sat ; 
4 i hale O} Nii .etark, as theowner ol] the patent, agains Lilet) as 
Saree dian | er ee 1 } a } 
1?PYTPMITD) ’ bs ‘> ] i ] | +? } | rycds *#) 7) | +} j ’ Brenede 
Infringers, and [I held it for some time and finally, I believe, 
& ’ ? 4 3 4 | . }] ; acl ; 
ar iiverea it to them on thelr e@atimne tor 
= . | 
T y > a | i y +} sy? }? fis es) ‘ oy ft 4 . ,é “a 
() W hat VUCCALNE Ol thet OLriVillat papel Or contract that Vou speak 
S 
QO] 


4 — 1 ; 
A. NI \ recolleetion about Ul 


+ : 7 } ? ¢ ‘ 
lait Is ii@ (LISLITICL. Ai\ Piya pore SSlonll. 1S 
that it w: troved at the tin paper t] had fulfilled 
it i ao UCstiVvVved sbi LI ¢ LIrhie | he t ve py area rane! fuinlied ItS 
. ——— — » } } . 
PIsSsSlO?) WV iif StTAPK CN \ Le i tiie i rrr ASSIQO ILI lit 
] ! | ] ) 
' i | ‘ t ) ¢ +” } ‘ +, VY ’ 
Q What Was that OPl@Wal pape which was thus destroved + 
. a — . | . 
A. | cannot state with precision MV pression 1s that 1t Was a 
eo ae ee oe i 1 ' ; 1] ; ] 
CONntLraCL Tor the purehase oF the patent mV recoitection of 1t 1s that 
| 
} } 
Bi . > 2 % ; > ; ’ : 
i i WilS % een! yy] lcil Papel ces = LALA Oh papel cic DUS TTY ee, heh prepare 
| ] } t + | ry] t | ; ? } } ' + | ? t ] ’ | 
QO Nob LINK IE Was a TOrMal asslo@hnmeht OF tlie patent, DULL, aS J 
7 7 . | 
| aR ns Ruane { . bony cod ‘era 
Sala rhiy\ recolieetli a CLIJOU | it is iit | ra re. C(LISLINCI | he. it | Pe LT) revara LQ 
} : 1 t } 
. ; — a | + ; | 
sOMe Obher th Os CONNeclLead WIth the trablisaction i remMeniver ais- 
. =. , : ; ] i] ] } | * | :> 
(nctly the examination and thie LYivice Which rave them, ane thie 
. ] , 
COINS Which were don pur lmb tO tThhab aavilee 
; ] 7 
, ’ ; i TPG) 1? i 
( y ‘you remember ha le AWLV THLercourse V\ a Nii \ B ote- 
vs) , ”» + ae " } 
yvens on that Sub eC 
: | 
+? ‘ } i , sy | 5 
A. Ni i Ve lis Was ra | Cile j { W] 1h) rie apene Wi > a luli vee ()] LINIeS 
4 } . 
} ’ tt t } ?) ‘ t TT | ' | ote 
In mv office with reference to matters of his invention. He was 
Iso, | | : | t | | 
‘ ? ’ » > . " + . 
aisQ, PCIe ver, If Lhe ehIplovnie { Oil Lille QI Uli LH 1c ra 
IK vib ae Py? } } } j | » \ }). J > } 1 rt} Pgscys “| 
XN 1ii eee CPEEI Va Ys, Gli VV bict \ Palak SOME CONVCLS ms WIth Fe ara 
A ‘ 
to thelr a iis. OUT adthi 110 { 


PallSaclions 

im, or with the Hale & Kilburn Company, in which he was 
Interested or interested himself relating to this bed’? 

A. My recollection is that Stevens got up some sort of a contrivy- 
hice threat relates it to Conve! tibl Deas uit { hink hot hing ever Calli! 
of it. I think there was nothing in it. At any rate, | am quite 
confident [never made any application for a patent on it 

Q. Did you commence, in Mr. Sta 


n | 


Where? 
[n Philadelphia—the circuit court of the United 5 
ern district of Pennsylvania. 

J. What was the purpose of that? 
A. When I found the title to this invent all 
of any practical value, in my judgment, in Stark : 
parties, the Hale & Kilburn Company, that they must either secure 

ob6—25S80 


Cas 


aot 


: y +> | 
ates ior the 


Benner say ot os 
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or discontinue the manufacture of the 


} 7 
rer thal patent 
- } } } a , } : ; es aa , i ly 
{they did not it would result in loss to everybody 
, . ‘ 4 4] 17 ? ' we 4 rm | f { | ) bed ] tirely 
It and stop thell mManuracture oO hf ea el) ClY. 
ed to me the contract between Everitt and the Hale & 
. 1 r } } . # . an “y ie 
many, mn which | found that they had agreed LO payvia 
; , P ; +} { ee a } ‘<a o |] 4) \? ly Pa 1] ' yn 
cf OT a pateht Lbat,. | Valla al ot FP Was Oil iy 4 Ly 
A 
° ] ! 4 } ee ! : 
st constructions and for the most minute details 101 
} } > » / . — te} , | zy ; 
nt could: be granted, even under the lberal practice oi 
} } . | ° 1} ’ } ] . : ' } 
() oe Obplected to DV Mr. Mitelhell). and the price SCCLLIICU 
, : 1 < = : > 
disproportioned to the protection tliat they were ob- 
j i i e 
4, | . ; } : ee } i | .?) { | > i | 17 
i Ubi Davellt. \{ Lhe SAine time, | advised Lie TI? that It 
‘ . re id ; ery . 9 ‘ 
rable nake anv breach with Mr. Everitt Pheir bed- 
. A os — 2. ee eee oo = , aa 
Wh under his Name, and i tola them that 1l Was avery 
22 1 
hen yEeATTV ON Manuvlacturinpg’ under <% patenl 
? i i | ‘ i | } | + 24 7 
h1tt! rno aeec ht Without tir trace MAKINO Lie 
? © ’ j 
i ’ } + ‘ ‘ } > . ’ 
(j that i Was not d SilLlawWi' tO advertise Lie crerect se { 
: S, . ] 7 
rhnatlve was to secure the eiark patent Or to quit, i Ul)- 
i 
] ] ] ; sce = : j } 
that Mr. Stark then was pressilp his Claim and de- 
+ | ie \ : ’ = } } ~ 
<t them as the MIrdINeers O} iis patent l Orde] 
; : im > | } : | i Is as i 
litter Might pe bhroughnt bheiore Nha Averitt, ana that 
. " ty : © 7 " > > | var} t . 
LV cil) Opportunity tO ThakKe a Gdelense lo Viatevel 
, > 4 ) } 
CXL OC LIi¢ stark patent ll one ald, and 1 OPcle 
ix DrOovVIsSION In ease ot an adverse iACCISION OT) il 
i 
t ’ ? | ' ’ ) y + ’ } ae ¢ " + 
sult brought against them as the manulacturers, that 
} ] 3] a } j } ~ : f " a “ie 
ment have the Privirege OF LHVOWINY U}) Chiat Prale hit. 
} 1 } 
hn hot to complete the pure Se, SO aS TO hhave anh netual 
i i 
{ ] ] "y F } i | : ] 7 
i iit L1Uié LQtt} ‘e) ij ) if i | ee8| Lilat Stark retall . 
] ] ] ro | ] ‘ . 
Lit =| mid flit ral i) i QO] ti { ’ 3 ; } i i | Hotliy NIi leveritt 
1»? , ] '»>) | 4 , | t } ‘ & ] 1} T ] 
cA i Ma Pil Ait ij LU) Licit Wf cA i‘ if iit li iif beldd Olle LU) Phil . 
+ } aa 2 1 . ] ? : 6 +s — | : , 
Vy SHIOULIG CHIPLlOV COUlSel Vitnout mMiorming thelr coun 


r DP. Llolloway. 


1) WR shee 11.2 eee 
gene here was anvthine venina the Case more than 


the surface of it, and instruet him to make a defense, if 
was able to furnish one. [| understood all the time that 
tirely willing to pay Mr. Everitt a liberal compensation 
i fils itelit ut that they were not willing lh view ol 
there seemed to be no bottom, no title, to the patent, o: 
d rathe) to pay the full pri tipulate tL under the con- 

at contract and. is Sal DCO the alte rhative seemed 
ob ty 1D the Stark patent or quit. If they quit they 
ll their profits In manufacturing the bed, and Mr. Ever- 
se Jus royalty, and | thought it was fan and just if they 
lelling of that contract that they should do so, 


? , , ‘ 
ity to makea defense to theStark 


had any defense to make. That was about the advice, 
nee of that I filed the bill. This litigation Sprang up 
rward, and I believe nothing was ever done with. it. 
Ls been dismiss d now or not I Cannot advise. 
repared the petition for the reissue of the Stark patent ? 
prepared in my office. Itisin the handwriting of my 


The specifications [ wrote. I think 
specification that is on file in the Patent Office is in the 
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handwriting of mv son, who was then acting as our elerk, but it 
was copied from a specification written by me 
() Have vou examined that original petition recently 


4 


A. I have, recently: about ten « u 

) ] ‘ . . "ee ! ; 

\). Is there any alteration on. the ace Of that petition 1 ur 
lh): nal sporti? y tye yd? . ae ' } 1?) t | } ' { + | if y 
MLL WILT? ( Nang tiie meseneenens (> Ltd { SS PPO Lilt i | \ 
ae 2 {* 4 . : . ' 4 } ’ | ? . 

Kailbu 1) Manufacturing Company to Andrew Stark, the petitioner ? 


} ) 
i i 
‘ } a : , ] ] ” } 4 i] ; Bey 
A. No, sil “ae | could not have been, Tor the arrangement did not 
Contenm)] 

i ‘ 

rh}, . 14+ _ ; ] {* Ls 

. Phat petition was forwarded here for execution, was it not 

} ° . 


A. £1 


a Ai | 
eS - ] : 3 ° ] 1 , 
(ilqd TO’ KLLOW : that Is the usual practl 
zt Y — . ’ eal 
(J. Was there any alteration of that pape C] returned to 
{35 ] ? ~~ ] +7 a 
your office Changing th parties 
\ Ih } \ littl » 7 f ply) ,17 } t Fat , ’ ; 
fA. nere Was a ilttie InterimMea Mi OF a Oo » SOIN Oj] 
“ : aauil 4 
the formal! parts of the petition 
(). My question was changing the parties to it 
. : 
A. Oh no, sir: no, sir 
_ > Tl “3 oe ae = a . ‘ cut | 
Q. Do you remember what the interlineation was, or would the 
- me Pe i. - 7 : “ +) 
exemMpillheation assist Vou al all 
\7 . . , 
\. Yes, sir: it would 
) exhibit No. 70 s!} 
(J \ X 1)] a NO. i | “ye rOoOwWT) WILT) we | iO ‘ at Lr} ~~ 
] } . aa . ’ \ | ? | 
A. Pound On anexamMination of the titie to the Stark paten ror 
hh iWe Al llie ane 1) yr)! +} vat : : 
VW Pi@il y Li 4 ) Be OSS oh . : } iil Pa ‘lil cp yp LI ci iq) i‘ Iss ‘ l 
) mz 
the rules.of th itent Ofhee, to present a ce Lt abstract of 1 
ae | 
Irom that GiIVISION Of thre Ollie which has Cha Ps | rities { 
} 
+ | ., ‘ } 
Stark I Wd SOIC | Lhdnk, Ve counties, part OF tihem 1 \I SSOUTT ana 
} , ”y } ) 

+ ? ] 
par Or them 10 Ix Llisas In Write tiie ()(] i | ! [ | 
’ , | : i] : } a : 

been stated that he Was the soie owner, and wlie | found ies 
, , ? t ] ] ] tT ] ] } 

ive counties had bee sold l interlin (i the words 3 .< WW » this 
> *¢ , 1a ] } . x Tt fay r\)1T1 ? / ‘ 

CXC! ii ¢ AL CCeDE > Da, ssw { if ‘eo I iINcLLIS ~ } i = 
sayen 7? TT] } ly + | | ’ 

SOU] i nat it | 1@ ONLV\ ( bald) Oe ae Wels pitclé \ iT} [ ( ihe ON ! e 


pt ee , pe . 
\Mitehell.) I examined the original record tot ) Irpo { 
3 . } } Y } 
O4h sceIng What it did contain, at the request of Judge O rson 
a fortnight or su i matter aLgo Pha nteriimmeatio! sin 
> handwritine TY mmaindar af thi, — a - iesied 
MV HANAWPITING’. ne remainaer ofr the paper is In the Nanawrit- 
. * | 1} , ; 
Ing of Mr. Holloway. 
- : . + . | » >11 
(). Mr. Stevens says that in that original paper on file “ you will 
. } , 4 (=? ] eT a : : : } . . 
find enough of it torn off and written In Mr. Mason S NanawrVitline 
? + | } +7 y> | + ¢ ’ ‘ f | . af 4 \1 4 | 
to ehangve the parties to wnom 1t runs to—to Chahnve it to Mr. Stark 


, ; : ' 
A. Tt is not true: there is no such mutilation in the reeord, and 


“ ; . 23 1 
it is next to impossible that there could be such a change made in 
paper In the shape that that was by tearing out, for if vou tore of 
] } a > _- wa = (7° } : ad te , 7 
the lower end of 1t vou would tear off the signature of the parties to 
‘ < i 


the petition ; if Is only a short page. 
@. And the only alteration is what you have mentione 
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Do you remember when it was when you first saw the agree- 
ment to assign the patent that you speak of? 

A. I ean only give you as to that my impression that the whole 
thing occupied two or three or four wee ‘ks, at the outside. 

(). Can vou state the month when you saw it? 

A. No, sir; I cannot state the year. It was one of those things 
that occur in the ordinary course of a pretty large practice that 
make no Impression on my Memory. 

Q. Were you informed by them that, so far as Mr. Stark or his 
rights were concerned, they had become absolute owners of the patent 
by means of this first contract or sale ? 

~A. I do not ere any information was communicated to me on 


s | 


that subject, further than that they ha 1 ought this patent. 

d. And |i a gers him $1,000 for it 

A. I beheve that was a part of the statement. 

(). What interest did Mr. Stark retain in his patent on account of 
the agreement that vou made? 

A. None: the asslgnment that Was made by nie Was an absolute 
assignment of the interest which he had in his patent, and he re- 
tained it; he retained the title until it ~~ id by oe delivery 
of the paper to the purchaser, by myself holding it in escrow. 

(). V ieut purpose did you have in ho line the po in escrow ‘ 

A. In order that the title might remain in Mr. Stark, and that he 
niiohit he able LO Say he Was the OWher : that he held the title. 
and could therefore maintain a sult. 

(). Did Mr. Stark have any interest In the patent during that 
time? 

A. Not in equity; he had the legal tit 

(J. But it Was a bare legal title and nothing mere ? 

A. Entirely so. 

(). Why was not the Hale & Kilburn Manufacturing Company 
entitled LO the possession and delivery of this second asslgnme bt at 
any time thev chose to ask for it? 

A. I know of no reason why I should not have delivered it to them 
if they had ealled on n .to deliver it. 1 think I did deliver it when 
they called on me. 

(Q. Did you understand that your holding a paper in such a way 
Was an escrow 7 

A. I suppose that the title to that patent in law did not pass until 
the assignment had been delivered; but 1t was expressly understood 
by the parties putting the paper in my hands that it should not - 
rate as a delivery to the Hale & Kilburn Manufacturing Compa 
therefore | supposed that Mr. Stark remained the holder f the lega 


a 


title until the delivery of the papers to the Hale & Wilburn Com- 
pahy. 

(). I did not ask you your opinion as an expert; but you yourself 
have invited the question, and therefore | now ask you the question 
as an expert 

A. I will take great pleasure In answering It. 

Q. Did you understand that your holding a paper in such a way 
was an escrow ? 
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A. It is a great many vears since I read a definition of an escrow, 
ind I may be mistaken about It. | have told vou what [ understood 
was the effect of this transaction. I mav be wrong; but I under- 
stood t} ect of that transaction was not to pass a legal title from 
Mr. Sta at that it remaimed in him, and that the paper was in 
1) \ s his agenut,to be delivered over to the other parties, ac- 

1} » the rerims of thre Wnderstal line 


¥ ‘ 
1) ranuiactu yey Company ¢ 
) t ' an > + + " : 4 
the Hale & Kilburn Manuiacturing ¢ pany 
} 1; 9 
‘4 ( i { Wot el PpiOVeG U Pala \ Sta rN at clil 
" } ] IK } . 
ot tl [know of. My fees we paid by the Hale & Kilburn 
a 
pall 
° } = ~— 4 coer oe 
"I () |) tf VOU Make ally ehare tO stark tor Services 
| Y a a) 
+. Ne . SI] 
1 i1 ] ] . 
it thet me you held this assignment so eall i, 1 eserow, 
1] } | tf ?) Tt > ti ‘ , ? } | 
gik < } ii@Cq VOt Were Live cl ) 1¢ ‘ iV Ul} ¢ asslonees, and 
. } 
4 % 4 : fy } } j f° +} 4 
O, SII | was the attorney for both parties Jor that purpose, 
} } 5 ’ } } - ss : 4 
SO st fed expressly Dj) Ir. Stark, and my fees were paid by the 
{>} i (>t i ; 
1} ] t > ] | | | , . 7 i Ir 
Q. Mv by your advice that all this was concealed from Mh 
: ai } > 
veritt the defendants her 
‘ PF ] as ; ] | ; 
not remember whether J Pave any advice avout it or not 
} } ] } 7 4 
J) | f (} PePMNdANES ()] elphner ol rr ern) COT} PUAN eae i () you 
{ } 4 { . , 
thie Dburpose OF COoneeailn? this fron Mr. Ieveritt hn order, bY the 
4 ] : ; 4 : ™ = 
CON iment of that ntormation, to ndauee nim [0] linquish a prarl’t 
+ 
, i) G* } \ LiLy 
\  ] 
\. No such motive was ever expressed to mi It was to be con- 
' ' - ° . i } 4 ), ie ae: ° } } ° } 
ecealed from Mr. Everitt in order that Mr. Everitt might be induced 
} } {* } ey ] 
LO MNAK 1 « enee to that stark patent, 1 he had one to nake. 
Dist : ; | “— bs 
Q. Do you remember when, on one occasion In Philadelphia, the 
> I : } ] 
defendants, or some of them,in vour presence, denied that they wer 
4] - AG 4 ] ; : . 
be Ow rs OF the Stark patent 
i 
\ met oa her a eanveraeation whieh ee think ; 
remem vel ad CONVePSAalLION Whiel OCCuUurread, LiiTIK, Tl) Vou! 
7 ] “ } ’ ‘ 
++ i 1 ; ; ‘ sa , ' , , . 
Oil U| is | hat efieet In terms | UnaGerstood then, however. 
j ' i] —* ] . is : ‘ , - . : ; } i is 
so far as I understood their answer to og, to refer to the legal titie to 
1 cil } Chil 
ra ‘a —e ? . , + |} ‘ ( }? . Sania ad : ] | ? 
) . low lone was that after these assignments had been made and 
7 , . * 


brought to vouin Washington ? 
A. Several months, | should think: I cannot remember the time 
or | do not remember what time either of them oceurred. 

©. How long was it before the filing of the bill by you in the cir- 


‘ 


cuit court of the United States in Philad Iphia ia 


A. | cannot say that, because I do not remember when the con- 
. : ? } . . 
Versatlon occurred, | qo hot remenoover whether It was before Or 
} }* i | } oat is 7 } f ’ | ’ ] , " 
r the bill was filed. JI do not reeall enouch of the circumstances 


enavie me to Say. 


U). | dndderstood you LO Sa \ ad moment avo, 1n Vour exam ination- 


} 
In-chief, that, in your opinion, a reissue of the Stark patent would 
eover all that was valuable in the Everitt patent ¢ 
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A. Evervthing. It is nothing but a shght modification of the 
Stark bedstead 

Q. Why, —o did you not advise the Hale & Kilburn Manufact- 
uring Company, if they wanted to get rid of the large royalty they 
were paving t 4% Everitt, to give him back his patent as — for 


thie iaiteciteinth call anata. manufacturing under the Stark pat- 


ent, which they had bought ¢ 
A. I think I did advise them to do so. 
QQ. [lave you any distinet memory on that subject? 


A. A pretty strong Impression. 


(). Phat you did advise thr ni to clve Vir. leveritt Dick his patent 4 

When was that advice given ? 
A. Always from the time the matter came into my hands down 
an ~poke of it. There has been no allusion to it fora 


ile. I know I so advised t] after this bill was filed 
re. E KHOW 2 sO advised them) aller tills Dlll Was tied, 
ou mean the bill under which we are now taking testimony 


{ gg 


hen it Was too late 
A. I did not, however, feel 
advise them. nor did I unde) 


it to be their interest, and did not so 
‘stand that they so desired, as an origi- 
nal proposition, to break with Everitt entirely. They were willing 
to continue and to pay Everitt a royalty, and what I regarded as a 
liberal one: but whenever the matter of the surrender was brought 
to my mind I advised them. And that is an answer to your ques- 
tion. To give him back his patent; | there was not theshgehtest need 
bed as good 


a a aa ; 
lor their irvine me it, or anybody else, to makea Y 
) 4] : : . 1{ 
4) as their own, or something like i rr coer ga hing 
but an Ovehl hina and cl couple O| side KCLS, li it covers 
} . ? 


that, and I doubt if it is as valid for any aataiaaes wo | so advised 


him, 

(). Do you remember whether or not the purpose of Mr. Stevens’ 
Yong CO Washington to consult you Was not to see whether he 
could not, with some invention he might make joined to Stark’s 
Sc satel cate ik that would entirely free them fr Mr. Everit 
bed, Make a patent, that would entirely Tree them from Mr. fveritts 

fh obae 


patent, and that Mr. Stevens’ inventions, In connection wit 
Stark patent, were submitted to you for your advice ? 

A. My '¢ eollection about ateat miatter Is exceedingly neree finite. 
recollect that Mir. Stevens made an Improvement a a | | 


| mace s some examination of ¥ and the conelusion of it was that 
™ . rin = } Z 
application was made fora patent. That 1s ait that 1 recollect 


A . . } 3 4 
oes it. I have tried to recolleet something about it, ana lf am 


s nothing to fix it In my mind, 


entirely unnble to do It. ‘There 


and it is POM, 

(J. Can Vou recollect whe ther or not there was a purpose On VoOUr 
part to have the Stark prert ent first run to the Hale & Kilburn Com- 
pany. Who had bought it, and then, afterward, that purpose w: 
changed, and the reissue Was made LO Stark again ? 

A. have no collection of anything of that Sort. 
that Su 1) al) Issue Was prepared—that 


(). Cannot vou remember 
‘ , : c } 
reissue to Stark himself,and then the 


‘ee 


the ‘papers were prepared for cl 
change was made? 
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A. No, sir: ho such thing AP pe ars On the face of the reissue. 

Q. I know that no such thing appears on the face of the papers, 
but my question Was confined to a change whieh Was previously 
made in the papers. Were not t such papers prepared 1n your office ? 

A. I find no te papers in my office. I have examined my 


rs. and I ain the habit ot preserving my Papers, and there Is 
nothing to peroneree that anything of the sort was ever done. I do 
not think that there was ever anything of the sort done. | think 
prepared the one specifics t10n, and asked my partner to write the 


} tition and oath, whic AY copied out of a form book, and 
that was all that ever was done in that connection. I have no 
recollection ot i hy thing bevond 11 

Q. Who was your partner? 

A. D. P. Holloway 

(). Where is he now 


\. He isin Washington. 


reme mber why the second assignment prepared by you 

executed by Stark for this pale ht Was not pul Upon record ? 
A. I have explained the reason. It was not to go on record. If 
it went on record it would operate as a transfer of the title. It was 


deposited in my hands in order t 
ranster of the title. 

(). Was not the purpose of the defendants, at the time the papers 
re put in your hands, so that they eould not Operale as a transter 
of the title, In order that the knowledge of it could be concealed 
from Mr. Everitt 

A. My understanding 
formed of the transfer ? 

). Is Mr. Holloway your partner now’? 

\. No, sir; we have dissolved. 

(). What is your first name ; what does R. stand for? 

A. Rodney. 

(). Mr. gpg sf vour late partner, was formerly Commissioner 
ft Patents, \ s he not f 


\. Yes. sir. 


— 7 . 
lat It might not Operate as a 


of it was that Mr. Everitt Was not to be 1n- 


ese ; wT ens ae bee. _ x ee 
J. Do you remember ona certain day. early in 1S78. that vou 

) t }? | ] ) + a . > ad . ] ] t } \ ? 

met Mer. i, “shinee at the Pennsvivania Paliroad depot tl West 

T>] } ] ‘ A 

i if ) 


have no recollection of 1 
4). And got into a horse-ear with him, and went down to 
+] ? +? ] ’ or " ‘ . 3 . ue , ] + ‘ 
the store of the Llale & Kilburn Company,on Sixth street 
\ hey Lacan eitincel ann ’ a +e 
A. | remember con here and YOML to the Hale & Kil- 
Irn Companys store, and 1 ine ies that Stevens met me to 
} _— F sid tall ce i... 
snow me i@ Wav: | really ado not remy mber. 
() When vou eot there did not v look : lels t] ~ 
< Neh you @ot there aid not yOu 1oOoOK at Models that stevens 


— — a Pe ] . - j . 
had prepared of folding beds, with a view of seeing whether some- 
} 


thing could be got up to escape t he Everitt patent. 
5 } } ’ . } . 
Fi. ] “oO not remem ver looking at SUCH models. | certainly hever 


looked at them with any such view. My recollection about the mat- 
ter Is that pik Stevens had made some improvement that he thought 
would add to the value of the bedstead, and the matters were sub- 
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(. You had conversation with him, had you not, about his writ- 
We to the postmaster ¢ 

A. I have no recollection of ever having any conversation with 
Mr. Stevens about writing to the postmaster at Topeka, Kansas— 
not the shieht test. 

(). Not the shehtest recolleetion ? 

A. No. Sir: not the shehtest. 

(). [ suppose itis very possible that vou might have forgotten it ? 

A. Well, I have no reeollection of any such thin: 
know I never asked him. He would be the last man 
have asked. 

(). | have got away from that. [am not talking about your ask- 
ing him to write; Lam asking you if vou did not have conver- 


< 
j 
“ 
— 


cations with him about the result of his writing to th postmaster ? 
A 
4 ) 
| do not reecolleet it. 
| 7a ae 
(). Do you remember his showing you letters received trom the 


postmaster ¢ 
. 
A. NO. wk he might have done so. 


(). He might have done so; but you have no remembrance about 


A. | have no remembrance of anv such document. 
Do you say that vou never cautioned him not to sav anvthine 
s | +) > . 


Mr. Everitt about his (Stark’s) business ‘ 


A. No, sir. 

@. Then why were vou so careful to conceal it from Mr. Everitt? 

A. Ido not know that we were cautious about it. We tried to 
have Mr. Everitt buy with us. 

(). You did conceal it from him, did you not? 


@. Did you tell Mr. Everitt vou were negotiating with Mr. Mason 
In this Stark business? 

A. Well, Mr. Stark eame on here—— 

(). No; please answer my question, and we will get on much 
better. Did vou tell Mr. maar you were negotiating with Mason 
& Stark in this matter of the Stark patent ' 
A. I do not Apexi as we lid. 


Mr. Dante CONNELLY recalled and examined by Mr. Orrerson : 


(). Do you remember that the application of Mr. Everitt for the 
patent upon his improved bedstead was rejected ? 
A. I do. 
(). Do you remember that 1t was rejected beeause of the existence 
of the Stark patent, or the Maine patents, or one of them ? 
A. According tO the best ot mV recolleetion, the Maine patent 
was cited as a referenee. I have no recollection whatever of the 
Stark patent having been cited, though it may have been. 
Dod (). Would the exemplification refresh your recollection ? 
A. I ecannot say that it would. [am in the habit of re- 
ceiving these letters of rejection | nis oht say daily; on some days 
several of them. It would be sin ip! y 1m] ossible for me to burden 
my mind with a recollection of all the references that have been 
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1 not Mr. Mason, as vour attorney, advise you not to have 
the Hl O1} record, lest Fossil might find them out ? 
A. do hot recoll Cc anything of the kind. 
Q. Well, vou know they were not put on record, do you not? 
\. Yes. ? - 
; 1 | ' — ly «a4 ~ | . ] ; ’ lvice f —_ , 
na 4 lo not you <now that that Was )\ the advice o you! 


Mason ? 


(1) Tid 
“ ° s s 


“ gg es 
@. And did not he tell you why he would not put them on record ? 
A. I do not recollect. He had the whole thing in his hands, to 


ple ASt d. Lie Was the man who managed the 


] 
| 
A 


as he pl 
lin his hands. 
his te ng you not to pul them on 


c 
* oe | 4 By at , ‘} 
be and it War A 


() Then vou do recolleet 


ns 
- 


a. But Vou do How re eollect the reason for if 
A. No, sir: I recollect nothing about it. 

{ ) Wh y rere tl Vy h¢ Tt] } record ? 

X- i}\ Were Liley I} | | ut Ol) 1 ii 

A. Oh, I don’t know. I am not a lawyer. 
©. Did Mr. Mason ever tell you why they were not? 

A. No, sir: not to ried recollection. 

(). Why did you take Mr. Stevens to Washington with you when 


). 
you went to see Mason about this. with Stark ? 
A. did hot take am 


(). You all went there together, did you not? 
\. [have no recollection of Stevens going down with Stark and 


aft } 


lle 1 night h: LVe bi Cl) there: but | have recolle LION) 

Q~ > () ryx ; . — 7 { : +; ” - %; ] ’ 

OID ¢Q 2hen you do not mean to say Ne Was not there 
A. [ have ho recollection of his being there 

Q. Your recollection may be very imperfect about it, then, may it 


Mi 


A. Well, | am pretty sure of it. I know I never employed him 
tO ovo there. 

. He went on his own responsibility, did he not, with the under- 
standing he had with your firm ? 
A. If he went down he went on his own resp onsibility. 


(). Were not vou to give him an interest in it 1f he sueceeded ? 

A. NO, SIP. 

() No interest at all—lhe was doing this for the love of it? 

A. He was going to Bet up a bed, away from everybody else, you 
know; that was what he was trying to do. He was not going to In- 
terfere with Mr. Maine a Stark or Mr. Everitt. He agreed to 
get up a bed, and if ae got up one to let us have it for a dollar roy = 
alty. That is all I know about his bed business. 


Were not you also trying to get up a bed by which you could 
CS\ ape = royalt ty to Mr. Is veritt - was not this the object ot your 
soing into this arr: angement with Stark ? 

A. iy were obliged to buy Stark out, or stop our business ; or, at 
least, we were advised by our counsel to that effect. 
Q. I suppose if Mr. Stevens could have made any arrangement 


YX 


LVe 
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} 
i 


ian you did vourselves you would have had no objec- 
tion in taking the patent from Stevens, would you ? 
A. We never employed Mr. Stevens—— 


~s, —e ‘etal 4: 
Vill you answer my question 


with Mr. Stark by which to purchase his interest in his patent on 
better terms t } 


le did not know anything about Stark’s patent. We knew of 

it before Mr. Stevens did. Stark came there. and some of. our folks 
told Sstevel \WouUut lf 

Q. That does not answer my question, although I am very glad 
you stated that. My question is: If S is had made terms with 
Stark satis! CLOT LO Vou, Vou would Pha Ve accepted Loose terms 
would vou not ? 

A. I do not know as I understand that. 

(. You do not understand that ? 

A. Please repeat 11 

Q. If Stevens had made terms with Stark, and purchased the 
patent from him upon terms which were satisfactory to you, would 
Vou have dopted stevens work 

\ Well perhaps WW ¢ should. We might have bought the Stark 
patent from him. If he had found the Stark patent,and bought it, 
W ¢ would have Deel obli@ed LO DUY if irom him Or ©vark. 


(). You made ho ObJections to Mr. Stevens operating In your estab- 


o> 


—— r\ ¢ tae 4 11}? . ‘-. . } i , *) 
lishment lor the purpose of getting Upa bed, did Vou 
rt i < ~ 
A. No, sir; not at al [le was working at his own responsibility. 
? 


4 
A. 1 es, SIP. 


(). And vou 


} . ° 7 } ~ } } 
rice Behl TIVPIVICT , ve qyrars) ‘ ) T } , 
(), And VOU PUP IsSiea Lid Pei vel adi and eer roo!y 
u7 


' } . P ] , 
> | : | » 4 od , > t ‘ ' : 2 } , 
\ NO bch 1 ¢ teh Kivel Cs anv more that Lt Vas everyvvooaday 
' « 
| Chat what he was 1 He 1 |. ad 
Cise ss ped bllab is Whhab Ne Was tO To ic Was to Make a ciean 
sweep 
5 ] of ] ] ] ] | ; 
a | 
(J) \\ L)el 1] ee £ Ge hadi Vou 11) a | DOdY\ CIS¢ ‘e Dead 
\ LT Wils ( = AWAY 1¢] QO] every OC] \ ela 


I l Ai ’ ] OCD, 
‘ . 
Las by 
J) ; 
(> Fy \ (yt ' . s oi a . | t, cy 7 | 17 sy I ] ‘ | oO i o .r 
ee) f -. & i COUPFSEC we Wanhter LU oo Ut Upa ini. Leap as WW 
-_ 
COUIC. 
a |: ' , — ; , eee ae © as 
©. And you finally made your own terms, through Stark, with 


Mason ana Mer. Stevens together ¢ 


} 


A. Mr. Stevens had nothing to do with it. 
. After you did that you had no use for Stevens ? 
A. We made our terms with Mr. Stark. We had no use for Ste- 
venus for several months before Stark came. 
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Cross-examined by Mr. Bowman 


(). What time in February ? 
[lt was the early part: I cannot t 


what week 1t was or the 


oe , — ‘ 
— — Owe —— 
. . ° a 
— 
~ 
—" 
— 
“ 
~ 
~ 
a 
-—~+ 
— 
_— 
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e 9th of February ? 
A. lt malt have been before that: [ eanni 
alone in the first part of Febuary 

(). Who ealled with him 

A. Nobody. 


n the morning 


— * 


a 
4 
/. 
— 
— 
be 
“ 

‘ 
——- a 
—_ 

f 
Fa 
— 
oust 


, a . ; . , : ) 
el. Working for vou 


, i. ] ] ; 
(J. \ is if } Live SHOp On this n yt*T) ,«y 
T 
A. I cannot sav, now: I am not in the shop 


a ae ] ] ) 
(). Dic not ay leave » « PY OT FhIS pert | 
A 
A. No, sir 
> ‘ | | ’ 
( Did you see Mr. Stark after that 


> — 
Bar , 
\\ tes 8B i ()T) 
} ‘ 
(). Stark said so? 
’ 
\ Cs Sil StaArK Salad IN tile POPHLNAY if 
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knowledge. 


< fe 
r | 7? 
\. That I cannot sav. J am usually in th 
2 ae ans . a se 4 14% 
where any such thine would be leit. 
> . ‘ . | y } 7 ’ ’ (* } ; 24 
(). But Ib ment have veen lefi and called 


u 
LION without Vour knowin? a and SOMe ObLHePr 


ve known it. 


nueht 


| 
(). Did you have all the dealines with Stark 
No, sir. 
Then eould not he have been with otner 
have left the papers with them ? 


“oe 
fe might have done so: 


| 
(). You had 
about this business. had YOu hot 


’ 
« 


Virlous interviews with 


K. 


that I cannot say. 
Mr. Star 
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160 HENRY Ss. HALE ET AL., &@., VS. ELISHA E. EVERITT. 
A. Never had any conversation with Mr. Stevens in regard to Mr. 


Never opened your mouth to him? 
N 


QO, Sir. 


y } . 7 eal kone : cr PD 
° () You seem very emphatie avout some things * 
Oh . . ae ‘ 
\. Tam emphatic on that—strong. 
f i } 4] _ “ly ae ‘IVIT RN? rAyas is , wit] 
} Had mv other member of vourtirm any Conversation WIth 
he 4 . ‘ . 


Mr. Stevens about the Stark patent? 
hat I cannot say. 
@. You cannot say? 


(J. Do you remember the occasion Whell \Ir. STArK, Mr. stevehs, 
} ae . [i . _ 4 \ _ | : va } t ’ + | ’ | )? 1¢ ? 
and Mr. Kilburn all went to Washington together about 1 


] 
.. £20. Ber . qo not. 
7 
| 
‘ 


(). You do not 
A. No, sir: I do not. I reeolleet when Mr. Kilburn and 
a, Ir. Star! Well but fom reeotlect VN) Sotevens ol 
did not see him go 
©. You did not see him eo 
\. No, sn 
©. And you do not recollect anything about their all going to- 


A. No, sir; I do not. 
] \ — : 4 : , 1 3 
(). Do you remember Mr. Stevens going to Washington and tak- 
: ] a _ , } } | oa =) 9 cate ee ig eee 1} San 
ing the papers down, and then Mr. Stark and Mr. Ikwilburn followine 


+4 " in +} 
ifter him‘ 


, ~ 
Le. \ OU do not remember that f 


4 
A. I do not remember any sueh thine: no. sir 
(). Do vou remember about in Mareh. 1878. after that—I meni 


atte the time when stevens took the papers aione, and STALK 


——— 


Kilburn followed after him—all three of them going down toget 
to Washington? | | | 

A. No. Sir. 

() Do you remember that Mr. Stark stayed in Washington, and 
Mr. Kilburn and Mr. Stevens came home to Philadelphi 

A. No, sir: I do not remember any suelh thi 


hen vou do not remember much of w 


1 together? 


bal did take place about 
LIN ¢ ¢ 


A. How ean I tell what took place in Washington when I was 
not there? 
(). | am not asking you about what took place in Washington. 


[ am asking Vou about what LOOK place mn vol rown business ofthice 


Oo not remember any 


business transact ions ¢ 


Or Those 
A. I do not. 
(). You say you do not? 


eed 


() 
—— 
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A. I do not. 

@. Do you remember anything about Stark and the Stark ar- 
rangement, and about his patent, and about his arrangements with 
Mason? 

A. I think my testimony will tell you what I recollect. 

Q. Stevens was then working in your establishment, was he not? 
A. He might have been. 

(). He might have been ? 

\. Yes, sir. 

J. Do you not know whether he was or not? 

\. | could not without referring. 

). You could not tell without referring ¢ 

| a could not tell you; no, sIr: beeause I know he was off and On, 

(). If you cannot tell without referring whether he was working 
there or not, how is it you can speak so emphatically in denial 
as to his having a conversation with you on this subject ? 

A. I know Stevens was around there; but I cannot say whether 
he was working or not. He might have been working on his own 
account. That | cannot tell, 

@. Do you remember telling Mr. Everitt, when Stark first came 
here, that he had been here and gone to Lebar sa nae ie re- 
upon, Mr. Everitt told you that he would like to know when he 
turned, as he would be pleased tO see him ? 

A. I do not recollect Mr. Everitt telling Me any such thing. 
recollect telling him that Mr. Stark had been there, and that Stark 
sald that we were infringing on him, and that Mr. Everitt said * Pooh! 
let him snap tis whip, or crack his whip,” or something like that: 

: — infringe. 

. Do you not remember Mr. Everitt asking you to let him know 
whs n Stark eame back ? 

A. No, sir; don’t recolleet any such thing. 

Q. Well, you saw Stark bac k here after that, did you not, for 
months ? 

A. He was there; I cannot tell you how long. 

Until the Sth of May, 1878, was he not? 
A. I cannot tell you. 
560 (). Well. for several months ? 
A. He was there for a month or two. 
And during the whole of that time, and when he was away, 
did you ever te I] Mr. Everitt ? 

A No, S] ¥ 

). Why did you not? 

A. Because [| had no oceasion to. 

®. You knew that Mr. Everitt wanted to see him, did you not? 
A. No, sir: he never told me he wanted to see me. 

Q. Did not you know that they were both in there at the same 
time, and vou never called Mr. Everitt’s attention to the fact, but let 
Mr. Stark go out without Everitt’s knowing it? 

A. know I never ¢: alled his attention to the fact. 
(). Why did you not ° 
A. Because I had no rm to. 
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(). You had no oceasion to? 
A. No, sir. 
QO. What! When vou knew that Stark claimed to have a patent 


which he claimed was infringed upon by Mr. Everitt, and he was 
nm here making threats to bring sult against you and acvalnst Mr. 
LUT, do vou mean to sav that you had no oceasion to tell Mr. 
ritt that that was his antagonist. when they were both together 

i | ~~ 4 ee 

n the same store 


l 
Recital oe : ; ath, iO rt] moe al + 
A. Mr. Everitt did not seem to care anything about— 
, . _ . ] — P 4 ss , 
© Will vou not answer that question * 
‘ | 
_ = ( , * . : e : } . , » a9 + ® se 
A. He said: © Let him snap his whip, or crack his whip ;” and, 1 
his was the ease. I did not think I had any right to interfere. ] 


} y 3 } ] } ‘ . . t ; 
KheW \r. Koriburn aiways attended to the other thine: did hot 


ht to know what this 


} ] ' ay , Sie dal ae > , 
mah Was, and who he was, when he Was theatepingd sult, is you have 


@. Did not you think it was Mr. Everitt’s rig 
{ { 7 

A. | thought, from what Mr. Everitt said, that he did not Care, 
and that he would let him snap his Whip. 

@. And vou did not think it was worth while to point the man 
out to lim so that he mieht know him ? 

A. I do not k»ow whether they were ever in there together. 1 
am sure | cannot say NOW. 

(). If Stark was your antagonist, and threatening these suits, why 
were you keeping him in your establishment and around here for 
so many months ? 

You will have to go to somebody else for that explanation. 
at is your answer, Is it? 
hat is my answer. 

1, lam satisfied with it 1f you are. 

| hope you are. 


— 


Re-examined by Mr. Orrerson: 


{ ; + ae me , > ir 17 . * i S > ‘if . sas * 
(). Did Mr. Everitt ever ask vou to intoduce him to Mr. Stark ? 


x 
, : 
\. No. 
¥ —_ . | si : a , 7 - . j . 4 = ee | : . ¢ 
(J. VI Mr. Stark ever ask you to introduce him to Mr. Everitt ? 
4 ‘ ‘ 


Rei ae FZ 
(). Do you know of such a circumstance as the two br Ing in the 
SLOTS together at the Same time ? 
\. No, sir; I do not. 
(). When did you first hear of such a thing, if it was ever true ‘ 
A. \W hy In this office. 
(). In this examination—this minute ? 
A. Yes, sir. 
Q. Did vou ever hear of Mr. Everitt asking any one to introduce 
him to Mr. Stark ? 
A. No, sir. 
(). Or express any desire to make Mr. Stark’s acquaintance ? 
A. No, sir. 


, 
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oO | Henry 8. HALE recalled and examined by Mr. Orrerson: 


(). Did you ever give to Mr. Stevens any assignment to you, made 
by Stark, of the Stark patent, that he (Stevens) might take it to 
Washington ? 

A. No, sir; I never did. 

(). Ile says that the paper that Mr. Stark executed, called an as- 
signment, was handed to you by him (Stevens), and he took it to 
Washington. 

A. I never saw that paper that you have reference to. 

(). Did Vou ever tuke steps to cause Mr. Stevens’ arrest, or did you 
ever threaten him with any such proceeding ? 

A. No, sir; [ never did. 

(). Nowhere? 

A. No, sir. 

(). Did Vou telegraph Mr. Mason. directing him LO hold the record 
of any paper or assignment of the Stark patent held by him ? 

A. Never. 

(). Was there ever an interview in your of 


; ; Sher “os thianh 7 : i ' _— > otiah — 
In this city, in which it seemed to be necessary for such a telegram 


» Py ‘. , | ’ sy) . 
hice, on SIXth street. o1 


to be forwarded, and did you ever make the feint to forward any 
such thing? 

A. I never did. 

(). Have you ever manufactured bedsteads, under this patent, 
with cl removable bottom board ? 

A. We never have from the beginning to the end. We did 1 
eonsider 1 practical to make them in that Way. | understand that 
the movable bottom board is contained in Mr. Everitt’s first claim, 
but we never used it. 

(). Have you a patent for the spring bed you use in your bed 


u 


1Ol 


stead ? 

A. Yes, sir; we have a separate patent, which was taken out some 
time after we commenced tO Use the bedstead ? 

J. Where IS it ¢ 

A. It is here. (Letters patent No. 160,185, for improvement In 
bed bottoms, produced by the witness and offered id bv 
Mr. Otterson:; the letters patent marked “ No. 71, February 9, ISSO, 
hk. A. W.”) 

(). Is that the bottom you use invariably in thes bedsteads where 
spring bottom Is required? 

A. That is the bottom we use principnily; occasionally we use a 
bottom of some other man’s invention. 


Mr. (OTTERSON : L’nder the call made Upolh me by the plaintiff, [ 
now produce the silver medal from the Franklin Institute, with cer- 
tificate. 

The (¢ riifieate Is of date of October, [Si t No. . sioned by (‘ole- 
man Sellers, preside nt, and William H. Wahl, secretary, “asa testi- 
monial of the skill and ingenuity displayed in I. E. Everitt’s patent 
folding bedstead.” 

The medal is inscribed, “Reward of skill and ingenuity of Hale, 
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Kilburn & Co.. Philadelphia, Pa.. for E. E. Everitt’s patent folding 
I< | ve te 

sina ers din evidence by Mr. Bowman, 


sii ts 
(The certificate and the 
he master, being considered sufficiently de- 


but not marked by the 
seribed. , 

Mr. Bowman (to the witness): Are the medals and testimonials 
i have produced here to-day all that you have in reference to the 

verett bedstead and improvements? 

The Witness: Yes, sir. 

Mr. Bowman: Where is the Centennial medal? 

The Wirness: I have it here; that was given for house furniture, 
and 1s SO stated ON the qd liploma, which will produce. 


By Mr. BowMan: 


That covers the Kveritt bedstead, does 1t not? 
rs We had the bedstead there at the time. 
(©. And you advertised the bedstead as having carried off the 
Centennial medal, did you not? 
oO2 A. It may have been so; I suppose that was included 
the medal. 

Q. There was no other bed there except that, was there, that car- 
ried off the medal ? 
A. None that I know of. 
7. You have spoken about certain papers which were taken to 
Washi ngton, and Mr. Otterson asked you whether Mr. Stevens took 


] 


them, and | think you said no, did you not? 


\. I said I did not hand them to Mr. Stevens. 

(). Who did hand them to Mr. Stevens ? 

A. I could not tell you. ‘To the best of my knowledge, Mr. Itilburn 
ook those papers to Washington himself. 

(). You are not sure about that ? 


} 

v 
A. No: | aim not positive about that. 
} 


\ 
What you are positive about is that you did not hand them to 


‘hat [ am very positive about. 

. What papers have you reference to? 

A. It is the first agreement or contract to purchase the Stark bed, 
| Suppose the V h: ave reference to. That paper hever saw. 

Q. What papers have you reference to when you say you did not 
hand them to Mr. Stevens” 
A. Well ; that is the paper. 
Q. Then you have not reference to the specifications and assign- 
ment of the Stark itent ? 

Possibly Mr. Stevens may have referred to those papers as a 
vhole; but Ido not know whether he did or not. I never saw 
them. 

Q. Who took those papers to Washington—the specifications and 
asslenme nt of Stark’s pat ent ! 
A. I say that my impression is that Mr. Kilburn took them to 


Washington. 
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Q. They were witnessed and signed in your office, were they not? 

A. I think they were forwarded from Washington to Philadel- 
phia to be signed. | 

Q. And they were signed and witnessed in your office, were they 
not? | 

A. Yes, sir; according to the witnesses I should say they were. 
Q. Do vou know as a faet that they were? 

A. I should say they were, although I never saw those papers. 
[It would not be very likely that Mr. Rober t Mr. J. B. Kalburn 
would go to Washington to s'en those papers. They probably were 
done in our office . 

Q. And the only means you have of knowing that they were 
executed in your office you get from the signatures of the witnesses? 

A. Yes, sir; I was very busy about that ti 1 know, and the 


only paper that [ saw was. the due bill I drew in my own hand- 


—" 

+ 
~—— 
_ 
— 


i 

writing, at the request of Mr. Kalburn. 

(). You had not much to do with the Stark arrangement, had 
vou 7 . 

A. i wis pDresent a Goo at il Ol thie time Ves, SI] 

A , 1 ° 

(). If you were present when the most Important papers were ex- 
ecuted and acknowledged, would not you be likely to remember it? 

A lL have ist stated that I was QO present when bhnose were 
sloned I was pres nt when a eood Cj ul Ol tlic talking Was YO- 
lhe Ol}. 

(). | suppose it is very probable that a good deal was done and 

} 


) ? ’ - 
did hot see or Which ala Not CoM naer my notte 
( ) |) } 7 } ] t : } } ] ' tir. ? { = } 
O YOu DFevtend to Ft Clover all bLHabL Was Sala and adone avout 
s ] ] , ’ 7 ] | ] ] , » ad 
this Stark WULS less Which GQId COlllt Ulde) VOUT LOLICE 


. 


,% . ] 1) : : a } +>) 
(). Whe torwarded the papers to Washington 


A 
} } 
t tye, . t |} i 
A. [ could not tell VOU That 
ae) T —_— ' "1 
mB ee (). yO \ 1] KLLO\ eLELYV UL} i} 0 cLIOU al 
’ } + F t 
A. Indeed I could not tell 


’ 
©. Do you remember Stark and Stevens and Mr. Kilburn all 
; ] . ' } , 
£oing ther Logether. 
7 ? ] 4 
A. NO i do not remenrber that @ClrculmMmMstanes | ren mbe \Ir. 
roy a ia Dee a a ae en ae 1. ; gc 
Kilburn going down to Washington, and, at the same time, that I] 
“7. +4 toy | l aftarwarga that SS tawal or + | Tee STE, | rwagqiix«v paanla 
mara 1b Stated AILTCPWard thhab Stevehs Was there; DU readily COula 


not sav positive. 
). Do you remember when that was 
A. No, Id 

] ] 
Do Vou VYeleuioer teiegrap 


ng, or some of your firm tele- 
{ ’ ity, Pag { 1 } atic: 
eraphing, to Washington to notify Mason not to put the specifica- 


Owe 


tions on reeord in the Stark patent? 

A. There was no such telegraph ever left at our office, to my 
knowledge 

@. Not to your knowledge? 
A. Not tomy knowledge. I certainly never wrote one. 


a 
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| , ) hdienee sini weet: ‘Wliiian adi 
j | oe si ! > or tala Te 17 } b  ( ci sO) Lt 
() ae VOU remember # tele ram a) 1112 sent notivine SLaASO]) ] 
; } ; } ° ee 
‘ 4 " 7 
| reissued speciheations on recora ¢ 
- . : . ° — F 
‘ ' ‘ —_ . j P : “i “lh @ & ee 8. ] mmm Yy yc () (? SO] 
ae ir, i donot, and | am very POsTtrve bnere Was none sent. 
‘ a oe -) 
J \\ ] VOu SO DOSITIT VE 
4 . . f 
. \ 17 ’ ’ tT r are’ aren 
\ \; Stevens states that I wrote and L Ol that L KNOW 
, ¥ é Tf 
7 \ { cit PLE ft 
\7 ; } 1}? 
+ '7 1? } } = : ; 
\\ VO O POSItTve avout It rou ave hot POSILIVe ADOU 
i 
4 | " ; t ? 
OS Lihat o Urrea Like Same tiie 
ms y 
, 4 y ; * ‘17 t cry eR Py) s] ' | 
{ we I; (i no oO La. ]) } VI i ( chlil eo © & 1 Lé CLTa ij i} 4 
i] 
‘ } ~ . . Oo} | «4 Physi ri rye 
, ) } ~ 11) ~ i { rié ene () i i (| cll LLich { ULELEL 
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f } SON Vi} OV i/0 yt] 1}) 11) if} Speclcat] i] 
, P3f4?io i i ssi] f 
‘ 4 3 i s 
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| \ 7 |) . . 
i > Vii mW" \ \ \ 
. . y | | a y 
\ a rif | 1] \ 1) i i i Was j hot »\ VI lf (ji COTii( 
Few Q}) i] ii Lj | Ciid _ 
— 
Krom Mr. Mason it w 
’ +} ; , 
‘ \ UU PsCl oe Li Cd BUS 
>. = 
y de T i 
j — ‘ ‘ + x , ho ‘ 
“ ‘cis I i \\ > we na eer tie Ol Lilf patent POULT 
Nf» Nf hal forma] 
{ J oo <4 . Aicé { ail@d Nd] Yic Ol} Wils () SaGrae! ij aes! il ! 
{ ~~ j i CPrO-"™“N 
‘ ’ : ; ) 
‘ \\ it iQ) Vou mean i) i % i »\\ 
7 ~ 7 . , 
‘ ] | ] ' ? } oy ‘ awe PVT Bae. } fT 
, \s J UHGerstand bY tha . OL to be an assignment until it 
+ i ] 
, ? | 
(j MOL LO VDE COVSIGeCred so 
. . ‘ , 
( ) i } , - » | ‘) \ rf | the LTE ¢ Was to KCeD evel 
4 LJO LC VOU j { til LU) sal \ ui cil ( i ¢ { i t Vs ai { is i 
x : : 
] ? 
{ : red yar] would chau SS1O])] ht iol Stark 7 
j oe Lid reco] WillUll WOUIC SLIQOIW alll @ Jae an seCtiv ii Lid Lclid 
} ¥ x , ] a 
ry | ; oll | i ¢ | j 
\ I © OMLY ODI Vas JUSt What 1 stated =O that Lil Lltic@ WOoUtTd 
j 4 } . . i | X , Yathuta. 1] rif 
Ol otark Ss Vy li biti SO bilal V1) StaALTK COULG DLrino Ll SUI 
} } ; } T ; } or } e 
i] 5 icl Lilt liq, 7) SO OFaQeCTed \] Va Olli, als Unaderst weke. { 
, : 7 ’ 
Re } at wii j | , . a 
LJ i >| { Lid LILLE (i 24 8, yu | {) STALK’S Hae, and Vi l] CACCUTEG 
* ‘ 
4 " : toy Le) cy 17 | tf Wty »)*27) 7 
i { WCIS taka bic’ iL UUL U1 Ota kK S RcLitit 
| I ] i y ] 
Objected to by Mr. Otterson, because that is a question of law.) 
} y ’ 
y ’ |? i» + + ‘ - ,? t } ? 
i, |) 1 not vou buy th Stark pat | and Par te) it, and were not 
e | . 
a } , } at t | ‘) \ ? i 
[ Hers TOYrmMerly arawn uy ld executed py Stark LO Vou Were 
a 4 
} | } } 
‘ s) . ) vn ‘ 1 me than 7 ) 
the papers regularly dray Ip and prepared, assign ne tne ttl 
A i i < 
} ] } " 
a signed and witnessed by your firm ? 
LV { i Liit i ‘ Lt aliqd EULIC \ ‘ \ \ Pi j 


nd took a receipt for the money. did you not? 
] 00d bv all parties that Vr. Mason 
it was not to go into force as an 


c 
> 
, . . 


| 1 
} 


assignment until if Was delivered. 
064 (). And Mr. Mason was the) 
you, was he not? 


—< 


was to hold that asslonment, al 


1 your attorney and acting for 
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A. Yes, sir; he was also the agent of Stark at that time. 

Q. If you were paying your money for a patent and taking an 
assignment of it, why were you so anxious to keep your title from 
the record, and why were you SO anxious to | 

(Objected to bv Mr 


’ ° . . 
r. Otterson as not bene eross-examilnation, and 


have Stark sue you 
because whatever explanation the witness was al 
subject Was elven On a previous oceasion, and there is no necessity 
for repeating it here.) 

A. That is Just what I was going to say, because I explained it on 
a former occasion. | 


| ss P j ° . * . 
(. I would like you to explain again, if vou were paying your 


money for a patent and taking an assignment of it, why were vou 
so anxious to keep your title from the record, and why were you so 
anxious to have Stark sue you? 

A. That was to see if it would not have some bearing on Mr. 
Everitt, as we were paying Mr. Everitt a very heavy rovalty, an ex- 


: ee fe ' P 7 1] a ede ee 
orbitant rovalty, for a patent which, to all appearanees, Was literally 
} ® ‘ oe ’ i 


' . ? | » 6 
. 7 " | ' , ‘ ae é ‘ . y , F } ‘ ’ ye" , ' 7 
Yood for nothing, and we felt as though we ought to have some modi- 


> , * ;* ] 
neation of that agreement, a 

rg ] , . ] + * Hi > 4 ~ _ - a. oa ’ . ‘ j —~ 5 . . 
of the Stark putent. Mr. KBveritt alwavs refused to do anythine 


’ 7 - : 7 P + ee Py soca ’ > P ? » > ] ] 
about 1t or to reduce his rovalty one eent., and made 1 
} ’ ; 


i ] i 7 } 
hye fore he would do so fie would LOS¢ thy ynoie of | 
) ] v Ss + 14 ] “7% 
(). But you agreed to pay him that royalty, did you not? 
] } 
\ \ ~ —]] \\ ¢ ~ Ipposed Lied Woen \V ¢ Prysaede r) Lo ren 
4 ‘ | ' { , F are | r } | } 
that we were buvine a folding bedstead, and that there was n hel 
+ >)? j ] ¢ ] ' " t , | ] t {* | y T 
SU b pravenee i DeUGstead Tl eXIStehHnece OUtL V nave rOUnNAa SI lé 
} } , Y ! ? ] eC 
there were vreat many bedsteads patented before that, and both of 
his clair Read ods ae ees ees eR ee, Se ee 
MS ClalImsS Were SO harrow that they VOUIG DNAraAIV Noid Water, ana 
] , t ? y 1] . . ] } | — 
ve felt as thoueh we had actually been swindled by Mr. Everitt 1 
ab 1] ?) 1 + | +—* 
1IS s ( iil Be o> il ma Cl)l ee 1 | \\ LA wid, WCak. 
“ ) } . | \ 4 ] ] * 
() ou see vou did not discover that Mr. Evert bedstead was 
y . ] ’ 1 ’ | ] ! . ’ } 7 } 
worthless until vou found lis rovalty was amoun ane arge sum, 
. ea ace ae 
and you wanted to wet Pla ot it? 
y ° . sae } ; ; a yh ] - ee. ’ 
A. We did know it betore: but we should not have objeeted to 
i ar er wet a ay ee Seer ype 7 
1h) the IG@ASt 1] aay msi irk and Maine Patents Nad not come up 
) - —s Sit Bi ee — 2 ee eee | | Ee 
®. If his patent was entirely worthless, and he was swindling 
i e 
1: en af al 7 er ro > ee 
vou, Why did not you Stop paving him the royaltv: why did vou 
> ' " ] ad ae ; = 6) } ,é \ 7 404 . a ’ , \ $4, 
resort to all Lilis scheming ana Manceuvrine’ to I el) L127. Oe ris 
< ‘ A 
° ] +) 
his rovalty * 
\ » ( TTI TIWyasya” | a { | f 17) {, . } | 1} +14? 17 ; Wa. > = 
Mir. OTTERSON : opjyect to the counsel tor the piall if USING the 
ee 2 } ae en 
words schemine and manceuvring, as offensive. 
~ vs 
T> ’ 3 1. : ie 7 ‘ _ . = ‘ 
Mr. Bowman: I did not object when your chent accused mine of 
ee ii; = " ] , “7 : oat all Nie Hearitt a frana « 
swindling him. allowed your withess to @atl Mr. IUVePitt a Taud $ 


however, you have put your objection OlL record, and now tl 
ness will answer the question. 

The Witness: I do not mean to say here that Mr. everitt swindled 
us in point of law; but I do say that he sold us a patent that was 
just as near good for nothing as could be. We supposed when we 
bought that patent that we were buying a folding bedstead, and 


that there was no other folding bedstead in existence. 


RITT. 


EVE 


I. 


— 
—— 
tS 

— 
= 
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Q. Even after you had Stark’s patent, did not you continue to 
pay Mr. Everitt royalty on his patent to the full amount? 
A. I believe we did AC cording to agreement. 
@. Do not you know you did? 
A. Yes, sir; I think we paid him up to the time of the notifica- 
tion of the Stark suit. 
Q. If Mr. Everitt’s patent was worthless, why did you pay him 
this rovalty ? 
A. Well, we had the agreement before us, and of course we thought 
best to pay It. 7 
(). But you did not agree to pay him for a worthless thing, did 
you? 
A. No, sir; but we did pay it. 
(). And the fact that you did Pay it is the only reason you can 
cive for paying It, is 1t? | 
A. Yes, s 
Q. And at the very time you were paying it, you were the owner 
of the age ——? 
\. The title was not in our nam 
(). ~~ mean that your Name Was 1ot on record, do you not? 
\. Yes, sir | 
). But it was in your name, was It not? 
A. It was In our name, but it was not delivered, and was not to 
> considered ours until delivered. 
Q. Was it not to be delivered to your attorney, Mr. Mason ? 
A. It was held as in escrow by Mr. Mason; and Mr. Stark was to 
engage Mr. Mason as his agent to commence the suit and proceed- 
Ines just as they have been done. 
Was not Mr. Mason your attorney also? 
Yes, sir. | 
And did not you pay him for that work 
Yes, sir; we did. 
J. Then how “— Mr. Mason Stark’s agent and attorney 
A. All I know about that is what Mr. Mason says. 
(.). He could not serve both sides, could he, in the same suit. 
A. All I know is what Mr. Mason said. 
(. What do you mean by holding papers in escrow ? 
A. Just as I said before; I am not familiar with the term. 
). Where did you get that term from ? 
A. The first I heard of it was in this 4g eg 
©. Where did vou first get that term; I want to — somethin 


“ 


= 


poet 
—s 
a 


r 


about it. I thought I understood what holding pape rs 1h escrow 
meant, but I confess I do not understand its application in this case? 
A. | am not a lawyer myself, and could not t Tl you. 
(). You used the word “escrow,” and where did you get it from ? 


). 
A. I heard it first in connection with this case. 
(). Who told it to you first ? 

A. I heard it in connection with this affair. 

q. From whom? 

A. Possibly Mr. Kilburn might have spoken to me about it on 
his return from Washington that Mr. Mason was to hold it in that 
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A. This drawing (referring to the piece pinned on page 11 of Ex- 
hibit No. 6S). 

(. That represents the bottom of the [Everitt bed? 

A. Yes, ig 

Q. What does the other cut, printed on the page of the book just 
above the one you have indicated, represent? 

A. It represents the spring bottom for an ordinary bed. 

@. Can vou explain as to how these bars (referring to the draw- 


. } { 7 4 ») 
\ Ing) are nade to ht 1N the bedstead °* 


< 


4 ° . 1 } ° 
A. Yes. sir: there Was at that time: 


} | 
| . 
' } 2 j 1 } ] > : ' ss. ao ’ 
ened on the side ot the bed, and these slats fit into these casi Wigs 
y ? an 4 | 4 | ! — . } ‘ - 
(). Was there any difference as to the leneth between the front 


ao ae 


) 
A. Yes. Sir: the one at the head Wilts Shorter, cut olf shorter than 
ers, and, | think. was narrower. 

(). ‘Then in LEOSe respects they differed trom 1 


2 3° } 1 < 
In ah ordinary bed 7 


} | Be oi : 
ne Oralnary VDOttein 


| 


( — RS oil ad iwc —— ahead i; hse 
(Mr. Otterson ObDJECTCa tO the witness being led and coached in this 


eC respects you have mentioned the bottoms 
. ° } 
' 


he ordinary 


, Mtl Wn Sada 
‘ > | t ty . ] BF arm ] } >» < ] “" > ee {- » i} 
(J). Are the DOttTOMS Tor the Keveritt OC TDIaAae CXPTessty LO thai 
] a ie ; ; t | , , ] +) 
ed, to ht 1h there, And So on: 
ae eo 3 } F : ‘ 
(Obiected to by Mr. Otterson.) 
ry} ’ " } Ts | ] ? : i i : » ] : ‘? 
, Chey clit peeause the LOp One Is harrower and sHnortel 
} 1 | , ' ‘ hon . } ! ] =? . ; , . 
(). l eall your attention to the vea No. oO, OlL Page oO Ol ij1s A* 
> . . > } ¢ 7 } eke } , ° } i> 
hibit. No. OS ,showlbhe a bed With a lookiIng-elass i fees =Terte 
ot } > ] ] pe _ : j . oe 4 if . . : : _ a " {* ; 
whether those beds, finished as thus cut represents, Cre ManuITAaCt- 
i 
nred THE fendants and tinisi ve i}) the way POMPreacehred 1h this 
Pce Cts L)\ iia CATCICLEN cent s GQeents BERLE ii ‘ iit il y ci 5 iU LI { if ‘ il Liid 


; > + > + = 4 . »~ } ad 
Cut. lor thelr Stock 1h trade. 


(). eal! vour attention to one mm ebony, on pave Wo. io of the 
. om 6 % ’ 
same exhibit: Gan vou state W 


ebony finish also tor their stock in trade”? 
( Ybyeeted to by Mr. Otterson.) 


A. That is the way they were finished; some of them. 

(). That is, the ebony finish ? 

A. Some of them were finished 1 ebony, SOTHC plain, SOTnNLe dif- 
ferent woods. 


Cross-examined by Mr. OTTERSON: 
©. Do vou say they were beds finished in ebony and gi 
time you were 1u the employ of Hale & Kilburn ? 
A. Not the entire bed. They Were finished—that 1S, the mould- 
ings, ete., were finished in ebony. 
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Q. Were the beds finished in ebony while you were in the employ 
of Hale, Kilburn & Co.? 

A. Some of them were. 

Q. Were they so made up and kept in stock ready for sale, or were 


they finished in that way to suit the taste of the particular customer 


5 A 


who ordered them? 


A. That I cannot answer, because I merely had the finishing 


of them after they were finished. Of course, I knew nothing 
about their order books. All I done was to put the finishing 

In after they came to me. 
Q. When you say “finishing them after they were finished ” 


you mean adapting them to the particular taste of a particular Ccus- 


ie] 

A. No, sir: T mean putting the fixings in; the particular things— 
eet saddles 

®. Iam talking about the ebony finish? 

\. They came to me finished with the ebony or the fancy woods; 


+} 


but whether they were for regular stock or for particular Customers 
i cannot say. 
(). Tell us, to avoid confusion, what vour particular duty was In 
that connection; for what were you emploved ? 

A. | was employed, I suppose, to do whatever [ was told; but 
what I did was to fit these beds and get them ready for shipment. 

(). What do you mean by fitting the beds—eetting them ready 
for shipment? 

A. Yes, sir; that was one thing, and putting in the saddles on 
which the springs rested, the cast-iron saddles, and the weights and 


(). Do you know whether the defendants had Ol) their floors for 
sale, and in stock, bedsteads finished 11 the mahner Indicated by 


They had them there, but whether they were ordered or 
Whether they were in stock I cannot say. 
(). Hlow many did you see there at a time? 


4 


A. ‘There were a great many, but I could not keep the run of 


(). | mean, how many did you see on the floor of their sales-room 
at any time ? 

A. There might be one or two to-day, and none to-morrow. 
Q. Whereas there might be a dozen or twenty of other finish ? 
A. Yes, sir; of all finishes and of all styles. 
@. You were inquired of whether they kept those with mirror 
fronts in stock? 

A. Yes, SII’. 

@. Do you know whether they did that? 

A. ‘They had them in the show-room, but whether in stock or not 
I cannot say. 


| 
| 
| 


) 
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@. Did not you know of their changing and taking out the palne 
fronts and putting in the looking-glass fronts to suit their customers? 

A. No, sir; I did not. 

@. How many, with looking-glass fronts, did you ever see upen 
their floor at any one time? 

A. One or two at a time. 

@. Did you ever see as many as two? 

A. I think I did; Il am not positive. 

(). You are not positive that you ever saw miore than one ‘ 

A. At a time. 

@. And was that for any other purpose than to show a mode of 
finishing ? 

A. | cannot tell you whether they were for sale or whether they 
had been ordered. 

@. How lone has it been since you left there ? 

A. I eannot remember: I think it was in 1875 that I ieft there 

@. These springs that you have spoken of were just as easily 
adapted tO any other bedstead, and used in any other bedstead, as 
in the Everitt bedstead, were they not ? 

A. I suppose they could have been made that way by putting 
these CLrOSs-tl Ss On}. 

(). What do you mean by “ cross-ties Sa 

A. Strips put on the bottom of the springs similar to that. (Re- 
ferring to the first cut on page 11 of Exhibit 68.) They were strips 
upon which the springs rested. 

(). Do you mniean to say that those strips in these beds are used in 

place ot webbing In other beds? 
oY) x 2 Suppose that is the idea. 
Q. Do not veu know? If you do not know, just say so, 

and do not let us have an evasion. 

A. I do not know, because | never fitted any of those beds there. 
) What bed ? 
A. The bed shown in the eut 
page 11 of exhibit 68.) 

(). You say that this spring Is adapted tO any bedstead, Or could 
be fitted in any bedstead, as well as the lKiverett Ly dstead 4 

A. I said this (1 ferring to the first cut on page ll of exhibit 68) 
was made for others and not for the Everitt bedstead; and this (re- 
ferring to the drawing pinned on page 11 of exhibit 68) was made 
for the Everitt bedstead. 

(). But is not this latter as easily adapted to any other bedstead 
as the Everitt bedstead ? 

A. I suppose it would be with these additions. 
(). With What additions t 
A. The addition of those strips. These (referring to the piece 
pinned Ol) Page 1] ot exhibit OS) Are made LO {>t in the saddles. 

(). There 1s nothing In the spring bed, then, except the mode of 
fitting, which is different from any other? 

A. They are finished different. I call that finished, putting those 
cross-tles on. 

Q. That is merely a means of finishing ? 
OU—2Z5U 


; 


¥ 


just mentioned. (The first cut on 


] 
a 
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1 > 
ned by V1) BOWMAN 
} 4 ‘i, ’ + | | | t ' a) . ) ] ) : " » oe 
| IS whether the ved, to be colMipiete, aor snot require 
eee. palsy HOTTO i 
? ) 
bed 
ar] + | ye | Las ' ’ MAM niata lnac } f } i}} ) 
VWhethel he bead, to be eomptlete, does not require 
A A 
some Kind, either a spring bottom ora silat bottom 7” 
| 
1*¢ {j ] fs— SE eat DOTLOT d 
+ } a ¢ wit be | t 7 IY + |} ,? ’ ve } 
LO ve CONnIpPlecre, W1ItThHOUL a DOLLOIN, CNere WOuld Ye ]1O 
i 
ae ress O] would there - 
, on oF oe 1 + | , ] ¥? , ] ] 
It Wouid Tb aval list Lhe Woed part Ol the bed. 
+ . 4 . satiny a + % ot cy ’ oy + | } ] ; : r, 
he Hottom Is a very Important Part Ol the bed, Is 1t not 
, ee + t ‘ _ . a ‘y : i | + 1 \o th = + 
ti OVITeCtS LO LOIS LOGE O1 GQUeSLIONING tlie Withess. 
e? i < 
4 Lor SU ; 
[> : : : ] ae } ] : , » — — 
1 OR. Harris sworn and examined by Mr. Bow an: 
“ YOUr DUSTNECSS 
j rn | , { 177 ’rsg> ° 4) } | in 5) a7 ‘?) ] oO? » y* {° ‘ 1} v 
dgdesioner or trniture;: and, 1n fact, a designer of any- 
G@eslohninY’ iS Necessaly 
uu in the employ of the defendants 
} j ] ]  alhayy ‘ 
| was engaged with Hale, Kilburn & Co. at one time, 
i Ss cl VU 
ee | Liij}? } on Oe ‘ 4 itil | ! Lix ¢ GeCsIVnNs Lil COLTIICCuOl 
>. 
an | ( pall plor Le o.% 
| t ] } } 47 
i J Ve anvtenlheg LO Go with bide desions il) COMMNCeCLION 
: { . , iv j ~ } ») 
y-finish beds, or any of a different finish ‘ 
i | ’ }? > cyt? > 4 ] y , .. ] , ‘ | ’ ’ nl ] 
the mere matter of ebony finish, o1 mahogany finish, 
finish, or any of those finishes, is about one and the 
re > ¥ 4 ] oo " ] l : = I i 4 : | » < : 
hey have to be finished in the ordinary Wbish atte 
: —_ ] ] : . £ = 7. 
Dplied to any vbeastead or p1eEec of furniture. 
i 2 eR ae —s : i om — ; et. ee . 
nt nnIshine would simp!lv have a dliferentl influence as 
. Se eet Se Ree — | } |] ' ; : : 
nt prices. A highly-finished bed would have a highe 
an ordinary finished one’? r 
] ] [ 4 
ected to by Mr. Otterson.) 
uit. 
} 1 : . ° , 
uu state whether tne bottoms llth USE 1N the Kveritt bed 
ae 


he ordinary bottom of an ordinary bed’? 
ul State whether Or not the bottom ot the Kveritt bed Is 
One O] the important points of the bedstead—of the press 


wardrobe bedstead, or the Everitt bedstead—whatever 
noose to call it. I do not know what name you gentle- 


wW hie ther or not the bed could be used without a bottom. 
“it had no bottom,it would not be a bed—certainly not, 
looking at it. 


So 
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Q. Without a bottom there would be nothing to lie upon but the 
front or casing of the bed, would there ? 

A. Certainly not. 

@. And the casing 1s made of very thin material, is it not 

A. Very thin material, and would not support the weight; cer- 
tainly not support the weight of two individuals which would li 


] 
upon it. 
(. You made the de sions for this bed. did you not? 
A. Yes, sir: Ido not know for these, but I made the designs. — ] 
think I made the first. I think IT made the desien for the bedstead 


cs . 3 ! : is i i | i _ ao ba ace! 
thy; at Was e@ x hibited In the Mrankdin lnstitute—that K1EOW—W LLIN 
[ —? 


| beheve the gentleman here, Mr. 
for. 

(). Please state whether you made the design for tl 
has a mirror in front 

A. No.sir: I do not know that I ever saw a mirror-front bedstend : 
but that is easily adapted by only taking the panel out and 4 
the o]ass In). 

Q@. I call your attention to the cuts Nos. 5 and 12,0n page 6 of 
Mxhibit 6S. - Please state whether or not those beds were desioned 
for mirror fronts. 


. > ] 7 , . ] : -¥?) ] ¥y ¥? a pen . Y 
A. I could not swear that they were designed for mirror fronts, 
] ‘ ra Bec : > | . 
beeause in the ordinary run of trade cabinet manufacturers ocea- 
7 ] 4 4 ’ ace 4 : . : , ’? ’ } 7 } ] >?) ] ’ 
slonally, when customers desir It, take out Wooden pahneis and pu 
1}) @lass ones, or take out @lass panels and Dub in wooden ones Lhe 
: Pee fy 4 a ee nel 
le@sS]O1) O} the pleee of lurhniture where @lass ol Wooden eis |] i\ 
) ; } | Be % 4 4 a : } 4 ’ : ; { 
be requested makes Ho aliterence to the desi@nel Wihlatsoever, Not a 
A 
} - ~ } Pr ry. z } y . - : = ee 4 
tO the orl@iMal construction. Phat IS merely a lahey 1h regara to 
the purchaser Or sellers. could not swear that that was made ex- 
pressly for glass, although it may have been so. 
‘ , ’ ;e ° , « s> al 17 " ’ . } . ] 
(). Please tel us, referring to cut No.5, whether, ina bed AQeslonea, 
? ¥ © ms | = Oe . | ; 7 ¢ | ] _ ._ 7?) }* 
as this one 1s, with panels or olas Sin it, 1f bnished With Glass, in Vou) 
. + ‘ 4 { 4 | 
judgment, the mirror would be a part of the bed 
e P A : , ’ reuY . , 
A. if WOU ld answer the pur} ose OF a Wooden panel. Phe IS about 


} ; . ° 1° 
all. with the exception that it reflects objects. 
. Would it or would it not be a part of the bed ? 


A. Undoubtedly it would bea part of the bedstead. 

Q. And if the wooden panel was used instead of the mirror, woul 
or would not tha | 

A. Precisely the same as the mirror, with the exception of the re- 
flection. 


; ] ; + 
t panel also be a part ol the bedstead * 


No cross-examination. 
HuGcu McComp, Jr., sworn and examined by Mr. Bowman: 


Q. What is your business? 
A. Iam employed in the firm of Hale & Kilburn Manufacturing 
Company. 

@. Have you charge of any special department? 

A. Of the folding bedstead department, packing and shipping 
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Q. Please look at this drawing (the drawing pinned to page 11 of 
Exhibit 68 shown witness) and state what it represents. 
O71 | A. A spring for folding bedstead. 
@. What bed? 


\. What do youmean by “ what bed;” what number of bed; what 


qua y] bed 4 

ras . Y : ] ] . 

@. | do not eare. You can give methenumber. I have not asked 
you for a number, but you can give it to me if vou want to. You 


. . > Re 
sav that this is a S} rl ne bottom for a folding bed. 
: rt] ) 
\. Thate xplains all. 
@. Will you state whether or not this is a spring bottom for the 


. t 7 : . > } ,° 4 a 
A. It is a spring bottom for the folding be ad, whether it 1s 
~ . . } . } | . | , 7 } > 5 2 : 
Eeveritt ~ bed or any otner ped. It ean be cL] plied to a i yd ng bed- 
) : - A A 
SLCaQd 
] ]- . 4 : ] 1 call | l-> ] 
©. IT have not asked you that, and you will be kind enough to 
; ; a a } 14 
answer my questions. I want vou to state whether or not that cut, 


- . 7 ? ’ 4 ren > | 
to Wwhien ha ve eal led your attention, represents tha spring pottom 
] ' ] 

t bedstead 


} 1 7 - } ° . dl a | ee ] | ] 
~) Why could not vou have sald so without all this trouble ? 
; Migr 
\. You said “ bedsteads 
, ad 2 | 
Cross-examined by Mr. Orrerson 
} | ! ] . ‘. “a4 9 ] _ 
(J. Is that S] rin lo adapted only to the Everitt bedstead 
; ] } ; 4] 5 » p= ' & } 
\. No, sir; that spring is adapted to the Hale & Kilburn bed- 
] 1 } , 
ST ( (1 Te thy ’verltt bye stead. so ealiied 


y . 7 } | } oe 
(). Can the bed not be used 1n an\ 


} ? ° ° {* ? ] 


a _ : ; ' sea ] , 
es, sir: the spring ean be used in any form of bedstead by 
‘. . . 1 a e 

' 


\. And is not the difference between that spr 1o bottom and the 


‘ — ; 7 i ae : 
Orainary Spl lhe bott Ooms of the trade a mere difference of ad justment 
ef 4] i sti re + 4] 1+ 44 
Of the springs to the bedstead : isnot the difference between that 
oe ™ | as eeuee | Die bg ) ied 
spring and the ordinary spring bottom used in the furniture trade a 

: i a — ee pe oe Si a ; 
mere difference for the purpose OF adjusting It to the bedstead It may 
] " } od *) ; 
pe Wahted 1n 


_— “a > 7 Mise on se 
Q. Could not a bed spring, which has been adapted to the Everitt 
. . 1 , ] ; A } p } ] } - 
bedstead, be tal en out and as easily adapted tO anv other bet istead 


+) 


\ 
as it was first adap te dt » | he Everitt be ste ad 


\ . 

hen there is nething peculiar to the spring? 

A. No, sir; you can fix up the bed with them, ar you could not 
the difference between them ly el down on the floor. 


Re-examined by Mr. BowMAn 


» by say the only difference is the adjustment ? 
spr Ings. 


wees pentane ROTO TE Las ATT TENET TE = 
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Do they not have to be made differently in order to adjust 
them ? | 

A. I said simply by putting the strip on the bottom. 

Q. Please answermy question “ yes” or “no;” do not the springs 
have to be made differe ntly 1 In order to make the adjustment which 
you speak of 2? That is a simple question. 

A. Well, the way I look at it 


(. No. Ido not want the way you look at it. 


Mr. Orrrerson : I do not want the witness intimidated. 

Mr. Bowman: The witness will not be intimidated by me or any- 
body else. (To the witness): | want an answer to that question, 
yes or no. 

A. No. 

@. You say “no?” 


A. Yes. sir. 


O12 (). Very well, that is an answer. You mean to swear that 
these two spring _ toms represented in this exhibit (the 
piece pinned to page 11 of Exhibit 65, and the cut immediately 


above it) are made exact i alike? 

A. ‘They are made exactly alike, with the exception of the strip 
running longitudinally along the bottom of the Cross slats. 

(J. You mean to say that those cross-bars in the drawing of the 
upper spring are the same as the cross-bars in the lower spr 
which you say is the spring of the Everitt bed? 


pee 
we 
oe 
. 
I 
— 
oe 


Mr. Orrerson: J object to that question as leading, and | object 
to the counsel cross-examining his own witness. 

Mr. BowMan: My answer to that is that this is a very willing 
witness for the defendant, and that I think under the circumstances 
mv questions are perfectly proper 

Mr. Orrerson: And my answer to that is that the plaintiff has 
called the witness and he has no right LO lmMpuen him, and thatthe 
testimony of the witness does not give the counsel for the plaintiff 
any license to violate the rules of evidence. 

Mr. Bowman (To the witness): Now, what is your answer? 


A. Ido not know as I have any answer to give—do you mean 
the bar yg m runs across the bed and has the springs upon it? 


@. Yes, sir. 
A. Yes sa that bar (referring to the = eut) is the same as that 
bar (referring o the drawing pinned to ‘n > 11 of Exhibit 68); it 


has the same thickness and the same widt! 

().. Are the ends made the same? 
A. They are. They are all cut off square. 
Q. And the ends in both springs are made to fit in the same kind 
of : seul lle, are they? 

A. Y Cs, S]] 

Q. Do you mean to say that the cross-bars in this upper spring 
are made to fit in saddles? 

A. Just as much as in the lower one, 1f you apply the saddles to 
the bed. 


) Will you please answer my ql 


a | oer. Leen ; 
nd &§ answered Vou, Ves 


x° 
4 u 

4 ‘ ~~ EE 
, i 


() Did vou ever know anv sae 


CS, Sit. 


1estion | 


Now vour answer Is yes, Is it 
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, 


applied LO the bed Ol} 


Y Do vou mean to say the bars of both of those springs are the 
SiclLile ChLY ne 
\. The head bar of the folding bedstead is a trifle longer than 
the rest 
J That is, there 1s a difference in the length of all of them, is 
h iot, made to suit the bed ? 
Vo; there is a differeuce in one of them 
(. The head one is a little longer than t! others to fit into the 
) 
. 
1 es, Sil 
(). Then I understand vou to say that the springs for the Everitt 
b Ist ae hay ~ ho s] it running l nothwise, and have Ole Cross-plece 
longer than the springs used in the other bed—that is 1t, Is it not? 
\. That is it; certain siz 
By Mr. Orrerson 
(). Al hose peculiarities are merely for matters of adjustment ? 
\ Chat is all 
O10 Mr. Bowman: I have here a pamphlet, which was referred 
»in the cross-examination of M1 Kveritt by Mr. Otterson 
In) | hi Mr. Everitt stated he noticed tain advertisements by 
these defendants, and that he saw then .anh illustrated cat loour 


Ts an ee he 
l also offer in evidence the price list 
4 
; " ais cé ’ m7.) ry ] 
Ist marked No. i, (t)] 
{7 , " ee ? 
l also offer in evidence t] 


mee Dict 

tovetl 

ae | 

(7 
\\ 

| hy . +] ' : fo : ] ; " . =. 

otter them for the purpose Ot Show] 
, } 

of the defend 


ants as to their selling the 
and bottoms, and | eall special attent 

o beds are sold without the 
also offer 11} evidence cl 


? a | = } > 3 } , ; T 
stark In the matter of the reissue of lett 


f 
ube 
on 

f 
aN 

+ 
—~ 
—_ 


(The certified copy marked 


% 


Mr. BowMAN: I now eall upon the « 


that a 


eertified COpy of the oath 


‘Oompanied it 


lary 16, 1880, R. A. W.”) 


+ 


lists of the defendants pinned 


he price lists each marked “ No. 74, February 16, 1880, R. A. 


ng the printed declarations 


ion to the paragraph which 


DOLLOIDS. 


liveritt bed with the springs 


of Andrew 


ers patent granted to him. 


No. 79, | 


‘ebruary 16, 1880, R. A. W.”) 


lefendants to produce their 


| have asked you a 


&. 
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answer ot Apri LQ, 1878. 1 to the letter of R. Mason to them. | also 
eall on them to produce the answer of R. Mason to their letter of 
April 10, 1878, the answer being dated April 11, 1878. 

I also offer in eye ge the letter from the defendants to Mr. 
Everitt, dated October 9, 1877, with the envelope with which it was 
inclosed. 

(The letter “a he enve lope each marked “ No. 76, February 16, 
ISSO, A. AW. 


Adjourned until Monday next, February 25, 1880, at 5 p. m. 

The meeting, which was arranged for Monday, February 23rd, 
ISSO, was not held on aecount of the day being a legal holiday, the 
Sunday preceding being Washington’s birthday ; but it was under- 
stood between counsel and the master that a meeting should be held 
on Friday, February 27th, 1850, at 8 p.m 


PHILADELPHIA, I*'rR1IDAY, February 27th, 1880. 


Parties met at the oftice of the master. 
Present: Mr. Mitehell. Mr. Bowman. Mr. Everitt. Mr. Otterson. 
Mr. H. S. Hale; present, also, Mr. Asher b. Stevens 


DAVID ‘ LloLLow AY affirmed and examined by Mer. MIrcHeLL: 


). Where do vou reside? 
\. Temporarily in Washington city; my legal — sidence is in In- 
). What is vour sea coeesoe i—attorney, Is 1t not? 
A. lama solicito of] atent 
(). Dic you newness hold An’ office in the Patent Ofhe 
A. I was Commissioner of Patents for five years—for nearly five 
VCalrs. 
(). When ? 
A. Irom 1861 to 1LS865. 
(). Have vou ever held any other office under 
Government? 
A. I was a member of Congress at one time. 
oi (). What was your occupation in 1878? 
A. Solicitor of patents. 
(), bs he re We AS VYOur }) lace oO; business ? 
A. 514 9ih street N. W., Washington city. 
(). r re you acquainted with the defendants, the Hale & Kilburn 
Company, O1 with any of the persons composing that corporation ¢ 
A. I have met Mr. Ikalburn. 
(). Do you remember his first name ? 
A. Ido not know it. 
(). Was it Cheney Kilburn ? 
A. I do not remember his first name. 
Q. Are you acquainted with Mr. Henry 8. Hale, the treasurer? 
A. Not that I know of. 
Q, Did you have any dealings with them inthe month of Feb- 


a) 


ruary, 1575? 


thre Lnited States 
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A. Our firm had; yes, sir. 
). What was the name of that firm? 
A. D. P. Holloway & Co. 


t 


(). What business relations did you have with them in February, 
LSiS? 
\. Soliciting patents. 


, 


at particular patent did you have on hand at that time‘ 
\ We had the reissue of a patentee named lee. 
©. What was that? 
A. For a bed lounge, and one for Mr. Stark. 
(). Do you remember the first name of Mr. 
9 do not. 
Q. When did vou have the Stark patent 
A. In 1875, I] think. 
(. Do you remember what month it was” 


’ [ me poe i , 7 «cy : . 3 ° . ] ’ > 
A. I Can ONILV Say It was In the spring of Lhe year. 
e e 


) 1. — eee ee ioe 
(). Look at the paper which I show you (etter of February 27, 
~ : ) . . ; 1: > ’ . q 
LS7S, written underthe printed heading of “ Office of the IIale & 


Kilburn Manufacturing Company” shown witness, 1t being stated 
Mir. Mitehell that all the letters to be shown the witness in the 
eourse of the examination of this afternoon are Written under the 
Sallie printed heading of “ Office of the Hale & Ikilburn Manutact- 
uring Company ”), and tell me where that paper came from. 


y 


\Lr. (OTTERSON: | do hot see What this will lead tO: but a the 
pr sent 11 would seem that the witness had occupied eonfidential 
relations with the defendants, as their counsel. If that is so. I ob- 
7 
| 


1} this subject. 


ject to his being further examined « 
By Mr. MircHe.e : 


7 » } ‘> 
() Are vou a member of the bar 


yf : 4 

f atl) WHOL. 
\) Have you ever been admitted LO the bar by 
A. I have not. 


(). Can you remem ber when Vou received that letter, if Vou ever 
did receive it‘ 

ae ] : F , : , } , 
do not remember the circumstances of getting that etter. 


I ae ae 2 ; Sie 
jd you ever see this letter before : 


7 ae ' _> 2 | j > . 
Vhere did I get it 7 


A. I suppose you got it from our office—not you personally, but it 
Cali rob our office. 
| ? 


Where was it found in your offic 
In the regular file of the Hale & Kilburn Manufacturing Com- 


A 


n their correspondence with your firm ? 


me 
A. ‘ GS. Sil. 


(. Was it received by your firm ? 
A. It was. 
@. You cannot say how, can you? 


A. No, sir; I have no recollection of any particular letter, 
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Dio (The letter offered in evidence by Mr. Mitchell, and marked 
“No. 77, February 27th, 1880, R. A. W., and read by Mr. 
Mitchell as follows :) 
PHILADELPHIA, I’ebruary 27, 1878. 
Messrs. D. P. Holloway & Co., 514 Ninth street, Washington, D.C. 
GENTLEMEN: Enclosed please find our check for eighty dollars for 
fees in Stark’s reissue case. We aiso return herewith all the papers 
signea as requested, together with the original patent and the as- 
slganment to be recorded. We would like to ask you one question : 
If you secure the claims, as stated in the specification, will we not 
then be free from Everitt without altering the construction of our 
bed at al] ‘4 We must rel clear from [everitt if possible, and we pre- 
fer not to alter the bed if it can be avoided. We think you under- 
stand our position, and will act accordingly. 
Very respectfully, 
HALE & KILBURN MANUFACTUR- 
ING COMPANY, 
IH. S. HALE, Treasurer. 


Mr. Mason has the love ritt CONnLIact. 


. 


Bv Mr. OrTTERSON: 


). Who constituted the firm of D. P. Holloway & Co.? 
A. Rodney Mason and D. P. Llolloway. 

). Is Rodney Mason a member of the bar ‘ 
A. He ts. 

Mr. Orrerson: Then I object to all this line of testimony. 


By Mr. MircHenn: 


Q. Look at this paper (paper shown witness) and say where that 


; 


; ] | J at ] . ) \ i ‘- : a4 TT. mn _% > 

A. From the best of mv knowledge and belief it came from ou 
. ] — f° rail " ’ . } 17 
oflice—trom the files of Hale. Kilburn «& Company. 


(The letter offered ine vidence by Mr. Mitchell, and marked “ No. 
79, February 27th, ISSO. R. A. W..” and read by Mitchel] as fol- 
lows :) 

PHILADELPHIA, February 28, 1878. 
Mr. R. Mason. 

Diar Sir: Yours of yesterday isat hand. We think it best to drop 
the Washstand tor the 
endless vari ty. Mr. Stevens left for Washington last nioht, and 
took with him Stark’s Papers and cheek. You understand and we 
suppose that if Stark’s patent can be made to cover Everitt we do 
not care to make any alterations in the bed or adopt any of Mr. 
Stevens’ ple s. The bed is just splendid as 1t is, and we hope you 
ean fix us all right. 

Yours, ete., 


? j } . 7 
reselt, as there seems to ve sueh an almost 


} 


THE HALE & KILBURN MANU- 
FACTURING COMPANY, 
Per H. 8S. H. 
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i OC ( rer Oo Liye rerTrer 1 evtTdenece Oopnlwectee ce by \ ; a rerso ) 
’ i] | i i i > awe ha J . . 
7 4 
Aye Nine fii fu} 
.€ @, } 
' a tereoran Where did vet 1t ? 
: 4 eo resun —from the same file of papers 
1° } \] : | ] 1. 
! offered mn eviad ce by Mr. Mitehell. and marked 
Of 1 Ou 4 Yi ae er , j 
ruary 27, 1880, R. A. M and read by Mr. Miteheil as ’ 
) Af? _ ee 
PHILA., M’ch 1st. 187-. 
{)°/ 
‘= i] " wW, % 
as : —— 
\ rion) Us eTO} recording Stark Ss assignment 
1] ray ry ITI’YD 
THE HALE & KILBURN MANI 
watae -_ . are 
KACTURING COMPANY 
i \V/ ( ) Re 
7 4 } | ) + {J 4 
; ABE tials IUSt ee ep rec YOCQqU cl t Like Post (otT1ce Depart- 
i { \ : {)f 1) ( 
] } ’ ’ > | 
I () Of the telegram 1n evidence objected to by Mh ( )t- 
— , 7 
i‘) ar I uUlnArIiV TO Lhe Kdenada altel Lie “IOV AaALU Te be- 
y . ’ } 1} 4s] ey a } 
hat Mr. Mitehell read after that is from a printed 
} | 4 } }} ? : 7 
1) al cr} eee ~ WV] gee Bene CS PCC aliy Bet Words 
Department. Washineton,. D. ¢ being in purple ink.) 
I = I I eens 
a RA on YY t 
i ViiiCHy I 
; +4 a ! i Sa ' ] . % 
- kK I Les rs a i | Dbers Wl ) 1 SNOW Vou (a 
| | } . 
i ps Show i i | { \\ i] orele Li i¢] wre @" Wie i Lhney Celrri¢ Prom) 
i } . . 
i>] li] Pye Ty) 
. i ‘ rile ron I Ti 4 
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i | . 4 , ! {4 ] : ] ] 
ii@ Ik thi Witless Welt rien rieCred llth @e@VIGCeT( t>\ 
] a. ; e a - 
\ Y read DV AIM, as appears Ih "he testlmMonv Velow: 
| } 4 7 <2 - : ’ ee 
Cs py VelV vpelhe ovpyected to vy \ir- (Oi tTerson. ) 
. a TT |: oe 3a 
r TeaG OV alr. Mitchel] was as IOLloWws 
¢ } ] ~ _ 
PHILADELPHIA, MWareh 15, 1878 
* \ | \ | Sh) 
a a i ¢ i gi 
; es \ 7 ; ts 7 ; - : ’ S Fe. ® ] 
Ve send you by express the model, which pleas 
. e i i 
: ak F eter iain ¢ = :; 
if L él see WT It Will De OTF any serylee to us. You will see We 
} ran ‘ : . Y ° y’ 
7 ay 1)] y\A we ’ it | ‘ gr } Z| , ay bye}? 
Ll] i} Wiow place WITH an apron, Which IS Self-oper- 
[ i eae { : i & 
i ALLTIIGO | Cosi F< seareelV anvthinge to ee there: the brackets we 
j ~ 6 . “~ 
} } “? = } \ . ao ryyy Fes : sa ° ! 
{ Hav ered Off a Fittie at the corners. he question Mav arise WILE 
‘ 4 ] ] “ ] y : ° ] 
o we put it there, which we answer thus: We put it there 
? } . ] ice ‘ ’ ’ } Y 
‘ OWs O1 anything else being put In that space whereby 
i ra ee ie bea al . 
Vht be pulled GOWnD and vurst the | 


Mnges Or pull the rod 


had this very thing happen probably fift 


e V 
Lilie cOnseg Uchce Was We had LO send a man to fix the bed. 


re 
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y : . - _ - ° ] a : ] 7 ee 4] ~ 1] 
After Vou hay S examined It, and lf vou do aeelde ilert i we 
; + = oe ‘ , ss > - ’ , , ian’ +3 +7 ‘% ] . 
benefit to us In the Everitt matter—li vou Willi return the sam 
. ; - iit ie 4 } » 7 oe . } atl oj . j eee ] 
US We WII! hane Iittoa ead board and put J] Mto a T1ttie bt 
shape. (On the other hand, if It IS hot Going to be a ben it. \\ if 
} ] 
not care to do anvthinge about if 
éé 4 : ] } ] . 
Yours ll) revard to stevens Is at hal We shall YAO O 1] 
? . = Y ] ] : 4 a . | . | 
tine matter up with him. We have no desire to Wronem film ae 


‘Respectfully, 
“HALE & KILBURN MANUFACTUR- 
ING COMPANY. 
‘H. 8. HALE.” 


(The above letter marked “No. SO. Februnry 27, 1SSO. R.A. 


4h =e ] a ce) aa 
The next letter read by Mr. Mitchell was as follows: 


“Dear Srre: Our rovaltv.to Everitt becomes due on the 101 


rs 1 . . oe ' ° ° 
stant. \\ Nat do you think about HnovuiIviIine Us that we Pirie e 


Stark. so we can have an excuse for postponli - 4 a 
i i i ; 
rovaltv. you mav think best about notifvine Everitt also. We 
the patent Will be Issued ' | | 
we will vet word, say not later than 10th. We] 


— 
ee 
jf 
—o 
~ 
“ 
j 
_— 
~ 


}) 
7 . a . 
, rod | TOAPPY }’ } f 6) } { ; beware 1} , PO snNVIMNM?II 4 } ITD 
rovally Very prompt, and, of course, we are aNnX1IOUS LO Nave 
: 
‘ , : i 
« YT <a 
SQoO}) els Tp “ST LEC 


‘Very truly vours, 
“HALE & KILBURN MANUFACTUR- 
ING COMPAN Y.” 


ry , ; , 12 } <¢é y Y 1 BO Be aes re a 4 1 . [> 
| he abo, C lettey ma rRea NO. op # x OPUaAaLPy EA LOU Tie A 


The hex rr tter re uc by \Ir. Mitehel] Was aS follow B2 


‘Mr. R. Mason. 


4 

| 
th) lll- 
on 
| 
ul 
r¢ 
() 

‘ 
1 ] 
(j 
4 


tess FF) ee i ei re 

DEAR SIR: OVOU CXNpect tO Ve TN} i) kacdei pla SOON | lI SO, V 
1°}. — J ~ ee en eee 
ike to see Vou ana Show Vou a Model WhHerell We have Covered 
rr} 1c] leveritt lovin fir nill rx Arp atan + | 
Lhe space Willeh AVOPICE Clalhlas TO] pillows. MWC., al a COsSt Less 


: | ’ ] ; ti” viel 4 . # Be > ; I. <y - 
twenty-five cents. If you desire, we will send the model by exp 


tO Vou. 
“Very truly, 
“THE TALE & KILBURN MANUFACTUR- 
ING COMPANY, 
“Per H. 8S. HALE.” 


} 


ee Mir. Stevens has severed his connection with us this da 


(The above letter marked “ No. 82, February 27, 1880, HA. 


The next letter read by Mr. Mitchell was as follows: 
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- 
“PHILADELPHIA, April 8, 1879. 
en. R. Mason. 
“Dear Srr: Will you be kind enough to mail us the Stark reis- 
sue pate nt and oblige. | 
Very truly vours, 
‘HALE & KILBURN MANUFACTUR- 
ING COMPANY. 7 
‘1. 6. i.” 
os 
(The above letter marked “ No. 88, February 27, 1880, R. A. W.”) 
The next letter read by Mr. Mitchell was as follows 
PHILADELPHIA, April 11, 1578 
Mr. R. Mason, Washineton, D. ( 
| ) : - 


: ’ 4 1 4 + . é ] - > , 
Dear Str: Yours of the 10th inst. is at hand. and. in reply. 


. 7 ? 7 ce eae - : ; 2% _ ae. 
Would 1] speectfully ask vou for 2 ecovyv of Stark s patent (the reissue), 
‘ i ‘ . ‘ die ‘ A : : see 

T } Any 4 mIgqg Vv pW sy T) , the came 17) Potamy nee rm Ina mirdeven rit 
vida Vy 4 biict \ eX ahi lie Lilt alll Las Ll : 4 i { { CLI iil £ TP 4 LI if it 
’ . os . 

Cla by vour client against us 


‘HALE & KILBURN MANUFACTUR- 
ING COMPANY. 
“H. S. HALE. Treas.” 


The above letter marked “ No. 84, February 27, 1880, R. A. W.”) _ 


The hnexXt letter read by Mr. Miitehel] Was as follows: 


‘ PHILADELPHIA, —— —, 157/-. 

‘Drar Sir: We presented your letter to Mr. Everitt to-day, and 
per his request we write you for a copy of the reissue. You might 
answer stating when it will be out, and that you will forward a copy 
next week; we will show your answer to him and that will keep 
him quiet until the reissue comes to hand. We will inform you if 
anything new turns up in the meantime. 


‘Yours, etc., H. S. HALE.” 


(The above letter marked “ No. 85, February 27, 1880, R. A. W.”) 


The next letter read by Mr. Mitchell was as follows: 


“Drar Sir: We received the copy of reissue this a. m., and no- 
tice that the signatures of two of our clerks are on it as witnesses. 
Does this not look bad to show to Everitt, as he knows both of them. 
Is there any way to change it We do not suppose there is, but the 
mystery to us is, 1f Everitt notices their names, which he will, what ~ 


’ 7 ? = : a . 7 } : 
Can We Say U him as a reasol: WHV those names appear On the rels- 
sue. Please 


oo 


| 


et us hear from you before we show it to Everitt. 
“Very truly, H. & K. WEF’G CO’ 


(The above letter marked - NO. Ob, Kebruary Zi. LSSO, R. A W.”) 


) 
] 


a 
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The next letter read by Mr. Mitchell was as follows: 
‘“ PHILADELPHIA, June 18, 1878. 

“Col. R. Mason. | | 

“Dear Str: We wrote you on 7th inst., at the Gilsey House, 
as requested, but have not heard from you yet. Will you write us 
On receipt of this in reeard to the Everitt matter? 

bie We wish you would look the reeords Over and SCC if letters patent 
No. 41986, dated March 22, 1864, and granted to Zebina EF. Forbes 
for improved washstands, 1s still owned by him; if not, by whom ? 
Also patent No. 565876, August 7, 1866, to D. W. Bashore for wash- 
stand and desk. We are unable to find either of these parties as 
vet. 

‘“ Tow does the second reissue of Lee’s pate nt come on? 

“ Yours, very truly, 
“HALE & KILBURN MANUFACTUR- 
ING COMPANY. 
‘oo he 

(The above letter marked No. 87, February 27, 1880, R. A. W.”) 

old The next letter read by Mr. Mitchell was as follows: 
“ PHILADELPHIA, July 1, 1878. 


“Col. R. Mason. 

“Dear Str: Didn't we understand vou that Everitt claimed the 
open hinge? In looking over a copy of lis patent we are unable to 
find such a claim. Will you be kind enought to inform us how you 
vot that impression, and whether he does really claim it or not; if 
he does we will alter and use something else. Date of his patent 
Mareh 24, 1874, No. 148,940. 

“ Very truly yours, 
“HALE & KILBURN MANUFACTUR- 
ING CO. 
oe ee: oa 
(The above letter marked “ No. 88, February 27, 1880, R. A. W.”) 
The next letter read by Mr. Mitchell was as follows: 


“ PHILADELPHIA, July 8, 1878. 


“Col. R. Mason, Washington, D. C. 

“DEAR Str: Our attorney, Judge Otterson, savs he won’t send to 
the circuit court of the United States after the bill; that we under- 
stood you were to furnish a copy. Of course he don’t know the 
whole story, and hence his refusal. Now, hadn’t you better write to 
the clerk to either serve it upon us in the usual way, or have him 
him send it to James Otterson, No. 705 Sansom street. You see he 
thinks it is not our business to run after our own bills. We think 
best not to let him into the secret as yet. He understands it in this 
wise: That we are willing to pay seven per cent. royalty, no matter 
to whom we pay it. We paid the $6.15 to the clerk all right. 


{Q, see . on : ; — rere 
tov HENRY S. HALI ET Al &C.. VS. ELISHA E. EVERITT. 
lownsend telegraphed us to-day. We wrote him as stated in 
ta lyr | Ter 
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ill your attention to thi other letters. (Three letters 
i } 4 i ] ’ 
sho tness.) Is the first tter whieh I have shown vou one ot 
' ‘ 1 4 
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PHILADELPHIA, April 1, 1878. 


‘ ‘ Par}. a oe eee a a ee = 1] 2 

\ TS Yours statine thatv Stark S reissue Hhas been ALIOWeCL IS al 
\ ? } : ; : | Z ‘* } ? ] . '> j 
\\e enerose vou a CGlreular OF Aa DeEG Maden Hoston. he toot- 


, { 22> a . oe a" : ees ' . 
Whiieh forms the top cornice, and lf Ib WMdNees on Starks 


} } } " . : ee ie a ‘ ' as ev, ys. ) i 4 : 
| like to have you notifv Mr. A. G. Frve, 36 Washineton 
eer s 1. ' . : 
Boston, that such is the ease. Mr. Mark Crosby is the in- 
a } — i 1 a > i ae. ° . 
Patented April 10, S77. He sold his entire interest to Irve. 


if 


oe + _ | , y ~— . 4 ‘ 6 CO. rir _ ° “ . 
is Just sold New York state to De Grafl ra. Pavior. ae fk our- 


‘ ] ‘ ] : , } } 

street. below Sixth avenue, New York city. And hadn't this 
7 ] 4 : } B a ine, ae rey : ? ] : . ae 

iSO Vetter nave a Nhotce ! this bed seems to come nearel 
than Vv we now le VOW | and Wen t }) )} TANCE t 
I Cidct it ciitld \ { i ,% CTO () s clLiCl nence iif PhO TaN ce ()j 

. A 
2m 1t 11 1018 a clear ease. Of course vou would notify them in 
. . y a. » 1 . 4 %) 4 1 ee : ; . 

name, Would you not? You know the assignment has not 

= Ds } one ail ) : - 

corded vet, and W had last aS soon It would be done 1h his 

} } } Ball 

- Ol (OF course you know Dest What to ao. and what KIC 


“HALE & KILBURN MANUFACTUR- 
ING. COMPANY.” 


a! ve fetter NarkKed ~ No. wi. hebruarv od. LSSQ. 2. A. W.’’) 


i 
: - ‘a ] : ] ] 
biection of Mr. Otterson to the introduction of the letters in 
} P +} ; } ] 
Wed aS to this particular letter.) 


uso show vou two other letters. and ask vou in whose hand- 


4 ; > _ T ) a } 7297 ; } ’ + , ] >) ] 4 y . 
A. Thev are in the nanawritine of Colonel! Rodney \Iason. 


’ 1} j “> ? ? Pi a } _— } : ] 
‘hell then offered. 1n evyidenee ana read the rr tters, as fol- 


me § 


= . : Ln = . 
ie Letters Delle obieeted rO My AT. (Otterson 


‘514 NINTH STREET, WASHINGTON, D. C., May 8, 1878. 


aff & Taylor, Fourteenth street, below Sixth avenue, New 


a ¥ 


rLEMEN: | forward herewith Patent Office copy of reissued 
patent to Andrew Stark on wardrol 


] 


bedstead. to whieh | 


< sh dat adie 


© me -- 


“_ 


~ ie 


b= 
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“Tam informed that you are infringing this patent, and my in- 


structions are to Institute proceedings against all iInfrineers who 
persist In manufacturing. I shall be glad to learn that you have 
concluded to desist from manufacturing; otherwise I ask you to 
refer me to your attorney. 

‘Very respectfully yours, Rn. MASON.’ 


(The above letter marked “ No. 91, February 27, 1550 R.A. W.’’) 


“514 9TH St., WASHINGTON, D. C., May 8, 1878 


“A. G. Frye, 56 Washington St., Boston, Mass. 

“Dear Str: I forward herewith Patent Office coy of the reissued 
letters patent to Andrew Stark on wardrobe bedst ad, to which J 
vite your attention. 

“Tam informed that you Abe Iniringing this patent, and my in- 
structions are to Institute proceedings against all infringers who 
persist In manufacturing. [ shall be glad to learn that you have 
concluded to desist from manufacturing; otherwise ask you to refer 
me to your attorney. : 

‘Very respectfully vours, R. MASON.” 


(The above letter marked “ No. 92, February 27th, 1880, R. A. W.”) 


? 


(). | show you another letter (letter shown witness); do you know 


.% 
, 


| — ' ' 

Where It Game Trom : 
. ‘° . . . . »* | 

A. It is from the same colleetion of letters: from our othee fie. 


The letter offered in evidence by Mr. Mitchell, under objection by 
Mr. Otterson, and read bv Mr. Mitchell, as follows: 


. = 7, 7 . 4)? 0) 7 ari 
PHILADELPHIA, February 25d, 1878. 


“Dear Str: Mr. Stark savs his foot-board does not turn the corner 
like veritts, except that 1t don’t form much of a place for pillows. 
[fave you seen his model? Perhaps it would be well to take a look 
at it 

“Yours, Xe.. 
“THE HALE & KILBURN MANUFACTUR- 
ING COMPANY, 
“Per H. HALE,. Treasurer.” 


(The abeve letter marked “ No. 95, February 27th, 1850, R. A. W.”) 


[lenny S. Hane recalled and cross-examined: 
(The examination objected to by Mr. Otterson.) 


By Mr. MircHenn: 
Q. Did you write and send that letter (Exhibit No. 92 shown wit- 
hess) ? 
A. Yes, sir; I wrote that letter. 
Q. Did you write and send these letters (Exhibits 91 and 95 shown 


witness) ° 


, 
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I wrote those letters. 

(. Did you send al! the oan letters which bear your signature 
A. | wrote those letters, but I did not send them. 

@. They are all in youn 5 rae are they not? 

A. I wrote them, and I gave them to our clerk to mail, and 1] 
suppose he sent them. 


) 


By Mr. OTTERSON: 


Q. You were in correspondence, then, with your private counsel, 
Mr. Mason, were you not? 
OU A. Yes, sir 
(). And no one else‘ 
A. That is all; he was so employed. 


mF 


Examination of Davip P. Honttoway resumed by Mr. 
MItCHELL: 


(). Did vou yourself have ge prem to do with the management 
of the patents for folding beds of the Hale & Kilburn Company ? 
A. No, sir. 
() erica es down to Washineton besides the members of the 
firm to see about this business ? 
A. Mr. Amante and Mr. Kilburn were there at one time. 
() Do you see Mr. Stevens here? 
A. Yes, sIr. 
®. The same Stevens that was there (referring to Mr. Asher Bb. 
Stevens, the witness previously sworn in this case)? 
A. Yes, sir. 
i. Was Mr. Stevens down more than once? 
A. Frequently. 
(). On this business ? 
A. I think he was there several times in regard to lounge busi- 
ness, and was there in regard to business of his own, a chair and 
other things of that kind. 
@. Do you know in whose employ Mr. Stevens was at the time ? 
A. I do not know. 
(). Do you know 1n whose interest he came? 
A. In the interest of the Hale & Kilburn Company. 
(). He pane ah to see what had been done in the interest of 


Hale, Kilburn & Company ? 


A. Yes, sir. 

Q. You said “lounge” a moment ago; did you mean lounge? 
A. 1 meant a bed lounge. 

J. What is ealled a bed ¢ ¢ 


A. Yes, sir: a wardrobe bed. 


By Mr. Bowman: 


@. Do vou remember who came to Washington to see your firm 
first in reference to this matter of Everitt’s bedstead as connected 
with Stark and his appearance? 

A. I think Mr. Stevens. 
® 
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©. Do you remember whether Mr. Mason was at home on that 
occasion ? 

A. I cannot say whether that was the special time that he was not 
there. I know Mr. Stevens was there at one time when Mr. Mason 
was not there. 

(. Do you remember where Mr. Mason was at that time? 

A. At New York. . | 

@. Do you remember whether or not you telegraphed to Mr. 
Mason ? 


( ( bjected t » by r Mr. Lterson as Incompet tent. ) 


A. 


a 


h him at New York ? 


J 


L cle 
). Dil you telegra 
). Did you by telegram notify him to stop on his way back in 
plata ana SCe the Le fe Lit Lex} ‘itn’ 


(Objected to by Mr. Otterson as incompetent.) 


A. I did. 


(). Did he stop on his return, and did he see them ? 

anne tO by Mr. ()tterson as incompetent.) 

A. He told me on his return that he did. 

Q. Do Vou remember the assignment of the Stark patent to the 


detend 
A. | 
(). Will Vou be kind enough to state who bro ucht { 
your office in Washington ? 
oo | A. | cannot te that I ean answer th: it que estion. It came 
to my table, as I attended to that part of the business. I read 
the assignment. 


ants 7 


] 
' 
i 


lat paper to 


(). But you do not now remember who brought it there? 

A. No, sir. 

(). When did you first see it? 

A. I eannot o1Ve the date; mV recollection is confined to the dis- 


covery of the Stark patent and the disposition tO purchase it: and 
[ understood they did finally purchase it, and the assignment was 
sent there for record, and it was put in my drawer with a view of 
sending it tothe Patent Othee to record. 

(). Do you remember Mr. Kilburn, Mr. Stark, and Mr. Stevens 
visiting your oftice together, in Washington, with reference to the 
Stark business ? 

A. I do. 

Q. Can you state how many times they were there toget 
in reference to the Stark business ? 

A. | ean only recollect on one occasion. 

©. Do you recollect anything about the instructions in reference 
LO ch: anging the ap plice ation for the reissue of the Stark patent? 


ther in 


(Objected to by Mr. Otterson.) 


A. My understanding was that the reason it was changed was 


62—250U 
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| ’ 5 ° 


use he had sold some counties in Missouri. and could not assign 


the entire interest, whereby Hale, Kilburn & Co. would be entitled 


ry } } a ] ] : 2 , 
() Who attended to that part of it: who attended to the prepara- 


‘ | 
tions of the papers for the reissue ? 
_ [ 
( O10} e| Mais i 
Do vou KHOW WI ime of that asslonment 
| i] } ] 
i Lili] IN { \ cin ( we ‘ i 
} ‘ 
\). In Wi ci \ ? 
4 
. I 11}2 {) = ¢ 
} } ae 
©. Do vou know anything about the arrangement to notity the 
, } — ] ] ——— ee, ae : ’ ' a . +) 
enaadhts tha nev were LDNITInNg NY upon Stark’s patent * 
4 T ; 
\ i «i het, eXcep COLVresponaehnce 
( } { 42 70) lang \' th) \ | } : 
‘< * tia y tL i +} Lal 
A LH { weno | ( ¢ 
(). Is that correspondence her 
4 i 
\ I {) IK »\\ [| cit we 
( ) \ ‘ { 7) 7 14 9 
\ you state Whi bat arrangement Was: 
Objected to by Mr. Otterson 
‘ RE arene ae a, i] a . Ra 
i \I ELD poe Ss10nN IS SIMpty thal he Was authorized to Give Notice 
I 
i} ? ’ T 
! i | 
t } \\ -_-———— \] a 4 ~ 
4 sia 
Be Yes 
L/. inat Mason was authorized to give notice of the infringe- 
Yes, sit 
117] . So oe ee j Z , "+s ; ; a , 
LJ. \\ ho authorized him to give notice ol that Iniringement ( 
‘ pn ee el o oeaee ' aa . - 
A. I infer, from correspondence, that 1t was Hale, Kilburn & Co. 
, * ee [> ee = ] : » ; 14%) 
CJ. Was this after they had bought the Stark patent ; 
* oy 7 mm Z| ' ; ] : 
think so. | do not KNOW when they bought It, but pre- 
: 4] ; 
S Lire U! al Wels Lilt Mic 


. : , . > } = — » * , ‘ aa Q — : ie 
\. Do Vou r°emeniber as to whether the assighniment and speciiica- 
O At 4 sis 3 + } : , i) ‘ ] a ’ 
Time Stark patent and reissue were sent on to the defendants 
' } ° ‘ , } ‘> 
i phla to ft executed by them :! 
4 ; *, . } 
i estark patent 
Cz - 
® y “a ~s 8 
<° | j 
‘ ? , 
' j Liie wer 
{ ) o Oe: + \ y? ricyl 1 +}, ‘a _— , 2 + y? + | Wy waren ’ e1at } ») 
2. Who brought those to you, after they were executed | 
\ i call Loi Sal\. 
| T 4 Cyl} eee yy ; -~ | > i +e , ld 1) > — } , 7 . > 1] - 
g. 4d you were to see e ictter, would that refresh your recoliection 


A. It might: I do not know. 


Q. Was the letter dated February 28, 1878, written by Mr. Harry 
S. Hale, received by you? | 

i presume it was; it was taken from our file. 

Q. That letter says, “Mr. Stark left for Washington last 


‘ 


Owe 


ight, and took with him Stark’s papers and check.” 


| ao not recollect whether he brought them or not; it is prob- 
‘so, but I do not know whether he did or not; but the letter 
ites what is probably so. 


n 
| — 


+ ¢ 
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(. And this letter you received from the defendants ? 
A. I presume it came from them. 
(). Look at this letter (Exhibit No. 77 shown witness) and. sta 
whether or not it was received from the defendants. 
A. It was: I reeollect that very well. 
(). “Messrs. D. P. Holloway & Company, 
o “514 Ninth street, Washington, D. 
“GENTLEMEN: Enclosed please find our check for SSO, for fees in 
oe Stark’s reissue case. Wealso return herewith all th papers, sloned 
as requested, together with the original patents ana the asslg@nimel 
tO be recorded.” 


—~> 


Do you remember who brought you this letter, and the Papers 
accompanving it, named therein ? 
A. I do not. 
és (). Did you receive any of t | on 
ment of the Stark patent and the reissue from any one excepting Mr. 
Stevens 7 7 
A. Never had any other communication with any other person 
but Mr. Stevens in that business. 
Q. And what papers you received through the hands of anv on 
you I celved from him ¢ 
A. I think, beyond all doubt, thev wer 


] j } Sa Te } . 
ne papers connected WIL the assi@) 


' /_ . - ] 7 , 
(). Do vou remember Mr. Stevens having the models showing 1m- 


a> provements which he had gottel up on folding beds’ at your of 
in Washineton ? 
A. I do. 
(Q). Do you remember about what time that was? 
A. No; I cannot fix dates, only by correspondence 
(). Was it about the time of the negotiation conneeted with the 
Stark business ? 
A. The spring of 1S7S. 
(). Do you remember getting Mr. Mason to stop at the defendants’ 


— ’ 


place to examine Mr. Stevens’ modeis ? 
(Objected to by Mr. Otterson.) 


(). On Mr. Mason’s return from New York to Washington, do you 


remember vetting him tO stop over nere, 10 Philad iphra, to YO to 
detendants place of business and CPNabihe \Ir. Stevens | ! 
rey , . , Fe... } ° j j ; | 
A. ‘That was my object 1n telegraphineg him to stop, to see the 
dan models of Mr. Stevens. 
, ; _ | Lyx fe Ata ' { 
(). And, after the examination of them by Mr. Mason a 
. ¢ » ‘ j ; } | S| ; 
fendants’ place of business, they were examined b yu Washing- 
ton 7 
EE ee ee ag 
- A hey were then—aftterward : VOs, SIT. 
Cross-examined by Mr. Orrerson: 
ee 
(). Are vou and Mr. Mason still in business togethe 


} 
| | 
A. He has left my o'tice: but he is my partner until the court de- 
bee cides him otherwise. 


ee ae 
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— 
4 t 


A. I mean to say that I have an injunction against him t 


itication pending between you 


o restrain 


him from collec tne’ anv money or GiIsposin? of any assets Ol the 
Cc i ee. 
firm 
ry ¥ i 
J nen i nie! th \iI—a M) Correct —there IS ho happy StCLLC Oo] 
be _ -— «£ 
} } ) 
between ‘ ()| VMIason 1} Voursel] 
+ \ : ] , ? + ; } ) 
, in©Y SpPPCCidd UN pieads. i o : 
1] ] ' ¢ + 
J. No specially pleasant Tee Liam ¢ thi SUpPpoOst 
I = 
] , ' | " ? . - 
\ \Ty relations WIth (oO \] SO] nave heen Very pieas nt, person- 
_ . A J 
Vil 
7 + 5 f 
©. And remain so to this tim 
4 y 1] } : - > | | 
Te \ \\ i] | Heiy\ nota ve \ i) (Y]) MDpreclartion Of Tie YEeOVILIC- 
| nnd 
mans honest 
. | Y ] } 7 ] ‘ o - 
(), Notwithstanding that, vo have the kindest feeling towara 
ee 
1] 1] | : ] { ae . 
\. Well. personally. I have ne unkind feelings. Perhans my 
. :. - | . { ‘ 
C] pel iment 1s diferent Irom some other men Cali IOPoIVe ana 
ook over many things 
% ] 
(). Even dishonesty ? 
S 
} ' ] ’ , a % , ty > 
\ Wi i] whe namans hab tS C SU¢ I as tO WaKe all CXCUSEC IO)1 
} } S| ’ 
Him, perhaps even my e@harity might go to that 
| S + ‘ 
(). What do you mean by that‘ 
‘ | ) ©) lL x7 h.« + | yf ‘ »o>?) ? — wii 4 Tf Pes Ys ‘)) ‘) 
\ mean oy tnat that a ma Ss TnordadmMate extravaganee hay 
lead hin to do a thine that he would ‘grange nega are 
A ci’ ij Ci cl { P1I1Y Lil< Lif Belt eye Hot Ci) Lie) C} i iC] ‘ PCUTLI= 
og ’ si = : > ) , i ° | es 
Stahces. here are Inal\ thi } Nn Which a Mman—WItTNOUTL MAKING 


} 
| 
: 2 ] . . +? - , P tr“) . « > as : ‘ 
perament, Indulees In to vreat extravavance: and there Is, 


e ° { | 
Some excuse, because It 1S the nature ol thi nan tO ao so. 


excuse him in the same way that,if aman drinks whiskey, 


] 


ie 4 | ee LL: 
AaLIOW Sone apology tO be made for @€ Man adome somethine 


? ee Ss 
knew that he had been drinking whiskey. 


(). Do not forget that you are a witness, and that whatever you 


SAV LOCS Upon reeord., 
A Those are my opinions, and [ shall proclaim { 
world, or anywhere else. 


Mr. Bowman (to Mr. Otterson): You should remember 


j ht, 
i 


how. 


The Wr NESS: | have nothine to conceal. 


By Mr. Orrrerson: 


Chat he 


has answered vou questions; 


Mr. OtrrerRson: The witness does not require vour assistance 


(). How long is it since you separated from Colonel Mason under 


thes happy, or unhappy, circumstances ? , 
A. I think Colonel Mason left our office in October last. 
@. What do you mean by “our office?” 


A. Because he was my partner then, and is my partnet now. 


e 


There has been no dissolution ot partnership between him 
and will not be until the court adjudicates the matter and « 


ind me. 


issolves 
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the partnership, because we have an application pending in court 
to dissolve partnership. 

The letters which have been produced here by you were let- 
ters which were received indifferently by yourself or your firm, or 
Mr. Mason, as the solicitors of the defendants. when you were there? 

A. Nine-tenths of them were received by myself. 

Q. I observe that they are addressed principally to Colonel 
Mason. 

A. I did not open them if they were so addressed on the outsid 
[ do not know. 

(). | speak of the face of the letters as they appear here? 

A. If the majority were “carpe to Colonel Mason on the out- 
side I did not open them; but the mail came to me, and I opened 
the letters addressed to the ntl 

Q@. But the letters which vou have produced here are letters 
which have been received by Col. Mason individually while you 
were together, and received by t he firm while you were together and 
ac ting as — ‘itor for these defendants 

A. Yes, sl 

Q. They were left in the office when Colonel Mason withdrew ? 

A. Exce pt those which he took away. 

(). Did he take away any on this business ? 
A. He did. 
Q. Do you know what 

A. No; Ido not know what, but he came to me and told me that 
he had. 


ad a 


(). I object to that; Iam not asking you what he told you 
oot A. Well, | saw him take some pape rs out of the file. 
(). You do not know what they referred to? 

A. Only what he said. 

(). | do not want what he said. We will call him if we want to 
know what he said. 

A. That is all I know. 

QQ. What was the paper which had been placed in your drawer for 
the purpose of being recorded, which you speak of as an assign- 
ment of the Stark patent, and how did it rel there? 

A. It was an assignment of the Stark patent to Hale, Kilburn &« 
Co., to the best of my recollection, pli iced In hy drawer, to be re- 
corded in the Patent Office. Whether Col. Mason handed it to-me, 
or whether Mr. Stevens did, I cannot say. 

©. Do you know who prepared it? 

A. Ido not know; I cannot recollect. 

Q. Was it not the paper which had been prepared in the office by 
Col. Mason and sent here for execution ? 

A. I cannot say whether it was or not. 

Q. It was not the paper which was afterwards destroyed ? 

A. I understood it was. I understood the first assignment was 
destroyed. 

Q. I want to know whether this was the paper which was de- 
stroyed or not. 


SE a 


\ 
\ 

| 
le] 


?) 
? 
' ’ 
i 
i 
wate 


— , | 


bit 
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annot sav how it was destroved. — I simply know it was de- 


that was the paper which was put In your drawer ¢ 


5 
*} 
put it there do vou know 
+ 4) a ae : vo, 
ul there mysell, to answer your alrect question Dut 
| ’ \1 ; | 
t was handed me by Col. Mason or by Mr. Stevens I can- a" 


} y 
, 4 + 4 { eae ie Le t »,¢ “7 
| 7 
| 4 - } T 
rerstood Was all asSsI@tIli toon 
} ‘r7) 17 _ |] 7 
Vou \ Piliiie | t Ll] 


} ] 
VOU speak of It with referen | 
2 ; 
It, as an assignment 
leve 1t was a 
4 . an | ' is ] 13 | ’ {\ ) »> \ 2. = 1¢)7) 
{ te 1c] W 11811 in ( | \ PLA ,? ass\ ALISWECI hay (| if iese 
i i 
‘ , 
> ? » ¢ . ' 
reason for that is—— 
] 
»y NOt Want VOUF Feasotll please ahiswer my que St1LON 
1] } ‘ : 
NYsk YVOUTL ¢ lles »} LO nee 
| ‘ 7 s t 47 | ' , t r | — . t mf 
: e paper vou speak OF the assignment OF The OtaVrK Patel 
f i i A 
ract Tor an assignment 
eve ll Was an assignment 
, } +) 
(iO VOU DOeLTIeYy | \Wcas 1) = Se "| bhi it 
’ j — 
iuse I was assured it was on 
, ° 7 } 
n vour belief is not based upon a personal examination 
I 
] | | } 4] . a + | ] si cone 
nid not =7,\ Ti an i } ‘ | mea ims | 4 nrmMe)]) Lf} i io? y) pene 
’ ’ } ‘ f } P >) ] ’ } 
hn, Wneh Vou sa\ Was issi@gnmeht, all VOU KNOW IS 
on» , 
\V I tJ] l a Was al LSS] O'] LiCl 
'* ’ ¢ | S| , +> . } ] BB: 7 7 ? ly } ye «¢ 1 
w I ‘ ene) Lil« on Ore | He \\ Woda ch CPL t LW) pep Pa t)] al eae 
] ‘ } ' } } 4 .. 
ne stark patent md tit prepared the petition and the oath 
A ‘ , 
| } ] ) , t } ! ] 1+) Walt) } | ’ 1 + | 
Ol) Was mluUIdea to Irie r¢ CCOTUCC hn AaCCOraahHce Witlhh 
| it | bable that | Id 
eation for a reissue, and it 1s scarcely probable that WOU! 
| F | T 4] rus ] 
COntral for an iss1IolmMenhnt, and, at the same villi lhlcliné Bad 
{* . : ’ } . 1] ’ 
wmjoOn jor A Prelsstie Is foat nteileent 
1] 
Sir; not at all. 
1} 14 . . | + .* 
tt. 1b Mav Nob ve to Vou 
. 7 
nav not be to me 
af! 4 | ; a : } it] +} | 
y mean tHIs, that a man Who is hot acquainted Witil tHe 
Cs O] thre OT11Ce-_ee 
, T 1 wl ¢ 1 > . | 1 | cy { ] ] ; | ¥ 
kierstand What vou mean ONIV SAV 1b IS NOt INtelIL TOI 
} ] 


tT ‘ a . 
Matsa Tact 


\. It may not be, but 1 7 
a | : } * e ° . . 
(). Where was the assignment, which was ultimately re- 


yrded. prepared i 


i 
innot say. 


} /_ 1 - i ° 
u know there was a subsequent assignment prepared ? 


’ 4 cA 


hink there was. 


? 


d sent to Philadelphia for execution * - 
t taal 
her that—— 


or eafl 2» 


ee ew 
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’ Or was executed your office Washington ¢ 

A. 1 cannot say which. 
) And was placed on record ? 

A. I will not even say that 

) Oe was left in Mr. Mason’s hands, in escrow 

A. I do not know that. 

(). Were you brought into familar contact with the parties them- 
selves during this business, or was Mr. Mason the party who treated 
with them ? 

A. With Hale, hiiburt \ C'o., he attended to all thre Ir correspond- 
Chnce, and prepare 7 their Cuses. 

(). [n their personal business were you rough In contact 
them? — 

A. Very seldom; [ simply recollect Mr. Kalburn. 
(). And you remember Mr. Stevens being there but once tn 
company ¢ 

A. But ONCE 11) his OMipany; one day. But he Was thet e fre- 

uently upon his own private business. He was there two or three 
times on this other business. I intended to say, in the first) plac 
that he was there several times in connection with this Hale & Kil- 
a) rh matter. The reissue of the Lee prale it and tl 
brought him there several times. 
( ). You remember that the Lee patent Was for achatir, do you not ¢ 

l think it was. 


r l \ hk) Fant i he ly ; 
(). That. was a matter purely between Mr. Kilburn and Mr. Ste- 


_ vere eae cy ee eS ene see are 
Was an arrangement With the lale a IX MOUTH COMpPAahy. 


— 
' 4 { ‘ ) . sal rf ‘) | ‘ 17 ‘yy | } » f ‘yt rif > ] ey. 
(J. But that Was a matter about a chalr, and not about a bed: 
a | | 
1 eS, S81] 
> ; a ] : » , 4 ° 
lte-examined Mr. BOWMAN: 
4 a. 4 1. a ia es - . : : | ee eee S Pes j 
i Ll onitted to ask vou 1f vou r Men ps r visiting the Patent De- 
+] . x +] ene Sey) a 
partment with Mr. Everitt and examining the papers for the reissu 
. A S 
4 i et 2 + 
OF the Stark patent. 
] 
A. I do. 
rey : ; 1 . ] ‘ a. 
( ). \\ lif Vou state Ww het her or not there Is apt rent upon the I 
; * SE Le 
of those papers a change in the handwriting 
(Objected to Mr. Otterson.) 
. i ’ . eats ee oe me, te ee = 4 
Ai. The pet lt Ion and oath IS IN MV handwriting, nteriiMed by ol. 


Mason. i he Spe . if} eation Is 11) \ i. Mason's handwriting 
O 


). In whose handwriting was the first petitlon—I mean the first 


) And 1 he latter pages’? 

A. Colonel Mason’s. 

(). Do you know in whose handwriting the papers were originally 
A. Do you mean the specification ? 
(). Yes, sir. 

A. Colonel Mason’s. 


AT mm an 
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UJ. And the other’? 
A. ‘| he Salle. 
\), In Colonel Mason’s? 
\. Yes, sir. . 
©. After they had been executed and witnessed, was the fore part 
; ] (rf. +) 
taken off and changed ‘ 


286 (Objected to by Mr. Otterson.) 


A. I will say that the uniform practice is to put the petition and 
the power of attorney on the first page In front, and the oath after- 


ward. In this case the oath and petit mn are on the same Preece ol 
paper, and put entirely in front—a thing that I never saw done be- 
tor 


©. Do you know who did that? 


Q. Look at this book (a letter-press copy book shown witness), and 
tell me what it 1s? 

\. Itisa letter book of the firm of D. P. Holloway & Co. 

(). I direct your attention to the letter dated Washington, D. C 
March 4, 1878S. Who wrote that letter? 

(4 Ybyjeeted to by Mr. Otterson.) 


A. Colonel \Iason wrote T and his heme is signed LO it. 
(). What was done with the original letter ? 
A. I ean only sav that it was sent to Hale & Kilburn. 


Mr. Bowman: I now call upon Mr. Otterson to produce the origi- 

il letter, of which the letter-press before me Is a copy. 

Mr. Orrerson: I have not the shehtest idea of what letter 1s be- 
fore the counsel,and I have had no notice of any call up to this 
moment to produce the original. 

Mr. BowMAN: Then I will read this letter : 


“Tlale & Kilburn Manufacturing Company. 


“GENTLEMEN: Your case has been suspended as directed. I think 
est course would be to return the assignment to Stark, and 


have bim execute the application for reissue as the sole owner, and 
then make an assignmeit with subsequent date. This need not be 
recorded immediately, and, in the meantime, he having attained his 
reissue, should call on you for settlement, and you call on Everitt 
to make his title good, or release you from royalty, or make a fair 


reauction of same. 


‘“ Yours truly. R. MASON.” 


By Mr. BowMan: 

Q. i direct your attention to another letter in the same book, dated 
Mebruary 28,1875. In whose handwriting is that ? 
A. [ Is Colonel Mason’s. 
). What was done with the original letter ? 
A. | presume it was sent to Hale, Kilburn & Co. 

Mr. BowMAN: I eall on Mr. Otterson to produce the original let- 
ter, O] which the letter-press betore nie is a COpy. 


ses APOE OS 


>: 
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Mr. Orrerson: This is all irregular, because I take it that if Mr. 
Bowman had intended to put in this matter to-day, he should have 
pul it in before hand hye the witness over to me for cross-exam1na- 
tion. It is norebuttal atall and isno re-examination, butis entirely 


new matter. 


Mr. BowMAN: Mv answer to that is that these letters were just 
brought to my attention during the course of the examination, and 
| regard them as directly in rebuttal of all the material evidence of 
the defendants. I will read this letter 


~ 2 ENTLEMEN fhe reissue of the S rk patent does not atte 
ange . 08 
validity Of the Glalms of thi Da ritt patent, while 1t Gominates the 
e } . } . } | 
structure deseribed m the tla YP paten Vhnich is tor Tteatures no 
' ae . } ’ 
qaeseriped In Stark s Wiilit iS It also Inciudes things Co rea DY 
j ri ] 
stark, 1618S an miringvemen his is a very common econditon of 
7 } 
affairs. When llmiprovements are ma On ah oier patented nachihe 
sian <A 
war OWhers OT the Orletal Cannot us Like inprovements without 
| 
1; , ana , +1, tlrar , + | 17} +] ee 
Lic UTIs alid ()j] ak CIULIIC I ble id} i CJ NY Crs Of Lilt PP proyve- 
07 ( s hay riolit to bug] ' mle the Nolnal dese 
«J 4 Ibi bict ‘ PIV iivl LU OULI i \ ) ii] aa {) LL yr] iiictl t —@ tte 
] 7 | 
lt IS very ¢ieal that vou Gani L COntInNUEeG LO US Lil Everitt 
. } | , 
IMprovemMebhts WIThMOUL LaADLLITVY UNndel your contract When tL Is 
. ‘ 1 . » ] ‘ . } 
round, Nn any sult, that vou are inirine mes anv prior patent, th Oll- 
‘ . _™ a : | ‘ 
tract G@1Ves Vou til Option to reeovery to Kveritt. Md through that 
| ‘. | eT ee 1? ] ‘i, es.) t byrvt »f ’ 
eC Pereaseca TPORL tlavllitv Unde! ne Contract ULI i VOU COnthnuUue 
) | ’ . 
to use his devices as patented .vou would bi lial ir as other infringers 
| 7 7 . a ; 
cll W hil thnererore, vou Use HIS devices, VOU Must Pct \ You m: V 
. ‘ 7 
nhowevel Lsconti nue the us and i do not see that this Contract G1Vves 
% . ’ 4 ? s | 
Myer Reh Piedad \ l tl Seel) PhOowe Vel LO Ta Ve ! | La voursell labile 
; : 
ly you Use vour own Inventions covered by patents taken out by one 
i 
iL. — ce ts : ' L hid "all s tree 
Ol] Lilé bo i tit . 3 VOU ( Ll) CLISDCLISt Viti) DOLTI List IK OUPY Coun eC] 
Rk } 
Welght, and Whatever elise may ve overed by youl patents, and aiso 
. f » Y _ ° at * * £2 
the LWO Tealtures COVEered DY nV ritt. vou are iree to do so. and With- 
7 } 


OU License 


\ —o R MASON.” 
yours, trul. S. MASON, 
a ’ j — . lio 4 | : : | . P an 17 
| Ne, ag Dears LO i Lilalu bbl miaodeil iIntroadueed tO my\ hlOoLI ce by 
i 
Mr. Stevens will avoid all question of infringement of Everitt if 
a oe me } a eS 1 Foe, 
goes not wnelude a Movable bed Ho » Which 1S the essential ele- 
- ] ] } 
. t ; ty a | >i « 1 . s) i t ’ ' 1 é ae va waw " 
ment ol the H}T’st Clallha, ANd Il (LOCS TO have Lh S1cL OracKkel CX- 
] ] 7 = a = al " “a {* he | . : re Pe Pe aa | et 
tended above the side ralis to rorm a receptacle (Ol Lhe pliloWs, OD 
ich the second claim denend \s T understand it al ‘enders 
Wilidch the Se@CONd Clallhi GCpellas, fiS Urderstali li ciISO VYehnae’:s 


] ee > aye " ¢ { | 1} > tk? : | byyr " Be 
Che pecullar arrangemel;it OF the counter-welghts patented DY youl 


ae ] 1.7 , , + , | ‘a 1 y 
Myr. Kalb Ih) Deeessarv. and enables vou to use the comnmon counter- 


= 


1] 
pi b7 4 


weight, lone before employed, and how publie property. 
“ Yours, KR. M.” 
Adjourned until Wednesday next, March 5, 1880, at 5 p. m. 
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PHILADELPHIA, Alarch Sth, 1880. 


Present: The master, Mr. Bowman, Mr. Everitt, Mr. Otterson, Mr. 


] ] I> 1] i ] H ] { | ] 
L fie r that Nha moverts and NI. Hale. one of the de- 
} {i} * 1] : ' : } wren? 
= CC \ teee 8a Ol Gdiscount allowed Speclal a Hits 
' i 
} ] 77 
(J) i ite Whetl r or Not the ra of dieount aiowed to thell 
~ } 1*¢ pees] ‘ i} Wiporese | rr 1Ces 
! | 
, 
te si { ] Cy\ (11t1e] 
| } snl : | ' ] ‘ ' : 
ates allowed speclal agents were such as those agvelts 
the trade—the furniture trade—and the price that they 
i] oe — ; iat ee . { 
ed from the trade was what thev eall then wholesale price, hot 
° } } 
rates to thelr agents and thelr Own stores. 
i, in their settlements with vou what basis did tne cdelenaanlts 
erates allowed to thelr special agents 
i i 
ee ae — — hev al] ‘ed { 4 | 
d. Liose rates were greater than Wiiat they allowed to the general 
i ny frac ‘4 
4 V7 
‘ } = 
{ { \ WI iit] ne 1 } t} ¢ 
- uu tell WM qdigerenee there Was It le rates ! 
] } ’ | 
i | + ' ‘yi va’ 
\ i fhe rates between the wholesale trade price aha 
5 | , | >» ,;* 
Sold tO special avents varied from fifteen to twenty o1 
i i. i 
We] ‘ Cid 2 i ( S Cho ae LCi} AS that. 
J. | Way 
A. ihe discount to the special agents in their own stores was more 
, 1] : } 4 i 7 4 S | - : . , = : . ] 4 : | . ; 
aligowed to tne trade. As a rule, during the Jdast three 
1] ee Pe - 1 ] 
. , % * } x cyt | } »7 ‘) } ‘ ‘sy ‘ yy? .&, . . = Pi 
vears, they aliowed to the speelial agents as high as thirtv-three and 
i oO 1?) » th) tro st ah one me rad { in {3° . : 47 1G a I di s 
I i 1] LHe trade tnev allowed tehli OT TH tbl CIUYV. LIS 


covered two instances in Ohio where ten off was allowed, one at 
Cleveland and the other in Cincinnati. Then to the trade in other 
| noticed we found some twenty off to the trade: their 
ooks show it. At the same time they were allowing speclal 


Store agents thirty-three anda third, and In one Instance more than 


, a aa t »<i f 5 ; all \ 7 & vs . ¥ y > 
». You also heard what the defendants testified to with reference 


+ | rPoavalty parealived tram ) eee Paalrmnad ( ; 
to the royvaitv recelved trom the renvnsViVahla Railroad Company 
5° } } . } - . © 


they stated, | believe, that they received no royalty from that ecom- 


1 ] ; . 7 
pall but sold them Vou! patented bed: have you examined the 
books of the defendants on that subject kf 


; Mat IS Not so: they did receive rovalty. 

» What do the books show on that point 

(Obiected to by Mr. Otterson, because the books are in evidence.) 
\. The books show that they did receive a royalty; if you will 
allow me to look at a memorandum I will refer to the entry. the 
page, and the date-—— 
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(Objected to by Mr. Otterson.) 


T> > aa p , 7 , 4 ] y » cys rs ’ ‘ 
(Referring to memorandum.) Sales book B. pave 234. December 14. 


1S, ». s} rines and fittines TO} Ollé { rp1O? roid i ) ’ 
Fi — of »é) t } ¢ = - ' 
roy rity Cs) ] VO (){) » Ste Phos =t)] pS FTG | nes s } 
— 
they Cha PO" | me for, an the balance w or Yo - 
’ 
: ] } : \) 
entry, royalty on -bed now in us lh Cal i ae si) : 
} ‘ | ] } ‘ { | 
Charged aione Tor the rove ulty mealies DOOK SS, page tel, J Lr 
— = } 
ISfo. entrs Or one set ot CASTINGS Ahad Sry } 1 tex 
; ’ 4 > i se 2 ' \ sail! = 
iIncludine’ rovalty, to use same in speelal S50) : 
= } 1 + , ry Ss } } » 
PPI Sana tines for those pbedsteads wel > }é ~ 
, , ] 
Welle Sf nos TO Se 1} thi prec yy \ CLO ~ ) i 
} a9 Tai | ’ 
IU IS MWMeYVeLY thie Wttles, SO that ti rdicl Dl is 
Bins = ] cil ++ } a7 } | Gio = i 
ives, ANG pul 1 1N the Cal Lies havo i p | Sith) 
y oat | 
things—| thought Il Was a Very good price for themn—and th 
{ ] y | 
anee was for rovaitv 10} ie use of them 
() ii ly 4] , t \ +t ' } t i | 
‘e 1 the settiements made with vou by 
id 
altv what would thev take as their basis in OW1NE 
7 } } ‘ mf mz “ee . } 4 +) 
Upon yroods sent to thelr oraneh store : 
! ~ } | } : ‘ 
\ Phe would take tne prices tha Lt) y() > “A () creer Ge 
oe ; : } ; 
as a Tule, 1N this CLe\ and not WI LHe FOOUS Wel Vew 


y tar 4 ao 3 , on 9 +" » +] 
(). Would they enter in their books certain prices for the COOUS 


sent to ther braneh SLOTeS 


(). State whether or not they would take those prices as their basis 


> a7 7 , ; , } +) 
of settlement with Vou fO] rovalt\ 
I —— i oe ’ a - . 
A As l rule, | helieve they didi: there may ve Wnstances where 
ae bat 1 i , _* ' — 
thev did not, but they did not settle with me for what the goods sold 


(). Have you examined the return sheets which the defendants 
produce here and which they Say represent Like yMrices reeelved for 
the eoods by their braneh. stores in New York 4 

A. | 
Q. W 
the voor 
ants’ books, and upon which, at least in their books, they settled with 
you ? 


] 


lid, very carefully. 
hat do those return sheets show as to the prices reeeived for 
Is comp vared with what they are charged at In the def 


—s 


( 


( ( Ybjected to Dv Mr. ()tterson.) 


A. More than two-thirds of the goods sold in the New York store 
were sold for more mone Vy thi i} they were entered in theirsales books 
here for. 

(). How about the other stores ? 

A. | did not pay the attention - the other s 
New York store; | went over that very carefully; [ found, as a rule, 
the coods were sold there rani hicher rates than they \ Were sold 
for, or that they were entered into their sales books for. 
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Q. Did you ever get any rovalty on that difference in price 
cred in their books here for 
id what they were sold for in New York 

A. Never. | forgot to state about those ears. [| never received 


389 between what the goods were chat 


£2 ] ) -| ? Pe ; 
any rovaity for thr sales oO] thos Httings to the Pen SVIVabla Rail- 
] :, ] iA | . {’ } Cam Oe { 
road Companv: neither did recely¢ halt Ol the license iee thal 
} ie ,] } a 
the had sold the riehts for—therights to use in those special cars— 


which | was « ntitled to 1 nder m Contra 

©. You also heard what Mr. Hale testified to about the carpet im 
the store that he had houcht this carp ‘) 

A. Iwas not with him when he bought it; neither did I go to 


@. You heard what Mr. Roberts testified to about his offering to 
show vou the books of the defendant fter thev had refused to tet 
Vou e them state whethei he was eorr about that or not 
: 

\. He never did to my knowledge—nev 

(). Never what? 

\ ()ffered to let me set th ( ] neithe did ay | eet that 
Mr. Kilburn offered to let me see them. never asked for the books 
ait was retus a 

(J | beheve vou want to make a corres mn as to your testimony 
in relation to the Tobey Furniture Company’? 

A. I think I must be mistaken with regard to saying that there 
was oniyv tw charges at rates lay rey than aan tyv-thre and a third 
off. The books being away. I got it confused in my head. and | 
must be wrong about it Howeve he books will show for them 
selyes 

(). (Advertisement of the Hale & Kilburn Manufacturing Com- 
pany, on page 31 of “The Am Cabinet-maker” of Mareh 6 
ISSO, shown witness.) Where did you get that publieation ? 


4 Li ' — ° > 
4h } 4 , ee ca : a ‘ ne ' ' Dy re ? = ; : 
A. The Hale & Kilburn Manufacturing Companvy’s advertisement. 
i e 


> kg oa oe me > — } B ] ¢< Y } 
aper offered lM) evidence DY Mr. Bowman, and marked No. 94, 


(). Have you heard what was said about your contract with these 
defendants and their statement as to their considering the matter a 
swindle? State how that was prepared, and who procured it, and 
all about it. : 

A. ‘They had it prepared themselves ; they employed their own 
attorney to do it, and would not allow me to have anything to do 


T 


it. ‘They would not trust to my lawyer to do it, but they em- 
ployed Mr. Howson to do it. ne | 
J. Did they examine, through their counsel, your p 
A. Yes, sir; thev had it there before them. 
And their counsel prepared the papers? 


) ° 
A. He did. 


Dd 


—s 
—) 
_— 
— 
. 
_ 
—s 
— 
—_—~$. 
—) 
. 
os 
— 
——t 


Cross-examined by Mr. Orrerson 
. What was the house in Cleveland to whom a sale was made of 
ten per cent. off? 
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A. ‘The Herndon Furniture Company. 

(). Can you give the date of the sale? 

\. I think I can. (Referring to a memorandum.) September 
26th, 1876. 

(). What was sold ? 

A. I have not got a memorandum of what was sold 

(). Ilave you the amount? 

A. No, sir; Ihave not got the amount neither, but I recolleet 
very distinctly Mr. Roberts being examined on that very bedstead. 
~ (. Whowas the sale to in Cincinnati ? 

A. Mitehell and Rommelsburg. 

(). What was the date of that sale? 

A. November 29, 1876. 

Q. Do you know what that sale was ? 
oO A. I cannot tell you what that sale was, but the amount of 
the bill was $326.50. 

(). Do you know whether or not that ten per cent. off was the reg- 
ular rate to the trade at that time? | 

A. I know it was here, and that I sold goods at that rate off my- 
self, asa special agent. 


(). Do not vou “re that that was the regular rate of discount ? 
A. Ten per cent. off? 
( 


: 
». Yes, 
A. J 
| 


t was to the trade, as far as I knew. 
Q). gut I understood VOU as alludine to these as exceptional Cases 
of injustice, because ten per cent. off was allowed ? 


A. There was, [ stated, twenty per en off allowed some outside 
dealers and their special agents. 
(). At the time of these sales ? 

A. Twill not be positive about that. 

Q. Do you mean that these’ sales in Cleveland and Cinemnati to 
which you have referred were exceptional because of the low rate 
yf discount that was allowed off ? 

A. I know that they allowed it to the trade in this city. 

Q. Why do you select these two sales in Cleveland and Cincinnati 
for purposes of remark in your testimony ? 

A. “<apiee I saw them in the book. 

Q. What is there remarkable about them ; how do they differ from 
other sales t LO gore houses at the Same time ? 

They say in their testimony ‘that they sold t tO the { rade outside 
for a higher rate of discount than that, and I want vouhen that they 
did not. 

@. You do not know what was sold—a single item, or a hundred 
items? 

A. It does not matter about that. 

Answer my question—you do not know whether there was a sin- 
ole article sold or a hundred, in either of the cases ? 

= | do not ‘oe positively ; no, sir. 

Tell us what became of the carpet after the closing of the Cen- 

na Mxhibition ; did it not go to you? 

A. I traded my platform—— 
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City & Co. oF PHILADELPHIA, 88: 
Ilenry 8. Hale, being duly sworn, says that the above appeal is 


not taken for purposes ol delay. 


HENRY 8S. HALE. 


uly sworn & subseribed this 25th day of April, LSS2. 


JAS. W. FLETCHER, Dep. Proth’y. 


the supreme court of the (Common- 


- 
oF 
f 
~ 
faa 


To the honorable the ju 

wealth of Pennsvivania, sitting 12) and for the eastern distriet : 
he record and process, and all things touching the same, so full 

and entire as before us they remain, we certify and send, as within 


ve are Ccohlmalh ded. 
THOMAS R. ELCOCK. [seat] 
MICHAEL ARNOLD. — [srat.] 


Ste Fieri hacias. 
CouNTY OF PHILADELPHIA, 8s: 


The Commonwealth of Sane to the sheriff of the county of 


° 7 


Philadelphia, Greeting : 


[seAL.] Wecommand you that of the goods and chattels, lands, and 


tenements of Henrys. Hale, Artemus Kilburn, J. a Hale, 
Cheney Kilburn, and Warren Hale, who survived H. W. Curtis, with 
a they traded as Hale, Kilburn & Company, and The Hale-Ixul- 

rn Manut icturiIng Company, In your bailiwick, you cause t to be levied 
six thousand five hundred and fifty-four dollars and fifty-eight cents, 
} to — Elisha E. Everitt, lately in our court of common pleas, No. 
t, for the county of Philadelphia, were adjudged to him by the judges 
of our said court, as also one hundred and sixty-three dollars and 
ight cents, for his costs and charges by him about his suit 


~ enty-c1g | 
In t yeh; uf expended, whereot the sald defendants are convict, as 


appears of record, ete. 


And | nave you that money before Our judges cul Philadelphia, aa 
our sald court. the LO be held the first Mo nd: AV ot Mareh next, to 
render to the said plaintiff for the judgme hit and costs aforesaid. 
And have you then and there this writ. 

Witness the Honorable M. Russell Thayer, president of our said 
ourt at Philadelphia, the fifth da) ‘of Ire b’y, i In the vear of our Lord 
-. ; ; 

ne thousand eight hundred add eighty- three. 


J AS. ] OW D B Lb. i Protho rotary. 


| Endorsed : | OO. Sept. term, 1878. C. P. No. 4. Elisha 
a Everitt vs. Henry 8S. Hale, Artemus Kilburn, J. Warren 
Hale, Cheney Kilburn, Warren Hale, who survived H. W. Curt 
with whom they traded as Hale, Kilburn & Co. & The Hale-Kil. 


7 


os 


Wende nt p pas er E. C. Mitchell. 


burn Manufacturing Company. ert facias. Real debt, $6.554.58: 
int. — — c. 10, 78, —; att'y, &e., bill, $6.50; proth’y, $8.87; crier 
& Sat., 25; fi. fa.,50; service, 25; S.C. costs, $11.00; pl’ft bill, $157.16; 


3 


*) 
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C. F.. No. 4. September Term, 1878. 
ool ELISHA EK. EVERETT ) 
US. No. H60. 
Henry S. HAareet al. ann Toe HALE «& Kitpure M’PF’G Co. } 


J. Warren Hale, being duly sworn according to law, doth depos 
wo. arrel ale, DeEING@ GULV SWorn accoradalne’ to law, aotn Ge pose 
Pere ) 

aha Sei\ 


? ? | } r | 7 ' 
+ |} " . + " + ; par . 
i | ath One OF tile reiecnadants 1 th LuooVve « sf ne defendants 
| ; | | { ] . ; ] fos ’ f° 4 | ’ ' t . 
11d Chie () CHLItICad Cas cL po poe teak TVO a GAeCree OL this COUuUrt on 
4 | x 3 Rs ) ] > ' a ¥ yet 
th tLWentv-Hith aay Of Apri ISS ear said deeree of this cout 
1] f P +} Oth 
WaS alllvlied »\ Lie =U I Tile COU! ()i enlausvVivall i yt) Lie tas) i 
} yy * » " ] ] + — , | .% . } 
day of January, 1883, and judement rendered and recorded on said 
) ie 
Ga Vv. 
) )< ] ‘ ’ S. , t t 77 > 
On thr Va tl GaV Ol} Janu l ISS5, a remittitur from the su- 
ry} } | \ } ] + | ? , ? , t ¢ } . Tf ] 
poi rae 64 PLAiL | Ao soe ‘ Lt Alllc Lids an ral awl PI@CacklL tO Lil Ss Cou! ~ and 
? ] 1, 1 ’ ? 7 ¥ ao 
on the oth dav of | ruarv, ISSO, a writ of fl. fa ssuer from this 
> . {* } } 
court and the property of said defendants levied upon 
i | 


; . 
+) ae { “a = ' j _ ie a t+ : ' ' af 'Y 
ode A Writ Oo] error Was taken Irom tne Supreme (court ol] the 


r 7 vy , ; . ; { > . — oe e : 7 , ; ° 
[ hited states to thie supreme court Ol Pennsvivania to reverse said 
‘ 7 " } +> >) ] ee ] ) hy } _— t i > Os 1] 4 | 
last-mentioned Jude mMentl, WhiIChn WFrit OF error Was allowed anda 


} ] : ] ’ , " ' Fy , ] ee ] 1] ag &, 4 ; ’ V 
bond In the sum ot filteen thousand dollars, duly approved 


> ] , ‘] . {° , oe \] +2 ' > ] , . +} j ) “tr 
30S by Chief Justice Merecur, of the supreme eourt of Pennsyl- 
rpy)) ‘)} 1d Wher | rrr oF) | | } at ne ly lv fil “] . th , 
Vell) Cia Ce RatA sala Tree Urs CTO] clAl1IGi U ene WW OL Citliy Lites 1h) Lilt 

. his . » 

SsupTre Liié ie | Lli'’t (Jil Lhe itl ey ot February ISSS. 
riv] 4 ' eee ly tr Sy PA a , ISS3 ‘? e : > 6 ‘ ‘y ré ‘d id 
Phat OL) tie «¢thk Gay Of revoruary, So, a Cltatlon Was awardes 


1 SUpPPrenie COUTT 
tL Lam informed and believe that on the ith day ot lebruary 
the prothonotary of said supreme court certified the above facets, 
which certific LL ¢ was dul filed with the prothonotary of this court. 


J. WARREN HALE. 


I ’ } } ] } | ‘ + | ] r q 4" | se “: a 
PyuiIV sworn Lllck SUD rived this eloht 1 day ol lebruary, A. 1). 
; Wat a> 1, ] ] ‘ly : | . > +> = {° ) ~ ] 
ISS5, before me, a notary public in and for the county of Philadel- 


LL. | HENRY R. HATFIELD, 
Notary Publie. 


8399 C. P., No. 4. September Term, 1878. 


DS. No. 564. 
Hen’y S. HALE ef al. and the HALE & KILBpuRN M’r’a Co. } 


And now, Thursday, February 8th, 1885, on motion of George 
Biddle, Esq’r, for defend: . and hearing the affidavit of J. War 
picddkalie, ae | c« Sara 4 efendants. an Ot) hearing b1i¢ al 1davit oO OF « ar- 
ren HH: v filed, the court grant to the defendants the rule 
to show enuse why the writ of ft. fa. heretofore issued in this cause 


} 


should not be staved and quashed, returnable to Saturday morning, 
February 10th, 1855, at 10 a.m. 
eb. 8, ’82. M. BR. I. 


“ < 
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—_ . er e 4] es 
T \ | 


‘ ,?" 7 ) > eo" 
Rid { rai LLer Ol] iidé rr Cal 


of Henry S. HaALe ef al. from the deeree 
ho?) pleas, No. iz of Philadelphia COUNTY, 1 
aes 


case Wherelhl he ISHA 4. Da KRITT Is plaintil, ana Sala appel- 


Ls < i 4 Gderenadaants 
( = * 4 . —e , "Lh Gs rr ) 17 : Yatk ni i 4 ,1) 
ATTICS © (rreehne nDrothnonotary of the supreme Court ol Clill- 
‘ . i , I 
i i Pay ere 4 } i > ape Te oe is. ] . 
ranig ior the eastern distriet. do nerebyv certly that the decree ol 
\ 4 ) ) } ! ' ? 4 } 
| OL €Ol hod) e28 VO i Oi Mikael ph cL COUTIUN li) Live 
I i . 
. i ‘ : ‘3 ~ jf ; i 
Ve ist Ss allarmed by tli Up] ne court on thie hh Gay O| 
\ 1Q© 
< ae } io ) 
4 ' ; ’ | ] [ J t } ‘a, f 
ci Wr ()] Cy] yi { Lit ‘> ) PyPeeirhic ( LL I (>i Lie Ih] CC] LAL ee te 
ari ada Hale, Art iia. - wy 
>» % 7 *) } : 7 i oy | » PyVvIEeVe } »?* 2Riew*v a 
Cl) DY “alld tlenry —. baie, APLenIasS INdibUrh, . arred) 
8 nev Kilburn. and Warren Hale . urvived TI. W 
ii . Rene IMm1OUrhH. and Warren aie, WhO SUPrVIVed # ; 
rh “4 } yr *1} ‘ 1 
‘ + | si, } »> an . 6r< | “Be +}? ' ‘ ‘ é ’ 
with whom they traded as Hale, Kilburn & Company, and 
t | —— Kilburn NIgnnuft: trapinge (', rd»? , | 1eh rd \ if | 
Bciil GALiitl Seeeleume DECI LIULIGlULULILTIY: § % Olpaly. Willecii sala W Ib OU] 
< i . 
: :' , ‘ ’ 
" ; 7° } + } | ty ' ; ' 
CYYoO Was appro ed and aliowed bv the GChlerl Justice Of Lhe 
if} } >s>? ape j } ’ , ; . i 11) th 1} } ] + | » 7 
tJ i SuUprelne COUrL ANG PeMalls Ol) tlie Il} Libis omee, and that a 


bDonG 1n the sum of sion VUVv.VUV, with sureties approved by the 


} } ? 
' > t : ; ; } 
nts upon their said appeal to the Supreme Court of the United 
4 4 } ‘> } hs 1 ae 
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fhat said pond was filed and the writ of error ana eltation Issued 
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hebrua “eco o a i? id ) 
4] » 
\ \ Css IV band and the seal of the supreme court ol Penns\ |- 
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fLate. who survived: il. W. Curtis. with whom thev traded 
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lalMbLt ana thie above-named appellants defendants. 
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Feb’y 6, 1883.—Petition presented for writ of error to Supreme 
Court of the United States. Petition granted. Ho die eitation 


Uca 


roy rye] ] ] —_— a aie 
awarded and writ of erro} allowed. 
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Masters report 
2. ‘Phe eourt erred In econhrming the masters repo 
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-). hie eourt erred in not conhrming and sus ! 1¢ (| ha- 
ants’ exceptions to the master’s report. 
su - ; : . 1 , +7 ; rg 2 , ] ‘ } 
|  eourt erred 1n Not GisMIissing the Masters repo 
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) he court erred in decreeine that Li} rendadahts Were 11 LeU 
to the plaintiff in the sum of sixtv thousand five hundred ana \- 


four dollars. with interest from December, 1S78, and directing them 


} | 5 | aT <— 
tO pa the same to the plaintifi forthwith. 
i - . . . . ‘ ° . ' ; . 
(), Phe court erred ln Gdecreeln? pene: directing Lnat defendants 
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forthwith assign and deliver to the plaintiff the letters patent for an 
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improvement 1 folding bedste ads, numb 2 l LS, 940, deed dated 2Ath 


March, 187 
7. The court erred in directing and decreeing that defendants 


, ) 
forthwith assign and deliv r to plaintiff the following letters 
patent, to wit: Number 15 L6th of February, 1875, to 
H. W. Curtis; number 181, j 0 weanbed 2230 August, 1576, to C. Ixal- 
burn: number 182.465. eranted 19th September. 1S76,to S. D. New- 
sec aaa 210,777, granted 10th December, 18758, to Henry 
that defendants 


aoe | 
rt erred in directing and decree 


10) 
hoe 


be eae ae ae ; io 7 
laintiff the reissued patent number 8,161, 
i 
] _ . 
and grant 19th April IS/S, to Andrew Star! 
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: CU rt ecrrea 10 CdiIrectinge en ditt UACULCUILIY eerea Di2C COSLS UO] 


i 


4 | ‘ ] ‘ 
lat the Costs oF the cause be 


ADS Copy of} (spinon 


Hale & Kilburn Manu facturing Compa 


— 
~ 
— 
—s 
— 
— 
— 
— 
—- 
— 
~ 
nw 
oe 
— 
~ 
es 
a 

—— a 

pres -_ 

. — 
—— ee 
on 
pan 

itn, 

— 

_) 
~+ 
_ 

- 
— 
ene 

a 
~ 
— 

' 


> ° 
> ; ; . ’ oe 
P CUPL. 


. 1] 7 ; } ] 
. . ' wy ¢ } 
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] } 4] ray 
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I“iled January 29th, 1883. 
LOG KMASTERN District OF PENNSYLVANIA, sct: 


_ . | ite pias , | 
Che Commonwealth of Pennsylvania to the justices of the common 


pleas court No. 4 for the county ot Philadelphia, Greeting: 


Whereas, by virtue of our writ of certiorari from our suprem 


i 


eourt of Pps: tg nse for the eastern ~~ returnable in the 


same Cou Ol) the first Mond: AV of Ja nhuaPy, 1n the vear of our Ly ord 

le hetantes eloht hund) ‘ed § 1nd Igty aoe cl record Was brought 
ne oe oe oe  : “Henry S. Hale et al. from your 
deeree made in the case where! Ly) Klisha J lo. Everett Was plaintiff and 


said appellants are defendants, and it was so proceeded in our said 
supreme court that the folloy VIhig decree Was made, tO wit. deeree 


( 
affirmed and appeal dismissed at the costs of the appellant, and the 
record and proceedings thereupon, and all things concerning the 


Same, were (agreeably LO the directions ot the act ot assembly 1 
such cases made and provided) ordered by the said supreme court 


LC be remitted to the COMMON pleas court No. | for the COUNTYN 


Philadelphia aforesaid, as well for execution or otherwise as to 


justice shall appertain, wherefore we here remit you the record of 


Pe ee ee Oe ee ee ¥ ~ 
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the decree aforesaid and the proceedings thereupon, in order for 
execution or otherwise as aforesaid. 

Witness the Honorable Ulysses Mereur, doctor of laws, chief }US- 
tice of our said supreme court, at Philadelphia, the 29th da 
January, in the year of our Lord one thousand eight hundred and 


—— 
a . 
-~ 

—— 


cighty-three. 
HAROLD P. NEWLIN, 
Pro Prothonotary. 


4063 [ Endorsed:] 564. Sept.T.,778. C.P..4. No.90. July term, 
1882. Supreme court. In the matter of the appeal of Henry 
$. Hale cal. Remittitur. Att'y, $5; pro., $7.25; rem., Zoe. Filed 
Jan’y 29,1883. Ie. C. Mitchell. 
407 Petition for Reargument. 


[In the Supreme Court of Pennsylvania, Ikastern District. July 
Term, 1882. No. 90. 
Appeal of the Hale and Kilburn Manufacturing Co. 

Henry S. Hale e¢ al. respectfully present this their petition for a 
rearguiment of the above case, so far as coneerns the assignment ot 
the patents, and show as reasons therefor: 

lL. That the Stark patent was Issued on the 22nd 
1865, whereas the patent to Everitt, the plein 
on the 24th day of Mareh, 1874, almost nine Vears thereatter. 


+ 
— 
— 
—e 

—— 
— 
_ . 
— . 
¥ 4 
- 

— 

-_' 

f 

f 
~~ 

- 

— 


4h a ! 1] P ] 1 4] 

ll. That the evidence shows that Lhe appellants purchased the 
Stark patent by advice of counsel to avoid an action for infringe- 
ment with their own money, after notice to I:veritt that it was de- 
sirable to purchase said patent, and Everitt had declined to join 


them in the purchase thereof, 
Ili. That at most equity will consider the Stark patent as a joint 
isset, and the plaintiff does not charge more than this in his bill, as 
appears from the following statement in paragraph 9 of the 
408 amended bill: “And your orator charges that the relation 
which existed between the said defendants and himself were 
such that they could not, during the existence thereof, acquire title 
to said Stark’s patent adversely to your orator, but they must be 
presumed to have acted for the joint interest of all interested in the 
manufacture of the said folding beds under said agreement.” 

IV. That the appellants deny, and there is no evidence to show, 
that the patents ordered to be assigned with the Stark and Everitt 
patents ale Improvements Ol) Keveritt’s bedstead and subject LO asslon- 
ment by the terms of the agreement. 

V. That counsel for appellants had net sufficient time allowed 
them for the argument and discussion of these questions before the 
court, | 
GEORGE W. BIDDLE, 

Of Counsel for Appellants. 


409 |, Charles 8. Greene, prothonotary of the supreme court in 
and for the eastern district of Pennsylvania, do hereby cer- 
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ify that the above and foregoing is a true copy of the record in 
he above ease, full and entire as appears of record in said court. 
n testimony whereof IT have hereunto set my hand and the seal 
f said supreme court this thirtieth day of August, A. D. 1883. 
il of the Supreme Court of Pennsylvania, Eastern District. L776. | 
CHAS. S. GREENE. 
Prothonotary. 


| | () 4 [ss7qn bile nt of errors. 
Supreme Court of the United States. October Term, 1865. 


1 S. | ARTEMAS KILBU WARREN HALE, CHENEY 
Kilburn, and Warren Hale, w ans Poi H.W. Curtis, with whom 
they traded us Hale, Kilburn & Co., and The oo te 
Manufacturing Company, Plaintiffs in Error, 


ELISHA &. Everirr, Defendant in Error. 


The court below, the supreme court of Pennsylvania, erred in 
entertaining the jurisdiction of the cause and in not dismissing said 
Cause, because the validit V ot cl es nt Was Involved, and by arti le 
I, see. 8, and by article IIT, » of the Constitution of the United 
Slain, Ale debe wealiantins of thes walle al a. cuanut wo cane onteling 
under the Constitution and laws of the United States, and exc 
sive jurisdiction to determine the same is vested in the Federal 

courts. 

i | | 2. The supreme court of Pennsylvania, the court below, erred 
n affirming the judgment of the court of common pleas of 
omer county entering a decree enjoining the plaintiffs in 
error, defendants below, “from manufacturing bedsteads and other 
furniture under said patent (No. 148,940), and from selling any bed- 
stead, made undet ene pate nt and Improvements manutactured after 
the date of said decree, December Sth, 1878.” 
3. Lhe court below hie In affirming the judgment of the court 
of com:non pleas of }? hile lelp hia count V entering cl dee ree enjoming 
the plaintiffs in error from selling any bedstead manufactured after 
the date of their said deeree, viz., after the Sth day of Decembe: 
IS7S, under letters patent of the United States No. 159,908. 
. affirming the judgement of the court 
of common pleas of Philadelphia COUNTY entering a decree e@ 1} In $34 

plaintiffs in error from sel any bedstead manufactured after 
‘of their said decree, viz., after the Sth day of December, 1878, 


{ 


4. The court ay low erred 1] 


the date 
under letters patent of the United States No. 181,450. 
4 The court below Cre d 11) affirming the judgement of the court 


of ¢ OmMmon pleas of Philadelphia COUNLY entering a deeree njomine 
the plaintiffs in error from selling any bedstead manufactured after 
the date of their decree, viz., after the Sth day of December, 


+1? LISTS, under letters patel of the United States No. 182.465. 
The court below erred in affirming the judgement of the 
court of common pleas of Philadelphia county entering a decree en- 


joining the plaintiffs in error from selling any bestead manufactured 


Yee a a Re ee eS eee ee ee ‘ile 3 — ‘ 
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after the date of their said deeree. viz., after the Sth day of Deeem- 
ber, 1578, under letters patent of the United States No. 210,777. 

‘¢ The supreme court of Penusvivania, the court below, erred 
affirming the judgment of the court of common pleas, No. 4, of Pinte 
delphia county, neither of said courts having jurisdiction of t na eaus 
because the validity of a patent was involved; and by article I, see. 
8, and by article IIT, sec. 2, of the Constitution of the United State 
the determination of the validity of such patent was a case arising 
under the ( ‘onstitution and laws of the UC Lite «| State is. and CAC lusive 
jurisdiction LO determine thie Sauine Was vested in) the courts of the 
“—* a 

The court below erred in affirming the judgement of t he court 
of common xe of Philadelphia county entering a decree enjonil 
the plaintiffs in error “from disposing of the said patent (No. 159.908 ) 
or from making or selling bedsteads or other furniture thereunder.” 

The court below erred in affirming the yudgm nt of the 

fis court of common pleas of Philadel 

Cree enjolning ) on plat } tiffs in error ~ from disposing of the 

sec patent (No. 181,450) or from makine or selline bedsteads or 
other furniture it “oe 

LO. Phe court below erred in affirming the judgement of the court 
of conimon pleas ot Philadelphia COUNT Chile rine a decree 11] 
the plamtifts In error “from 
or from mi: (king Or se ling r bedsteads or other furniture 1 é 

11. The court below error in affirming the judgmens of the court 
of common pleas of Philadelphia county centering a decree enjoining 
the plaintiffs In error “from disposing of the said Dalene | No. 210 


cs ; —_ : 
hia county entering a de- 


t 
disposing of the said patent (No. 182.465) 
i < / 


644) 


niture thereunder.” 
12. The court below erred in affirming the judgment of the court 


| ; “hain 
of cominol | ple as of Philadel Ip iia county entering a decree orderi 


: . " } . . 
or from making or selling bedsteads or other fur 


() 


the plain tiffs in error to pay lo the defendant in error, cnfer alia, 
“ wr ] ; : Gear , ] . ‘+ a 
| damages tor mirlingement by the plaimti 
24th. 1878 2 lefend: 1) rror’s letter: atent N 
3 tember 24th, (Oo, OL the defendant in errors tetters patent No. 


» 


The court below erred in affirming the judgment of the court 


~ 


‘ ee : : . pee . yey : } > } £ hx 

e COTMINON ple: as of hiladelphia COUNLY enterlne a aecree that the 
] = ha ; a > . ; i a eee ] } a a | ‘ t t 
pialntilis im error. the detendants beiow, Should account to the de- 


. } : ° } ] j } 1] rg ] ! } 
fendant in error for all bedsteads alleged tO be Covered DY Ce- 
{ x - & Sees 
41-4 renadaht mn Crrors patel No. 148.940, made and sold OV Lien 


after September 24, 1878, on or before which day the agree- 
ment between the parties was determined. 

14. The eourt below erred in affirming t] ] the court 
of common pleas of Philadeip hia COUNTY, findine asa fact and hold- 
Inge that letters patent of the United States No. 148,540 did not in- 
fringe letters patent No. 49568 of the United States, issued on the 
22nd day of August, 1565, to Andrew Stark. 

15. The court below erred in affirming the judgment of the court 
of common pleas ot Philadelphia COU ty finding, as a fact and hold- 
Ing that the letters patent No. 148,940, issued on the 24th dav of 


— 
- 
~~ 
—— 
—s 
— 


March, 1874, to the defendant in error, Everitt, were anticipated by 
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ull 
IS78, reissue No. SIG]. 

16. The court below erred in affirming the judgment of the court 
of common pleas of Philadelphia county, finding as a fact and hold- 
ing that the reissue of letters patent, reissue No. 5161, on April 9th, 
IS7S,to0 Andrew Stark, so as to cover letters patent No. 145,940, 
which had been previously, viz.,on the 24th dav of March, 1878, 
issued to the defendant in error, I:veritt, was fraudulent, or entitled 
said defendant in error to a decree for the compulsory assignment 
from the plaintiffs in error to him, without compensation, of the 

sald reissued letters patent No. S161. 
415 17. The court below erred in affirming the judgment of the 

court of common pleas of Philadelphia county, because the 
pont In controversy in the cause was whether the Everitt patent, 
No. 158,940, was void because anticipated by prior patents, and the 
decree afirmed the validity of said patent by enjoining the defend- 
ants from manufacturing and selling bedsteads thereunder; which 
point Was one arising under the Constitution and laws of the United 
States, and the exclusive jurisdiction to determine the same was 


the letters patent reissued to Andrew Stark on the 9th day of April, 


ere” In the Federal courts 

The court below erred in affirming the judgment of the court 
PP lcm pleas of Philad Iphiia COUNTY, because the judgement of 
the COUT denied and Was against ra right, title, privilege, and lmMmu- 
nity claimed by the plamitiffs in error under the Constitution of the 
United States, article I, sec. 8, providing, amongst other things, that 
Congress shall have power to promote the progress of science and 
the useful arts by securing fora limited time to authors and invent- 
ors the exclusive right to their respective writings and discoveries, 
and under article III, see. 2, of said Constitution, providing that the 
judicial power of the United States shall extend toall cases in law and 
equity arising under said Constitution, and under the statute laws of 
the U1 ited States referring to thesaid subject, namely, the right toman- 
ufacture articlesalthough covered by letters patent of the United States 

No. 148,940,0n the ground that said letters patent were void and 
416 of no effeet because rcion yin by other and prior patents, 

and further “: neht to hold and enjoy letters patent of the 
United States, re ISsU » No. S16] purchased by, assigned to, and vested 
In the plaintiff In error, and to have their aforesaid right so to Man- 
ufacture and hold and enjoy — determined exclusively by the Fed- 
eral courts, all of which rights, titles, privileges, and immunities 
were claimed by the plaintiffs . error; and the said court of com- 
Mon pleas of Philade ‘Ip hia ands Ipreme court ot Pennsylvania have 
and haa no jurisdiction over the pei eaate ct-matter of this controversy, 
but the jurisdiction is by the Constitution and statute laws of the 
United States vested exclusively and cognizable in the Federal 
courts, and therefore the said rte geet and judgement aforesaid 
are null and void, and contrary to the Constitution and statute law 
of Brag United States in the premises. 

The court below erred in affirming the judgment of the court 
of common pleas dismissing the exceptions of the plaintiffs in error 
to the master’s report, and in not reversing the judgment of the 
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court of common pleas upon the exceptions of the plaintiffs in error 
to the master’s report. 
The COUrt below erred 11) affirming { 
of common pleas, which decreed that plaintiffs 
to the defendant in error in the sum of six tai five 
ri hundred and fittv-four dollars, with imterest from December, 
to pay the same forthwith. 


he judgment of th —— 
in error were indebted 


{ | 
Yt. Re and which direeted them 

21. The court below erred in affirming the judgment of the court 
whieh deereed ane orde red that the plaintiffs in 


of COMNINON pl as, 
error should pa assign and deliver to wel ( see In error 
n fe e bedsteads, num- 


the letters patent for an /mprovement In fo 
bered L48 940 ; ee dated Mareh 24th, 1874. 

The eourt below erred in affirming the ju loment | 
pleas, whieh decreed and ordered that the plaimtiffs in 


i ‘ 
= } } 


ISS1ON and (te liver LO the cle fe ndat al in) error 


a) 


y] f the court 


of conmmon 

error should forthwith : 

he following letters patent, to wit: 

Number 159,908, granted rhc: 1G, IS75, to H. W. Curtiss. 

1S1 450, Prantl ed AU wust 2, IS76, to C. Kilburn. 

182.465, granted Se pte mber 19, 1876. 8S. D. Newcomb. 
| December 10, 1S7S, to Henry S. Ha 


In affirming the judgment of the court 


STi Beek 1 
210.604, GVvanter 


‘at? rixt > , . 
yx, 4 Che court below erred 


‘hg hs i ; ] | T | 
of common. pleas, which decreed and ordered that the plaintiffs mn 
error should forthwith assign and deliver to the defendant 11) rrol 
4 


the letters patent reissue No. S161, reissued April 9th, 1875, to An- 

drew Stark. : 
24. The court below erred in affirming the judgment of tl 
hat the costs of the 


i@ court 


ot COMIWINON pri as, which deereed anid dire Le | LI 
enuse be } perl | by the plaintiffs In error. 


. 7 ee eo ‘catitiiieeiiiieiea a ' , 
11S 29. The court below erred in not reversing the judgement 
of the court of common pleas, which was erroneous and 


wrong In every particular. 
GEORGE W. BIDDLE 
P GEORGE BIDDLE, 
kor Plaintitis in. Error. 


11) | Endorsed :]| Oct. term, 1885. Supreme Court 

Hale et al., plffs in error, vs. Everitt, def’t in error. Assion- 
ments of error. George W. Biddle, George Biddle, attorneys-at- 
law, 208 South Fifth street, Philadelphi Supreme Court ULS. 
ISS84, October term. No. 575. Henry 8S. Hale et al., pV ffs in error, 
vs. Hlisha I. Everitt. Assignment of errors. [Stamped :] Ofhice. 
Supreme Court U.S. Filed Nov. 29, 1854. James H. McKenney, 


clerk. 

Endorsed on cover: Pennsylvania gene court. No. 280. 
Henry S. Hale, Artemas Kilburn, J. Warren Hale, Cheney Kilburn, 
and Warren Hale, who survived H. W. | 


tie with whom 2 
traded as Hale. Kilburn & Company, & ‘ne Hale « Kilburn Mai 
3. Elisha E. Everitt. F 


facturing Company, plaintiffs in error, 2 
13th Septem ber, ISS3. 


7 " 
Lic 
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MANUFACTURING COMPANY. 


MASTER’S REPORT AND TESTIMONY. 


Everitt 
vs. | S. 1878 
Hale et al. No. 564. 


Meeting, 18 Dec’r. (Wednesday, at 3, p. m.) Pursuant 
to notice. 

Present :—Messrs. Mitchell & Bowman, for plaintiffs ; Mr. 
Otterson for defendant, 

Mr. Mitchell calls upon Mr. Otterson to produce books of 
Hale, Kilburn & Co., and of Hale & Kitburn Manufacturing 
Co’y. Since 16 April, 1874, and also all patents for improve- 
ments in manufacture of folding bedsteads granted to the 
defendants or any one or more of them since 16 April, 1874. 

Mr, Otterson will produce them at the next meeting. 
Adjourned to Thursday, 26 December, 1878, at 11 o'clock. 


Meeting, Thursday, 26 December, 1878, at 11 a. m. 
Present: Messrs. Bowman, Otterson and Parties. 


Mr. Otterson in reply to the call made at the last meeting, 
produces. 


1. Exhibit A. Letters patent No. 159,908 granted to 
Hale, Kilburn, Hale, Curtis, Kilburn & Hale for improve- 
ment in wardrobe bedsteads dated February 16, 1875, 

2.. Exhibit B. Letters patent No. 181,450 granted to same 
parties for same subject dated 22 Aug., 1876. 

3. Exhibit C. Letters patent No. 182,465 granted to same 
for same subject dated Sept. 19, 1876. 

Mr. Bowman, for plaintiffs offers said exhibits in evidence. 

Mr. Otterson states that he is instructed that the above 


mentioned are all the patents the defendants have for improve- 
ments in wardrobe bedsteads. 
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\djourned to Thursday, 2nd January, 1879 at 11, a. nf. 


Meeting Thursday, 2nd January, 1879, at II, a. m. 


~~ 


Present—The master and the plaintiff. 
Adjourned because of the engagement in court of Messrs, dn 
Mitchell & Bowman, to Thursday, 9 January, at 11, or if 
court engagements of master or council prevent a meeting at 
that hour: To 3, p. m. of that day. 
9g January, 1879, at 3. Adjourned because of sickness of 
master. 


16 January, 1879, at 3, p.m. Present:—Messrs. Bowman, 
Otterson, the master and parties. 

The account as heretofore called for to be filed with the 
master before the next meeting. 


Adjourned to Thursday, 23rd, at 3, p. m. 


Everitt 


| 
VS. ’ 

| 

Hale. 


No. 705 Sansom st., Phila., 1-18-79. 
C. Stuart Patterson, Esq.. 
Master, 
Dr. Sir: 


As requested by yourself and 


by plaintiff's counsel I submit herewith under their call, the 
accounts from the defendants books. 


These are as follows, viz: 


No. t. Is the account of sales by defendants, of bedsteads 
they supposed they were making under the plaintiffs’ patent 


=) 


from September 4, 1874, down to and including October 
1579. 


No. 2. Isan account of sales included in former accounts, 
rendered to plaintiff in person, and upon which the defen- 
dants have paid royalty, asthey claim dy mistake. 


No. 3. Is an account of further sales made by defendants 
of the articles that claim to be exempt from any charge of 
royalty, but which have not hitherto been accounted for ex- 
cept in their answer in this case. 

No. 4. Is a statement of the payments to plaintiff made 
by defendant since the signing of the contract. 


They ask that this paper be annexed to and made part of 
the record. 


Respectfully 


Otterson. 
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Meeting Thursday, 23 January, 1879 at 3, p. m. 


Present:—Messrs. Otterson and Bowman and parties. 


Mr. Otterson having produced the accounts which on 18 
January, 1879, were filed with the master and sent by him to 
plaintiff's counsel, the plaintiff’s counsel now call on defendants 
to produce the books showing ali their accounts of sales and 
manufacture of the patented bedstead under the Everitt patent 
and improvements thereon together with all their order books 
and other books which they may have in their possession. 
Showing all their manufactures and sales of said patented 
articles. 

Mr. Otterson replies that the books called for are in con- 
stant use, but defendants will produce them if plaintiff will 
pay the expense of their carriage. 

Mr. Bowman replies that plaintiff protesting that he is not 
bound to pay that expense, will pay it, and calls. 

The master directs the defendants to produce at the next 
meeting the original books of account, showing the sales of 
bedsteads and furniture manufactured by the defendants under 
the patent and improvements mentioned in the bill of the 16 
April, 1874 and showing all moneys realized from the sale of 


the same. 


Adjourned to meet on Wednesday, 29th January, at 3, 
p. m, 

Monday, January 29th, 1879. 

Present:—James Otterson, Esq. 

Mr. Owen D. Roberts the defendants accountant Is present 
and ready to make any explanations in reference to the ac- 
counts which have already been submitted on call and _ pro- 
duces here the books as required by the plaintiff’s call and the 
master’s order. 

Owing to the absence of Mr. Bowman, plaintiff's counsel 
the meeting is adjourned until Wednesday, February 5th, 
1879 at 3 o'clock, p. m. 


Wednesday, February 5th, 1879. 
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Present:—W. P. Bowman, Esq., on behalf of E. E. 
Everitt, Esq., E. E. Everitt in person. 


James Otterson, Esq., on behalf of Henry S. Hale et al. 
The Deft’s and Henry S. Hale, Esq, in person. 


Mr. Owen D. Roberts sworn on behalf of the plaintiff: 


| reside at 1240 South 5th st., I am in the employ of the 
Def’ ts.—The Hale, Kilburn Manufacturing Co’ y,—I have been 
in their service a few months over ten years. I was in their 
service at the time of entering into their agreement with Mr. 
Everitt in relation to his patent, and have been continuously 
to the present time. Iam their chief book-keeper. I have 
their books here in reference to their transactions with Mr. 
Everitt. I have all the books of original entry. I can refer 
you to the first one. (Book produced marked City Order 


Be Ok, M. ) 


(). Do the books which you have here contain the en- 
tries of all orders received by the defendants for the Everitt 
bedstead and the improvements thereon, no matter from what 
part of the country received and from foreign parts and do’ 
they show the exact quantity of goods manufactured and sold 
under his patent and the improvements ? 


A. With the exception of the word manufactured [ will 
say, yes. I mean to say that the books we have here only 
show the record of orders and sales. 


Q. Where are the books which show the quantity manu- 


factured ? 
A. They are at the office. 


Q. Do the books which you have here show the prices 
received for the articles manufactured and sold under the 
Everitt patent and the improvements thereon ? 


A. Not strictly. The sales book which 1s the book of 
charge in all cases except to retail parties, show bills subject 
to a cash discount and the net amount received for the beds 
will not show except on the cash-beok. ‘The cash-books are 


not here. 
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©. Then do I understand, Mr. Roberts, that by a refer- 
ence to the books which vou have here and the cash-books to 
ll be able to tell, without any other 


which you refer you wi 
papers or documents, the exact amount of sales made by the 
defendants of the Everitt bedstead and improvements 
thereon ; and the prices and amounts received by the defen- 


} 2 
cqants: 


A. Yes. sir. Mv answer covers the whole time from the 


date of the agreement in plaintiffs’ bill down to the present. 


Mr. Roberts is requested to take up the first book and look 
over until he comes to the first order, and states that the only 
way he can do is to examine by order until he comes to the 
first bedstead. ‘The only index in the book is the name of the 
purchaser and not of the article purchased. 

When I come to an order it simp! 
goods ordered. I have to refer to the sales-book and cash- 
books to ascertain the amount ‘actually delivered and paid 
for. In order to ascertain the amount of goods delivered and 
paid for, I would have to refer to the cash and sales book at 
or about the date of the order in the order-book. ‘There is 
sufficient in the cash and sales books to indentify the order in 
the order-book. ‘There were no sales and cash received nor 
orders given that were not entered in any of these books to 
my knowledge. Ifa bedstead were ordered and paid for at 
the time of ordering, it should be in the order-book and cash 
book but not in the sales book. 


The following books are left in the custedy and control of 


a 


the master: — 


Foreign order-book, hg ‘“Sales-book, R 
‘“City order-book, ia” i = >. 
““City order-book, M,”’ seh ans i ¥ 
‘“Foreign order-book, N,’’ Sint U. 
Cuy order-book, a. a aes A. 
‘“‘Foreign order-book, P,’’ pe a A—I, 
“City order-book, Q,’’ oem A—2. 
‘City order-book, R,”’ an ten 
‘“City order-book, . a ae C—r. 
oe C—2 


vy shows the amount of 


ay) MR ee la, et ea 


II 


“C. O. D. book’’ (so called) order-books A. B. C, are 
produced but defendants wanting them for current use are 
taken away by defendants. 

(). The defendants have branch stores, have they not? 


A. Yes, sir,—in different parts of the country. They 
have none in foreign countries. These books do not show 
the goods sold by the branch stores in different parts of the 
country, The cash-books will show the amount of sales made 
by the branch establishments not in detail but in toto. They 


will show the amount of money received from the sale of the 


Everitt bedstead and improvements, in toto but not in detail. 
By the weekly returns of the branch establishments I can tell 
every dollar that 1s received by the sale of the Everitt bed- 
stead and improvements, made by the said branch establish- 
ments. ‘These amounts are transferred to the cash-books. I 
cannot tell without referring to the weekly statement what 
they are for. ‘That can only be ascertained by referring to 
the weekly statements. The amounts are merely placed to 
the credit of the branch stores. 

Mr. Bowman calls for the statements of defendants from 
their different branch establishments throughout the country 
showing the amount of sales and cash received for the Everitt 
bedstead and improvements to which Mr. Otterson replies, 
that they will be produced at the next meeting. 

©. Do those statements show the amount of sales by the 
agents of the company---that is travelling agents? 

A. Nosir. The books which are here show that. 


©. Do these books show the amounts of sales by your 
agents in Chicago, Albany, &c., and other parts of the 
country ? 

A. They do not. They simply show the goods we fur- 
nish them and the prices, together with the amount of cash 
paid by them to the defendant. That is these books with 
the cash-books. 


Q. Will these books together with the cash-books show 


the cash received from every article connected with the pat- 


ent and the improvements ? 


A. They will. 
Defendant also produces on call the following books: — 


‘¢Cash-Book, C.’’ ‘*Cash Book, D.’’ ‘*Cash-Book, E’’ and 
‘‘ Petty Cash, D.’’ 


Adjourned to meet Wednesday, February 12th, 1879. 


Wednesday, February rgth, 1879. 

Present:—Mr. Roberts, Mr. Bowman, Mr. Otterson, Mr. 
Everitt, Mr. H. S. Hale, Mr. Hoffman, the plaintiff's accoun- 
tant, 


Examination of Mr. Roberts continued by Mr. Bowman. 


Sales-book A—z, shown witness, and he 1s asked in what 
other book or books the accounts are carried forward to or 


re-entered in, besides the one above referred to ? 


A. To the journal and from thence to the ledger,--neither 
of which books are as yet in the care of the master. Ido 
not think that those books would facilitate the making up of 
the account in this matter, the same result with them could 
not be arrived at with less laborand’a saving of time. I do not 
think that it is necessary to have those books in order to 
verify the account, 

(Mr. Otterson states that there is no objection to the 
plaintiff having them for the purpose of examination. ) 


[ do not think that we have any C. O. D. books after De- 
cember 27, 1875, I looked for them in answer to your note, 
but was unable to find any. After that date the bills (C. O. 
1). ones) were copied in a regular sales-book. I have the 
statements and accounts sent to the firm from other cities with 
me. C. S. P. Sales book A—z2, page 300, shown witness. 
And his attention 1s called to a note made up on one of the 
entries in 1877, referring to a C. O. D. book then in use by 
the defendant and he is called upon to explain what that has 
reference to? 

A. The C. O. D. book referred to there as nearly as I can 
recollect was a private memorandum-book of the shipping 
clerk in which he kept a list of the C. O. D. bills sent out- 
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The fact that the C. O. D. bills were copied in the regular 
sales-book is proven by an entry immediately preceding the 
entry above referred to. The journal I have referred to is a 
regular journal in which several classes of accounts are kept. 
It is not a general merchandise journal. It is only kept for 
special purposes. It is not a private journal. Entries are 
not made in it with reference to the sales of tne Everitt bed- 
stead, no original entry of any sales of the Everitt bedstead 
or the improvements are made in it. The journal has noth- 
ing to do with the manufacture or sale of Mr. Everitt’s pat- 
ented bedstead. They would not be of any use or benefit 
whatever in this investigation. No day-book in journal form 
iskept. I can tell by the cheque mark that the account has 
been transferred to the journal. Wherever this cheque mark 
does not appear the account has either been marked void or 
paid. ‘There is no other mark than this cheque made to show 
that the account has been transferred. (Mr. Bowman calls 
for the weekly statements of accounts of sales returned by 
stores in other cities of the Everitt bedstead and the improv- 
ments. ‘The same are produced by the defendants.) They 
are the original returns made by the stores outside of the 
city. They cover the time from May 8, 1875, to November 
2, 1878. They do not show the sales made by the agents 
travelling through the country. The accounts of such sales 
would appear in the order-books and sales-books which you 
have. These weekly statements do not appear in the sales or 
order-books. ‘These statements are the only record we have 


of sales made by outside establishments. 


Sales-book A---I, shown witness, and his attention is called to 
an entry on page 86, and he is asked—I notice in an entry on 
page 86 being an account of a sale of a bed spring, Xc., that 
you have your private mark indicating as you previously ex- 
plained the transfer of the account to the journal, will you be 
kind enough to state whether the private mark in this in- 
stance means that the account has been transferred to the 
journal ? 

A. It does. The entry, there set-forth, relates to the 
sale of an Everitt bedstead. Wherever that entry or mark is 
seen with reference to the Everitt bedstead it means that that 
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entry had been transferred to the journal, The journal does 
contain entries of the Everitt bedstead but no original entries 
I am positive as to that. Every entry appearing in the jour- 
nal must first appear in the sales book, from which it is tran- 
scribed to the journal. 


(Mr. Bowman calls upon the defendants to produce all the 
receipts and receipt-books showing receipts given by Mr. 
Everitt to the defendants for moneys paid by them to him 
for royalty, and also the book showing the account-sales of 
his patented bedstead in which they kept a separate account 


for his (the plaintiff's) inspection. 


Mr. Otterson replies that the receipt books and receipts 
referred to will be produced, and, of the books called for 
the plaintiff has been furnished with copies from month to 
month and copies have also been furnished under call from 
the plaintiff in this proceeding. The originals will now be 
produced. ) 


©, Mr. Roberts, have you any books showing the amount 


or number of the Everitt bedsteads manufactured by the de- 


A. I think we have. 

(). Where are those books? 

A. Most of them in our office. 

©. Whatdo you call them? 

A. We have no special name for them. They are merely 
small blank books in which the record of the piece workers’ 
time is kept. They do not show all the goods mauufactured 
under the Everitt patent and the improvements. They do 
not show af because for several months at the beginning of 
the manufacture of these bedsteads they were made by day 
work and only a record of the men’s time kept. With that 
exception they contain a record of all the articles manufac- 


7 
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tured under the above mentioned patents and the improve- 


ments. 


Adjourned to meet Wednesday, March 5th, 1879, at 3 


o’clock, p. m. 


- 


"3 

Wednesday, March 5th, 1879. 

Present:—E. Coppee Mitchell, Esq,, and W. P. Bowman, 
Esq., for the complainant. James H. Otterson Esq., for the 
defendants. 

Ki. E. Everitt Esq., in person, and Hale Esq., in person. 

Plaintiff calls, through M. Mitchell for city order-book, 
foreign order-book and sales book from August 1st, 1878, up 
to the present time. 

Mr. Otterson replies that he declines to furnish accounts 
since the filing of this bill. We have aiready furnished every 
book that | 


as been called for with the exception of those and 
except some which are in constant use in the counting-room 
hourly, as to these latter the proposition was made _ to 
plaintiffs counsel that it would be a convenience to us if their 
expert would examine them at the counting house of the defen- 
dant. That every tacility would be furnished them there for 
making the examination and | understood that the offer had 
been accepted and did not know until this minute that the 
examination had not been made. 


The master is of opinion that under the decrees referring 
the cause to him it is his duty to take an account of all and 
every, the bedsteads and furniture, manufactured by the de- 
fendants under the patent, and the improvements mentioned 
and referred to in the Bill after 16th April, 1874, and of all 
moneys realized from the sale of the same, and he therefore 
directs the defendants to produce the books if any, showing 
the moneys realized from the sales if any, after 16th April,1874, 
and down to the present time. 

Adjourned to meet Thursday, March 18th, 1879, at 
3 0’clock, P. M. 

Thursday, March 13th, 1879. 

Present :—E. Coppee Mitchell, Esq., W. P. Bowman, Esq., 
E. E. Everitt, Esq., James Otterson, Esq., Owen D. Roberts, 
Esq., H. S. Hale, Esq., and Mr. Hoffman, the Defendant’s 
Accountant. 
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F. L. Hoffman, sworn by Examiner. 
[ live at 1721 Wellington street. [Iam a public Account- 
) lector. It is part of my business to state accounts 
from books and settle them. Ihave examined the books of 
the defendants so far as they have been given to me. 

(. Did you have with you in making that examination, 
statements furnished by the defendants in this case as 
their account and marked Nos. 1, 2, 3 and 4? 

A. I took those statements and examined them. 

Mr. Otterson objects to the witness being interrupted at 
this point by the Counsel, until his answer is completed. 

[ found it utterly impracticable to cheque off the returns as 
therein stated in a satisfactory manner or in other words lead 
me to further confusion of which I had experience. 

©. Did you compare those statements with the books of 
the defendants ? 

A. [attempted tocompare those statements, as I said be- 
fore, but from the number of duplicates of each and every 
article as therein described, without the name of the purchas- 
er being therein attached I found it utterly impracticable to 
make any comparative test so far as a recapitulation of the 
whole amount as would be required. 

Q. Did you make out astatement of Mr. Everitt’s account 
from the books of the defendant ? 

A. I made out, so far as it was feasible, a verbatim copy 
of the goods entered in their order books and in their copied 
bill books otherwise called sales-books. 

Q. Did the account so made out by you agree with the 
account made by them? 

A. It does not in the slightest particular. 

Q. Is your account correct as shown by the books of the 
defendant ? 

A. My account isaverbatim copy from their books of 
original entry testified to as containing all the goods sold un- 


der the Everitt improvements and the patent. 


I] 


©. Do the books of the defendants show whether the 
goods manufactured under the Everitt patent and the im- 


provements, were sold wholesale or retail. 
A. Inatechnical sense I can see nothing but by retail. 


©. Explain how these goods were sold by the defendants? 

A. ‘The goods sold in the city of Philadelphia, are the 
customary retail sales to strangers and there are also or have 
been numerous sales to the trade. I cannot call them whole- 
sale because they are single items. ‘The goods sold out of 
the city are sold to special Agents and to their own stores 
located in New York, Boston and Baltimore. ‘There were no 
wholesale sales except to their own stores. The copied bill 
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book discloses the fact that they have taken off, of the long 
price bills from 24'% to 33% per cent. discount to their New 
York store, the-Boston and Baltimore stores are not so much. 

(). Explain what you mean by the long prices? 

A. ‘The gross price as shown by the copy of the bills in 
the bill-book. 

J. Were any discounts taken off for coods sold to the 
trade, not their own stores ? 


A. There was, to per cent. was taken off. 


A. ‘There was, in some instances from ro to 20 per cent. 
in others none, 
(). When did you find the first sales of these goods ‘to 


have been made ? 


(). From that time until the first day of January, A, D. 
Id79, what amount of these coods have been sold by the 
defendants according to their books ? 

A. $209,097.20 worth of these goods. 

> 9,097°3 

Q. Upto what time do the accounts furnished by the 

defendants reach ? 
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A. November tst, 1878. 

©. What amount of goods is shown by their accounts to 
have been sold by them up to that time upon which royalty 
was due to Mr. Everitt? 

A. $144,407.11. 

Q@. Can you say how much of these goods the defendants 
sold according to the books up to the 1st of November, 1878, 
the time at which their account stops ? 

A. $200,486.30. ‘The difference between our account 
and theirs up to November rst, 1878, is $56,079.10. 

Q. Book produced by witness, and he says it isan accu- 
rate and verbatim copy of the entries in detail taken from the 
books furnished by the defendants with the results calculated 
and ascertained by myself. 

Messrs. Mitchell and Bowman, on behalf of the plaintiff 
offer a statement of their account and claim book marked ex- 
hibit No. 5, so far as their claim appears on the books of the 
defendants. 

Mr. Mitchell offers in evidence the following receipt and 
due bill in the receipt book of the defendants, as follows :— 

Received, Phila. May 8th, 1878, of the Hale & Kilburn 
Mf’g.Co. ($1,000) one thousand dollars in full consideration 
of assignment of patent as per contract dated April, 1878. 


ANDREW STARK. 
Due Bill. 
Philadelphia, Feb. 23rd, 1878. 


Due Mr. Andrew Stark on demand Eight Hundred Dollars, 
$800. XX-I0O. 
Hale & Kilburn Mf’g. Co. 
H. S. Hale Treasurer. 
Endorsed: 
Rec’d. Feb. 26th, 1878. On within note, seventy five. 


$75. XX-I100 


A. Stark. 


teeta ot. 


Tn Bed a Va oe whe nn atm aa 


Ig 
Received Feb. 27th, 1878, Seventy-five dolls. $75. xx--100 
A. Stark. 


Received March 8th. 1878, $100. 


- * at x $50 
2? 9 30th, oe) 50. 
- April rath, ,, $50 
= = i — $25. 
” May 3rd, ,, $50. 


Adjourned to meet Thursday, March 2oth, 1879. 


Thursday, March 2oth, 1879. 

Present :—E. Coppee Mitchell, Esq. James Otterson, Esq. 
Mr. E. E. Everitt, Mr. O. Roberts, ‘The Defendant’s Ac- 
countant, Mr. agen The Plaintiff's Accountant. W. 
P. Bowman, Esq., H.S. Hale, Esq. 

KF. L. Hoffman, cross-examined by Mr. Otterson: 

©. Can you turn to the original entry in each case from 
which your account is made in, exhibit 5, C. S. P. March 

- ieee 
13th, 1579: 

A. 1 tm 

(). Will you turn to city order-book L, page 628 and of 
the date of 27th October, 1874, and show the entry ? 


/ 
A. It is ‘‘1 crib and mattress $58.’’ in my account it is 
$58. inside and carried out $50., the $8 being taken off for 
mattress. 


©. How is it that you took $8. off for the mattress ? 

A. By the printed list, and by other entries in which the 
mattress is itemized. 

©. Do you mean to say that all the mattresses were §8 
a piece? 

A. Nost, 

©. How did you get at the price cf the mattress in that 
instance not having the size or quality given ? 

A. Because from all the investigations that I could make, 
$8. was the highest price paid for a crib mattress in 1874. 


Ny 
NO 


©. How did any agreement between Mr. Everitt and the 
defendants, affect the defendants right to sell their mattresses ? 

A. Ido not know of any. 

©. How do you know from the examination of the books 
whether the mattresses were sold at list price or less ? 

A. . Because as a general thing they were itemized when 
above or below the price. 

©. How did you ascertain that ? 

A. By my practice through the books as well as referring 
to the list price and as well as seeing the mattresses itemized 
and priced throughout the work. 

©. As the two items, one in foreign order-book Kk, page 
630, and the other in sales-book S, page 32, the former bear- 
ing date Nov. 5th and the latter Nov. 6th of the same year 
to the same parties for the same article at the same prices 
whether it has not occurred to you that the entry in the sales 
book is a memorandum of the delivery of the articles ordered 
per the order-book; and if so why the duplicate debit ? 

A. Because the entries do not agree and I had no right to 
assume that they were one and the same thing. 

©. In what respect do they differ ? 


A. The order in order-book says:— 


One patent folding bedstead, $150.00 
One patent folding crib 60.00 
‘ne Counter pane and one pair of sheets, 6.50 


Now the $31 and the $6,50 are entered $35. 
In the sales-book the entry 1s:— 
One patent folding bed-stead, $150.00 


Changed to $165 and one patent folding bedstead changed 


from $100, to $121. 


One patent folding crib $66.00 
Two mattresses for bedsteads $31. each, 62.00 
One crib mattress, 6.40 
One counterpane and sheet for bedstead, 6.50 
One counterpane sheet and pillow for crib, 6.25 


The entries do not agree and there is no reference in the 
sales-book to the order-book. 


©. But these differences you do not seem to have noticed 
in the statement contained in your book. In the order-book 
you have charged:— 


Nov. 5th, 1874, one patent folding bedstead, $150. 


One patent folding bedstead and crib, 60.00 
Then page 631, one patent bedstead, - 100,00 
While in the sales book of the next day you have noted a 
sale of patent folding bedstead, $150.00 
Do. Do. Do. - ; [00.00 

Do. Do. crib, 600 OO 

with some subordinate figuring. Why did you discover uni 


formity then and discrepancy now? 
A. Ido not do either now. 
Adjourned to meet Wednesday, March 26th, 1879, at 10 


o clock. 


Wednesday, March 26th, 1879. 
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Present :—James Otterson, Esq., H. S. Hale, Esq., F. L. 
Hoffman, Esq., E. E. Everitt, Esq., O. A. Roberts, Esq. 
and E. Coppee Mitchel, Esq. 

Cross Examination of F. L. Hoffman, continued by Mr. 
Otterson. 

Q. In making your account, (exhibit 5,) what rule gov- 
erns you in noting from the entries in the order-book, and 
in the sales-book, or did you enter from both ? 

A. I did at the beginning of the work. There was no 
connection as is usually shown in the margin of the sales 
book of the folio, of the order-book as that of being one and 
the same entry. | 

(2. How far did you continue to do so? 

A. Up to the latter part of 1876, and after that by simply 
comparing the two and not entering both, knowing them to 
be one and the sime thing. 

(. Do you think as an expert accountant that under such 
circumstances the account you have submitted (exhibit No. 5) 
can be relied upon as accurate ? 

A. Ido, so far as it was practicable with the materials ] 
had to work with and the general condition of ihe sales-books 


as well as order-books up to nearly the close ef 1876, 
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real asa | | aoe 
A. Yes sir;it is part of the work. (Page 662 missing, and 
it is between the date December 21st, 1877 and December 


22nd. 1877 ) In sales-book C page 668 is missing, which isa 
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1 , : c . ; laa :' 
A, ! took no notes of no more missing leaves. 
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iced by the witness and marked ‘‘No. 8 March 26th, 1879, 
R. A. W.”’ and *‘ No. 9 March 26th, 1879, R. A.S.’’) No. 6; 
7,0 and g offered In evidence. 
©. In cases where you found from the books an entry 
consisting of several entries, one of which was an entry 


‘Everett bed or crib.’’ And the others of mattresses or other 


] 4 én : , pon . . ”A ah > 7 
& [is what did you put In your own account ? 
' t ] } . | } : . rr » 
A it was guided entirety Dy tne price List, to some ex 
} | } nv ‘a 7 7 7 1 . " 
i would say, by the price of the goods of the same num- 
. P i : 
> , ; +] : C4] ] a 
bad aescription in otner places OF the DOOKS. 
: a 
’ | j ‘ } . _ : , ry | Taye »y’ 
er. You nave misunderstood my question altogether: 
} } * ? 4 r . 4 . > | : ¥ 
(O ask dU1ld Vou ranster to your own account anything, 
« 4 
ry a , a we meee I os > 11 
case as that. except tne luvere { bed : Did VOU 
1 
1) } tTner go ds 
\ \] 
} Wt) ~ 
( ) lf yunderctand then” that vou tran ferred tr . the bho Fae 
ae bit tritl meal. Cite YOU Ubaioreirrcul fiUill tin JOOKS 
‘ j + ia 4 +1 L, } tf i > r 
( , \ SALE or the rverett ed oO} 
4 ' ; ' 
\ i i i ' >} it — 
, 
\) Did nn un spring charged separate 
qa-stea | > 
X 
\ VOU T \ 
ie nae : : i } 1] sa dace : : : bit a ee ; | sti 
\). VIG vou ineiude the spring in your account 1n those 
ry a 
ee . 
1: 
\ did ilU 
r s1 7 j . — oe - . . A | er i ea — = " 
C), Chen there is nothing in your books, transferred from 
the books of the defendants, except the Everitt bed and crib, 


I 

incases where the other goods were itemised and _ prices 
given for them separately ? 

A. No sir; there is nothing C 


(). Are there any cases 1n which you found upon the 
lump charge for a bedstead and crib, and other goods, 


< 


book a 
In which you carried into your account a less amount than 
the lump charge in their books ? 

A. Do I understand you to mean where the entry is 
lumped ? 

QO. Yessir. 


A. In general items ? 


(). Yes sir, as for instance, if you should find an entry of 
‘‘ Everitt bedstead and mattress, $100.’’ would you carry out 
the $100. ? 

A. Yes sir; but not the mattress. I would take off the 
eS mattress. 

(). In all those cases you took of the mattress ? 

A. Yessir, 

(J). And in all these cases in which you carried the mat 

( tress out they were by mistake ? 
A. Ido not know of any. 


ry. ~ - | ~ ; ‘ 
(). ‘Then you are not aware of any case In which you 


] } 
' 


charged this firm with the mattresses they sold ? 

A. Iam not aware of it. 

(). And even where the mattress was lumped with the 
bed in the book, you endeavoured to distinguish, and took 
off the price of the mattress from the lump sum ? 

A. Yessir. 


. - . . . ] 5 — 
Ez, (an vou fix the period in these books when the ordet 
Mya m : 


and sales books appear to have gone into the hands of Mr, 


Roberts ? 

A No sir I cannot. 

©. Do you know his handwriting ? 

A. Nosir; I do not. 

(). I understand from what you said there was a time, 
about September, 1876, back of which the order and sales 
books are not well kept; can you fix that date? 

A. All prior to that date I referred to. 

(). Can you fix the time exactly ? 

A. I cannot; in 1876—-you mean when it became regular ? 

” (). Yes sir. 


A. Nosir: I cannot fix the time. It did not come toa 
sudden termination as it were. It was gradual. 

©. They grew gradually better ? 

A. Yes Sir. 

©. Are all entries in the sales book and the entries in the 
order books records of the same transactions ? 

A. ‘They appear to be, after the books became kept in 


a regular form, previous to that there was no way of my iden 
tifying them. It is customary that they should be so. 

©. Have you in 
the defendants with the 
them twice ? 

A. [Lam not aware of having done so. 

(). Have you carefully avoided it? 

two instances in which there 1s 


] + . es 
nave 


A. have tried tO: 


vour account. 1n any instance charged 


same goods as having been sold by 


a slight evidence ot that. 

FP Show it ? 

A. In the city order book, page 462. February 4th. 

Mr. Otterson objects to th witness reading his testimony 
rom notes anc asks tor the prod ion of the book that the 
witness may point out the entries of which he ts speaking. ) 

() Refresh your memory by the memorandum which you 
lave In your no 1d] orm the examiner of the instances 

ou have mentioned 

Obiected to by M ()tte) 

A. Order book © page 462, kebruary 4th, 1875; and in 

rde ok R Also letter P page 31, kebruary 3rd, shows 
the same entry of a bed: 1 sold to Kenyon. 

( ) What did uu do \ rd to those entries ? 

\ put but one entry) | had evidence that they were 

e and the same thing, without referring to the other. 

ned | 


¥ , ’ . 
in the books referred to. 


e witness as contained 1n tn 
( } | t | , r) rthino } woyltY l¢ yee? 7 hh, 1} a it 2 
ow i Le & i rVYLHINY i VOU! ACCOUTLI apout roval \ : 
\ Yes sil 
) Can you point it out where 1s the account f 
\ Sale hook S ) rr priar »th = k= ‘Pe, Mis 
< i‘ DOOK » pag’ l as i crn lary r 3th, IO75; Cnn 
e | 
sylvania Railroad one set of castings and springs for patent 
folding bedstead, including royalty to use the same 1n car No. 
os i Oe -  . ® ) : 

o, fifty dollars, Sales book B. page 224, December 14th, 

1875, springs and fittings for one champion folding bedstead 
} } ] Y — = et ce > ] — ?? & — > 

including royalty, car No. so, thirty-five dollars. Sales 
| | 1 ° : aa - 7° , 
book C, page 613,At 21 3d, 1570, one set patent folding 

aaa bo i SRR 
side rails to order, 6x3 Iong, ash, crib style, including royalty 
$15 
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Elisha E. Everett, sworn and examined, 
by Mr. Mitchell. 
©. You are the plaintiff ? 
A. Yes Sir. 
an (J. State whether it is true, as averred in t 
there have been settlements of accounts between you and thi 
defendants for the monies due you under the agreement in 


Suit ? 


1] : : 1 { 
\ [here had been settlements bu yf ccording to 
agreement. 
cP. \\ nat sort of Settlements are thev: state the whole 
truth res per ting rive wcounts “urnished vou ind ’ = tt ( 
mM ’ _ mat 2 
i W OLLI cF () | Cire Li ii VV ¢ CI i a3 ii i ¢ Wa 
1 } ] | } 
SO mucn money Cit] 1) } i | Would } ‘ , ay o VE 
rec ipl on accounl 


signed by the plaintiff, 
() How Oiten wHere yo t Cl 
4 
\ ) ? 1] ) >) + ? 17 . en | 
C(roneraily once a monti U } ir\ LO7; L nel 
] ’ 
In the settlement of January 1& 1877, they want 
. i 
vive a receipt in full, | refused, as I had no statement of my 
account at all. from the commencement to January, 1877 


Mr. C. Kilburn, president of the company, Mr. Robert, Mr 
Noblitt, was present when I re 


used. ‘They wanted me to take 
thesmoney, but I went away without it, saying I had nostate- 
ment of any of my accounts from the commencement up to 
that time Mr. Roberts told me that I could FO back of the 
receipt in full, also Mr. Kilburn and Mr. Noblitt. -In the 
course of a few days 

That is not material as the matter now stands. Is it true 
as averred in the answer, that you have been refused access 


rT) 


to the books of the defendants for the purpose of ascertain- 


ing how your accounts stood ? 


.< 


Yes SIr. 


A. 


3¢ 

(). It is stated here that you have not been refused ac- 

ces fF 
\. They did refuse me access ; me and my accountant. 

( When ? 

A. I have got the date at home; I think it is in July, 
1877 

(). Where you ever allowed to look at their books ? 

A. Neve 

() What book did they show you when you went there ? 

A. <A book they called my account book. 

(). Have you seen it het 

\ Yes sir, I believe it 1s 

( Book producec is t t >? 

\ i Delleve 1U 1S 

Book offered in evidence by Mr, Mitchell, marked begin 
ing on page geler ‘No. lO, Mare h 26th. 1579, i€ A. Ww.) 

(). DoT understand you t that that is the only book 
they ever showed you. 

A. That is the only book, except the receipt book that I 
signed my ret elpts In. 

©. When was the last payment you received from the 
defendants ? 

A. In April, 187& 

©. Are you sure about the month ? 

A. Yessir; [am pretty sure. 

©. lLonlyask because they begin their account which they 

h to the answer, 1n July, 1878? 

\. I received two payments that month. You will find 
part on April roth, and then you will find about April 13th, 
the next I think. April the roth, you will find the first. 

). What reason was given if any, by the defendants for 
ot continuing the payments in the same way as they had been 
loing monthly. 

A. I went in as I usually did, went to Mr. Robert’s office 
ind I asked him if my account was ready, and Mr. Roberts 
gave to me the statement of what it was. With that, Mr. 
Kilburn was standing back of the office, and he spoke to me, 
nd told me the devil was to pay now, says he, ‘‘come in 

_— pubes Aisin A 2S a AED AE 


3! 
here,’’ he walks along and he carries me into the private 
office and there sat Mr. Harry Hale. Says he ‘‘we got a letter 
this morning from a man by the name of Stark, who is about 
J! 
commencing suit against us,’’ and says he, ‘‘he is going to 
stop us.’’ I spoke to Mr. Hale and told him to show me the 
etter. Mr. Hale had it in his hands and showed it to me. 
and I looked at it. I asked for the envelope on the letter, 
Mr. Kilburn looked arvund and he could not find it, Mr. 
Hale looked in the waste basket and he found it. I read that 
letter, and at the first glance at it, this was on the tenth day 


of A 


rili—I saw that the date of it had been changed from 


and l saw by the envelupe that 1t had been received at the 
y , | ~ , } . — 41 at > y + 4 
Philadeiphia post Cthice, on the Oil. A. NM. remarked LO 
M Hale 11 Y 4 ry Tra On a thot “7 letter c<honid he lated 1T) 
. r. Ale Li Was V¢ ae SUtPANOC LC hicht cA Leg GG ag bOLLIGCL eA Clatl©Cad in 
Washington on the toth, which was received on the mornin 
i the otn., in Philadelphia. Well. ne made soln reptv-— 
2 2 C'ome to the point r 
A. Andthen, Mr. Kilburn .and Mr. Hale sitting there, 
threw over mv statement and said Ll. ‘‘what are vou going to 
go with that. Mr. Hale remarked under the circumstances 
¢ | ] ' ] " ] } ‘ t ] i ¢ | | } 
they thought they could not pay me, Itold them | must 
nave some money. 
1 1} . 4 | ] } . - ‘ , ] " ,% 
Mr. Mitchell calls upon the defendants to produce that 
ietfter with the envelope. 
jam ee ae — " ] " ani ere tes ai » a . '— er ae > . — ‘ 
Well. they said under the circumstances that they did not 
hy . , } 7 » x ys - ) | 1 - i” 1] 1 ¢ | 
know whether they could pay me orno, but Mr. Kilburn al- 
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: } er } ee + io e4 as as cian sirneasw i 
iowed [ might Nave a LItie and wanted LO KNOW Now much | 

: ' } + a Sato . r — 
wanted. He told Mr. Hale that he might give me thirty 
dollars or forty dollars, Says I, ‘*] must have So or Oo any- 

9 a Sena lollars. I gave areceint for 7 
Now. so tney Lave me O00 dollars, Gave a sree eiptl tO! 7°; 
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which I had had ro dollars previously. It went along a few 
days, two or three days, and I went in the priv ate office, and 
| says to Mr. Kilburn, ‘‘by what authority do you withold my 
money ? I want it.’’ Well, he could not make any reply, but 
he said I could have my money. Well, savs I, I wish you 


would tell Mr, Roberts to pay. me then, so I went out and 
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Dronts OF Il. He refused to } hit and told me | would 


have to see Mr. Kilburn the President of the (¢ ompany. So 


tound Mr. Kilburn. They said he was there. I asked Mr. 
Kilburn why I could not have my money. Well. he said it 


was on account of Stark going to prosecute them; they was 
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AAs 
ment to meet a Mii Vidltc nell S omece ror me to meet Viy 
p ’ 
Mason, which we did (hat must have been the early part 


of June—They refusing all the time to pay me my royalty 
rhich was due. Mr. Otterson was present; Mr. Hale the 
Treasurer; Mr. Kilburn the President; Mr. R. Mason of 
Washington, Mr. Stark’s Agent; Mr. Mitchell; Mr. Connolly, 
ind myself. I think that is all. Mr. Mitchell advised Mr. 
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Kilburn to pay me my money, which he refused to do, he had 


been advised,. he said, not to do it. Mr. Otterson replied 


that he had advised Mr. Kilburn not to do so. Mr. Mason 


\ 


read over the re-issued patent of Stark’sto us. He was asked 


i i 


u 


what royalty Mr. Stark would take for the use of his patent, 
and he replied five per cent. was what he was authorized to 
ask; and, after reading it cver, he had but little to say and 


left the balance of us there, 


[ suppose I was in at the defendant’s place of business two 
or three times a week and most always would see Mr. Kilburn 
and I would ask him how about my money, and he would 
reply as quick as I settled with Stark he would pay me every 
dollar he owed me, but he would be damned 1f he was going to 
pay two royalties, one to me and oneto Stark. The last time 
but two, there was two meetings afterwards with regard to the 
matter] went in there and I met Mr. Kilburn, and we sat there 
talking over the matter and he said that he thought he could 
arrange things provided I gave Stark four per cent of my 
Seven, | fe said ne was satisfied he could. | told him | 
would not talk of the matter, or intimated as much, that | 
wanted my money first and then I could talk to him, that |] 
wanted ny share, with that Mr. H urry Hale came up and 
said, what do you mean by your share! said I, ‘*‘I mean my 


share ot the profits of that bed stead.’’ Well. he seemed to 


say that my bedstead was an infringement of Stark’s, com- 
menced telliag me. ow | told them they need not to 


tell me anything about it, that I knew just what it was about, 


and as for Stark, or Stark’s agent, all of them put together could 
not scare me for five cents worth, that I wanted my money, 
Harry Hale says, says he ‘‘1f you are a better man than we are 
you will get it.’’. From that time to the oth of July, I did not 
say anything more about it. On the gth the 60 days had ex- 
ired, according to my agreement. I yent in and told them 
that [ was there through the advice of my counsel, and that F 
called for my money. Mr. Kilburn said I could not have it 
and he would not pay it until I settled with Stark, as quick 
as I would settle with Stark he would pay me every cent that 
was due me. As that was the gth of July, and I usually 
went on the roth of the month for my money, I thought I 
had better go on the roth. So I wentinon the roth and 
asked for my money. Mr. Kilburn told me says. he, you can’t 
have no money now. Stark has commenced a suit in the 
United States court against us. I told him let him crack his 
whip. Hesaid that Harry had just gone down to Mr. Otterson’s 
with the papers that had been served on them, and no doubt 
that my counsel would hear of it very soon. Itold Mr. Kilburn 


as I was leaving, says I, ‘‘Now Mr. Kilburn, any business be 
fween us now, for the future you will have to do with my 
counsel and not with me’’. Fromthat day to this we never 
said anything about Mr. Stark. Of course Mr. Mitchell re- 
ceived the papers and showed them to me, about Stark com- 
mencing an action in the United States district court. 

By Mr. Bowman. 

QM. When did you receive the last account from the 
defendants ? 

A. ‘The last statement? 

OQ, Yes Sir. 

A. For June. June’s statement 1878. I never received 
but 12 monthly statements from July to July, July 1877 to 
IS75. 

©. Please state how those statements were furnished and 
what opportunities you had for ascertaining their correctness 
and all about the manner in which the accounts were kept? 

A. [would go into the office and ask Mr. Roberts for my 
statement, and he would give it to me if it was ready, and I 
took that as the statement. 

©. ‘Took what as the statement ? 

A, ‘The statement that they rendered, I can show you 
some of them if you desire to look at them. 

(. Produce them if you have them. 

A. (Statements produced) If I wanted to know anything 
I would have to go to this book (referring to No. 10) that is 
all the book I had, and it was very seldom that I ever looked 
at it, as I had never had no settlement, and I thought my 
looking at it did not better the condition of things. 

Q. These are some of the statements they furnished you? 

A. Them is the whole twelve of them. ‘Those statements 
[ knew did not agree with the account rendered in this book 
(referring to No. 10) or, rather, them statements did not agree 
with the goods I knew had been sold (the statements offered in 
evidence by Mr. Bowman and marked No. 11 March 26th. 
1879, R. A.W.) 

I do not think that I ever looked at this book (referring to 
No. 10) more than four or five times together. 
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infringement of his, that he was going down to Washington, 

and when he got back he would commence proceedings 

against them. Mr. Hale told me, I think, that he saw his 

model, and that he believed he was infringing on this Stark’s 

patent. He seemed to talk in that way 

By Mr. Otterson. 
(J. Are you quoting Mr. Hale’s language when you say he 
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Mr. Mitchell:—You need not tell anything 


fendants Or some oft them were present, 
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| suppose 1 1 dozen different 


Specify a few? 
A ace, they adve 


in the Ais y a the Hale, 
the Hale a Kilburn folding 


Kilburn Co., parlor bed; 
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bedstead and crib. 


) { made complaints to the firm why they 
did not advertise my bed as they hadagreed to, Mr. Kilburn 
it was overlooked, that it should be attended to, 


told me that 
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5! 
Company are the agents of the defendants for the sale of your 
bedstead and improvements ? 

A. Nothing furtherthan what the advertisement says, and 
what | understood enerally, that they were the sole agents 


(7 
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for Chicago. 

\ 4 i ee — idl a 4 an it cial 1 
2. (‘an you state trom that adrertisement whether it had 
reference to vour invention. 


(Objected to by Mr. Otterson. 
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A. lt IS ¢ alled her Cire Everitt bed, In very Smail tetters 
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and also has the date of my patent on it, 24th of March, 1874, 
s ) é 
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and also the dates of the patents on the improvements obtained 
by the firm. 

(). What.is the principal name given 

A. The Champion Folding Bedstead and Crib; ‘‘Everitt 
Bedstead’’ in small letters underneath. 

(). Where did you get this from ? 

A. Thisis a circular I got off their stand at the Permanent 
Exhibition. 

(), Whose stand. 

A. The Hale, Kilburn Manufactuing Company’s stand at 


the Exhibition, September 14 1577. 
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©. Does it mention your pi improvements 1n 


any way? 
A. My name is under the Champion. 
(). Have you any other papers or pamphlets advertising 


your bedstead or improvements ? 


—— 


A. Yessir: (‘*Trade Bureau’’ Produce 


(). Where did you get this paper from? 
A. 1 got a number of those papers. I can’t tell you 
exactly where I got that one from. 


©. Does it mention or publish your bedstead ? 


(Objected to by Mr. Otterson. ) 

A. Nothing more than giving the date of my original 
patent. My name is cut out entirely. 

©. Does it give any other dates ? 

A. Yessir; it gives dates of other patents. 
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the name? 


\ Yes sir. spoke to Mr. H. S. Hale in re card to th 
matter, and he told me it was the Champion Bed and ought 
to be called that. I insisted upon having my name in then 
advertisements, cards, circulars, and so_ fort] When |] 

¥ -" started— 
! 7 = 

(). Have you finished in this connection? You told us 
you insisted upon having your name published in their ad- 

. vertisements and circulars 


A. »=6Yes sir. 
J. Have you finis 
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versation on that subject ? 


A. Oh! We had a number « 
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(). Do you mean to say that you frequently called their 


” \. Yes sir; up to a certain time; and then I gave it up 
altogether because [ felt as though they would do as they 
pleased, anyhow, and all I could talk would not alter it any. 
This (paper produced) is a circular of my own that I had 
printed when [ started the store on Second Street. I headed 
the circular ‘‘ The Everitt Folding Bedstead and Crib, or 
Champion.’’ {wanted my name ahead. I thought [ had a 


right to it. 
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Did you show that to the defendants as a sample of 


what you wanted ? 
\. Yes? and I had cards got up for that purpose. (The 
ular offered in evidence by Mr. Bowman,. and marked 


‘¢No. 16, March 27th, 1879, R. A. W.’’) (Objected to by 
the defendants were 


4 
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Mr. Otterson because it is not shown that 
nected with it at all.) 


©. Who had this circular published originally ? 


\. I had; when they seen it they sent me this note. 
(Note produced.) 
©. Isee that this circular is headed ‘‘ Descriptive of the 


Fveritt Folding Bedstead and Crib and Champion,’’ and 
t the first word, ‘‘Everitt,’’ is erased, and the word 
‘Champion’’ is written over it, and that the words ‘‘ and 
Champion’’ are erased, and the words ‘: The Everitt Bed- 
stead ’’ inserted ; who erased those words there ? 

\. I do not know who done it. I think my printer, 
when he came to the store. I told him we would have to 
change it, and I think he done it so as to make an alteration 
in the circulars and cards. 

©. Where did you get that from ? 

\. I received it from my printer, Mr. Schale. 
©. Do I understand you to say that that circular shows 
the advertisement of your invention, as it was made originally 
and agreed upon ? 

\. To a certain extent it does. 

©. Do I understand you to say that the defendants ob- 
jected to that circular? 

A. ‘Bhey did; I had the cards printed and they got them 
with the same heading. 

Q. Did they write you on the subject ? 

A. They did; yes sir. (Letter shown witness.) 

Q. Did you receive that from them ? 

A. Yes sir. 

(The letter with the envelope offered in evidence by Mr. 


\ 


Bowman, and marked ‘‘ No. 17, March 27th, 1879, R. A. W.’’) 
Q. Does this circular marked No. 16, show, by the 
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erasures in ink, how the defendants insisted upon having 
your bedstead advertised ? 

A. Yes sir, 

©. I want to direct your attention to the improvements 
upon that bedstead ? 

A. Ishould like to say a little more on the advertisements, 
In all the most prominent advertisements, my name does not 
appear. Such, for instance, as the advertisement on the city 
hall fence, at Broad and Market, for that which has been 
there since the fore part of 1875. 

(). Whose advertisement is it ? 

A. Hale, Kilburn & Co.’s, or the Hale, Kilburn Manu- 
facturing Company, those have been renewed within the last 
three weeks. Three figures of the bedstead are painted there 


on each of the four sides of the fence,x—And my name don’t 
appear. 

Mr. Otterson:—I want to object to all this subject of 
inquiry as not being referred to in the bill. 


The Witness.—In their large banner, hanging over their 
store door, my name don’t appear there at all, nor in fact in 
any of their principal signs on their store doors. In the 
Ledger, some three years ago, they had an advertisement 
there, running for a long while, and my name did not appear 
in it. I went to Mr. Harry Hale, who had charge of the 
advertising at that time, and complained to him about my 
name not appearing there. He was in the office with his 
father at the time, and he said there was not room enough 
for it. I told him there was room enough for some other 
things there. ‘Then he said, ‘‘ Why do you want it there ?’’ 
I said, ‘‘Simply because my agreement calls for it, and I 
insist upon it, and if you do not put it there you will be sorry 
for it some day,’’ and I left him. I think that was the last 
occasion I ever spoke to him about it, but I spoke to Mr. 
Kilburn when they neglected from the store to advertise that 
bed as they agreed to, and he always shoved it off to somebody 
else. It was either Warren’s fault or Mr. Robert’s fault, or 
some one of the firm, and he would refer me to somebody 
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else—and I got but little satisfaction. I finally concluded 
they would do as they pleased anyhow, and there was no use 
in my trying to keep them to their agreement. 

(). Is that all in relation to that ? 

A. Ihave got a number of the advertisements from the 
first store down to the present, where they have not used the 
name at all that they agreed to, published in New York and 
other offices, cards, circulars, newspapers, pamphlets, and a 

‘ty. All their wagons where they are advertising the 
Champion Folding Bed, my name don’t appear; but they 
hat cut there, that design as their trade mark now. 

(). What design have you reference to 

A. On the front page of circular No. 16, a bedstead in a 
half u They make it one of the leading 


e , ° * ry.) : 1. ke 4 a 
things in their advertisements. They use it on their letter 


right position. 
eadings, bills, and ina variety of ways, and call it their trade 
mark, I had that design made. I got a drawing of it, with 
the figure of a lady putting it up, some months before they 
ever made a bedstead in their place. | will produce it if 
required. 

(). You have a model here, have you? 

A. No, but I will produce a drawing I had made. That 
drawing 1s in my Enghsh, French, and Belgium patents. 
Would you like to see the drawing ? 

aS Yes sir. 

A. (Drawing produced.) I showed this to the firm at the 
time | had it done. 

(). What is this paper ? 

A. I suppose it is a drawing of my bedstead, which they 
took for their trade mark. 

(). Who do you mean by they? 

A. Hale, Kilburn & Company, or the Hale, Kilburn 
Manufacturing Company. I joined them. 

(The drawing offered in evidence by Mr. Bowman, marked 
No. 18, March 27th, 1879, R. A. W.) 

They had not any bedstead made ready for same before 
September ; this drawing was made in the spring before. 
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(. About the improvements on this bedstead; Iwant 
you to state all you know about the improvements upon your 
original invention ? 

A. I know that any improvements that was to be made 
by either party, either them or me, was to be held subject to 
that agreement. If I made any improvements— (Objected 
to by Mr. Otterson because the agreement will speak for 
itself. ) 

(). I donot want you to state what the agreement says 
with reference to the improvements. ‘That will speak for 
itself; but I want you to state the improvements, if any were 
made, and what relation they had, if any, to your original 
invention. 

(Objected to by Mr. Otterson because the patents them- 
selves, which have been called for and which will be pro- 
duced, will speak for themselves on that subject. ) 

A. ‘The first improvement they got on my bed was the 
patent of Mr. Curtis. ‘The improvement he claimed on that 
is the side rack and a little closet in front. Otherwise he 
says in his patent that it is an improvement on the Everitt 
bed. I think he gives the number of the patent and the date 
of the Everitt bed. 

©). Whois Mr. Curtis? 

A. He was a member of the defendants firm when I made 
that agreement with them. He 1s now dead. 

(). You have not stated what connection that improve 
ment has to your patent, whether any or not? 

A. He says here himself (patent produced) that it has, 

(Mr. Otterson objects to the witness reading from the 
papers. ) 

©. I want you to state yourself, of your own knowledge 
as an expert,—while the patent would speak for itself, I want 
your knowledge as an expert, whether that improvement has 
any relation whatever to your patent ? 

A. It undoubtedly has. 

©. Tell us in what way? 

A. They had my bedstead, and without it they could no! 


make a crib of it. 
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As an expert, can you tell us whether it has any other 


to your patent, as an improvement on it? 


It has. He used the whole of my bedstead. He put 


hose side racks, which makes an improvement on my bed 


ubtedly. The patent will show that. He uses the head 


head posts, foot posts, just as I claimed and described 
specifications, and as | showed them in my models. 
insisted upon my having my patent re-issued, when 


first got possession of it. I objected to it for certain 


" 


ns of mv own: that if we wanted any Improvements on 


d we could take out separate patents, and | sug gested 
Curtis that if my patent did not cover anything, that, 
we took out a patent, we would try and cover It up 1n 


;o that we could cover without getting a re-issue, and 


] 


the whole of the firm that it was all foolishness. Chey 


- = . ] < ] ] 2 . r _ 
not seem to be satisfied with if. So much so that they went 


rege Harding, a prominent patent lawyer, and got him 


mine my patent, or deed, which he did, and gave them 


iditv. and also to another 


lawyer at the corner of Seventh and Chestnut Streets 
n’t recollect his name now, but | can tell you to 
w—and he pronounced the patent thoroughly valid, 
ey apparently was satisfied at that time about it, and 
ley got these improvements appended, and they went 
in that way. 
State about the other improvements. You have spoken 
first one; What relation has that new improvement 
I 12 patent f° 
The improvements were in the mode of putting the 
the bed. Instead of putting it in, as I had it in my 
rt blicks, he put it in long bars running across 
, running around under the centre or fulcrum of the 
bed, and a cape apron extending from the head- 
f the bedstead to the mattress, to keep the pillows 
lropping down. ‘That is about all the improvements 


ims. Otherwise the bed is the same thing, which his 
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A. Yes. sir. 
@. Or an original invention which would apply to any 
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Was that an improvement upon your patent ? 


bed. 

A. You could not cail it anything but an improvement 
and he made it on my bedstead, andj noticed it as such in 
the patent office. 

(). Who made the next improvement ? 

A. It was claimed to be made by Newcomb, Samuel N., 

(). Who was he? 

A. He was at the time superintendent of their manufac- 
turing. He is now a stockholder in the Hale, Kilburn 
Company. 

By Mr. Otterson. 

©. How do you know? 

A Hetold me so. 

(Objected to by Mr. Otterson ) 

By Mr. Bowman. 

(). Did you ever see him at the defendants office ? 

A. frequently. 

(). Please state what relation his invention has to your 
original patent, and whether it is an improvement on it or 
not? 

A. His invention isa rod to turn the foot-board of the 
bedstead, they connected the rod to the base of the head- 
board or post, and ran it along the inside of the roller, and 
attached it to the foot-board, for the purpose of turning it as 
it goes up, to spring it into place, and as it goes down to 
bring it down into place. That is all the improvement 


out. Otherwise it is the same as my bedstead, the Everitt 


; ‘ 
M3. 


Bedstead, or Champion Folding Bedstead, as they call if 

(). Is it used upon your bed-stead only ? 

A. That is all I ever saw it used on. It was put on that 
originally. I saw the original bedstead it was put on. He 
claims it ag an improvement on my invention. 

63 Are there any other improvements upon your patent 
besides those you have referred to ? 


A.. {| believe there 1s. 
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(). If you have omitted any improvement in connection 
with your original patent, state what it 1s? 

A. It is what they call ‘‘ The Secretary Bed,’’ or ‘*‘ Wash- 
stand Bedstead.’’ 

(). In what does the improvement consist ? 

A. In adding a wash-stand to the bedstead, and making 
the front of the bedstead glass. | 

(). Is that all? 

A. That is about all. ‘That is sufficient, I guess. It is 

¢ sold as one and the same article of furniture. 

(). Is there any other addition you wish to make in 
reference to the advertising and the different names this 
patent and improvements have been called by the defendants ? 

A. I do not know that there is except in their books. 
There I found they called it, in their books, I guess I picked 
out twenty names and eightecn different shapes. ‘To show 
the trouble we had to get at the beds, they were in so many 
different shapes, there was the Parlor Bed, Parlor Bed and 
Crib, Secretary Bed, Champion Folding Bed, Bedstead, and 


so forth. I havea list of them, but 1t is not worth while to 


~ give the whole of them. At least there was eighteen or 
twenty different shapes. 
(). By books, do you mean the defendants account books ? 
A. Yes sir; it was a difficult job to collect them. 
Adjourned until Thursday next, April 3d, at 10 A.M. 
Philadelphia, Thursday, April 3d, 1879. 
Present :—The Master, E. E.: Everitt, H. S, Hale. 
\djourned until Thursday next, April roth, 1879, 
i 1 A.M. 


Philadelphia, Thurdsday, April roth, 1879. 


Present :—The Master, E. E.: Everitt 
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(Paper offered in evidence by Mr. Bowman, and marked 
‘*No. 21, April r5th, 1879. R. A. W.’’) 

(Objected to by Mr. Otterson. ) 

(). Have you any more advertisements of this character ? 

A. Ihave quite a number of those papers. 

Q. Where are they? Produce them. 

(‘*‘ The Fair Messenger of the Baptist Home,’’ dated Octo- 
ber, 1877, produced. ) 

(The paper offered in evidence by Mr. Bowman, and 
marked ‘‘ No. 22, April 15th, 1879. R.A. W.’’) 

(Objected CO by Mr. Otterson. ) 

©. I call your attention to ‘* The Public Record ”’ of 
Philadelphia of March 29th, 1879, and to an advertisement 
on the eighth page thereof. (Paper shown witness.) Whose 
advertisement is that ? 

A. Hale, Kilburn & Co. 

(The paper offered in evidence by Mr. Bowman, and 
marked ‘‘ No. 23, April 15th, 1879. R.A. W.’’) 

(Objer ted to by Mr. Otterson. ) 

Mr. Bowman also offers in evidence: 

A copy of ‘* The Trade Bureau’’ of April r2th, 1879, and 
an advertisement on page eighteen thereof, marked ‘‘ No. 
24, April rsth, 1879, R.A. W.”’ 

(Objected to by Mr. Otterson. 

Also, a copy of ‘* The American Cabinetmaker,’’ dated 
May 13th, 1876, and an advertisement on page four thereof, 

| ** No. 25; \ 79- R, ~~. 
(Objected to by Mr. Otterson. ) 
\lso, four circulars, marked.‘ No. 26, No. 27, No. 28, 
No, 29, April rsth, Sym. KK. A. Ww.” 

(Objected tO by Mr. Otterson. 

Iso, a wood cut, marked No. 30, April 15th, 


A. W.” 


(Obie ted to by Mr. Otterson. ) 


a 21 a 
marke pril r5th, 18 


©. Take that, (paper shown witness), and look at it. In 
whose handwriting is the handwriting upon that paper ? 


A. Mr. H. S. Hale, I believe. 
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©. What was the amount ? 

(Objected to by Mr. Otterson 

A. $162.50. 

(). Did you agree that they should deduct that sum from 
your royalty ? 

A. [ did not. 

The agreement offered in-evidence by Mr. Bowman, and 
marked ‘‘ No. 32, April 15th, 1879. R. A. W.’ 

(Obje ted LO by Mr ()tterson. ) 

The Witnéss—This agreement was not satisfactory. They 
agreed in it to advertise my European patents for sale at their 


“ o- ° ‘ ‘ . 1 ' . } 
a= | 7? . i ' ai te! ah ae an hae ol ] . 
Exhibition stand at the Centennial, [objeeted to by Mr. 


to hang cards on each article exhibited, not less than eight 
bv ten inches 1n size, which they never done: and no adver 
tisement appeared until the exhibition had run nearly two 
months, or quite two months, and then it appeared in such 


1] 


a wav that vou could not tell what was tor sale: you cannot 
1] rl, t ? » tT . 7% - , Tr) thing > hy 117T > 4 fC ur 11 a r 
relt wnat patent 10 18 Or anything about it. Irculars pro 
—_—— nme — ae — : 
quced |}. put up two iarge cards on thelr stand, at my own 


} ‘ p aes p ‘ ‘ — 
expense, and one on mv Own stand, at my own expense; and 


that is the only shape, on their small circulars. on the last 


page, at the bottom, that they advertised it, and you cannot 
find out what it is that is for sale. I found fault that this did 
not appear there. They made some excuse, and said they 
would attend to it, and did, in the fore part of July, attend 
to it, and that is what they produce. 

(One of the circulars produced offered in evidence by Mr. 
Bowman, and marked ‘‘ No. 33, April 15th, 1879. R. A.W.’’) 

(Objected to by Mr. Otterson. ) 

©. The last circular offered in evidence 1s what they pro- 
duced, is it? 

A. Yessir; there was other circulars like that, of differ- 
ent colors. Here is another of them. (Circular produced. ) 

©. (Paper shown witness.) What is that paper ? 

A. This isa receipt from Hale, Kilburn & Co. for $162.50. 

(). How was that money paid by you? 

\. Why, they kept it out of my royalty, and I objected 
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to if They kept it in spite of me, and then I wanted a re- 
ceipt to show that they had kept it ; and it was a long while 
before I got a receipt—some year and a half or two years. 
Finally 1 got it, Mr. Roberts gave it to me, he was, of 
course. ordered to do so, [ bothered them so much, 
(). You never authorized them to contract the expense ? 
A. No sir. 


The receipt ( ffered in eviden¢ e by Mr. Bowman. marked 
‘No. 34, April 15th, 1879. R. A. W.’’) 
Objected to by Mr. Otterson. ) 
(). Have the defendants ever refunded you that money? 
] 


(). Have you anything else to say? 


\. In regard to their rendering to me accounts of No. 


? 


16 beds, 18’s, 10’s, 11's, 17's, etc., they marked the date of 


my patent, that is March 24th,’74, on the back of the head- 
boards of the whole of them, and they done so up to the 
rst of February, and I don’t know but what they are doing 
it now, every one of them. I never saw one of them that it 
was not there, marked there according to their orders, as ] 
understand. 

Mr.Otterson—Do tell what you understand. If you know 
anything state it, but we don’t want your understanding. 

The Witness—Well, I know they are there on the beds, 
and the spring bottoms that they used in my beds are made 
for the bed on purpose. ‘They are not made as they would 
make them if they were made for the ordinary stationary 
bed. ‘The cross-bars in those beds that go into the folding- 
bed are made to fit into a stirrup, or made with a slot in the 
end of the cross-bars, to fit over a button. Where is no rail 
running length. wise underneath the bottoms, as is usual in 
the ordinary bottom made for stationary beds. They usually 
put two rails running lengthwise, and the top of the bed 1s 
made a little shorter than the ordinary beds, so as to turn 
the beds. ‘They are made different, and expressly for that 
bed. If we got a bed-bottom of any kind we had to change 
it, alter it, so that we could use it in the bed. 
(Objected to by Mr. Otterson.) 
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By Mr. Bowman. 

©. When the defendants would make settlements with 
you, would they deduct the price of the bottoms from the 
bed ? 

(Objected to by Mr. Otterson. ) 

A. Well, as far as I can see by their statements, they 
did not at first, for the first four months, or about that time ; 
but after that they did. 

Q. Did they continue to deduct the price of the bottoms 
from the beds, in their settlements with you, down to the 
time of filing the bill, from’ the first four months ? 

A. I find by their books that they did. 

(). Can you give usan idea of the value of those bottoms? 

A. What do you mean!. Per piece. 

©. What difference would it make in their accounts to 
you ? 

A. Well, they charged from seven and a half to ten 
dollars, and once in a while, I believe 12 dollars; from 
7 dollars and a half, to ten dollars per piece; now I do not 
want it understood that all those bedsteads sold had spring 
bottoms in. Some had slat bottoms in, and there were some 
where they had no bottoms in at all. You will find in our 
account, that we took them just as we found them in their 
books of original entry. 

Q. Do I understand you to say, as an expert, that the 
bottoms constitute part of the bed ? 

(Objected to by Mr. Otterson. ) 

A. Yessir; they could not use the bed without a bottom 
of some kind. 

©. And do you claim that your patent covers a bottom 
for the bedstead ? 

(Objected to by Mr. Otterson.) 

A. It undoubtedly does.: It calls for it in the specifica- 
tions. 

@. Have you anything further that you desire to say ? 

A. Iwish to say something in regard to the re-issue of 
the Stark patent. I do not wish it understood that the first 
I ever heard of Mr. Stark at all was through Mr. J. Warren 
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Cross-Examined. 


by Mr. Otterson. 
(). You said that the settlements of accounts between you 
| the defendents were not according to a: 
do you mean by that ? 
A. That they never settled up in full for me. 
©. You mean that they did not pay you in full? 
A. Yes sir; and many things that they did not pay me 


for at all. 
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(J. Krom the very outset—is that so? 


A. I think not from the outset. 
). Do you mean fo sav now that they did O} did not set 


tle with you 1n full. at the outset, because | do not under 
stand it? 


A. Ithink for the first four months. or nearly so. the 


paid me all. I think so; I do not know for certain. 
(). Then when you speak of settlements in your direct 


examination, you mean payments by the defendants to you 


do vou? 


A. I|mean that they paid me once a month. I do not 
‘ ‘ ] , ~ . 4 Ps “~ . aca s —_ . . 1 m 
ay that it was a settlement in full.—excuse me! [| can 


arswer that a little more fully. You will find all my receipts 
on account, up to, January 1877, there never was no settle- 


ment in full. 


(2. You said that, prior to the first of January 1877, you 
had had no statement from the defendants, and give that as 
a reason why you refuse to give a receipt in full at that 
time ;—had they refused to ive you astatement? Do you 


mean to convey that idea ? 
A. The accounts had been unsettled— 
(). Will you not answer my question now, and say 


nothing else ? Had they refused to vive you a Statement 


\. Theyalways promised me, when I asked them, that they 
would give me one; but did not do it. They did render 


me a statement, or rather gave me a statement, but it was 
not the statement that my agreement called for, by any 
means. I think they 

(). Was that January 1877? or about that? 

A. Ithink, about that time, they did render me an a 
count, but it was not anything like the agreement calls for. 

©. And that is the one you refer to—the one about Jan 
uary Ist, 1877? 

A. ‘They rendered me an account— 

©. You do not answer my question! Was that account, 
which was not according to your agreement, the one you 


referred to as having been rendered about the first of January 


Won’t you answer my questions, and stop your long 


1877? 
spect hes ? 

A. They rendered a statement, as they called it ; but it 
was no statement like my agreement calls for. It did not 


the number of bedsteads sold and made, at all. 
Was that the one you referred to as having been given 


you about the first of January, 1877? 


A. I believe it 1s. 
(). Was there not a delay in rendering your statements 
because of hesitancy on your part as to the form in which 


you would have them put? 
A. No Sir. 
QO. Did not the defendents offer to make statements to 
1, according to your directions, from the very beginning ? 
A. They did not. When I went from them, I ask them 
about it—finally, I dogged them until Harry Hale himseif 
said that he didn’t know how I wanted them. Said I ‘‘ read 
your agreement and that will tell you’’ and he did, and then 
rendered them, but he did not render them then as he ought 
to have done. ‘There were no use in his asking me. The 
agreement told him. 

©. You said that you were refused access to the defend- 
ant’s books ? 

A. I was. 

©. Do you know Mr. Noblitt ? 

A. Ido. 

©. Did not he and you spend several days going over the 
books, at the defendants counting room in July, 1877? 

A. Nosir. 

©. Did not Mr. Hoffman and you do it? 

A, No sir. 

©. Did you never do it ? 

A. Nosir; Mr. Hoffman and me were refused the books. 

©. By whom? 

A. By Mr. Kilburn, president of the company. 
©. Who was present? 
A. Mr. Hoffman and myself.—Also Mr, J. Warren Hale 
refused to give me the books. 
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©. Who was present besides yourself and Mr. Hoffman 
and Mr. Kilburn ? 

A. Mr. Roberts was in the office ; I do not know whether 
h heard what was going on or not, 

() Have you the copy of the letter of Stark, of April 
1 tu, 1878, which was furnished by Mr. Hale ? 

A. Ves sir. 

(). Will you produce it? 

A. «(Copy produced.) I do not know that this is the 
i'e tical words of that letter ; but I ask to copy it, and Mr. 

iule said he would have it copied for me, and that is the 
copy lic handed me, and said that John had copied it. That 
lect er IL saw the morning of the roth, about ten o’clock, in 
tueir Office. 

(). Did you know of the Stark patent prior to this letter 
of April roth. 


\ I did 
(Q. When did you first learn of it? 
A. ‘The first that I ever knew anything of Stark’s patent 


was through Mr. Howson, when he wanted to have my patent 
re-issued. 

(), And when was that ? 

A. That was in March—April—June ;—we had talked 
over it considerably—of 1874. 

(). And your patent was granted when ? 

A. » My patent was granted March 24th 1874. 

©. Was not your application for a patent rejected, again 
and again, because of the interference of Stark’s patent ? 

A. I found afterwards that it had— 

©. Won’t you answer my questions and then explain as 
much as you like. 

A. I believe it was rejected. 

(©. On account of its conflict with the Stark patent is the 
question ? 

A. Well I cannot say on what ground. | know— 

Q. Stop! do you not know that because of the existence 
of the Stark patent and the Maine patent, and others, cover- 
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©. ts that your further answer in explanation of the 
infringement upon your beds ? 
\ That 1s just merely telling you the difference. 


(). Do you say that your bedsteads were the first in which 


\ I do not 
7 

, ] 
ifs that part of \ r ciaim 
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Q. Do you claim them as part of your patent ? 


A [ claim that as part and parcel of the bedstead, to 


mM mMpiet 

() Do vor the :, . . ar f 

< » you Claim the open tuicrum, or hinge, as part Ol 
OUT | ltr 

‘ ] P ] ] a ro 

f\. I do, as part and parcel Of my Invention. 

() Is it in your patent P 

.¢ i 

, sie x ” 

\ [t is described in the specifications and shown 1n the 
irawlngs 

() Is it in your claim ? 


} ] ] : : } 4 — “9 ] , ¢ 
A. [donot know that it is claimed of itself. I do not 


1e bec istead. 


-. | do, and new to a bedstead. 


Q@. Do you claim as part of your invention the bottoms 


A. I undoubtedly claim it, as much so as I would the 
e foot board, or the feet of a bedstead, or 

ny part of a bedstead, because it 1s not complete without 
them. My sper ifications calls for a bottom of some kind. 
[ describe in my specifications that we can use any kind of a 
ring bottom in that bed by having them made for it; that 
we cannot use the string without some alteration. 


(). Could not ordinarv springs or bottoms be adapted to 


OUT bed : 


A. ‘They can, by changing—any springs. 
©. Is not that true of the Stark or Maine bed? 


A. I donot know anything about that; I suppose it 1s. 
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(). You say that there was no report to you, in your ac- 
counts, of bedsteads with looking-glass fronts, and extra 
finish, ebony and gold, ; do you mean to say that they were 
not accounted for as bedsteads, independently of this extra 
finish ? 

A. I mean to say that no such bedsteads appeared in my 
accounts, and I know there has been such bedsteads sold. 

(. Do you mean to say that they were not accounted for 
to you as bedsteads, without reference to the extra expense 
that had been put upon them in their manufacture ? 

A, Icannot tell that. | 

(). Who was the accountant that you spoke of as having 
been with you when you were not aliowed to see the books— 
was not that Mr. Hoffman? 

A. It was Mr. Hoffman; yes sir. Would you like to 
have the date of our visit there ? 

©. That is not material. 

A. Ihave the date—we were there twice—if you would 
like to have it. 

(. Where are the accounts that were rendered to you in 
the month of July, 1877, and which did not accord one with 
the other ? 

A. ‘That is the month that I received the first statement 
from them of bedsteads sold. 

(). You say that there were. three accounts rendered you 
in that month, and they were all different. Where are they ? 

A. I will have to explain that a little, if you have no 
objection. I went and asked for my account. JI asked Mr, 
Roberts, and he generally told me. I asked him how much 
my account was, and he said it was so much ; that is, giving 
the amount without any written statement; and then he 
changed it, and said he had made a mistake or something, 
and it was less. Then, when Mr. Harry Hale gave me the 
statement in writing, it was different again. So there was 
three different statements; two of them verbal, and one written. 

(). All given on the same day, did you say ? 

A. Nosir. Well, Mr. Hale told me he was busy, and | 


had not time to wait. I suppose I would have got the writ 


i | r @e Mat Ok BYU j | ‘ Gav QO! 
nam y } a r ’ , } i * > -MIst l- @ 
\\ i i i 13 (i ‘ Lj ( W LI ¢ i sC i] ‘~ To, 
j : ] 1, ff. > ] | 
} uh ty) much, but the Was a Gilierence ado 
} 
Re il pC1OR i 
\ } rn ry Vou * \ 
} ' ‘ 1] ‘ 
‘4 i thi Wis CW dollars Cie rence | 
* 4 | | ] } | 
. i r i ° 
> fas ici if ae | ‘ ee eee ’ eke SAY WOULG i }¢ \ I 
4 “See Wee : = ¢« \ 
ny account mas 1] He would say, ‘‘ye: 
~~ 
, i ; j 4 } 7? 
\ ‘How much nd he would tell me 


a | ' 4 y 
\\ lO (3¢)} 17 re, ; i] 
is | > "1 } } | , | 
) } i | Pres ri¢ . } f i j it} + \\ ¢) if i} ) 
’ } 
} 1, ] . 7 4 4 } 
} WOT é| f rie i ix | j {) i i ¢j ?\ 
} ; 
' ¢ ‘ ; 
CCOUN > Goa, ti¢ ! 
| ‘4 -~ | | 4 4 ; , " j 4 — 4 
} KIN particu i be i} mn fl y, J 
- fd 
j . : + 
ete & ( ri¢) Pe ‘| MJ KE @ i ()] ! [ } ] 
ANA + ] ; ] ‘ + 
\ ’ ' f . ' 
[ Vil iVCO] i J | \ > PI¥VIT 
|) 17 } ; ; j ? T } } 71 } } 
; ‘ L/¢ ij (} } { i j | ith \\ ~ (i | j ( j }) 
| 
‘ ‘ ' ‘ ; | 77 
NO Lil) | afiter 4] { ny { jit OF i Out 
+ ‘ 7 i } } 17 | > 7 
‘ { Oul bil (J j } \ bis it rig nt Ql 
i*‘} $ re) } ae > ‘ ’ ‘ ; i Oo 4 7 1 \4 
mer Wa il il 5 SaeG Eee Wwd i YO C4 Oi 
| ] + "ig « 4 
? '> ; ! ' } ty? ? } 2 
)] », And sala i mu lave avements 1OF tire 
; sand ' 1 | ‘ } | — \i 
A Wa LCG] ) I } > WOOU < C CVI I 
4.1 | 
t | i iy¢ rresicte ae ()} i } C)iic 4 Cir th { Was 
—  _— my een os . 
L iia ¥¥ [ it] io e Fi it ij YOU arc {; IRLDNY 
‘ oe 
& 


that was July s statement that [| got in August. I 
« J fw —_— =  _ ; Soe iaiaiiie 
rr July's account. Sales made in July they rendered 


st. The rst of August it was due, and it was not an 


thing for me to goin there after the rst of the month 
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Sometimes they could tell, and sometimes they 
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A. I|cannot tell what it was. I see that they charged me 
with that manv bed bottoms that I neve: pouent at that time 
(). And that 1s all you know about it, is it ? 
A. | found it on the statement they rendered to the 
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iViaster here. i had no account of it unt Saw it nere, 1n 


this ofhce. Never. ‘They kept it off n 


it at all until I seen it here on the staten 


Master. 


1e, me not knowing 


ent rendered to the 
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©. And you say that that is all you know about it, 1s it ? 

A. All ! know is seeing it here ; and I know tnat I never 
bought any, and I never heard of it from 1874 up to now, 

pt in this office. They never gave me any account of 

vthing of that kind. 

©. Did not Mr. Harry Hale tell you that they had allowed 
you a royalty on these bottoms to that extent, —— 

A. Never ! 

QO. Wait until I get through——and that it was by mis- 


take. and this entrv was made for the correction of that mis- 


A. Néver, to my knowledge. 

©, Icall your attention specially to it, because | am 1n- 
ucted that the question I have asked 1s upon the line of the 
facts as they were. Do you still say that he never did? 

A. He never did, to my knowledge. Will this book 
referring to plaintiff’s Exhtbit, No. 10) show it?) Will Mr. 
Harry Hale show it to us in this book? 
©. Yes. I call your attention to an entry on page 201 
book, at the close of December, 1874, ‘‘ Less spring, 
to 26 beds, $130 00, $99.45.’ Is not that the item? 

\. Well, I see it here now, but I never noticed it before, 
because 1f I had I should have surely spoken of it. Can I 


make a little explanation about this book (plaintiff’s Exhibit, 


No. 10] 
() Yes sil 
\ I do not think, as I said before. that I ever saw the 


c 


book over four or five times, but 1t might have been there, 
me not knowing it; but if I had known it being there, I 
would have surely said something about it, because they had 
no business to charge me with springs. 

©. When did you first mention the matter of Stark’s 
patent to Mr. Kilburn, or to any of the firm ? 

A. ‘I think I am certiin that Mr. Kilburn spoke to me 
first about it. It came through Mr. Howson, their patent 
agent. He examined my patent, and wanted it re-issued ; 
and I wanted to know on what account, and he said on 
account of Stark’s patent, and he said also on account of 
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Maine’s patent. This was the excuse, and they insisted upon 
me having it re-issued, and I objected to it. 

©. ‘The question is a question of time. When was this ? 

A. This was soon after the signing of the agreement on 
April 16, 1874; that is, along some two or three months 
afterwards ; four or five months probably. 

©. Was it not longer still ? 

A. It was not till after George Harding and Mr. Collier 
examined my patent, and gave a written opinion as to its 
validity, and not infringing on those particular patents. 
They gave their written opinions. 

©. ‘To whom? | 

A. To the Hale, Kilburn Manufacturing Company, or 
rather Hale, Kilburn & Company. They have them. I saw 
them. 

©. When did Mr. Kilburn, or the defendants, first know 
of the Stark patent, as far as you know ? 

A. Ithink that Mr. Howson told them. 

©. Well, this was at that time, four or five or six months 
after this, was it ? 

A. It was right there, because Mr. Kilburn had hi» hunt 
up my patent and all patents relating to the bedstead, and 
they were the ones they found which they supposed wou 
come in contact with me. Mr. Kilburn wanted other advice 
besides Mr. Howson’s on it. 

©. And this was several months after this contract had 
been entered into with Mr. Kilburn, or the company, as | 
understand you ? 

A. They made me-—— 

©. Won’t you answer my question ? 

A. Ithink it commenced right away, because Mr. How 
son said that my patent should be re-issued. 

©. Please answer the question ? 

A. He told us, right on our signing the agreement, that 
my patent would have to be re-issued, on those two patents, 


and I objected. 
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+ Mi et Vinal 
LF 2 i understand you have some corrections which you 


desire to make 1n connection with your testimony at the last 
[f 


you desire to make any corre tions, do SO. 
A. When you asked me about this memorandum and 
igreement in regard to the Centennial stand at the exhib 


SI 


tion, and wanted to know whether they had Kepl any money 
- - - 
On account of that agreement or memorandum, my answer 


r a | ’ < ’ ] ] , 97 
was ** No whoer rE oucnt to nave been *” Yes. 


4 : +}, ? ~_me2sh 2 . ri —- ] ialsltie Gaon 
Q). (can vou state tne amount which was adeaucted irom 
] “7 , 
ou by the ce ndants on that account 


' ’ ’ , +) 1, ; 
A. Not exactly. I have VTOt DiilSs tO SHOW It. 


A. I have some oft the accounts, | think. (Bills Dro 
duced.) ‘Thev was to fi up my entire stand, exe ept the 
platform. 

By Mr. Otterson. 

(©. Was not this agreement in writing ? 

\. Partially in writing. 

©. Then let us have the writings first 

\. You have them. 

(). Where are they? 

A. They were offered ‘in eC\ idence last week. They Was 
to fit up my entire stand, except the platform. I was to pay 
for the platform and the sign, and they were to fit up the 
rest in consideration of the surrender to them of a patent of 


a combined wash stand and desk, which I have an agreement 
drawn up to their orders, but not signed, 
by Mr. Bowman. 

©. Has this bill anything to do with it? (Bill for $90.80 
shown witness. ) 


A. Yessir; it 1s part correct and part not. 
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(The bill offered in evidence by Mr. Bowman, and 
‘*No. 35. April 22d, 1879. KR. A.W.” ) 

(). Please state what :part of that bill contains proper 
charges against you under your agreement with the defend 
ants ? 

A. The platform is proper. I ought to pay for that. And 
the lettering of the sign 1s correct, as [ told them I would 
have it lettered myself. There was nothing said about it. 
The railing, washes and posts I had not ought to have paid. 
The carpet they bought without my authority. They did 
not ask me anything about it, but put carpet down on my 
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stand as they did on their own, and charged me with it. Mr. 
Harry Hale himself went and bo ight it, and after he bought 
it, he told me-he had. J told him he ought to pay for it 
then. 

©. Was the whole amount of that bill deducted from 
you by the defendants in their settlements with you ? 

A. Nosir; not the whole. Hold on. Yes; the whole 
of this bill. They paid these, and then they took it out of 
my royalty, when it became due, $90.80. ‘There are two or 
three bills mixed up together. 

©. Can you give the exact amount which, under your 
agreement with them, should have been deducted ? 

A. Well, they could not deduct according to their agree- 
ments, both the written and the verbal, they had with me, 
but thirty-five dollars. 

©. And do [I understand that you claim the difference 
between $35 and $90.8o. 


A. Ido. 


©. Look at that paper (paper shown witness). Are there 
iny charges made against you in that statement, and amounts 
deducted from you by the defendant which should not be 
( harged and deducted ? 

A. Yes, sir. 

©. State what they are? 

A. ‘*QOne half of fees on bedstead $162.50.’’ For some 
pattern work $4.20. ‘Then there isa billof $10.08. Then 
there is a billof $1.44. ‘lhen there 1s another bill for $1.26. 
There is one entry or charge that I do not know what it is 
for, ‘‘ Eli Love,’’ but those other charges I mentioned |] 
hadn’t ought to pay. I can tell you what they were for. 

©. Fist let me ask you: were the sums you have men- 
tioned deducted from your royalty by the defendants in their 
settlements with you? 

A. They was. 

(Ihe statement offered in evidence by Mr. Bowman and 
marked ‘‘ No. 36 April 22d 1879, R. A. W.’’) 


By Mr. Otterson : 

©. Do not these things appear on the statement ? 

A. They appear in their books, I suppose. 

©. On the accounts they rendered to you ? 

A. Here is the accounts they rendered. ( Accounts pro- 
duced). They don’t show here. [can shew what they 
are for and why I should not have ought to jay ior them. 
sy Mr. Bowman : 

©. Goon and tell us why you should not have paid those 
sums ? 

A. The balance of this was for making an experiment in 
the bedsteads. Mr. Kilburn told meif I coud go to work 
and do a thing it would be of great benefit to us. Ltold him 
[ would, provided he would pay the expenses, and he said he 
would, and: I went on and ordered the wood, a d speit some 
seventeen or eighteen dollars, and Mr. H.S. Flale came up 
there and told me, ‘‘ Mr. Everitt, if you experiment any more 
on that, you will have to do it at your own expensr, not ours, 
Said I, ‘‘all right.’’ It appears they were satisfied it would 
not suit them. Well, they paid the bills, promised to do SO, 
and my agreement says they would pay the expenses of this 
invention. I objected to it when I came to get my money, 
but they took it off me, kept it back in spite of me. There 
is some other things—I don’t know exactly where they are 
now. 

Q. Have you cleared up all about the agreement for fixing 
up the Centennial stand ? 

A. I believe I have. They was to fit up the stand, all 
except the platform. 

Q. Are there any other corrections or statements you wish 
to make in connection with your examination at the last 
meeting ? 

A. Iwish to make a correction where you asked me the 
cost of the spring beds per piece, and I told you from seven 
and a half to ten dollars, and sometimes twelve. I meant 
the spring beds that they were making in their factory, that 
that was about the price they charged to us but I don’t mean 
all the spring beds that goes in that bedstead, by any means. 


They have spring bedsteads there that I think they come as 

dollars and 3%, and of course it would be 

wrong to include them at $7 when they only cost $2 or 2%. 
©. I understand your claim to be that you are entitled to 
ur share of loyalty on the springs, whatever they cost. 
(Objected to by Mr. Otterson. ) 


©. Is there anything else you desire to say in that con 


’ ’ ° } . 7 » 7 
A Not that [| can think oft now. I desire to make a 
correction of an entrv on the munutes., Che minutes state 
} ri | 


that the store I had was on Second street : it ought to be 121s 


Chestnut. 


Now. in answer to Mr. Otterson. I made a remark in 
rec ird tO mv agent. I do not wish tO ‘convey the 


idea that he is incapable of transacting business of that kind, 

cause I think him one of the most capable 1n this city, and 
Ka 17} » by 1 Te, it] > — , 1 vs rith ‘Yr er ly »] > aT 
he done business with me as he done with everybody else at 


that time. and | could hot expect him CO do anything more 


than he did do in regard to getting my patent. As for its 
being rejected four times on any patent, it never was. The 


atent office does not allow any one to come up for four 
times; and as for Mr. Stark’s patent, I do not know to this 
day whether my patent was rejected on it. I want to say 
further that it was after the agreement was signed some 
months before ever I saw a Maine bed. I said I had seen 
them, but I don’t want to convey that I had seen them be- 
fore I. had made mine, because I never did. It was a thing 
understood by al] parties. 

©. Is that all the corrections you have to make? 

A. That is about all the corrections I can think of now. 

©. Did you state in your examination-in-chief what the 
defendant’s agreement was as to how your patent should be 
named and advertised ? 

A. Yes sir. 

(. Please look at that card, (card shown to witness), and 
state whether it publishes your patent as you agreed upon 
with the defendants ? 

A. It does, with the exception that there is a name added 
underneath, ‘‘ The Champion.’’ 


SS 
j . | " 4 - } tY ~~ ] ‘ . - 
@. Did the defendants object, after making the agreement 


with you, that it should be published in that form ? 
A. ‘They did. 


(The card offered in evidence by Mr. Bowman. and 
marked, ‘*‘ No. 37, April 22d, 1879. Re A.W 
(Mr. Otterson notes an obijection to the three exhibits 


offered in evidence to-day. 
Adjourned until Monday next, April 28, 1879, at 1 P. M. 


Present— The Master, Mr. Mitchell, Mr. Bowman, Mr. 


[ offer in evidence all the books of the defendants which 


have been produced here, and referred to by Mr. Hoffman 


mane | : 
In his testimony, and by the other witnesses. 

\ ] +] , eal” . An , 

AisO, the patents for improvements. 

Also, the certified copy of the patent re-issued to Andrew 


Stark, produced by defendant on call. 

Also, all the receipts, and receipt-book containing 
such receipts given by the plaintiff to the defendants for 
moneys paid to him. 

Also, the accounts purporting to be monthly statements 
produced by the plaintiff, furnished by the defendants to him 
showing the royalties to which he was entitled. 

Also, the weekly returns from the branch stores of the 
defendants to them, showing the amount of sales and re- 
ceipts of the Everitt bedstead and improvements. 

I also renew the call for the letter and envelope shown by 
defendants to the plaintiff, as related by the plaintiff in his 
testimony-in-chief, on the 26th of March, 1879, upon page 
28 of the testimony, and as called for at the time, on page 
29 of the testimony. 

I also call upon the defendants to produce the contract 
between Andrew Stark and the defendants, referred to in the 
due bill in evidence. 

Also, the prior contract between Stark and the defendants 
for an absolute assignment of Stark’s right to them. 


lf also call upon the defendant to produce the copy of the 


bill filed in the circuit court of the United States, which 
copy was sent by Mr. Otterson to the plaintiff’s counsel for 
examination, contained in his letter of 7, 10, ’78. 
[ also offer in evidence the said letter of Mr. Otterson, 


" oY ee ; 
defendant’s counsel, to plaintiff’s counsel, as follows : 

‘No. 16 North 7th St., Phila., 7, 10,’78. 
E. C. Mitchell, Esq. 

My Dear Sir—The enclosed was brought to me this A. 
M. by the defendants therein mentioned. I send it to you 
for examination, and for the examination of Mr. Everitt, 
your client, when you will please return it to me; and I 
want whatever information and assistance he may have at 
his commamd to resist the attack. Will you please let me 


ie 


hear from you, and oblige, 
Very respectfully, 
James A. Otterson.”’ 

(Mr. Otterson having the paper present produces it, and 
the same is offered in evidence by Mr. Mitchell, and marked 
‘*No. 38, April 28th, 1879. R.A, W.’’) 

I also offer in evidence the letters patent granted to 
Elisha E. Everitt, No. 148,940; patent granted March 24th, 
1874, being the patent in dispute. 

(The letters patent offered in evidence and marked ‘‘No. 
39; April 25th, 1870. R. A. W.’’) 

[ also offer in evidence the record of the circuit court of 
the United States for the Eastern District of Pennsylvania, 
April Sessions, 1878, No. 82, docket No. 9, page 85, the 
Andrew Stark against the Hale & Kilburn Manufac- 


o 


of 
case of 
turing Company. 


[ call for the production of the patent for the improve- 


ment issued to H. 8. Hale, dated December roth, 1878, 
mentioned by the plaintiff upon examination, upon page 62 
of the testimony, and called for upon page 63. 

I call upon the defendants to produce the written opinion 
given by Messrs. Harding and Collier on the validity of the 
plaintiff’s patent, at or shortly after the time of the agree- 


ment between the plaintiff and defendants. 
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I call upon the defendants to produce the letters that they 
received from Asher B. Stevens, on the subject of this pat- 
ent, during the months of February, March and April, 1878. 

I inform Mr. ‘Itterson, the detendant’s counsel, that on 
Saturday next I will move the Court to allow an amendment 
of the bill to include a prayer for the assignment of Stark’s 
patent to the plaintiff. ° 


Adjourned until Monday next, May 5, 1879, at 1 P. M. 


Philadelphia, Monday, May sth, 1879. 
Parties met at the office of the Master. 
Present—Mr. Mitchell and Mr. Everitt. 
On an account of an engagement of Mr. Otterson, ad- 
journed until Tuesday, May 13th, 1879 


Philadelphia, Tuesday, May 13th, 1879. 

Parties met at the office of the Master. 

Present—The Master, Mr. Bowman, E. E. Everitt, Mr. 
Otterson, Mr. H. S. Hale. 

The plaintiff’s counsel calls upon the defendants for the 
various documents and papers referred to specifically in the 
calls made during the examination of the witnesses at the 
last meeting. 

The defendant’s counsel produce the letter of April roth, 
1878, from Mr. Mason to the Hale, Kilburn Manufacturing 
Company; the envelope not being produced, it having been 
destroyed. | 

(The letter offered in evidence by Mr. Bowman, and 
marked ‘‘ No. 40, May 13th, 1879. C. A. H.’’) 

Mr. Bowman: I nowcall for the contract between Andrew 
Stark and the defendants, referred to 1n the due bill in evi- 
dence. 

Mr. Otterson: In reply to that I say there was no con- 
tract prior to the receipt referred to, unless the contract is 
expressed in the receipt. ‘lhe contract is here. It is dated 
the 7th of March, 1878. 
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Mr. Bowman: Do I understand that this is the only con- 
tract between Andrew Stark and the defendants ? 

Mr. Otterson: Iam so informed. 

(The contract dated March 7th, 1878, offered in evidence 
by Mr. Bowman, and marked ‘‘ No. 41, May 13th, 1879. C. 
A. 31.°") 

Mr. Bowman: I nowcall for the production of the patents 
for the improvements issued to H. S. Hale, dated December 
roth, 1878, mentioned by the plaintiff on examination, upon 
page 62 of the testimony, and called for upon page 63. 

The letters are here, but I produce them 


Mr. Otterson: 
They are letters granting patents to Henry 


under protest. 
S. Hale, and one of date subsequent to the re-assignment 
to the Hale, Kilburn Manufacturing Company of the patent 
in dispute. 

(The letters offered in evidence by plaintiff’s counsel and 
marked ‘‘ No, 42, May 13th, 1879. C. A. H.’’) 
[ call for the production, by the defend- 


Mr. Bowman : 
ants, of the written opinion given by Mr. Harding and 


Collier as to the validity of the plaintiff’s patent, at or 
shortly after the time of the agreement between the plaintiff 
and defendants. 

(Mr. Otterson declines to produce it.) 

I also call upon the defendants to produce the letters they 
received from Asher P. Stevens, on the subject of this patent, 
during the months of February, March and April, 1878. 

(Mr, Otterson declines to produce them. ) 

Mr. Bowman: ‘There was a call made for an assignment 
mentioned in the receipt of May rith, 1878. 

Mr. Otterson: ‘That is the paper you have just had. 

That is dated in March. We want the 


Mr. Bowman: 
We call for the contract and the assignment 


prior contract. 


under the contract. 
Mr. Otterson: We know nothing of any contract prior 


to the receipt just read from—May 8th, 1878---except this 

assignment of the patent which is dated March 7th, 1878. 
Mr. Bowman: You had no contract prior to that date? 
M. Otterson: No; none in writing, that I know of. 
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E. E. Everitt, re-re-examined. 


By Mr. Bowman. ? 

©. In the seventh paragraph of the defendant’s answer . 
they aver that you were consulted and advised about the 
Stark patent, and were requested to enter into some arrange- 
ment to purchase or control the same, Please state whether 
the averment in that paragraph of the bill in that respect is 
true or not? 

A. It is not; they never did until after the roth day of 
May, 1878, ask me to co-operate in any shape, form or man- 
ner, and then it was for me to buy the whole of it myself, 
and turn it over to them—give 5 of my 7 per cent. 

©. Is there anything else you would like to explain? 

A. When Mr. Howson, their agent, went to draw the 
contract between the two parties, they and me, he said that 
the patent would have to be re-issued, and for what reason ? 
On the reason of the Maine’s and the Stark patents, he said. 
I told them if it was really necessary, it should be re-issued, 
but I had to hear more about it before I would consent to it. 
But finally they made me consent, and put an article in that 
agreement, which you can all see, that it should be re-issued, 
and would have done so had not Mr. George Harding and 
the other patent attorney said it was not worth while. 

QO. ‘Then they did know about it? 

A. Of course, they did, or they would never have had it 
inserted in that agreement; and the reason why I did not 
desire to have any patent re-issued was bed@&use I had had a 
patent re-issued, and sued a man for damages in the United 
States Court, and lost over $2,200, just through having the 
patent re-issued, and since I considered it valid, I did not 
want to have it bothered with. 

Re-re-cross-examined. 
By Mr. Otterson. 

©. Please state where, in your last answer, Mr. Kilburn’s 
statement to you begins and where does it end? 

A. In regard to the re-issue of the patents ? 


go 


Q. You have said that Mr. Kilburn told you something 
or other, and upon that ground it went in evidence. I want 
to know what, of all that rigmarole, did Mr. Kilburn tell 
you? 

A. Icannot tell you word for word, but that we signed 


the contract 
©. Confine yourself to exactly what you have already 
said, and tell us what Mr. Kilburn told you. 

A. Irecollect his telling me about the Stark and Maine 
patents, and wanting me to have mine re-issued, and it con- 
tinued along so for three or four or five months, and they 
had Messrs. Harding and Collier examine it, and give their 
opinions upon my patent, as to its validity. 

©. What did Mr. Kilburn tell you Mr. Howson said 
about the Stark and Maine patents ? 

A. Well he told that I would have to have my patent 
re-issued on account of them patents. He said Mr. Howson 
said so. 

Q. Is that all ? 

A. That is about all I know of. 

©. When was that conversation between Mr. Kilburn 
and youP 

A. It was between the 12th of April, 1874, and the first 
of September, as near as I can recollect. 

©. How do you fix those dates ? 

A. Just merely from memory. If I had the written opin- 
ions that we have here of Messrs. Harding and Collier I 
could tell the date exactly, because that was the end of it. 
After that there was never nothing said about it—that will 
fix it. 

©. In how many conversations between Mr. Kilburn and 
you did he repeat the substance of Mr. Howson’s statement 
to you? 

A. I suppose at least half a dozen, 

Q. And extending through that time from April to Sep- 
tember, 1874? 

A. Extending from the rz2th of April up to the time that 
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we had Mr. Harding make a thorough examination and give 
his written opinion in regard to its validity. 

(). I have called your attention expressly to the subject, 
because I expect to call Mr. Kilburn in reference to the 
same point ; did you ever have any such conversation in the 
presence of any other person ? 

A. We might have had. 

©. Do you know whether you had or not? 

A. I cannot say positively. 

Q@. Did you ever have any conversation on this subject 
with either of the three Mr. Hales ? 

A. I do not think I did; I might have had. 

Mr. Bowman—If you want to make any explanation about 
any of your testimony of the re-cross-examination, you may 


make it. 


The Witness—In making the original agreement both Mr. 
H. S. Hale and Mr. Curtis told me that any business I done 
with Mr. Kilburn would be satisfactory to all—the whole of 
the parties; that he would be the one that I would have to 
transact my business with, and the only one; so that when- 
ever I had anything of any importance to do I done it with 
him, as he would have to be consulted finally anyhow before 
anything could be done. 


By Mr. Otterson. 

Q: You say you were never requested to participate in the 
purchase of the Maine and Stark patents until after they 
had been purchased by the Hale, Kilburn Manufacturing 
Company ; is that so? 

A. I never was until the roth of May—between the roth 
day of May and the roth day of July, 1878—-never till then, 
and then I was, but they wanted me to buy it all myself and 
turn it over to them—give five of my seven per cent. for 
Stark’s patent, and turn it over to them. Mr. Kilburn told 
me if I would do that he would arrange the matter satisfac- 
torily. 

Q. Your attention is called expressly to the subject be- 
cause I expect to call other witnesses to the same point; do 


you say you never were consulted or asked to participate in 
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P P ee eee en ‘ r ee a ai a. 
\. Never asked to participate or co-operate with them In 


] . T a . -eienin | es — 5 
ue Maste1 ~in answer to several Calis made by Lne 


Mr. Bowman. 
lot 


endgdants nave produced severah dor uments 


De TT aoe ae si aie ee ae pote 
which have been offered in evidence by us: but I understand 


th ey object to leaving them in your possession. I would 
isk that they be put with the other exhibits and the other 
pap rs 1) th Cas | 

Che Master—I do not think I have the power to compel 
if) leave fnem 

he plaintiff closes, reserving the right to call another 
v sat tl iext meeting 

\d ned until Tuesday next May 2 1879, at 2 P. M 


Parties met at the office of the Master. 


Mi Bowman—We h ive closed our Case. 
DEFENDANT'S CASE. 
Mr. Iensign—The defendants propose, 


first—-l’o show that the report submitted to the Master as 
having been made from their books by the plaintiff’s expert 
is uiterly unreliable, because it charges as sales, and makes 
the basis of a liability both the order-book and the sales- 
book entries, and for other reasons. 

Second—To show that the account submitted by the de- 
fendants in answer to the plaintiff’s call 1s correct. 

OQ, D. Roberts called and examined. 

By Mr. Ensign. 


Witness produces memoranda. 
| 
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@. Have you examined the report you have presented ? 

A. I have examined part of it, as far as we have been 
able to go. 

©. Did you find it correct ? 

A. No, sir. 

Q. In what respects is it incorrect ; what are the discrep- 
ancies ? 

A. In many respects; it/has many discrepancies. 

(). Please state them. | 

A. We have quite a list here of discrepancies. 

By Mr. Bowman. 

©. What is the lst taken from ? 

A. From the acesants of the plaintiffs. 

Mr. bowman—i wouid rather that the books be produced 
and the discrepancies pointed out from them. I object to 
the witness stating from the memorandum. 

To Mr. Ensign—We have submitted an account which we 
contend is correct. I understand your position to be that 
it is not correct, and you. propose to show wherein it 1s 
erroneous ; the only legal way to do that 1s by turning to the - 
books themselves, and pointing out the errors and mistakes. 

Mr. Ensign—I was under the impression that the books 
were here, but I find that they are not. 

Adjourned until Monday next, May 26, 1879. at 3 o'clock. 


Philadelphia, Monday, May 26, 1879. 
Parties met at the office of the Master. 
Present :--The Master, Mr. Bowman, Mr. Everitt. 
On account of the absence of Mr. Otterson, adjourned 
until to-morrow (Tuesday), May 27, 1879, at 3 P. M. 


Philadelphia, Tuesday, May 27, 1879. 
Parties met at the office of the Master. 
Present :—The Master, Mr. Everitt, Mr. Otterson, Mr. 
H. S. Hale. 
On account of the absence of Mr. Bowman, adjourned 
until Thursday next, May 29, 1879, at 11 A. M. 
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Philadelphia, Thursday, May 29th, 1879. 

Parties met at the office”0f the Master. 

Present: The Master, Mr. Bowman, Mr. Everitt, M: 
Otterson, Mr. H. 8S. Hale, 

Examination of Owen D. Roberts resumed by Mr. Otter- 
soni. 

©. Ishow you exhibit No. 5, being the report of the ex- 
by plaintiff. Exhibit handed witness. Have 


— 


pert employec 
you examined that report ? 

A. Part of it. 

©. Is it correct ? 

A. It is not. 

Q 
A. Inseveral. He claims on goods not part of the pat- 
ent; he claims goods never delivered; he claims on goods 


In what respect or respects is It incorrect ? 


returned ; orders that are duplicated; amounts claimed 
above the list price; on goods sent to stock our branch 
stores ; and in other respects. 

©. You say goods not delivered ? 

A. Yea, air. 

Q. Specify some, referring to the page of the report ? 

A. I find the first entry on page 1, of this report, for 
$40. he article charged there was never delivered to the 
customer. 

Q. In which of your books does the entry occur to 
which that refers ? 

A. Order book L. 

Q. It is only in the order book? 

A. Yes, sir. Order-book L; page 456. 

©. Tell us what that order-book 1s? 
. A memorandum of orders given. 
©. And does it imply a sale or charge at ali? 

A. No, sir. 

©. Point out any other errors of the same kind ? 

A. In the report of the expert, page 3, they claim a pat- 
ent folding crib, for $60. 


95 


©. Where is that entered on your books ? 

A. On order-book K, page 630. That article was never 
delivered. 

©. Are there any others? 

A. On page 6 of the report of the expert he makes a 
claim on one bed-stead and one child’s bed-stead, amount, 
$155. 

(. Where is that entered on your books? 

A. In order-book N, page 68. The goods were never de- 
livered. 

©. What comes next >—Look at the same folio of the re- 
port ? 

A. One bed-stead, $82.50. The goods were never, de- 
livered. 

(). Where was the entry? 

A. Page 631, order-book K, p. 3 of No. 5. 

©. What comes next ? 

A. On page 7 of his report one bed-stead, $50.; order- 
book N, page 114; the goods never delivered. 

©. Go on and give us a statement of those errors ? 

A. On the same page of his report they claim one bed- 
stead, $80., order-book N, page 146; goods never deliverd. 
On the same page of the report, another bed-stead, same or- 
der-book and same page, $70.; never delivered. On page 


10 of his report they claim on one bed-stead $50.; order-book 


N, page 175: goods never delivered. On page 26o0f his re- 
port, order-book N, page 590, they claim one bed-stead, 
$108.; goods never delivered. On page 26 of his report, 
they claim on one bed-stead $53.50, order-book N, page 529; 
goods never delivered. 

©. Are there others in the same condition? 

A. I presume there are, ‘That is as far as we have exam- 
ined the report, up to first January, 1876. 

Q. There one others still, are there not ? 

A. Yes, sir: but the order-books are not here. 

©. Can you tell what the order-book is? 

A. Yes, sir; on page 21 of his report he claimed a bed- 
stead $115., order-book O, page 212; goods never delivered. 


- ae 
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On page 24 of the report, order-book O, page 455, one bed- 


stead, $113.; goods never delivered. 


©. And none of those order-books and entries imply a 


qQArCPRe 2 
Li hs 


A. No, sir. 
©. Do you find entries of debit in that report for articles 
which had been delivered and were afterward returned ? 
A. Ido. 
©. Will you specify a few of them ? 
A. Page 1, of his report, a claim ona folding bed-stead, 
1r0o0o., fourid in sales-book R, page 216. That bed was af- 
terward returned to us. 
(). What is the entry of this return ? 
A. The entry is a credit entry in our journal D, page 399. 


y} 4 ] » 90 4-aeay ] 5 - , - ] > ‘ry > Aya 3 j 2 a 
©. What other entry have you on the same page of the re- 


ee 


\. A folding bed-stead, $150., found in sales-book R, 
page 286; the bed-stead was afterwards returned. 


- . 
J. And credited ? 

‘ y . e o } 7 

\. Yes, sir; by an entry invoice-book D, page 207. 


1 
Tt } : a 


(). Kefer also to page 3, of the re] 
< > J) i 


A. One crib, $45., found in C. O. D. book, page 290. 


Ort r 


That was returned. 

(). How does it appear to have been returned? 

A. By our usual mark, in leadpencil, ‘‘ returned, C. O. D. 
.’ On page 4 of the report is an item of $40.50 for 
one crib, charged on C. O. D. book, page 290, and the re- 
turn of it entered on C. O. D. book, same page, by lead- 
pencil mark across the face of the copy of the bill. The 
same $40.50 isa duplicate of the same $45 that we have 
just spoken of before. 

Also, on page 5, of the report, an item of $160, for one 
bed-stead, found in order-book M, page 131. This bed- 
stead was an exchange for a crib we delivered to this party 
and the dtfference between the two prices of the crib already 
delivered and this bedstead was $25, for which we have 
given the plaintiff credit in our own account. The ar- 
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rangement of the difference was made after the order in 
the order-book charging the $16c, as the price of the order. 

(). Had you sold the erib? 

A. Yes. sir. 

(). Does that appear in the report at all? 

A. The crib, the parlor bed-stead, as appears in his report, 
is on page 2, of that report. $75. It appears in his report 

Mr. Bowman :—Is Mr. Roberts speaking from books, or 
from his recollection of these itemized instances? He 1s re- 
ferring here to various transactions running through a con- 
siderable period of time, and I would like to know whether 
he is speaking from his memory, or from books and records 
in the possession of the defendants. 

The witness :—In this particular instance I speak from my 
memory of the transaction. 

©. By Mr. Otterson: You were personally cognizant of 
it, were you? 

A. Yes, sir; I was. 

©. Turn to page 8 of the report, the item of $80? 

A. They claim on a single bed-stead, $80, charged in 
sales-book T, page 69: and the same was returned and cred- 
ited in our journal E, page 29. 

On page 9, of the report one crib is claimed, $57.50, :en- 
tered in sales-book L, page 419; it was returned and cred- 
ited in journal E, page 261. 

On page 15 of the report we find one bed-stead, §140, 
charged in sales-book S, page 527; goods returned and cred- 
ited in journal FE, page 44. 

On page 21 of the report one bed-stead, $55, charged in 
sales-book S, page 639; the goods returned and credited in 
invoice-book D, page 243. 

On the same page of the report, one bed-stead, $140, 
sales-book S, page 668; bed-stead returned and credited in 
invoice-book D, page 243. 

Page 26 of the report, one crib, $40, foreign order-book 
N, page 572; goods returned and credited in journal E, 


page 244. 
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©. What about duplicates? 
\. I find quite a number of duplicates ; 
the same goods when 


amount claimed 
entries in the order-book on 


sharged. 
7. Illustrate, please P 
A. On page 3 of the report of the expert you will find a 
bed-stead $150, found in order-book K, page 630, which 1s 
a duplicate of a bed-stead charged in sales-book S, page 32, 
which appears also on page 1, of his report. 


Mr. Bowman :—I must object to this line of examination. 
[ was in hopes it would not last long; but if the books show 


the witness can refer to 


— 


these facts I want them here so tha 
them in his examination, and point all of these errors. 

Mr. Otterson:—The order-books with one or two excep- 
tions are here, and all the other books but the journals. I 
gave directions to have them all here and supposed they 
were. Undoubtedly you have a right to have them here. 
‘To the witness.’’ Do you say in your last answer that 
an entry from the order-book, first copied into the expert’s 
report on page 3, from your sales-book, is copied in his re- 
port on page 1, and that all those entries refer to the same 
transaction ? 

A. Yessir. 

©. On page 3, of the report is what? 

A. One bed, stead, $100, foreign order-book K, 631, 

and there is a duplicate of the charge in the sales-book ~~ 
xe 32, and entered into his report, page 1. 
©. Are there any more of that kind of entries ? 
\. Yes, sir; On page 3, of his report we find one bed- 
stead claimed at $110. Found in foreign order. book, K 
page 631, which is a duplicate of a charge in sale-bock S$ 
page 61, found in page 1, of his report. 

[In page 3, of his report there is an entry of one crib, 
$45, found in order-book K, page 631, which is a duplicate 


of one found in sales-book S, page 50; found on page 1, of 


his report. 
In the same page of his report, page 3, 1s a crib, $55> 
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order-book K, page 631, which is a duplicate of an entry 


from sales-book 5S, page 69, found on page 2 of his report. 


On the same page of his report, 1 crib, $66, order- 
book kK, page 631, which is a duplicate of a charge found in 


sales-book 8, page 32, found in page 1, of his report. 


Xu 


On page 5, ofehis report we find a claim on a bed- 


stead, $100, found in order-book N, page 48, which is a 
duplicate of a charge in sales-book S,. page 132, which is 


also « harged in his report, page 5, DSIIO. 


On page 5 of his report we find a. bed-stead at $110, 
found in foreign order-book N, page 48, and on page 15 of 


his report we find an entry of the same bed, sales-book S, 


page 52I, and entered there at S95. 

On page 5, of his report, one bed-stead, $100, found 
in order-book N, page 61, which is a duplicate of a bed- 
stead on the same page of his report, page 5, charged in 
sales-book S, page 141. 

On page 5, of his report, one bed-stead $85. Order- 
book N, page 61, which is a duplicate of an entry in his 
report, page 14, charged in sales-book S, page 496. 

On page 6 of his report is a claim on a_ bed-stead, 
$85, found in order-book N, page 68, and the goods were 
not delivered. 

©. The next item is $70, on the same page? 

A. My answer is the same as to the last sum. On page 6, 


- 

of his report, a ¢ hild’s bed at $70, Order book IN, page 08 ; 

goods never delivered. 
QO). | ALC 4. Pid ° 


A. On page 7, of his report, a bed-stead at $75. 


/ 
book Se page 157; which isa duplic ate of a bed-stead, page 
6, of his report, $100, found in order-book N, page gg. 


Page 10, of his report, order-book N, page 175, an 


Sales- 


entry of 2 beds, $95, each, and on page 12 of his report is 
a duplicate of one of those beds at >95; found in sales-book 
S, page 343 that is to be explained from the fact that one of 
those beds was shipped at a separate time, and consequently 


charged separately. 


On page 11, of his report we find one _ bed stead, 
120.50, found in order-bcok N, page 247, which is a-duplt- 
ate of a bed-stead, $120.50, page 13, of his report, and 
found in sales-book S, 380. 

Page 11, of his report 1 bed-stead, $80,found in order- 


, AT y . e om Ris s° ead ‘ - ; | , = q > 
book N, page 200, Whit his a qcupiicate ®ia bedstead. SOO, 
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on page 18, of his report, found in sales-book S, page 547 

Page 11, of the report one bed-stead, $100, foreign 
order-book N, 257, which IS a duplicate Ola bed-stead, SIoo, 
page 13, of his report, found in sales-book S, page 407. 

Page 12, 1 crib $40, found in order-book M, page 
the same bed being found on page 12, of his report, 
sales-book i # page 210. 

On page 16, of his report 1 bed-stead, $105, found in 
order-book N, page 320, as also in his report, page 15, of 


the same amount, sales book S, 528 


Page 22, of his report, 1 bedstead $95, sales-book S, 

page 699, and the same bed on the same page, $95, found 
, page 433. 

Page 25, of the report, 1 bed-stead, $130, found in sales- 


in order-book N 


book N. page 779, 1s the same bed as on page 23 of his 
report found in order-book N, page 516, for the same 
amount. 

Page 25 of his report, 1 crib, $58.50 found in sales-book 
S, page 779, 1s the same crib, for $50, found on page 23 of 
his re port, in order book N, page 510. 

Page 26, of his report, 1 bed-stead, $45, found in order 
book N, page 592, the same bed being found on page 28 of 
his report charged in sales-book S, 866. 

Page 28, of his report, one crib $40, sales-book S, 831, 
same crib found on page 26 of his report, $40 foreign order- 
book N, 572. 

Page 28 of his report, 1 bed, $55, sales-book S, 845, same 
bed, $55, being 113; found on page 26 of his report, order- 
book N, page 573. 

Page 28, of his report, 1 bed $65, sales-book S, 845, the 
same bed, $65, being found on page 26, of his report, order- 
book N, 567. 
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. thp~ 2 —— ’ thoi . . Il fone . | 7 
On the same page Of their report Lind one dedst 
N - eel er 
INO. 7, Voneered, charged at s 27> Wi im: au pli O 
} » p : } + ‘ “<y a . { ; — 
same article charged on page 34 of their report at $2 


On page 34 of their report, I tind one bedstead, N 
to three quarter size, charged at $45, which is a duplicate o 
t] > CY & 4 “+4 ‘| a “hy "(ye | f ’ ly » «ue > IO, ryt t }y —wr Te & II)? 
‘ jis Same arth i? ( l\areee On CHE VATE pact Ji Litt 1] ci 8 ) aii 
Same amount. 


prices ° 


(). Will you turn to some of them ? 
A. Yessir. On page 1 of their report | find a eri 


ens SO abov 


hee! 


charged at $66, which should have been $60, 
the list price. 
QM. Can you tell us what that is charged tn your book ? 
A. It is charged at $60. 
On the same page of their report I find one bedstead 


$t1to., which should have been Stoo. 


charged at 

On the same fage I find a charge for a patent crib, 
No. 3, at $50, which should have been $45. 

On the same page of their report one patent crib charged 
at $50, which should have been at $45. On page 2 of ther 
report a bedstead charged at $60, which should have 

On page 5 of their report, one bedstead, No. 3, charged 
t $110, which should have been §1oo. 

On the same page of their report one bed 
charged at $110, which should have been $§too. 
On page 7 of their report one bedstead, No. 3 
quarters, charged at $1oo, which should have been $85. 

On the same page of their report one bedstead, No. 3 
charged at $110, which should have been Stoo. 


On the same page of their report one bedstead charged 


¢ 
he 


' 


g¢100, which should have been $95. 
On the same page of their report one crib charged at $60, 
which should have been $57.50. 
On the same page of their report one single bedstead 


charged at $45, which should have been S35. 
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Un Sahl page of their report ¢ e hedstead char { 
: } es j 
SO2.25. SNOUT Nay 1) n SOC 
, , + . . ] ’ } } ; 
(on the vATV}E prcte ( leir report one heastead d <(l 
— 7.2 = . a i ~— 
S07 snmoutid pay n SOc. 
{ ) ’ ry ¢ > =~ { TT} ’ " . ‘1 } al 7 } hay, } ‘ 
eee | ( > di t ( () « ( IITCISLS iq ( 1a] J (i SJ 
tA hay, } . 
OuULid ive peen S22 
Li renee pass LilCil PPOTE OF Pw ERT wee LE C ila { j i 
7a ree) | = — 
‘ = e oO tail il ( ) | S% 2 ZI 
q )} ‘ sf cyt th } 7 ? r 1) ¢ } ‘ } Ya 5) ricyr P } ee | 
} | oO; 20 OF trie CDO! () é: eCPQACl ¢ largved ;: } 6. 
; 1 1, 
ate nave DVD nm SOS 
> , | , 
(Qn the same pag yt the report on fead a? 
~ re 2) wid gh by i} e 
NS js i | Bayes 8 ela 
' . ] 3 | | i 
{On the same PO ¢ OT tne rcix ()1) ray? CiiaTrVeecd nO 
i 
’ > i | 7. so _~ he ‘eal 
sMouIad Nave veen §$57.5¢ 
On the same page of their report one Ddedstead chare 
i , ] a 
SOO, SNOUIG Nave Deen S&7S 
— . 
7 ] ’ t +} aaa, 2 4 S ] 
() i ‘ Sale pct L ¢ )} i ad gae ri One (*] > C hci Ci ‘ SU 
i ) i . 
} ] | a. ite aa 
mould Nave peen S57-5 
: ees arn es ae ee uid 7 a eee , } 
(On the same page Of thelr report one heds ead cnal G at 
f } wld ; eo 1s> — 
SU e wa | haiVe iIC C » 
q : ; 
(On pac 27 of their report on bedstead charged Sis 
‘ ’ 4 
— 
mOUIG Nave Veen S43. 
V) (an vou account for these disc repancl e 
\ \s to how thev got the higher figures ? 
() Yes sir 
J° 
a No sir 
- ] — % _— - ce cela sa a . 
©. Do not the higher tigures appear 1n vour book: 
x et os . 
\ | yn? ¢ . ‘ ] ‘Tale fb * | l, “> Y a va t »y i es + » 
A. cannot say, Decause i Nave Not looked at evel One 
7 t | “IT 1 >?) ‘Oa if ly my ACTreP it} ? | * ] a 
neir items to see lf they agri Wi1ti) OUTS. i ) \ MVed 
t +] +] ¢ 
see if they agreed with our correct prices in these 
& 
> . , ] ; oe 
©. But you know that the sales were at the lower prices 
? | i | »? } °s* 
hat yo kava Ty } (ko vou ? 


x 
’ 1 ° , 


have said that Mr. Hoffman has higher figures in | 


than the articles sold for ? 


\. In many instances the mattresses and springs 


na lump price, and 


a 
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ow 
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oe) 
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Cp 
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me 

IO 
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w 
o~ 
mere 


as How qo you account for thnese dadscrepanc 


~e 


the reductions on these mattresses and other artic! 


FOO 


f 
~ 
- 


' 


e } — a9 P . . € 2 } ° ries r ‘ 
t made enough allowance for those articles to get at the 
correct price of the bedstead. 


- : | 7 4 - ; . 
(). Did he deduct for the mattresses and springs and othe 


‘ 1 "y 
\ He deducted for the mattresses 1n most cas 
“ } = 
Q [| want you to be sure on that subject, because [ u 
oe re pe , ' ine 
derstand the piaintiff to be « laiming here for mattresses 1 
springs as 1f they were a part of the bedstead ? 
| - . . ‘ +> oe > -— . ] + . ] - + n > ; 
\. He claims for springs under all circums s, but not 
: he " ‘tra cr nna + Li ee 'T ry . 
Pr thiaitresses under ati circumsiances. 
i | ] matt thea 
) \ itis Py caticuiatmine suci ( the matters that 
vets the price S TOO nigh 
(7 
\ s CS Si] 
. , 1, os } '. } * aa } 7 “ - i ’ - a } 
Y). Are there othe Charges in that report as li tor goods 
1 ae ne ean, i cats - ——* ee ry 
Sold, OF Which vour DOOKS represent oniy the transrer ol 
¢oods from one store to another or branch store: 
\7 — a % 1 acd | - Re } Be a. . 
\. Yes SIr. [ find in then report that all goods that ar 


2 7 } ’ ° E 
consigned to our branch stores on sale, are charged in then 


report as goods sold. 
1] - Bie oe | , se ] branc! 
J. How do those PoodsS Which are solid by the branch 
em aeteie went rour books? 
Stores actually get On your DOOKS: 


\. ‘The goods sold from the stock furnished our branch 
stores are returned to us by weekly return sales. 
(). How do they get on your books? 


A. They are already in memorandum by the bills we send 


<r 
them. We keep with these accounts a merchandise consign- 
ment account, and when these goods are returned as sold 


they are transferred by journal entry in their total to the 


regular merchandise account on our ledger. 
©. Ido not quite get the idea: when you ship the goods 


to the branch stores you charge them on the books? 


A. Yes sir. 

(). Do they at any time properly represent sales ? 

A. ‘Those charges? No sir. 

(). Have you illustrations of such charges in this report 


’ 
+ 4 


but are actual debits to th 


2 


which appear to represent sales, 
report ? 


A. Yes sir. 
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S. B. LT. 230, Taylor & Smith, 1 bedstead, ash, 
+5 S8o. Less 15 and 10 per cent., 

5, Be a Sot, Moses, 1 bedstead, o. S55. Less 
10, ro and Io per cent.. 

S. B. T. 623, McCarthy, + crib, 3. veneered 
550. Less 10. I1¢ cd 1c per cent. 

S. B. T. 821, Lippencott side rails and improve 
ments, S14 Less 10, 10 and fo per cent 

% b. a O71 (sregvor\ 1b dstead So. €ee¢ | re 
lo, ro and to per cent., 

S. B. S. 876, J. Jones & Son, 1 bedstead, o 
$55 Less 10, 10 and fo per cent 

QM. B. O. 570, Barnes, paid, 1 bedstead, 34 
$45 Less 10, 10 and 10 per cent. 

O. B. O. 153, Cheney, paid, 1 bedstead, 3 ve 
ri¢ ered S95. Less io, 0 and 10 DCF ¢ i 

Ss. B. T. 78, De Coursey, exchange on bed,s$15 
Less 15 and 10 per cent. 

O. B. M. 601, Cox, paid, 1 erib, veneered, 3 
¢5o. Less 10, 10 and 1o per cent 

QO. B. O. 16, Jenks, paid, 1 bed, 34 pln, $70 
Less 10, 10 and 1o per cent 


IdQ, 


Dobbins, I crib, 4 veneered, 


+ 
hg a ) 
$57.50. . Less ro, 10 and 10 per cent 
peven per cent. royalty 
New Yark store, 1 Centennial bedstead 
rer 2 ] acc J 1s 79” ta yf 
S355 sCS rio, 237 per cent 


QO. 
A. 


ounts 
dental 


What do you mean by these exceptions ? 


01.20 
10.10 
39.45 
[O.21 
10. IC 

1O. 1¢ 

22.80 
09.25 


[ mean that these accounts which we put here are ac- 


of 


ly overl 


account. 


QO. 
\. 


oked. al were not 


ne luded 


in 


f beds sold that in making the accounts were acct: 


the first 


Or not in any account rendered to the plaintiff ? 


Yes SIr. 


steads on which the defendants allow 1 


\ od J ‘ ‘ | ania 
Q but does not show the ] . een made 
r . | | 
+ ‘ rc rT Fi iI i \ GF OCI rWiIs i 
a 4," 
\ y() 


\ \ ) 2 j | Lf} ( CLSLE icisS. Nos. LO 
fe 2 ., it peeh v( With th net Drice 
aEe ] ' 
J. \ ec 1} 
‘ Y : 
Tay P . 
() Wh are e Dedstea IO ll F 
\ Bedsteads NO. 10 Il % dsteads w tierent ar- 
| } ] +? | + ‘ 
rangement, i ve Sve. SO fai | understand | ent Oo 
NA i rriT? ‘ , ' lore | s | ri , ’ } ‘ . . I 
iVi} \ iit e Vy i Li C Oti CiC ict di Cl ( ‘ i \ i) yy 4 { ~ Da Thi 
i 
“, } | i } } } ¢ | | } 
LNG i} il Hhacr which tTHes cts -aie * i i » Na\ 
: ;, 
‘ : 
aritt 
4 Yes sir. 
. 1 
O And does ft } roCOUN represent 
\ Yes sir. 
{ ) Was it correct to pav that rovalt ( Lr 
, é 
\ | + ‘ bh] t y . ‘ t } } ' ] 
aim not avie tO say Trom My Ow i Vv Ge 
= ] ‘ ' ! ! j 
as Do you know Lice What pat - DCGSTCaAd 
were made ? 
| ] »| > | . » fi} ] > a T | \ ’ s ; ? 
a believe they aii Under The Stark and Va t Pate nil 
. 4 } } } ie 
. Does this account show what royalty was paid upon 
re | | ’ rt 1 5 
tnose peasteads 
te ’ aa oa ° >c } é ' at 4 = : 
A. No si - a does not snow the eCxact amount tnat has 
been paid. 
Lt 2 What does No. 3 represent ¢ 


A. Exhibit No. 3 represents the bedstead N« 


sold—also under the Stark and Maine 


» tl made 


bis 


[f it purports 


to be a copy from some 
production of the orginal. 

Mr. Otterson:—The statement 

convenience, and for the 
WW] } 


Wa 


thdrawn, and we won't prox 
statement reters to, 


itterson: 


1 ’ 
POOK h 


anded ‘witness, 


November 14 


CR a RRR IRN PE ee ee 


January toth; ’78 $161.80 signed, EK. E. Everitt. 
February 11th; $96.74 . ' 
March 11th; $85.68 ; si 
April roth ; $70 ” 
é¢é é¢ 


April 12th; $1106. 


20 
Will you state how you got 1 


] = oF - , 
nt sales rendered trom tne b1 


ipon your books from the 


anch stores, the merchan- 


aise which 1s contained In consignment accounts whit h have 
. ] 
een reterrea to ? 
ro.3 yon { ‘ Y 7, }: 
A. With our branch of stores wi Keep a Mercnandaise 
? i 4 “} 17 | } 4 ]] y ] ) 7 7 ‘ vg » 
nslgnmMent Account and ali goods sent ror Sale at those 
. _ + 4 | ty 1 
stores were charged to that account At the end of each 
rem ee x ‘ > i i * | f f fe . . . 
h from the weekly returns from the different branch 
+ y 1 lta . ‘ YY ¥ tha 4 . 1 tha TrOOro | 11 1] 
stores, we ODtalb an cecount ofr the voods that were actually 
Va. i T } . t >< : ] hy ‘ ] 1} | Lm TY ty: , ferred t} " 
5 4 ( 4 LHOS* Stores. € 1i¢ i y «A Ot} ii ; Cntry. trans eTrTeG Line 
] » ‘ “nh. Ay > _ . ¥ : ‘ . f ‘ ‘ 
ictual sales from the merchandise consignment acconnt to 
Ir reguiar MercnaNnalsSe Saic¢ accounl 
() In the report of Mr. Hoffman, is any notice taken of 
. > * | 
se merchandise sales ? 
\. here is not. 
(ross-Examined 
t >) 7 Die - 4 
By Mr. Bowman. 
( ) You are the hief book- | Yr too i lefendant 1 ¥*¢ 
4 you alt Lilt Fee. ee LIU) ™N Ft b/ | iC) ] ae ( we idia ~~ i 
x + 
l Tit ? 
\ 
io & | alll. 
a, And ror now ions ive vou peen 1n tnelr service?’ 
4 4 
en : 
\ Nearlv eleven vears 
{) Have vou given us all of t corrections 1n their ac 
1 (= } a i 
nts wll Vin RF veritt— vou speak of the iwcount oft AVE: é 
rUVel (——T I ccount which Nis DOOK-Ke« pel furnishes —being 
( rec : | want to know whether vo lave point a out all ' 


] . 
Ne] 


—— a ! 
ana wnel 


Vou want 


Q). Yes sir. 

\. No sir. 

(). ‘Phen you are unable to state of your own knowledge 
how much the defendants owe him for royalty ? 

A. Nosir; my knowledge comes from the books; I am 
able to state the amount from the accounts I have shown in 
the books of the house. 

(). Have you examined the books yourself ? 

A. Yessir; I have. 

(). Will you state who made up the account showing the 
defendants’ indebtedness to Mr. Everitt ? 

A. The monthly account I rendered to him. 

(). The one which has been furnished in this investiga- 
tron, | mean. 
A. Mr, Hale made up the account. 


(). Is he one of the firm ? 


A. Yessir; he is the treasurer of the company. 
(). Has he anything to do with keeping the books ? 
A, He has the superintendency of the office work; gen- 


eral superintendency. 
j ' < — bs _ ae, 
C). But has nothing to do with the book-keeping 4 
\. Nosir. 


(). In yonr examination-in-chief, you stated that Mr. 


. ° . ’ z 4 oi ] ‘ ] 
Everitt claims on goods not part of his patent; will you be 
kind enough to state what goods they are ? 


— 


woe 
—_~ 
a 
j 
J 
o 


\. I would mention flexible springs, ma 


that is all I call to mind just now. 


] = + + 4 ‘ “i ' ] , > . _> + - 
f 7. Hay e vou ever read nis patent And bIproy ements 
Fi . . 
A I think I have. 
a, do vou claim to be an expert on patent 


A. | do not. 
(). ‘Then when you speak of his claiming goods not part 


hat 1s simply your opinion ? 


~— 
— 


Is patent, 


QO} 


A. Yes, sir; my general understanding. 
(). Your opinion and general understanding of patents ? 


Yes sir. 


the usual mark of delivery; there was never any charge 
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— 


our book for that article. 


J. 


[hen you say it was never delivered because there 


no mark on the order book showing its delivery ? 


“ A. 


There is not the usual mark of delivery—no charge on 


the book for that article. 


(), 
Ai: 
Q. 
A. 


order. 


What do you mean—a credit charge ? 


No sir; a debit charge. 


If it had been a eash sale where would your entry be ? 


Our entry would have been a mark of ‘* paid’’ on th: 


and the cash would have been entered in the petty 


ach _h Ly 
CasSn-DOOK, 


(), 


Who usually makes the mark you speak of, which in 


dicates the delivery of an article ? 


A. 


Out-Ol- 


The city clerk, if a city order; myself, if an 


town order. 


7. 


te A. 


A. 


£ 
x 


am, 


A. 


Did you ever know him to miss any ? 
No sir: 
Never did ? 

No SIV. 

Have you order book wade © we here ? 


Book produced. ) 


[ did not. 


Yes Sir. 
Refer to page 456; which is this item of $40? 
(Indicating the item.) ‘‘ One folding crib.”’ 
This is the order book, 1s it ? 

Yes sir; this is the order book. 


Will you point to the usual mark indicating the de 


livery of an article ? 


(Witness does so.) It is a cross, straight up and down ; 


and that (referring to another mark,) is our usual mark o 


countermanding an order. 
Q. 
ticular entry ? 


A. 


Do you know who made the cross opposite this par- 


[ could not give the name or the party, I know the 


name of the clerk who was in charge of the book at that time, 
ind I presume it was he. 

©. What does that mark mean (indicating mark in book) ? 
A. Delivery. 


? 
| 


©. And that (indicating) ? 

\. Delivery. 

(. Both of them ? 

. Yes sir. 

©. I want you to state the books in which any entries 
would be made of sales of the Everitt bedstead. You have 
sot your order books here; | want you to state the books 
into which any entries have been made in that establishment 

: 


of the sales of Mr. Everitt’s bedstead ? 


9 First comes tne orde} book. tnen the Sales DOOK. lt 


ayment was made at the time the order was given, the cash 


> 


] ? , . 4 ] 1. ] ~~ « r ] . 
ve in the petty cash-book, and not vyoany turthel 


entry would 
than the order book ; if. the bill was to be charged, it would 
go from the order book to the sales book, from there to the 
journal, from the journal to the ledger. Cash payments for 
bills charged would be entered in the cash book, and from 


here taken to the ledger. I have now mentioned all. 


©. You are speaking of the ordinary business here 1n the 


©. What course would they take in sending them to your 


branch establishment ? 


A. The order would first be entered in the book which 1s 
called the order book of the branch stores, and from there 
charged to whatever store they were sent to, and the bill 
copied in our regular sales book. This charge would be 
transferred to the journal under the head of merchandise con- 
signment account, and from there to the regular store account 


in the ledger. 
Have you order book ‘‘ K.’”’ here? 


(Book produced. ) 


(). In order book ‘* K,’’ page 631, in your examination- 
in-chief, you referred to an order for $155 ? 

A. Yessir. 

(Q. You stated also, in your examination-in-chief, that 
those goods were never delivered ? 

A. Yessir. 

@. Will you state why you are able to say they were neve! 
delivered ? 

A. For the simple reason that the usual mark of delivery 
is not made on the order book, and there was no charge of 
that article in our books. | 

Q), Do you know who made that cross indicating no de- 


livery ? 


7, Please State. 


here indicating no deli CTy ; there 


cr 


A. There is no mark 

is the absence of the cross. 
‘ ©. The absence of the cross means no delivery ? I under- 
. stood you to say that a certain cross indicated delivery, and a 


certain other cross indicated no delivery. 


A. I said the absence of the usual mark of delivery indi- 
cates no delivery. 

©. What does this mark mean opposite the first entry ? 

A. That is the mark of delivery, and billed. 

(). Then where goods were not delivered you made no 
mark at all? 

A. No mark at all. 


©. Can you state why those goods were not delivered ? 


A. I cannot. 
©. Is not that a mark of delivery opposite the second 
* article—the second entry? 


A. I think not. 

©. Is it not a cross, just such as you stated indicates a 
delivery of goods ? 

A. It isa very faint cross, and, to a man acquainted with 


this book. would show that it was an error on the part of the 


lerk, getting on the wrong line. 
©. You have no personal recollection. about it. have vou ? 


A, I have not. 


= 
©. You cannot say positively whether the mark ts there 
erroneously, or not ? 
A. I cannot. 
©. Then it may mean a delivery and it may not, you are 
ot positive ? ; 
A. Nosir. 
(). Then it may mean a delivery, and it may not? | 
A. To me it may not mean anything but a mistake. | 
©. ‘To you it may not mean anything but a mistake ? | 


ms Yes sIr, | | 


(). Yet you would not like to swear that it is a mistake ? | 
+ . . . * ; oe 
A. No, sir; because I have no positive knowledge on the 
biect 
©. Taking the other articles in that entry, are you al 
oO say that none of those articles were delivered ? 
A. lam. 
(). Do you base your answer upon the fact that no cross 
is made opposite to them ? 
A. That is one reason, and the other is that I have per- 
sonally examined these entries and find no charges whatever. 
(). In the books? 
A. In the books. 
Adjourned until Wednesday, July gth, 1879, at 11 A. M. 
a. 


The meeting arranged for Wednesday, July gth, 1879, was, 
on account of sickness in the family of Mr. Bowman, ad- 
journed until to-morrow, at 11 A. M. 


so) aS 


Philadelphia, Thursday, July roth, 1879. 
Parties met at the office of the Master. 
Present :—Mr. Bowman, Mr. Everitt, Mr. Otterson, Mr. H. 
S. Hale. 


Cross-examination of Owen D. Roberts resumed, 


By Mr. Bowman. 


(). In your cross-examination, at your last meeting, you 
spoke of using different marks in your books to indicate the 
the delivery and otherwise of the goods. I would lke you 
to explain the different marks used 1n. keeping the books of 
the defendants, and what they indicate ? 

A. I think I explained that the mark of delivery was a 
simple straight cross, made in the folio column of the order 
book, and the mark ye used to indicate that an order was 
countermanded, was a cross with a line running from the 
corner of the square between the columns in the shape of an x, 

(). Are those the only two marks used in keeping the 
books to indicate the delivery, or the countermanding of the 
orders of the goods? 

A. Yessir; those are the only two marks. 

(). What indicates no delivery of goods ? 

A. The absence of any mark at all. That would be the 
indication of the order book. 


— 


J. And these marks were only made on your order books? 

A.  Teeow. 

©. Were they made by any particular person ? 

A. Usually by the clerks having charge of the different 
order books. 

Q. And you would rely on their accuracy in making 
them? 


A. Yessir. 


i 20 


©. Who adopted this system of making those marks ? 

A. I did. 

(). Did you ever know them to be used in any other sys- 
tem of book-keeping in any other establishment ? 

A. Nosir; I never saw them until I used them myself. 


(). In examining the accounts furnished by Mr. Everitt’s 


expert, you referred to the order-books to ascertain whether 
the goods charged in his account had been delivered or not? 


(). Where you saw no marks you took it for granted the 
goods had never been delivered ? 


A. Yes sir. 

(). And where you saw the marks indicating delivery, 
you took it for granted the goods had been delivered ? 

A Yes sir. | 

©. And where you saw the marks indicating that the or- 
ders had been countermanded you took them for granted ? 

A. Yessir. 


©. Did you refer, in any instance, to the cash-book, to 
see whether any of those goods so marked or indicated as not 
being delivered had subsequently been delivered and the 
cash received by the defendants ? 

A. In all doubtful cases we used every book. 
©, I mean in your examination of the expert’s account ? 

A. Exactly; in all doubtful cases we examined every 
book, to be certain that the article was or was not delivered. 

©. You only did that in cases where you had doubts ? 

A. Yes sir. 

©. Youcould not carry all these items and transactions 
in your mind; by referring to the order-book could you tell 
positively whether the cash for the goods mentioned there 


« 
7 


had been received or not, without referring to your cash- 


book or your ledger? 


\. Nosir; wecould not; and in all such cases where 


> = 
[2; 


the goods were not marked, as I said before, we looked at all 
the books that would be apt to show whether the goods had 
been delivered or not. 

@. In examining the account furnished by Mr. Everitt, 
what period of time did you cover ? 

A. From the beginning of the transactions with Mr. 
Everitt up to the first of January, 1876. 

(). And you stopped with January, 1876? 

A. Yessir. 

(J. During that period who furnished the monthly state- 
ment to Mr. Everitt ? 

A. You mean the party; by whom? 

(). Yes sir. 

A. One of the clerks in our office. I think Mr. John 
Dimmock, during that period made up the account. 

(). wid he make up the statements ? 


\. I do not know that there were any statements ren- 


- , dered during that time. He made up the account of bed- 
steads sold, that was furnished Mr. Everitt. 
(). He was one of the book-keepers, was he not ? 
A. Yessir; he was assistant book-keeper at that time. 
(). Under whose direction did he make up this account ? 
A. My own. 
(). And where did he get his figures from ? 
A. From the general books of the concern. 
©. Did Mr. Everitt have access to those books ? 
A. He could have had it any time. 
(), In making up those statements will you give us an 
idea how they were made-—did you lump them or itemize 
lan them? 


A. Itemized them—every bed that was sold. 
©. What prices did you put in, wholesale or retail 
prices ? 


A. We put in the net wholesale price. 


Will you explain what you mean by the net wholesale 


A. Yessir. We had what we called a lst price; from 


this list price there were given certain discounts through the 


) 


furniture trade. In getting the net wholesale price we de- 


® 
ducted the discounts allowed to the trade, and then from the 
t price thus obtained figured Mr. Everitt’s royalty at the 
given percentage. 
(). What discounts did you allow to the trade? ten per 
C or more ? 
A. Dhifferent discounts at different times. Sometimes 15 
10; at one time 10, 10 and 5; at another time 20 and 
at another time one-third, or 33 and one-third per cent. 
(). What would regulate the rate of discount ? 
\. Our arrangement with the trade. 
J. That is, the defendants would make any discounts 
they pleased with the trade ? 
\. Yes sir. . 
(). And whatever discounts they made you deducted, and 
then from that net sum allowed Mr. Everitt the royalty ? 
A. Yes sir. 
©. From whom would you get the rate of discount ? 
From the heads of the firm, in the first place. 
(). Would the entries in the books of account show the 
discounts you had allowed the trade ? 
\. Bes ser. 
(). Supposing you would sell the trade a bedstead $150, 
what entry would you make upon your books of the price as 
» figures P 
A. Jo you mean the sales-books ? 
\ I ») you me 1 the sales-books dn 


tJ. Yes sir. 
A. The entry would be the party—to whoever it was fur- 
nished—to the firm, for one bedstead, of whatever style, and 
imbered so much, list price g150, less whatever the dis- 
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Mr. Otterson. I object to that, because the statements are 
in existence and In writing. 

Mr. Bowman. I call for the production of those state- 
ments. I am referring to the statements made up by the 
clerks, back previous to 1876. 

(). Will you explain to me the difference between a 
statement and an account ? 


A. According to the understanding of a statement here, 


rendered to Mr. Everitt, it has been a copy of the account we 
made and preserved at the office. That has been the under- 
standing of the statements rendered Mr. Everitt. 
©. That is your understanding ? 
A. It is my understanding. Of course I do not know how 
ther people understand it. 
©. Were not these accounts which you say you furnished 
im up to January, 1876, statements of the goods which you 
er his patent and improvement? 
Yes sir. 
(). My question is: In making those statements, did you 
‘ver allow him as small a discount as to per cent? 
No sir. 
(). .You always deducted from his figures more discount 
hat > 
Yes sir. 
7. Why did you do that ? 
Objected to by Mr. Otterson because it is a cross-examl- 
ation of the witness with reference to the contents of writ- 
ten papers which are in existence and can be produced. 
\. Simply because it was our lowest wholesale price. 
©. Then you published one rate of discount to the 


world, and had another in making your settlements with Mr. 


\. No sir; we did not do anything of the kind. 
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©. Why, you had arate of discount, which was to 


i = between the commencement of these transactions be- 
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( Did the defendants sell the Everitt bedstead to them? 
tt ° 1 oll 
\ | TNINK t VY did. 
Have yuu sales-book C, No. 1 here 


T Pe - J ' : y } 
wy, Wo vou Know Messrs. (ameron WX Webb 
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() Did they also buy the Everitt bedstead from the de 
enel Nn ‘ 
‘ 4 ] 
\ no SaY POSITIVeLy 
} 1} ~ rt . i + 
( } 1) » you KNOW The H rnadon E rnitul WO Mp 1h} ? 
4 ° 
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\ ‘ Sidi 
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() Did they purchase Kiveritt bedstead from the 
\ i ? Ky 7 \ ty | 
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( ) Ha VO! th <9 ler hoo i Yr () shar Se dDTe] Y 
i ul ic LICS ,UK 1e} ( Cliliv Cpremvet 
1 my 
6 —— .rY > 
} I) VOU KHDOW H Kamp ra’ ( P 
4 \/ 
. Sil 
| ’ 
Z Wid they purchase tne Everitt bedstead from the de Bee 


wea 


\ [ cannot say po itivels 
, ] ] - eee re _ ] _ = o 
c: Have you the sales-book, « overing December 8, LO74s 


ch to refer to it, at the entry o 


\. After examining the gales-book, I do not find any 


charge against H. Kampe & Company, on that date, and this is 
the only sales-book in which those bills were eharged during 
that month 
©. Do you know Mitchell & Rummelsburg ? 

a Yes sir. 

©. Did they purchase the Everitt bedstead from the de- 
fendants? 

\. Icannot say positively. 

©. Do you know Trymby & Cunningham ? 


A. 


“ Re 
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Do you know Freeman & h 


Yes sir. 
And also Moore, York & Howell ? 


Yes SIr. 


Do vou also 


} . , 17] 
know Messrs. Alle 


s i od 
Yes sir. 


, ; 
KNOW that there 18 


with these deren 


_o ee 
i KNOW ri 


vou know © 
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cet Al IF a rua I ty ee 5 cabin sae 


Aon, 


©. Will you refer to your books, and see whether they 
show it ? 

\. (Referring to exhibit No. to.) This account does not 
show it. 

©. If you have sales book C, please refer to page 0613, 
August 3d, 1876, and see if you find a charge there to the 


New York Store ? 


. 1 1 72> ‘7 eka lr 
A. (Referring to sales book ‘‘C.’’) Yes, sir; I do. 


‘ ‘e. ” zs . . ~_ + 4 ] Ss cry > o¢ os ae 
Fi August 4, 1870, one set patent folding side rails, to 


order, 6 feet 3 inches long, ash, crib style, including royalty, 
$15, less 25 cents, net $25.’’ 

(). Did Mr. Everitt receive his share of that royalty? 

\. I cannot say. 

(). Can you show by the defendants’ books whether or not 


] ] ; } 5 + | es | + 
rovalty on those side rails. because | think the were not 1n 
a Pane ae ate ee 
ended at all for a folding crib. 


, , = 2 1 
ints ever received royalties from parties for the right to use 
+} tr on 
tne mverlitt paten q 
\ ‘ + 
" go no} 


P a 7<— emul : a Pas lL, mrt bee £ tha 
Q). And You are unable to find trom the DOOKS or the 


Cit fendants anv allowance for payment to Mr. kiveritt. tor roy 
° iS « . 

ite, P - - . | ¢ . hi: y 2) | | " ? - {,s,>)7TY > , saiir a 
uty or license, to use hls pate it ane Improvements, tO] LliroOad 

" . ‘ aa » , (o> Res ni 7% ~ = * ‘ »_ } 4 > tT. <> 
companies: will you be kind enough to look over those state- 
} 1) , ] > or laf, lan . qr ] . , “vy + | aing 
ments, 1 ! d \ th aetendants, and sworn to as being 


P a a |: oe ~~ a aa eT : 
correct, (exhibits Nos. 1, 2 and 3 shown witness,) and tell 


~ — = ki >»* +} ‘ es 2 ¥ ) >» ¢ ’ 4? : = }, > — : ; 
me whetner tney evel made an \ mention of those ice ms, 1n 
ry of those statements fF ' 
- } ~ +h la ‘ , ont ar bas Pus NI, . a“ om al = 
A [ find on the last page of said exhibit No. 1, an allow- 


C amas tt<s ] : toy _—" , se 
ance of royalty on the net sum of $67.32 for an ash bedstead, 
} } I > , a — R sirn: ] ft 7597 

| to the Pennsylvania Kailroad Company. 


A. On the sales-book is a charge, on April 30, 1875, of a 


bed, and the journal entry in October is for a bed returned 

charged to the same parties on the 3oth of April, 1875. 
4 1. - ort , a — 
©. Have you any entry on the order-book of that trans- 


action—of the sale or order? 


A. Yessir; in foreign order-book ‘‘N,’’ page 366, we 
find an order entered to F. M. Holmes & Co., Boston, 
Mass., fora bedstead, No. 1, veneered, $140; one flexible 
spring bed, $1o, and one mattress $25 

©. In your examination-in-chief you spoke of the plaintiff 
in his account having made duplicate charges; will you state 
what the charge in order-book ‘‘k,’’ page 630, 1s; 1t 1s for a 
bedstead for S15c 

A. Yessir; the order 1s an order entered from Haywood 
Brothers, for one patent folding bedstead $150. 

©. Will you show me the evidence of that being charged 
twice in the plaintiff’s statement? 

A. I claim that on page 3 of the account rendered by the 
plaintiff they duplicate a bedstead amount $150, as appearing 
in the books of the defendants, in order-book ‘‘k,’’ page 
630, and charged in sales-book ‘‘S,’’ page 32. 

©. In the order-book the entry appears in what shape? 

A. ‘One patent folding bed, $150.”’ 

©. Where do you say any connection appears in the 
books of the defendants with that item ? 

A. In sales-book — page 32 

©). What is the date in the order-book ? 

\ November 5, 1874. 

QJ. And what 1s the date in the sales-book ? 

\ Novembet 0, 1574 

2, How iS hi ATtlCci€ de scYrul ed 1h the ~ i\les hook id 

\ ( npn rent to 1] i -D ds id. SiO 

(). Where do you say it next appears in the books of the 
defendants ? 

1 it will apj rin the: jour! 
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\ it next appears 1n urna I), page 372, In a DI 
SS «a 4 ‘ 
WMountInE to L OF $322.59 
} 1 1 1 
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\ Yes SI] 
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(). Is it not $165 1n the sales-book : 


A. Nosir; $150. 
(). Where ? 
A. ‘There. Indicating on the sales-book. ) 
©. ‘That 1s $165. 
A. Nosir; that is simply a memorandum. 
©. Is not $150 scratched out. and §165 added in lead 
pencil, and added up to make the general total ? 
A. No sir; it !s not. 
©. Will you explain to me why the figures were altered 
from $150 to $165 ? 
A. Icannot. I presume in arranging prices. It was just in 
the beginning of the manufacture of these things. 
(). Do you know who altered the figures ? 
A. Nosir; [I cannot say. 
©. Nor can you tell when they were altered, can you ? 


A. No SsIr. 


, } ] 
IL SOId Vou 


©. Which was your highest price number—the best finished 
bed i Mm an ? 

\ No. 12, I think. 

©. ‘Take No. 12 as an instance; what did they sell for? 


A \t different times, I think at different prices, as | 
recollect the prices. 
(). Give me the average price ? 

A. For instance, No. 12, three-quarters size, we sold at 
3170 or $180, I am not certain which, the list price. 

©. What would you return that to Mr. Everitt at ? 

A. At the hst price, less the wholesale discount. 

(). Did you have those made up with mirrors, ebony ve- 
neer and gold finish ? 
A. We had them made up plain, and finished them accord- 


of the customer. 


- ‘ - 
i ~— ~ - 4 ‘ + 
“ ut - + ~ a | ee 
— ~— > ~ - = ae - 
— rs ~—4 ~_ ~ 1) 
- _ = ous — 
-— — . - . - ane 
A mel - - -_ -- Co —— 
ae - ™ a ror 
é = ; > a ~ ¢ 
saa mee , 
“ _ - ° / 
- = _ * 
= ~— ~ ; a 4 
~ = é 
7 +4 ° “a > — 
. s a pone - 
f f - > . a 
' = = 4 _ j 
ye . - ~ grand ~~ . i 
— - os a. | 
- ° - a | 
_ 7 f ° r 
» y f 
7 ae Z - A . “ ; j 
. _ - _ ? ' 
f - ~ d ; 
roe ; - - 4 4 " ° ~— 
_ = ~ . abt _ 
= ad * = ~ 
- Z : 5 = 
-. -— ¥ vs “ + 
= “a . - -— 
- . * w as ~ sm = ’ ‘ - 
- . — . - me we a 
f y - _ — 
_ r st 
j < . ~ ; =— - 
~ . - j on j w/ 
~ “ ant bn < ; 4 _- et 
_ — ’ ’ -~ oun ° ores 
" — -_ _ . - _ f — 
. _ ~ 
— ~ - —— 
— a ey o - » ms 
- ¥ , . _ f . = 
. - - \ ~ “ “ ~- oe y nw 
~ ° - _ ¥ Sa — - 
+ o ; o _ 
J ous = =< —— 
~ - - + , 4 _ : 
, ” _ - - . (i. a - 
od m: 8 ¢ f - . i a - > = . - 
“ am = j - oo - 
. _ ° = . - rr. - . ‘ 
- 4 ~ ~ - ~~ j — — 
| a . + 
® oe & _~ e - F ; - > — oe a _ “ 
— - .. j = 4 wal — . ‘ 
- onan j - ~~ — _ae ’ ° - ° ~ a 4 
: . , ~ . , a _ 7 e ata ~ cL ~ Cr. 
ba aad . - e be . - - . -— “ _* — . 
f - ie f , . 
; 7 ae =a ; 4 : =“ j 
- rl os f - f bade — wae 2 
~ . - 6 » " - 
. ‘Ff —" — f 
> od ~~ = oat 
- a + f = jf » 
‘ 4 - “4 j , = f 
f > 4 ; . 
= - - sf 
Pa — “ ‘ 
d — an mad - A rae , 7 : : " —_ rn ‘ 1S 
~~ Pad a — A ~ VA is P : ail 
am a y > — . , 
” wa 
—_ _ _ al 
v - - aa = — - 
- = = a a » _— ’ 
a > = * — — é “ -” —_ 
- = -_ 
— —_ enna, . 


Re a Sal RT 98 x 
nee eae SORTS W TIS RS “ 


- 


tn Se 


cams y a CAG AE ent # 


_— 


2+ Re Tea TESS 


j = " ~. i 
ii . 7 . on a 
j ] a . wae - . Ps ¥( = onl = a qj 
at we — ~ - ~~ J — 
5 =. ound . —_ 
~ _ - d ~ , : guile 
. : ~ * . 4 oe ~— 
4) - = ‘ / . re - 
; f _~ - -_ — 
| : | > 
th OS — 
t ~ ~ 1 B agi 
| = . ~ J me "oO ; ~ = > ass - + 
t vu ee 7 veer ¥ ; » ~~ 
HH £ - - > f > > ont 
tf To - “gs 7 " ce “a = 
{ eS = mt r ~ ~ = os - 
r - - . . c “ > - 1) - as 
. f on — queen —_ -_ 


be - 
= " mA a ° 2 i - 
> 1 ° - P a Jt J ~ h aa — 
7 o — ~ > j . a - ~ 
~-— “ - ——| ~ an 
° - - = 4 - aw ~/ - - = os o qe ta 
“ a Fd . —_ f * : . : os 
~~ ~ 4 - 6 ~ ~ a — 
r + on f ~~ <8 o—_ - —~ s 
= — 7 4 “ -~ -_ ~ f _ 5 
_ , -_ i a a . aon “ ; “ 
= e — ¢ Bi are j . _ ‘ r oad ™ , wD 6S ie 
“ —_ — = ¢ 
— 7 ~ aes ‘ beeg . oA ~ ie = — on > or. 
bn n= L , : ~ ‘ Y “ % : — —_ Oe FT , 
; “ - ; ~~ = ; ) ome : ; mm «SF f 
wt ¥ — ~ ; x me 2 ~ a 
‘ a3 “ a F ~ ~ Pe. -~ — -— —_—— ~~ b f - —) - > a 
~_ — aie ~ —~ - - ° as ; = f —_ P= 
a ~ é ~ — > - ~ od 
ory ea | y = ) a7 = 
~ “ va & - - A j P Fin 6 al aia 
4 ~ — 4 a = —_ _ a. — anne me » —" 
om ~ ~ = I r i i - : “cai a 
>. P Poe am : a * F ad 2 i a me go 
— y ~~ om a ~ _ —f — “ 
~ wa aa = » ¢ -- ~ - si = ; hae = toe = 
> aed > ~ --- aie - — i. 4 ~ _ ~~ gue 
- nod om one - “2 — me 
—_ toad —? — ¢ = = aoe fr a - : if - _—" 7) - — _ 7 aes 
: d > agg os ” - a ~- — — = _- + 
all —s e — — a) > s . -~ ‘ me ~— = _ 7 —_ [oo — 
n . ‘ a 7 nd - - - ~ _ es puma f : ® i - 
Oo, WW ome ~ re Y - . . ~~ * - "3 , : ¢ 
° a, — ’ — —_ ~ = _ or ote _ 
= a 4 ~ " rae. - im deans 
. f f o- f —_ = — = ~ oe one - r - f fire ety aan 
~ od ed ~ - _— - - ‘ 3 a . = - 
—~ a / r aa, , pat — 
—— se e; <4 — - a j~ —_ - Ce 2 A ——y ound eee nal 
o~— = = 7 — ne ~ ar" 
- ‘ é > < ‘ = ~ 
—_ a — a — ~— a ” Fs ~ o> ’ > on “— _ ee ~ — 
; - > ) aa = = r — ~ pee ~f . 
oe F : : Fs 5 + —& Ss wc 
— _ ut ~ — f — - = - - - “ ~ pm —~ _— 
— . ; ~ — . v - 
= — f — 4 —_ 7 ~—_ = > pa - ~ - . et - = - aa - 
f > ‘ ‘ - ‘i - = ° - . 2 
4 whe > — — e - oo f ~ 
- _ 


tit 


4 
t¢ 
~ 
co 
{ 
1,4 
, 
‘ rT 
; 
} 
re Si] 


U ‘ rs = ‘il Y aie 9 “ — _ . 
. mw vos A = P f[ - — - wn f - ~ f , oe > 
+ . ow vs P -— — ~ rc 


anne ~ 
a whats — = _ ~ P = @ - @ ~ J a : 
_— ~ + > = — - — : < a ee ~ g ~ — al f << * — 
oes J > bs - oa —_ 4 = = ¥ tS 
~ ee oe j ’ = - f — te 4 
= bod . ~— ” ~ pu. 
- lf) ~~ = ~— - o 
« - la — —4+ - 
7) —~ _ As 


— 


ina 


NR ART CAN en 


I - , = ¢ 
; — - - ——s 
* 
+ a — s aed 
I ) 
| . ; a 
i } a - ; 
} - ‘ 
9% -" 
| : 
= ° ae 
| = ar 
it 7 
P - 
f 2 | 
| ‘ 
~ ‘ if ; 
4 ” 
! oe —_-< — 
P er . 
~~ “- 
“ — —4 
- a 
- S . 
= - = 
: “ , —_ - de 
2 - , 
} cee = sae. E 
e — > 
oy - <2 - . 
— -. 4 
ine A 
“ 7 _— “ewe 
- = > 
> —_ ” a ——s 
_— m 4 
. i, 
F p 
- _ — . - , s 
> al — 
— ~; - 
- ’ 7 
f - <# a ‘ 
at - “f ; 
= - « San 
_ / f - 
4 7 - - > a | 
, .. » 
“ id ™ 
: , ad f on 
f 
j _ > 
a " “3 - - 
> e 
_ - - a - — 
r - ~ = “ = f = J 
: - : / — 
¥ . . f / 
—— oe Ween - y" 
- os! oo a ee é “ ' 
> > . — at ra - - ” A _ svt 
otf - om _ Sa — _ — - - 1 ; = @ ~~ 
, » > on 
* yaad ” P 
~~ . é 
_ 
— 7 
-- — o “id 
° — | med « —s ; - = 
— ~ya am a = ~_ . : 
—" r er Pd , a J ° . a _ ~ - ~ - 
—- ‘ - —— all a — “ a —_ - 
~ — - a al a é a / - a 


we f= as — 
— — — r ; 
~/ ia ~ a ~—_ | 8) 4 i+ on 
~ ~ ~ om fod Df — bd a a ~~ ann , = 
J ° 4 aa hn ~~ _ es - nod owe . — oot 
ca > “i pod — 12 en a — Nees f -— 
eee a - *~ - all Ww ~~ — 
—_ _ - ° e if ~ a 
= ~~ od ‘ . » aes ve) 7) 
4 ~_- a al ane ~ 
Lf am ~ So ~- yo es 
= > ——| oo ~ — oe ~~ 7 = 
- . —y _’ omen ae = ~ ~ — — —_ r= al 
- — oad Py . 
a pes oo a pune oe — - San Sang tg 
w ° —— — . —_ —~ —_— = = _ | - ~ 
> 4 — aa oo ¥ o-~ _ 2 af ‘ = 
a 7) ~ ~ cas a oe : _ - f a » ww eins a) 
~~ and em = ~ f — ee if - w Fy — —_ 
-——_— ante ‘ant o “ - pe ~~ a ou 
er —- ~v 4 f = r ~~ be f ee ro - ae 
ad 1 ~~ ~ ~~ on ‘r ~~ ee - ~~ 
~ pond CS - i - — — “ a a = eas ~~ vee ~\e 
a, ad sf — = * & om a , be 
’ quad > — ” = 2T - ‘ e — 4 
‘ > _ ~~ od f wait = ) or i. ¢ - 
. 4 —_ -— ul Stee rt pad 
~_ — . 4 ~- ao 
— s 7 2 —— — ~ t ~ ee 
fe ate 1 duet han 5% nr J — ot ; 
4 : gue — puand = i —~ / 
p ~ 4 — / ™ 
= ~ — ~ se f _ Ly ‘al i ae — “ " f f 
~ 2 + > A ~ 
a Ge < : ~ - * f ~~ U 
~ P= ‘ai on ial — ~~ ~ 
pod ve) ~ - — ~— pean - 
¢ ~~ / +> ” - ~~ “ 
~ a] ) . —/ ( 
~ -—« ‘ - — + * vv ¥ ‘e/ 
as on oe pt me pa aA 
cS sf — i c . > ° ; iD i > 
~—~ ~ — — 
= - ia = — <3 aru - ~ 
F - ~ — pane 
o 4 a _ ~- ~ - at 
A oe te © ond 7 ae 
re a — , . / - -- ola m8 
~ - ~ a — - = a g 
_- y - + a i ae —_ - 
/ ~ f ‘ _ -~ a 
~ _ . _ ~ — 
= o~" = - , ant ams 
— oes 7 
at : “ a a - ~“ —— ~ ~ 
, - on ve! —~ o — » - ~~ . _— ~ 
“~~ _ . ~ ™ ~— ~ - ~~ J our eo 2 
» a bed & a md & ow » - o Pil on _ = 
— \ oe! — . 
fe ~ S =" 4 4 —_ = - 7 . . / - pa A) ° poe Vy) 
pte j e _) is a = = - ae ~~ f a. > 
— f - 4 ) 2 2 ; et ~ J ae » 
cr 7 7. sate ~ ‘ — ue 2 - — ~- , - 
f foi meer’ i “% “; —— “Tr a 7 a= i is, pom pa = ~ * 
7 rp~ p 2 out — al — , - 
- . 4 a + vam . 2 — p= a — aan f a 
a a f 8 — ee oe ~- -_ “s ~{ - . + pod aa 
>: : nt ~ Mm SB & ] = _ . 1 _— ff - saad 
ind ~- es = ~ on 2 4 ,~ ite ~ .. 
od a) guse - —~ Ret ~ bed oe at —_ — ~-/ | = 
» ¢ - > ; ~ y ~ 4 vd -_ oo ( 
= . dea - f 4 e ¥ peed ° 
" r -_ >< A out ‘a3 ~~ —_ 
eae + f > - e — S- -w 
~ > ™ —— — ‘ J ‘ 
: . a i . ' J ~~ =@ «a 2 i = 
_— = r —~ = a = f ’ _ , = ae 3. o— 4d a — 
a - bes os _ ? ~ a — 
- : - ee aA - a - 8 — as ~~ = LJ ey 1) oneal oo - P 
~ -- . « t om co -— _ om, = 
- = me re -— Ee, S ef - —~ 
— L r; . f i ae ¥ r ¢ a “IJ OL e = 
ae a ~ 4 ~ 3 <—_ J on be. _— mag 7 * 
‘ + B f - ame ) um - al oo ws ‘ 
om 4 < , ~ s 4 ye! co ‘we a —_ es 
a . _ ~ eee —s > — 
- * < _ ani — ~ 
+ * — ” - os pares - A ona o ~ - —_ _ — 
ad - —_ ae 1 all — a = — ‘oan ss —_ 
— rt ~( f pat _ < > = a a an od a “ —/ (y 
4 oa — . / 
: - er ; ~ ~ of — ¢ oo — e~ am a lan - 
-< ~ 4 aon f _ ~~ f —_ ~ 
“ _ <4, = eee “ ‘ tome 
— = > ~ = - ~ - _ ro r= SI) oe a) f 4 
z 2 ¢ p 5 e _ -_ ~/ = ~ 
- a “ ‘ a ~ ese ey '- ~~ — > 
4 ~ jf > _ . , =e - 7 f 
> ane ~ > x -_ — —— a. —_ a - of — oa 
=e Cr s ~ +~ © ~ _— ~~ we pe hood ; 
~ —_ os 
r = - ¢ - >A & De 
a -” » — . P. na —_ ~~ + 2 ~- ¢ | 
j - os - ” + « — _) 
—_ od - = »~ 
= band gua - . 
— — Sore oo | ee = cae *\ ~ 
~ é > — 4 
ot - - 
= — a - “ - y a eat a ~ —— * ~ Pat ~ — - — —_ f. 
i" - — e ~ — ' 
A - + = poe > 
ee! 
. 
a - a _— - a oes. a 
- “ _ 
+ - ~ - o a w - - _ al 
~ ’ ~ ” - 
‘ ” = va e “ a a > of J r eo 
~- “eo ~ ~ —— = 
‘ ree — +o 
ne ~ - we 
- rs 


' 
a) 
a. i 
a 
y! 
ib 5 — 5 
af VA nd 
rt - - 4 pant | 
ss ~~ ) 7% Ya St ] a of ous 
ra 4 =~ a pupae — ~ on “ 
; : ~~ a - Be v ~ 
4 > ~ _— oo 
} pa . , 42 


~ 
| 0 = oo L 
: la a — ee om ~ —_ — 
, ) 
H j i, ~ ~ Pm Ge — aid “ — net ‘a 
3 ay eee ome | 7 a = oa 
a — J ~~ aed -- - { me VU eens aml — ~~ 
aie @ a yal ae oan ommend 
an ~ ‘ U — pe f om ra 
i p pa a pt _ 7 ~ be po 4 ~~ _ —_ 
tie nm kee o - . — ~ ~ “pan ous ome e 
i ‘ n = Y = - - a ~ 7 om 
i ’ oe a p~ f - bed ee -- A. C — yu 
h c~ —" o neve ” bud = « ™ = 
i _— = ie - ~ ra an / =~ — id » 
5 was ~ = / ; . _ 
wo — --- ~ f _ 7 
{ — -« ww jf 
f ; » O . . = 3 z 
‘ 4s a4 a . f ~ — o oun > _ L sf 
~ be P S J + < - 3 
A] ~ a. it . - ~ = ~ od 
Hh =n wd : 7 rer * 7 . m — — - 4) re y ie ee pat 
oi 4 — 3 - ~~ » P { — 
ae 2 ) v - , — 
al _ = A a / ~ ocean 7 ~ ‘ f 
ong Na : B) _ . = ~ ~ f \s b # 
i — — Feet -- f ~~ ara ~ e — ‘ “~\ J j on 
—_ cons rr ot - ’ a Lf. — on 
if 7, co — » = = £ - ~ 
it os = ~ - . i. & & / - = - = = 
in } / bund onl - wy - -_ ~ a c be = 
‘ mad ad — A ~ ‘ P 
; pnennd _— —_ 4 - . oo ~ —so = / om 
' ~ ~~ “ . - ~ - —_ —_ - > _ ~~ ona 2) ~ 
iia a ~ oe i - a a = a f +. - ented omen = « < as 
' 1} . gaged ‘ — —_ not f = ~ ~ J ae 
w —_ - 2 J 
' ‘ : — ~ — 
-. 2 J «@ - S ¢ S oh - ; = - aA 
i a = w/ &) ~ é - : — Sous > m4 ~~ 
if bad on - and a o 
r - ~ Bees rnd . > tl ven — - on - — 
{ rw nod ~ ~ ~~ A = we f 
} — _< - a , — oad prot pune + i ~ a = = ~~ 
' dud pond — - Ral ‘ - F a ~ ~ 
“ — 2 ro = LJ A. aoe < j bun on ~ ¢ 
.) 2 f Bs a ¢ = Paar a - will - - = ‘ ‘ 
j . =f mt ne. Saad , » j - ms - awe os > 
me me ome =_ al cf ™ ei a - - ws —— 
ane > — S - = — ° » : 
a. we + 
oa o ous ~ _ : an p a = - ‘. os " 
ww is ~ = ous j one 
Oo pom - - ~~ on _ = ” 
wd s -_ —< ns - - ™' -~ ond - 
— a 3 ~~ id » P - _ pom ouhens = om — — a = 
A — od 1) ~  - f - = i - - wnat ak ae = 
= ee —_ 
— ~ — ra = _ -—— _— —_ » ioe ~ Qe ° — + . . + ~ ern 
' i f — ae =_ + yy “ = 4 7 - sf — _— 
’ a os - ~ 4 + ~ ~ a ~ = 
y ~ o ~ / - - 
} ~ ~~ e e - _ ” _ . —— f Gunns = / ~ 
7 , op Leemed ~ Coed _ ~~ = -— ° " -_-+> od aah 
am =i > f : eunad — VU ~~ F ~ gale ‘ om 
= oe i] - _ . . —s 4 on od ae = ‘ ~ ~ . << { — 
w ; Dua Bs = 5S om 3 Y t ee _ = 
° _ ntl ~~ — ae - ~~ a » tw = ‘ ” _ — " 
a) ‘4° = ° - i = pa 4 ~ 2 — — Z Punt pA 5 ~ f r oe 
a ba — A ed bud . ~ oitiiad —_ on , A ra) j » ae na 
~ on ~ —_ DB) , = Sas we tel ae piles +~) ~ s A 
és = wo > ae a — ad pom ~ a , e ene aa - : " 
— Daca “a sal me -. ~~ amend ‘ — : | _s a = _ ae 
: dud _— co =< oo —_ — 1) , o p ~ LJ , a on . =. = 
~) ‘ Poa ~~ ~ om ‘4 rf ~ . o good ~~ — ; . om y -— ites — — 
ae ° pokey ” a ali rn i, J Set ~ ¥ 
= 7 ~ ~ ~ Po 1B = - ~ f ~ ~ . ~ 
on oa” ny os r | a ——— — oe ot > > ail me a ~ . - - = ~ ~ 
~ “ 4 » —_ os y pee . ~ - 
7 cr Nhs — oo ad ~ Sunt — ip ain 8 , s —— “, . ond " j ae ~~ omen 
ww Ra — dennd ; _ - ~ ~~ . ped - qe pa — 
dud . a ~ eas 4 ignes 4 
_ f Hi oo ~ ae : - bo ai ' om ~ f mat ) — — oo Sa I. cm 
fn. s — ~~ a ) ~ a ~f - — y : — - ~ ae Pm ea wane ons 
dead _— ~ UJ s re > —_ toad wb amend —_ ~—/ —~< ~ cai ~ a v) be \ dund - ond pom “ — 
gust ot on od nd ~ - ° om sf Pe no -~ _— ~ id - 
~~ EE @ ~~ — ; — +om ~ - . ‘ - $ ‘ j 
- pone ‘an — 4 ~ = r— ~ ound - } << _ ae =_ -_ _ — 
2 — ~ ane a — J a ont ro “ / 1 ~ . —< — <2 — _j ~~? 
ow , oul = ae ‘ »w 4 - “ — + ee / f 
a > J ee e wand —— -_ — - ous f ~ ion “ — sud ¥ 
_ " 4 - - — - — — iJ 7 ~ — ad 
a ‘i. paw — os ¢ _ A >— “ — | — A “ff . «/ 4 ue we or . 
dead a a — = ee oo phn ~ =~ —/ vad f = ~~ 4 4 vf - — : 
pod en _ und ~- Ps om ~ . ‘ ~ nee ~— ; L “ ~ 4 ~~ ~~ pong — 
aod ee _ —_ = om = ’ — = ~~ 
, ~ ’ _ v -- ~ ao i a » + —~ aa ound jm oul Z = : <n 2 > 
f - a “ ‘ J -_ ~~ ~ _ os = _ — on 
f al a —" — -- . _— y a a a— = ~ -_ * “ al ~ —_ 
~ _ pom J ~ — 1- >~ 7 , 
_— a ats 1) — aed ~ _- _— —~ ~ 1) 1p / _ dee 
pond oo — —d — — ‘ a " 
~~ ~ why ond al ? ~ = - ~ : — ~~ = ‘ “a >< aa oy, “ > o— ) * os 
— a — geen —_ _ oe —?* f } ‘ a - a - 
= = | . w» = & - ,..& € 5 =n VY UV Lm Dye SS LY » Sf = = D = 
< ‘ ~ t om - gee A ad co me P r~ pA e — “~~ ee 
a - — — ’ noe - . f ws — 
co Ph om — a * ~ — ~ os — ‘. j om ~ ‘ — a = — ~_~ e 
a ~~ , ~ f ~~ - . - “a ~~ pa ~ ‘ = 
po -~ — ~~ = ~ ~~ 4 — i = - “ — f = we 
° -_ — ont aes =e - -_ —_— 
— mae _ _ = he van — = _ ~~ . — f — — ~~ s ~ f r~ ane a 
r e . ~~ -_~ aol — - a ~ pam pon = co ~ Bers qe ° ae a - a . —_ pan St J 
al me. é — -~ , — 3 ~~ onan — ~~ - —- — = ~~ ‘ _ ~ i oS — ~_ pa “. o~— 
. -e eee , : - > = ‘ —_ —_ _ * a ~ ~ ~ _ = ‘ 
git ~ 4 o- = oa _ ~ ~ pana _ — _— oom ° ome oom ~ — al rf f 
= - ———- —_ —_—e< 7 . - a a 
ov, poe J ons - — 7 nad J — sic ound : 2 
9 om) e es ; _ - a Ps pate ~ ~ aa cone ~— oe id 
~~ ca — = ~ 
~ -_ = SS @ + glen ~) ~~ — — ¥ ) = cand r, 
° . = ~~ a f — @ f jf ~~ on ee 2. 
° — ome — oaue a ~~ A ” 
— em — ° ~~ © be ne ot ma — 7 
¥ ot J —_ oo . pot > ( — pa 
—— 4 t _” Pa — —_ __ _— ” ° way ~ f w al 
+ foe — ~ ~ ot ome J - — ‘ ~ LJ ° f ‘ 
a ~ ‘ ~—_ om om J Soom - - — ° 
3 ae ~ end - ~_ - f — - ‘ 
> = . 4 a van ~- ‘ a ae 4 — a 7 > pm. Mt, — aoe / 
~ ~ - ~— 4 on re 
oud e oud gum 4 = - a / a a“ a a & . 
— -~ =~ . — . —- ¥) st _ _ 
om, oO » : — mo ~ - - ~~ 3 — 4 Y 
a 2 = an ~- . i ~~ ~ 
— 7) ad ——— — os all a — . eo” 
ee ” - = ee 
a aed J — ~ 
- om. _ 
~~ 
= — 


— 
‘fo _ 
if) 
~ _ 


5 


and 


Springs, S2t ? 
\ NO sil 
C) No su return ? 
\ NO Sil 
{ ) I 4 ve VO Inv return Of September roth, trom tne New 
4 ” J 
Yor] store:? 
\ }2 t rriny< t ¢ } i Kart } > t } , 
Prine tO DOOK., ) Cptembper 1st Ves SII 
] 
J No such return ? 
\ \ \ 1, > } TIN? r ~*~; t ly ? K TN 
Cs SII vy 4 Baa vec et Fi cerns C] Pdi LOcun 
i 
7 7 
() Have you ‘£2 beds, No. 2, plain nd springs 
ie ba >, > } — 
a ; m5 
SIQO3,5 : 
\ Yes il 
T ' 
) What were they sold at by the defendants ? 
_ : > a 
\ $192.50, for the four articles 
y 77?) t ‘ L. ? +L, > 
() In your account with Vii | yveritt wna re they fre- 
, ’ 
turned at? 
\ \{ OO. 7 a 
i= ‘eS SOO ACH. 
? } } 1} . . 
UJ. nd upon what amount did you allow him royalty ? 
1. $68.22 each. 


(). Have you on the same return ‘fone bed, No. 1, plain, 


er aa SOT ITS rn 
ee A A a I - 


>? 


A. We have ‘* one No. 1 bedstead and spring. 
Q. What was that sold tor by the defendants ? 


A. $160 for the two articles. 


©. In their account with Mr. Everitt, what do they return 


it as——what figures do they return it at ? 


(). Upon what amount did they allow him royalty ? 


~ s 
7 » - . 
3 é ‘ a 
i . - = 
) : « ; ~- 
, ¥ 
- ” | : 
~ ‘ — 
» ™ —_ 
_ : 
3 . 
f 
} P ~ 
4 | = 
+ ° = 
: o—_ 
* ~ 
a . 
- | 


. 
— 
re 
: ‘ - 4 
° — ~- 
~_ i _— 
— * 3 ‘ 
q | = 
+ at a rs | : 
r ” f = 
| | - - a ’ | aod 
~ a 
’ } 
. 
4 ‘ 
- <a en 
- * a 4 Ps ‘ 


if) 


r 
—~ 
~ 
y 
j 
~ o 
> 
_ hs 
~ 
7 ee 


— = 
» é 
~ ~ y, 
‘i ~ _ 
= ‘ 
. - os » 
+ > 
. 
© - 
- f 
s 
al - 
us s 
¢ 
-— 
- f 
- an — 
< - -_ 
* — ~ es . —_ s >. 
a - _ < A 
« a wt - » “ 
— - 


. 


nnot 


Ca 


y 


159 


for oranted they were corres 


count with Mr. Everitt ? 


] ] an + — — 
1d vou get thos errors trom: 
a ie ] ° . iam .e4 ] YT) 
Ss. which you sudvbiirteea Lh) 


t 7 "3 , ma Ff - YY) 
1 to the Ist O!} 1. LO7TO n 
i} t J 
| . 
} a 4 } " YY 
- TAS CTFIELT \ QO] Lit bic I 
' 
| | 1 | 1] ’!, 
| it 
] 
= ; y ‘ 
: ly | : ee sy ‘ (| ) 
i 
; . taaacy 
j ] me & VW s {) fe c_ctii i ‘ 
ee . 4 ) 
Vil. lever) 
. >- ’ ? _ i oe 
cre F Sho Fe ( ; 


a I 
Tom! 
e | 
oe 8 


. . : 
clerical error, (| 
a | »y y 
I Wal i Sas Vl < \ ges 
' ? 
} t 4 + } 
t ¢ \) \ PE NJ O 
- } } f a : 1? 
ea ta) t] i = 4 ( \ i 
| } + | f >? 
vering ti iS 0 
’ ; { ‘ 
. } ( Q } ( "te ek 1} | } 
4 : i 
; } t T } ? 1. () 
() } () i¢) (} 1h \ | 
s £e . me f - 
a Ta og LO, pi 
. | 
7 ’ 
rt Everitt | 
re rot certal cls, vel 
] +] , y } 
. ; : 
1 WHICH tic Ui ( . Ini 
veritt. allow him no 
rs VET a Gel Li Ail 


2 .. lll 
settlements did they allow 
}9 
not. 

did not allow him royaity 


I 


a 


A re 


your 


IS7O 
/ 
in 1 
{ 

' 
4 
tis 

' 

bins 
i 

il 


» 


hey not 


xamina 


’ 
yf 
i¢ ) iit 
4 
. ‘ 
'¢ 
j 
5 | res 
WCT 
\ ore 
‘ mT 
Llits 
+ + 
tv¢ 
Ever! 
st a | 
eal cr VY ¢ ¥ 
v7 
] | ™ 
S All iil 
t Pir CET 
iif 
.. 
j - 
tii 


~ 
ae a 
~- Noe! “ - 
- » — + 
res 
- + Cc 
\ - ped ss ~ ad = 
— 
at . 
~ gaend 
1 — 
. + j . . . 
. oe ra . . 
dud —_ dua 
” 
= f . 
. +? 
; : - 4 
> 
— = 
> 
(yuna r 
P - ‘ 
. > . 
, 
~ j = . 
~ —_ 
4 - —_ - ; 
P - = pe ~ , — ry 
=~ ° — : . = 
a , of a 
« ~~ ’ a ' 
> - 7 > - > 
~ ed + 
a » a - + , 
- 7 r ' = 
, 
: . 
‘ : 
” a _ j 


Oe ee Fa 0 yaa are MOE = 


10] 


©. You spoke in your examination-in-chief of having a 
merchandise consignment account ? 

A. Yes sir. 

(). Were those accounts furnished the plaintiff with the 


other books which were given his expert to :nake his ac- 
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You say that the merchandise consignment account 1s 
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stead and its improvements P 


pened 


yf the Everitt bec 
Yes sir. 

, ; 
icy not, Dusiness trans- 


[hey do not, except in two cases in which we have 
n the book, of the return of some bedsteads. 


You have spoken of certain marks which you intre- 


duced in keeping the books for the defendants, which, you 


DOOKS 


A. 


knew to be used by anybody else, are you sure you 
named all the secret marks you had in keeping those 
P 


I do not know of any secret marks atall. I think I 
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have named all the marks by which we determined whether 
an article ordered is delivered or countermanded. 

@. Were they such marks as would be understood by any 
professional book-keeper, without special information ? 

A. I should think not. 

Q. Then they were secret, were they not? 

A. I do not know that they were secret ; they were very 
simple. 

Q. You never gave Mr. Hoffman, Mr. Everitt’s book- 
keeper, any instruction about them, did you? 

A. He asked no instructions from me at all. 

Q. How did you expect him to understand them unless 
they were explained to him ? 

A. [ suppose that he took the books, and if he had needed 
any information he would have asked for it, which he did not. 

©. But how could he know that any such marks out on the 
margin of a book would require any explanation ? 

A. Well, if I were going to examine a set of books and 
found something that I could not understand, my common 
sense would teach me to ask the man who kept the books. 

©. And every little mark you saw about the margin and 
on the page, you would ask what it meant? 

A. Why, certainly, if I did not understand it. 

©. Were not you asked to explain, to give all the ight you 
could about these accounts and books ? 

A. Only by yourself; right here in the office. 

©. ‘These marks you refer to are made in pencil as well as 
in ink? 

A. I think they are in some cases; yes sir. 

©. Have you got the sales-book of September 8, 1876? 

A. Yes sir ; out of town or city sales-book ?. 

©. The foreign sales-book ; have you got that P 

A. (Book produced). I have the sales-book, September 8, 


©. September 26, I mean? 
A. September 26; yes sir. 


eee 


Have you an entry there of asale to the Herendon 


ure Company ? 


©. Can you state from the defendants’ books what discount 
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allowed that firm ? 


a al 
hey were allowed to per cent. on that bedstead. 
Is that a wholesale transaction ? 
That, I think, was a special transaction on an old style 
id 
| do not want to know what you think; I only want 
ou know ? 
hat is all I know. 
then you do not know? 
N 1] 
What do the bor ks sav it was? 
lhe book says that it yt a bedstead, No. s, 
r, spring nd mattress, booked S160, subject tO a 
i ro per cent 
(hen the books say nothing about its being a special 
emeut, do they ? — 
No sil : 
\ ve no recollection of that particular transac- 
ve not 
H ve vou tne ales-bo YK No embe1 24). 1576? 
Y« (Referring to book November 29, 1876. 
Is there an entry of sale to Mitchell & Rammelsburg ? 
Mitchell & Rammelsbur; 
i, what citv P 
e book does not say, but I think of Cincinnatl. 
What is the entry there— le? 
he entry is a sale of one bed-stead, No. 7, veneered 
ny. spring and mattress, $336.50; 10 per cent. off, ree 
5; boxing, $5; $308.85 
The discount allowed is 10 per cent. ? 
‘Ten per cent. 
On those sales can you tell me, from the books of the 
mgt 
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defendants, what discount is deducted from Mr. Everitt in 
their settlement with him of his royalty ? 

A. (Referring to book). Ten per cent. 

©. Just ro per cent. more than was allowed by the defend- 
ants, is 1t not P 

Mr. Otterson—That is a matter merely of arithmetic; I 
object to it. 
By Mr. Bowman. 

©. That is to per cent. more than the defendants allowed, 
Is 1t not ? 

A. No sir. 

©. How much more is it ? 

A. Not any more than the defendants usually allowed 
them. : 

©. Not any more than was usually allowed to Mr. Everitt ? 

A. No; I mean as the regular discount which he deducted 
from him; 20 per cent. was deducted from him. 
he amount deducted by the defend- 


Q. 20 per cent. was 1 
ants from Mr. Everitt ? 

A. Yes sir. 

(). But what I want to know is the right of the defendants 
to deduct 20 per cent. when they only allow to? 

A. As I have already answered three or four times, it was 
not the lowest discount, but the lowest wholesale discount, and 
that is what we deducted from Mr. Everitt’s account ? 

©. What right had these defendants to make any discrimi- 
nation ? 

Mr. Otterson—lI object to that ; that is a question for the 


court to settle. 


‘By Mr. Bowman. 


©. These defendants always assumed the right of saying 
what they should allow Mr. Everitt, and you made up your 
figures accordingly ? 

A. I do not know anything about it 
tion. 

Q. Did you not get your directions from them ? 


about their assump- 


A. Yes sir. 
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. Mr. Everitt was never consulted as to what discount 
should be taken off, was he? 
A. I do not know that he was; I presume he was; he was 
always satisfied with the settlement. 
©. Do you mean to swear that Mr. Everitt was always sat- ~— 
isfied with his settlements with these defendants ? 
A. So far as his dealings with me were concerned, and I 
always paid him, he never made the slightest objection in any 
sense of the word to the settlement that we presented to him. 
Q. You were not one of the defendants ? 
A. No sir, 
QO. Then he would not complain to you. Do you mean to 
say he never made complaint to these defendants about their 
statements to him? 
A. I do not know anything about it. 
Q. Do you not know that he refused fora long time to 
give them a receipt in full, and simply receipted on account 
for money paid him? 
A. I do not know, sir. — 
©. Do not your books show that? 
A. I think not. 
©. You think not? 
A. No sir, 
©. Will vou turn to them and speak positively ? 
\. Our receipt-book will show a receipt 1n full. 
©. You say that, do you? 
A. I can show it to you. 
©. I would like to see them ? 
\. Look at the latest receipt, signed April, 1878. 
©. I want you to show a receipt in full? 
A. You have lots of them in full. 
Q. I refer to the last year or two; I am not speaking of the 
earlier years ? <> 
A. The receipts will show for royalty, as per statement 
rendered. 
Q. Royalty as per statements rendered ? 
A. Yes sir. 


anneal eral a 
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Mr. Otterson—I object to the further cross-examination of 
this witness with reference to the contents of written papers ; 
the papers speak for themselves. 

sy Mr. Bowman. 

(). Were there not numerous receipts given during the last 
year or two, simply on account ? 

A. There were when payments were made on account. 

©. Were they not all, previous to January, 1877, given on 
account; and will not your books so show ? 

A. I will have to consult the books before I would answer 
that question positively. 

©. Well, you can look at them ? 

A. (Referring to books)—Up to the date mentioned the 
receipts were all given on account, because there had been no 
settlement of the account, and was not until January 13, 1877, 
when we settled the account in full, according to receipts we 
had. | 

©. Do you not remember that when that receipt of Jan. 13, 
1877, was signed, Mr. Everitt refused to sign it, and went 
away from the store without his money, and came back two 
days afterwards and said he was obliged to have some money, 
and still refused to sign the receipt in full, because he was dis- 
satisfied with the account ; and the defendants told him that 
if he did sign it he could go back of it, it was not binding 
upon him ? 

A. I cannot remember anything of the kind. 

Q. Do you remember Mr. John Noblet and Mr. Kilburn 
were present when Mr. Everitt went out, and refused to sign 
the receipt ? 

A. | do not remember any of those circumstances; I[ re- 
member more than Mr. Noblet, but not in connection with 
that receipt. 

Q. Did not you then tell Mr. Everitt that the receipt would 
not be binding upon him? 

A. I cannot say that I did. 

Q. Do you mean to say that you did not tell him so? 

A. No; because I cannot say one way or the other. 
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©. You will not say whether you told him or not ? 
\ No SIr. 
©. Had you not some conversation on the subject or 1n re- 
gard to that particular receipt ? 
A. None that I know ot or recollect to this day. 


~- 

QO. Do you not know that Mr. Everitt had been complain- 
ing for a long while about the manner in which the defend- 
ants were treating him in their settlements or accounts ? 

\. No; I think the only complaint that I- can recollect of 
Mr. k:veritt making was that he was entitled to a copy of the 
sale, over which I had no control whatever, and paid no atten- 
tion to it, except as a matter of friendly intercourse between 
Mr. Everitt and myself. 

©. Do you remember of his coming there with a book- 
keeper, and wanting to examine the books, and he was re- 
fused ? 

A. Yes su 

©. You remember the Secretary of the Company refusing 
to allow him to examine them ? 

—- 

\. Yes sir. 

(). Was not his desire to examine the books based upon his 
dissatisfaction with their accounts ? 

A. I presume it was. 

©. Do you know that the President of the Company also 
afterwards refused to allow him access to the books ? 

A. Yes; I also gave privilege within two days afterwards to 
examine them. 

©. Do you mean to say that he told Mr. Everitt two days 
afterwards he couid examine them ? 

A. I mean to say he told me, and I told Mr. Everitt. 

(). You are sure of that? 

A. I am sure of that. 

©. No doubt about it? 

A. No doubt whatever. be 

(©. Have you sales- book of September rath, 1876? 

A. (Referring to book.) September 12th. 

©. Have you any entry there of sales to Swan & Clark ? 

A. I do not find any on that date. 
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(. Any other dates, to that firm ? 

A. No sir; I could not tell from these books. 

(). Have you any books here which would show your trans- 
actions with that firm ? 

A. No sir; the ledger is not here, which is the only one I 


~~ 
could turn to readily. 
(. Have you sales-book C, No. 1? 
A. Yes sir. 
Q. Turn to June r5th, 1876? 
A. (Referring to book.) June r5th. 
(). Is there any entry there of sales to D. M. Karcher & 
son ? 
A. Yes sir. 
(J. Are they a city firm—a Philadelphia firm ? 
A. Yes sir. 
(). What discount was allowed on that sale to that firm ? 
A. ‘Ten per cent. 
(). Can vou tell me what discount was deducted when the 
. defendants settled with Mr. Everitt ? 
big A. (Referring to book.) 20 per cent. was the discount de- 
ducted in settling with Mr. Everitt. 
(). That was in 1876 ? | 
A. 1876, yes sir. | 
(). Turn to September, 8th, 1876? | 
A. (Referring to book.) September 8th. | 
(). Do you find any account of sales made to Cameron & | 
Webber ? 
A. Yés sir. 
(). What discount was allowed on those sales ? | 
. A. 10 per cent. 
©. In settling with the plaintiff, what discount did the de- 
fendants charge him with ? 
—- A. 20 per cent. 


Q. Have you December 8th, 1874, sales-book—city ? 
A. (Referring to book.) December, 8th, 1874. 

©. Have you a sales to H. Kampe & Co.? 

A. I do not find any on that day. 
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©. Any entry about that date? 

i. No Sir. 

Q). Moore, York & Howell, November rath, 1877 ? 

A. No sir: I do not find it at all. 

©. Do you see any entry there about that time, or have you 
any other sales-book for November, 1877 ? 

A. Yes sir; I will look at that in a minute. (Referring to 
another sales-book.) No sir; I do not find that at all—not 
within a week of that date. 

. Turn to sales-book ‘‘ A,’’ 2, November 6th, 1877? 

A. (Referring to book.) November 6th, charged against 
Allen & Bro. for one bed, No. 1, 48 inch, spring andar 5-8 
mattress, $128, less rc per cent.—$12.80—leaving $115.20; 
that is to a Philadelphia firm. 

Q). What discount was allowed Mr. Everitt 1n settlement ? 

\. 20 per cent. from $130. 

Q. May 17th, 1878; A. Barlow? 
A. (Referring to book.) Ido not find that in here-of that 


©. Is there any other book in which it will appear ? 
A. (Examining another book.) Ido not find it in either 
of the two books. 
(. Sales-book, January 28th, 1879, city. 
A. The book 1S not here. 
©. Do you knowof your personal knowledge of sales to C. B. 
Mench & Sons and A. Barlow—bot] 
A. I think there were sales made, but I could not describe 


lr 
what they were. Barlow—I know we sold him. 
©. Do you know what discount was allowed those firms ? 
A. 10 per cent. 
©. Do you know what discount was charged Mr. Everitt in 
settlement ? 
A. No sir; I cannot say, because I have no book to refer to? 
©. You have spoken of the different branch establishments 
carried on by the defendants ; which one of those stores does 
the largest business ? 
A. The New York store. 


©. Does the New York store do as much business as the 
Philad iphia store P 

A. No sir. 

©. Does the New York store do as much business as all the 
other outside stores combined ? 

A. Ido not know; I have not figured that up. 


the best of your judg- 


Q. Give your judgment about it; 


ment, that is all I want; your general judgment? 
A. I should think more than the other two put together. 


( 

©. That is, Boston and Baltimore? 

A. Yes sir. 

©. Those are the only outside stores that you have ? 

A. We have not but one outside store, as I have already 
explained. 

(, That is the New York store ? 

A. The New York store. 

©. That does as much business, you think, as the other two 
combined ? 

A. ‘The other agencies ; yes sir. 

Re-examined. 

by Mr. Otterson. 

©. You had different rates of discounts between the Phila- 
delphia sales and sales outside of Philadelphia ? 

A. Yes sir. 

©. Were the city sales and the outside sales of a different or 
of the same general character—as to whether they were retail 
sales or wholesale ? 

A. Well, they were—some of them. 

7 ©. Why have you one rate of discount for city and another 


for country sales ? 

A. The low rate of discount was given the city trade in self- 
protection. By giving them the same discount as out of town 
sales, or out of town trade, they could get our retail sales nght 
straight along, and divide the discount with our customers. 
We were compelled in self-defence to keep their discount 


down. 


©. Sales to out of town houses, then, were to parties who 
would not compete with your sales at all ? 

A. Yes sir. 

©. Were or were not the sales in the city mostly the sales 
O! single articles—s! gle bedsteads, for instance ? 

A. Yes sir; mostly one article at a time. 

©. Ordered by a dealer to supply his customers ? 


). De you know whether or not these orders were to sup- 


ply their orders then existing, or whether they were ordered 
from you in anticipation of future orders ? 
\. I could not say as to that; it would not appear. We 


would not know anything about that. 
©. The sales that were made out of town were made partly 


through what you have called branch stores, which were merely 


©. Or consignments ? 

.. Wes sir. 

©. And partly through traveling agents ? 
A. Yes sir. 
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©. What do you mean by the Chicago agency and the 


Pittsburg agency? Do you mean agents of yours whose ex- 
clusive business it was to sell these goods, these bedsteads ? 

A. I mean certain established firms there, one in each city, 
who made the sale of our goods a specialty, combining it with 
their regular business. 

©. And what was the arrangement of your house with those 
agencies as to the number of agencies that they would estab- 
lish in a place? 

A. The agreement with those two agencies that I mentioned 
was that we should have no other agents for the sale of our 
goods in those cities. 

©. They were to have the exclusive sale of these bedsteads 
in those particular places ? 


A : Yes SIr. 


Q. Why was so large a discount allowed to the Chicago 
agency ? 

A. The main reason was that because of the excessive 
freight and the long transportation, we were compelled to 
give them that discount, so that they could sell at reasonable 
figures. 

©. Were the New York and Boston agencies anything 
more or less than ordinary consignment accounts ? 

A. No sir. 

(). Where else did you sell your goods besides the four 
places named—Boston, Baltimore, Pittsburg and Chicago 
A. Where else did we make sales ? 

QO. Yes sir—throughout the country ? 

A. In nearly every city in the United States. 


). How were those sales made ? 
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A. Sometimes by traveling agents ; most] bv d 
from the houses or parties themselves, through the means of 
our circulars. 

©. Outside of particular parties with whom you made 
special arrangements ? 

A. Yes SIr. 

OQ. Were your rates of discount off the list prices, uniform 
or near SO ? 

A. Uniform always to out of town parties, and uniform to 
city parties: 

©. Only they were different ? 

A. Different; yes sir. 


1] 
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©. The out of town sales were generally larger in amount 


7 


and as to the number of bargains; they approach nearer to 
wholesale orders ? 

A. Well, I cannot say, but they were sold one article at a 
time, bec AUSC the arti les were expensive, and then the parties 
would not carry much stock. 

©. Were your settlements with the plaintiff upon the basis 
of the uniform out of town sales, or otherwise ? 


A. Do you mean in the matter of discount ? 


CE) Ves cir: dicconnt ? 
. Yes SIF; GIscount: 
lhe matter of discount was figured according to those 
allowed our igents, Our special agents 
| . 4 
() al ases Was at SOP 
\ Yes Sid 
2. 1 ’ » cee . 
©. How did discounts compare WwW) the discounts 
Bi i 1} ] 4 41 ; 4 : leP 
’ U aa 4 Cl lly all \\ é {) i} ad i? S1¢ C é 
1. Generally a little greater discount 
©. To what extent w be thi fference ? 


A. Probably to per cent. 
( BR + eS . i] . 1 ~s> oo + . - a - mr . clal 
e. rctween the allowance that you made to your specia 
En ») ang the allo ve » t] Bi “7 ¢ . ria a the (YY ral *4 le 
agents and the aliowance tnat Was mad tO the genera trade 
ne country. outside of voul Sper 1a] agents, and outside of 
any special arrangement ? 

A. Yes sir. 

4 e ] " -_ ] on 4 - a 

YM. You used the word ‘** duplicate L.numover of times 1n 
your direct examination with reference to, as I understood it, 
entries in the report made by the plaintiff's experte? 


\. \ co sir. 
] 


©. In reading it, to my mind 


x 


—_ 


usceptible of applying 
of duplicate 


to two. arti les—duplicate bedsteads. instead 


° 
17 


entries relating to these ; which did you mean? 

1. I meant that they were duplicate entries of the same 
bedstead ; relating to the same bedstead. 

Re-cre ss-examined 

(). When you speak of special agents of the defendants do 
you include the New York branch store ? 

A. No sir. 
©. You do not consider the New York store a special 
cr ¢ it P . 

A. No sir. :; 

©. From your knowledge of the defendants’ business as a 
professional book-keeper, would it practically make any dif- 


ference to the defendants in their dealings with the New York 
store whether they allowed 33% per .cent. or 50 per cent. 
discount P 


A. Yes sir. 


I 


~J 
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©. How would it affect the general result ? 


A. Because the New York store was supposed to make 
©. Not what 1t was supposed ? 
A.- Was supposed to make a profit over and above a certain 


cost to them of the articles which they sold. ‘They had nothing 


r to do whatever with the cost of manufacture of these articles. 
That store sold exactly and only from the cost of the articles 
to them ? 

C). That ts your supposition ? 

A. That 1s the fact. 

(). Well, the fact. ‘Then how would that affect the general 
result in the defendants’ profits or losses; in other words, 
could not the defendant charge 100 per cent. discount, and if 
they sold their bedstead at a profit they would realizea profit, 
would they not? Orif they sold it at a loss, they would sus- 
tain the loss? 

A. Certainly. 

©. Then, no matter what they fixed the discount at, it was 

ae no loss to them, but a loss to Mr. Everitt ? 


. A. Well, I can only offer the same answer that [ did before. 
Q. Practically did it make any difference to them ? 
A. They wanted, of course, to sell at a profit under all cir- 
Cumstances. 
©. And if they sold at a profit they got the benefit of it? 
A. Yes. 
(©. And they taxed themselves with a high rate of discount ? 
A. The same as they gave to the agencies of our house. 
° Q. The special agents with whom they made special ar- 
rangements ? 
: A. Yes sir. 
©. And they took that high rate of discount as a basis of 
settlement with Mr. Everitt ? 
A. Yes sir. 
©. While they were selling a great many goods to the home 
trade at 10 per cent. off? 
A. Yes sir. 


©. When the defendants would sell goods out of their 
Philadelphia store, did they also deduct a discount from Mr. 
Everitt in settling with him? 
A. Why certainly. 
Q. That is, they gave themselves a discount there just the 
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same as when they sold from the store in New York ? 


Philadelphia, Tuesday, October r4th, 1879 
Parties met at the office « 1e Masten 
P nt lhe Master, M Otterson, Mr. H. S. Hale, 
NI VL ite neil, and Vit Ky ritt 
Owen D. Roberts re-called and examined. 
by Mr. Otterson : : . 


©. Mr. Hoffman states that page 662 of sales book ‘* A 


9 2 Also that page 60058, 1nS les? OOK °° C id IS missing Is 
Ul al SO r 

\ Hx mMmIniNs book ) [t is 

(). What is the material of thoSe books ? 

= 

4 i ] j -papel 

\) \) d he \ alt COP) Oks etter: press ’ . 

\. Yes su 

(). Can you account for those missing leaves ? 


‘ ] — Ly -= = oe lease a = ee + ai a 
A. Oniy on the general principle that they tear very easily 
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when wel a 11tile. oometimes 1 Wii be gone by the cornell 
‘ LA ms acel - bh ror ar ] 1, ie ; "SY 
Or the Isth, OF DY lilting suaaeniy, when right wet. Lift 

- ‘ . . 


ing with oll paper would tear them in a moment. 
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Cr) - ' } ~ +] 4 | 1. ‘ 1. 
QM. Can you tell from the postings whetner any of the mat- 
ter is missing P 
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©. Do you know whether thi 
dealers ? : 

A. What we call wholesale ; 

©. Were there any that you 


A. Tes SII 5 we call all sa 


( 


yr ° ‘ 1 . 
A. Yessir; the amount ha 


Js 


©. Do you know what ihe 
those sales ? } 
A. In the city, ten per c¢ 1y 4 


©. Do you know how those sale 


1’ 


). 
A. Generally by orders take 


e ~ 


) bd r? r thethy, rTne 
©. Do you know whcither the 


dealers’ warehouses, or 


customer ? 


A. Both—sometimes deliver 


metimes delivered to their 
©. Do you know of any-d 


- cash P 

A. I do not. 

QO. Were there any 
A. Not to my knowledge.’ 
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By Mr. Mitchell. 
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A. Only on the general prin 


ray tissue-paper, and that w 

And, except under careful hea 
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would tear a leaf out In a mint 


paper, or the oil-paper under 


©. You see the remnant of th: 


A ‘ Yes Sir. 
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Whether there are one or m 
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©. Have you no knowledge about it ? 

A. I have no knowledge of those two leaves 

QM. It is all spec:.jation ? 

A. That is all. 

QM. Are those the only two leaves which were referred to in 
the testimony in this case as having been torn out? 

A. I believe so. 

Q.. Did you journalize entries from your order-book into 
your journal, direct? 

A. From our sales book, but not from the order-book ? 

Q. ‘The tissue-book which you have there, is the sales- 
book ? 

A. Yes sir. 

Q. Did you journalize everything from that book into your 
journal? 

A. Yessir. 

(). What else did you carry into your journal ? 

A. The usual odd entries. 

©. What are they? 

A. Merchandise credits, goods returned, and credits to bal- 
ance account. 

©. What did you journalize them from ? 

A. Not journalized from any book. ‘That was the original 
entry in those cases. 

QM. The journal entry then ts the first entry in those cases ? 

A. Yes sir. 

Q. All bills payable and bills receivable went directly into 
this journal ? 

A. Yes sir. 

©. Did you not have a bill-book ? 

A. The ordinary note-book, giving a description of the 
notes. 

Q. What record did you keep of bills payable ? 
A. The record in the ordinary blank note-book. 


Q. What record did you keep of your bilis receivable ? 


~ 


The same book. 


4 


aim 


2. Then you do have a regular bill-book ? 
It is what we call 


A. It is not called a bill-book, hardly. 


coal 4 
a a id 
i : 
oad » Canes 7. 7 - 
ro — a 6 »| f 4 
. ow a oe a ~ 
crm ~~ —_ v 2 
r — a 
j =~ on 1) —~ 
e i a A. — ae — 
= . ° —" > 
mn. N _ rr co a oy 
Fan’ q ) — — a pe ~ “ —— 
4 Sug — . ® ‘ a 
é ) > aa _ — ‘ — 4 
N eS : i FF Say 
d E A A 
— —" ad 4 o — = a > 4) - 
ro | () — ~ 
7 we —) 4 4 ‘ ~_— 
v “ -_ : oi = = ~ de » 
, ) - a, f ~~? ome “ 
7) ~~ ) — ~_— —/ 
’ os > See ~ =: . 7 
v -_ - 
> ~~ 
a“ - el « qug=se a | Ci. . — dened 
o~- + ° 4 = o- ya 
r- ee ¢ a atl J = » c~ ~~ 
i =e ‘ “ f io ; ? a oo 
~ Sy lon Neng AY . 
) . os > fH ) — —_ , ~~ 
= a ) ~~ _ ~4y o_~ a a" 
, ~ al - ae" - -_ 
2 — -— ww ~ od ) 
a red ,< as ee 4 o Vo = i —_ 
aunt — - — —_ 
J . ns g ww e Pood — 
— —_ - - ~ 
=~ Bt ae ae & O = — 6) 
» a ~~ e 
~~ e 4 ; 
- —_ > _ 1) mm oe f a 
~ —_ - a oud ‘a’ gud ~~ om 4 a 
ne ~_— ‘ ~ . + 
43 ae ~ 24 _— —— r - — ~~ ¢ 
= - ~~ Coal + a an co — ne — 
a. + j o - om —_ p—_ ond 
i . . -— ) . , J ~ — “ ps ‘ 
wot ~~ . = ont r~ — — ‘ * - a > oo 
~~ a “ _ ; - ae 
“ ) — ne 4 anid — 
} J LJ 2 ge roe ‘a ca ~ aed _ a ~v = 
+7 one — 4 pneend ~ ones eo ved oo r~ 
" , 4.2 ~~, ae Ca a - / — 
a — ~ ~ aes e ba > =/ , ° 4 
f pc =" - Sa 28 med - a enn -_ an ~ —_ - ~ 
ow ‘ “ GD en — > ° = —_— — . : — 4 re 
_ ad . 2 —_ s bw a at ‘a 
a - — pooend ¢ _ BP - =< f % =a 
~_— ) os - é " - > 
he dun Neu’ Y 
} a 4 — and oe “~ > mn —_ . 
~/ 4 — — J “ 
- — - , - ~~ - ~~ a a — 
— ae = ‘_— 7 _ 
wi ‘was 1) = i _ — a ~— f c 1 rs ” 
7 p — = - f = 4 cc ~ 
wf ~ 1 oe ¢ ‘ ~—. - — 
} _ ~ ood o- 
w Ss ~~ 4 _ 4) = ~~ — ~ ° 
~— “N 7 —_- ~/ > ~~ a _— , 
Ad , 4 wd ce - ee -~ . —— ‘ . v 
‘ 1 um —_ _— « ~ 49 . 
pes pa a = ~~ v3 ee oun PP . oe —_ . ~~ ‘“ j 
— -- cr — ; ponent oJ 2 _ ~~ - ce -_ o- ae 
, ~~ 2) — and ~ — E 
on @ » ~ + 
_ mee ¢U : _ ont - ~~, . a" / > ees 
. am — oa 7 j ot ome —— a oe = s 
a — ams — a ~ aa —_ - * _ - « 
~~ ~ famed 4 : - — ~ pan 
: ed ~ wae Vx _ ~—— ad “o) so: * ae 
: - - an . po - A hy ‘ a - - ~— e ~ Nd 
SS ‘ — t < ~ a me a ‘ = o~ > 
- + oo ou ~~ a ~  - ~ — — . - - 
~~ ~ ( camel | Sa mead ° ~~ — nD Py 
» P f - _ z Ai a ~ s — a eats A ‘n 
* ~ - — = “ :- f ~ « ~ - — 
~~ ” ~— <> ~ 4 ¥2 a fr cs —~ 
— . , — es = a od r > — ~ e a 
. ~ = o - -—~ on oo 
° = a a vee o 
ma a r ° mo . 4 ~ » = - 7 ‘a - = ‘ 
> J ~— a / - -— <a c ° a ~ 
~/ be ~~ * 2a ce ~— < - - - - ry 
‘ » |= E ° ’ a a > —_- ‘es ai r , a wong 
o— ™ ee ' —_ emmy --- / me 
_ a on aN ~ ~ - > 
ay ‘ a ~ 4 al ~ - aa ~~ Cy , a 
a } » — - / > . ~ : ah 
| = 8 f -~ . ad r $ ( — 
ee —_ i ; - — ~ - : ~— 4 - ~ me 
t am — “ - = a ~ 
. ~~ - ‘ a “2 Me ys = aici ta - a ~ Nees or bn f & w nn w - o —_ — p _ 
} et ” VU —s ad Z = . CY pam j r~ am ~ é 
| - ~~ t A a in et _— » a ~~ fi > “a “ r~ 
oa came 4 > ‘ . a 4 — ~— ~ ~~ ~ 1 ~~ ° . 4 
j ows gut — - ~ Poewe _ - - - Cc ‘@) 7 ee — 4 ~ : f 
° “a = ee 7 - = “ 4 j ~—/H —_ a 7 y a { 
i ree ) f pm ung rot —— _- gant us _ ¥ ’ o- r ~ = a a { ~~ — 
! 49) «/ a as wv + ] c) - —_- / smieel ~ 
; ~ e 0 oon ~ — = = : : * wen — «= 4) + 
¢ ' - ~ — a ~ a 6. — a, ae) — “i _ 
| - . =e —) ee a — f = = / 
/ A - . c y @ “ye ~ ~ Fy -- ~ “ eo! i é Cc a } - 
cr a — ‘ ’ ts e -~ as ' - ) 
} “ ‘7 = guheed / ~- am Lol ~~ s c ( @] | ei » ele — - f ‘ - —_ 
4 — quand 2 ) c rn af acted wen = - ae C c ais am a | ” 
> ’ — — Nee od ad c — 
— — out _ ° — ~ - ° =— ‘ “ae ¥ r ) _ “ 
{ {ent ’ - _ —— Piss s pe , ro ‘\ 2 P03 panne , y = ~ 4 m vie put an a ~ —~4 
N = am 
pa _ f : — : _ . a — = ° > r - ae A on oan pond 
= o po _ a . r - pee _ ~ ~~ a f a Z “3 - - 4 > 
- -—< r deed ) ~~? oo --< ag ~~ a. 
n — a = aa aia a " +4 ~ Pa ~- - ~ o~ ~ —_— ote “ 
} , . ‘i } > a B es ~ =~ a ate snd + m = p< 
i _ ~ / ~ pone 
no — A. —! , -— . om - —_, a > , ~ e ~ ~ A - + on = road 
meee, — f a = - at ——) - ~ 
‘ . — nt - ~s ba , yr —_— > — - - aon | 
nr pmennd ae ~ — mes d > ~~ 5 ae 
rn ~ i rae a. ee. —— non a ’ los 
. ~ — ( ) ~ 
. , a ~ = . a 
_ } . 
| ane gn : --~ = ~ CN 
ot « - eg a ~  - - i ain . — 
ee + ad = < ae . ot" 7  . wt a a“ = 
* — — = _ . a ' - - = o wt J at wt a ——— 
0 ) a ~~ < — P c ~ « ) wa 
«/ ad « - ‘ res zn » 
? = “em =~) ~ = fe 
€ ) 4 - 
~/ j on ~~ - 
ee aston / 
oo " 
w — ~~? 3 - 
=< 


to 


) 


+ o } , 7 
tCr SNOW WILNSSs. ) 


A. 


Yes Sir. 


1} 


‘ 


t} 


»S 


— ’ : a neem 
Refreshing your m 
— . ‘ ’ + 
{ yiVild ) VOtl i 
nits ? 
[ will not chinge n 
Wil LWOu ( i 1 i i} 
eceding testimony. ky 
lot ’ 
i L& > Webs chil OD 
i 
‘ ceed 
\ al } re | is a(t AG s J 
rt} ee: ( 1} 7 
t Line O Lread 
| } ' “ 
r marked for iden 
} 
] } 
ii} WilOse i} Ld W i 
| 7 T | ry 
i LVLIYK Je ] iO ) . 
‘ }, } - 
VIO Ils Ne F 
" : Pa 
H > 1s the assista . 
. , ] ih: aed 
i PUK l di bt 
a | 
--34*7Gs |} 
( )! rson 
\? } , ] , 
»% i i ) ‘ ) nw!) y 
NOCALAY, WNlateve!l 
wer @ I] | ad " 
‘ \ i ei yy i l 
y*t "rae , 
Cote ) 
; ] 
[ny Wie ) } nn Ga 


nose 


ik WU 
’ 
hy y 
i | 
9 
i * 
| 
} 
oe 
’ 
¢ 7 


% 
i¢ 
4 . 
;¢*? 
, ‘ 
i | 4 
-_ 
yal 
1G 
7 
re 


: | 


master, ** <. 2. 


a pie rcluc ed 


1S ( ‘ompany P 


lbura Manuf. 


+ 
» 
Lily 
! J 
. | 
> 
. 
,¢? 
&. .s% 
tT) 
1? 
i 
4 5 


Sse em 


ne ee oes 


‘ 


~~ 


’ 
ii, 


| — _ 7 ; “ » 
ond - 
ad 7 2 
~ ‘ 
. - 
— 
> 
+ 
ey » 
. 
f 
| 
> 
' - - 


= =A ‘ : MK — ie” tin ee -_ — 
SIX bed-b ttTOoOMS, SON and some cents, | believe it was, and 
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thelr DOoKS Ww |] not show if. and since then I ago not th ink | 


; ay a Lees 
have been paid for anv bed-bottoms. What were those 


A. They were spring beds that were used 1n this foldin 
ei a. Ut] 1O J \\V hic h We | ald 111 a ro, ait ¥ ivy mustake . that NV a sf 
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“t the business. It was the first twentyv-s.L. 
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} the early 
with bed-bottoms in, and one day there was a 
bedstead s‘andinrg outside of our office with one of those bot- 
toms in—the main office in the front part of the store. - Mr. 


Everitt came in, and I spoke to him, and said: ‘‘ Mr. Everitt, 


ack to him, and they appeared in the account. We found 
them in the account. 

©. Was that with or without objection from him ? 
tion from him. 


\. It was without the slightest objec 


1 4 7 ] - } 
A They are spring-bottoms,. that can be used in any bed 
" } « , | } ‘ , a | ] : | , 
vhether it 1s. a fo'dinge-bed, an ordinary bedstead, or whe ther 
+ > . r 1. ‘ s 
ft Q he f] OT and ye 1 b l qa Vi Mm at b dstead 
\ y 2 , rn ee, ee 7 ‘ + In 
(). Was there anything peculiar about them ? 
] f a = a + ,2 
\ Not { C 1 rhtest Cf COT ‘s WC lit { ope G tO t he Old 1y 
} i so, Oe oe ol : } ) 
i i hey ( iD I wi i GRE my Dla 
} . _ 
() i he can be fitted to anv bed? 
A. Yessir. [.can take a regular spring-bottom, which we 
. : ] i i. ] } ss } a, i gre | — . a 
se now 1n the foldine-bed, ard take 1t neht out and lav it on 
(J .* ‘7 se : . a at « + “ = -_ “3 
floor and sleep on it; and I can put it into an ordinary 


bedstead if the bedstead 1s of the right width to receive it. 
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Q. Were those bedsteads in use or otherwise, before the 
folding-bedstead was invented ? 
A. Those spring-beds were, a long while ago; years and 
years before. 
©. Were they any part of the plaintiff’s patent ? 
A. Not the slightest. 
©. Did you ever have any conversation with Mr. Everitt 
about this matter of the Stark patent, about which we have 
heard, or were you ever present when such a conversation was 
held P 
_A. I was present when considerable conversation was going 
on between me, Mr. Everitt and Mr. Kilburn in regard tothe 
Stark patent, and Mr. Kilburn tried his best to get Mr. Everitt 
to do something in relation to the Stark patent. He told Mr. 
Everitt that Mr. Stark agreed to take one thousand dollars 
for it, and asked him whether he would not buy it. Mr. 
Everitt replied that he knew all about it; it was good for 
nothing, and that he would have nothing to do with it. 
Q. Did he say when he knew about it, or when he first 
knew about it ? 
A. He did not mention any time; he said he knew about 
it long ago, or something to that effect. 
O 
your license ? 


A. No sly. 


(). As to whether he had learned of it since the license to 


. Did he state when he knew about it with reference to 


you ? 

A. He spoke of it as if he knew of it long ago and did 
not want to have anvthing to do with it. And furthermore 
he said that before he would sacrifice anything more on his 
patent, he wou'd lose the whole of it first. 

8 2 Was there anything said ab ut his being SOL ited CO 
purchase it? 

A. He was solicited to purchase it at one of those inter 
VIEWS. 

©. By whom ? 


.< 


A. By Kolburn. 
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©. To whom was it paid ? 

A. Vo Mr. Harding, patent-attorney, and another attorney 
on Chestnut street somewhere-; I do not know the name. 

©. You do not know what service they had been called 
upon to render 1n the matter? 

A. They were called upon to make searches to ascertain 
whether the Everitt patent infringed the Maine patent or not. 

©. At whose instance was that inquiry made? 

A. Jointly between the two—between Mr. Everitt and Mr. 
Kilburn. 

©. And this sum $162.50 was the half of the lawyer’s fee? 

©. State whether there was any objection made to its being 
deducted P 

A. I never heard any objection. 

©. You say that the 16, the 11, the 16, the 17, and the 18, 
beds were all manufactured by your firm ? 

\. Outside of the Everitt patent. 

Q. But that in the early part of your business some of 
the 16’s, the 1o’s, the 11’s, and 18’s, had got into his ac- 


A. Yessir. 

©. And that you say was a mistake? 

A. Yes sir. 

©. Was it afterwards corrected ? 

A. No sir; we paid it and let it alone. 

©. You say it wasa mistake? 

A. Yes sir; positively so. We allowed it I believe, at that 


} 
j 
i 


time for the simple sake of saving trouble. 

©. Was that mistake discovered before this litigation com- 
menced ? 

® Yes Sir. 
©. And did you stop accounting for those bedsteads be- 
fore this litigation commenced ? 

A. We stopped a little while and then afterwards agreed to 
pay him to save trouble as I said before. 

(). That was long before the litigation ? 


A. Yessir: that was before we knew of this Stark patent. 


ro! 


©. When did you first know of the Stark patent. How 
long was it before that letter of April roth, 1878? 


A. I think it was the first part of February that we first 
knew of that patent. 

©. Do you know how you got the information of it? 

A. The first information I got of it. was from my brother. 


‘ 


©. Did you ever sce Mr. Stark? 


/ a . +0 
A. Yes sir. 


A. In our office. 

©. Was that before or after the roth of April, 1878? 

A. It was before; it was the first part of February, 

(). And you saw Mr. Stark P 

A. Yes sir. 

©. Did you have any conversation with him? 

A. Very littl. Mr. Kilburn had most of the conversa- 


©. Was it in your presence ? 
A. Yes sir; a great deal of it was. 
©. Did you have any conversation with Mr. Everitt about 
Mr. Stark’s visit, and the object ot his visit? 

A. I do not know as there was any more than what I have 
stated. 

©. I)id you report to Mr. Everitt the fact that Mr. Stark 
had been in there ? : | 

A. No sir; I do rot think I did. 

©. Were you present when anyone else did? 

A. Mr. Kilburn informed him that Mr. Stark had been 


(). In your presence? 
A. Yes sir. 
©. Did you ever see Mr. Stark and Mr. Everitt together ? 
A. No sir. 
©. You saw Mr. Everitt and Mr. Kilburn together when 
this Stark patent was the subject of conversation? 


A. Ve 5 Sir. 


] Q3 


f 


come to our place and have the order filled or executed: and 


a great many times we would deliver the article direct to the 
private party and set the bed up in the house. 

(). Had you a uniform rate of discount for those customers ? 

A. We allowed them tro and 5. At one time we allowed 
them more. 

(). When you say to and 5, de 
off the balance for cash ? 

A. Yes sir. 


©. You sold yourself largely to individual consume! 


»y VOU mean IO Of frst, ana 5 


CITY © 
‘ = ] 4 ? ; ae ? 4 
\. Yes sir; the largest bulk of our sales were to private 
“} ay ) mn thea tx ] rwront leal th . 1 (5, + . 71 ] a »} , 
Partie Sin tne CltV—and ore at GCal Cle ATY¢ SE: aha the reason 
that a Oreatel discount was not given to the city trade, was 


just for our own self-protection in retailing goods, If we had 
given them a greater discount they would have been sure. to 
have cut the price or discount, 

(. Have your rates of discount been the same in the trade 
from the beginning down to this time ? 

A. They have changed a great many times. 

(). State how they have varied as to the classes of customers 
and how they have varied as to time in different times. 

A. First, we gave off 10 and 5; then 20; then 20 and 10; 
then 20, ro and 5; then to, ro and 10; one-third; 40 per 
cent. 43 per cent. is the highest I know of, and, in other 
cases, we have made special sales where it would figure con- 
siderably over 43. 

QO. Did Mr. Everitt ever make any remark upon the subject 
of your discounts, as to their being too low or the price of the 
bedstead being too high ? 

A. He thought, along toward the first, that the price of the 
bedstead was too high, and he thought it best for them to be 
lowered, and that we would sell more of them. 

©. How did your rates of discount vary in regard to the . 
different class of customers in different localities ? 

A. To our special agents, or those that made a business of 
buying the beds wholesale and keeping a stock of them, and 
advertising thern, we gave a uniform discount—the same dis- 
14 
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count that we have taken off and used asa basis for figuring 
Mr. Everitt’s royalty, which was agreed upon between Mr. 
Everitt and ourselves. It was agreed from the very start that 
we were to use as a basis the lowest wholesale price. We had 
so many different discounts that it was thought best by both 
parties to take off a uniform discount, the same as that taken 
off to our special agents and stores and those’° who made a 
business of wholesaling the goods. 

(Objected to by Mr. Mitchell because the agreement as to 


rate of discount Detween the defendants and Mr. Everitt is 


©. When was this agreement of which you have spoken ? 
A. It was along 1n the early part of the commencement. 

©. I mean as to the uniform rates of discount ? 

\. Yes sir; the same as is taken to these special agents and 


our own stores 


©. By special agents do you mean parties exclusively en- 
gaged in selling these goods, or do you mean those who had 
exclusive rights in particular localities to sell them ? 


A. They were usually turniture dealers who would buy a 


? 


number of beds and agree to advertise them, and push them ; 


} 


ind we agreed verbally with the most of them, to give them 


| - ag yt |], , ~ 6 ‘mes ‘ 
e sale, or agency, of those beds in that city, town o1 


©. Is it in that sense, or 1n what sense, that Messrs. Ed- 
nundson & Son in Pittsburg are the agents of your house, and 
he Toby Furniture Company of Chicago? 
A. Yes sir. 
©. Prior to the time when you first say there was a uniform 
discount agreed upon as the basis of your settlement 
with Mr. Everitt, were any inquiries ever made about your 


by him ? 


‘requently. Mr. Everitt would frequently say, ‘‘ Well, 


» 
a 
. 
— 


Harry, what are you giving off now.’’ I would tell him what- 


ver the discount was at that time to these special agencies or 


ilers, and he would say ‘‘all right ;’’ and he never made the 


} 


objection in any way, shape or form to that discount. 


195 


I would like to have that distinctly understood, because I know 
what I am saying. 

Q. Do you know what the rate of discount was which was 
allowed to Mr. Everitt himself when he was busy selling the 
goods ? | 

A. From memory it is 20, or 20 and 5; but whatever the 


discount was, it was the same that we gave to our own stores 


and the other agencies at that time. 

(. State what that discount was ? 

A. To Joshua Jones & Son, of Cincinnati, we sold quite a 
number of beds, 6 or 10, and gave them to, to and to off; 
that was August roth, 1875. We took the same discount off in 
figuring Mr. Everitt’s royalty. 

To Mr. N, L. Stebbins, Chicago, we sold at same rate, fo, 
10 and 10 off, November 27th, 1875, and allowed Mr. Everitt 
the same. 
F We sold a bed to Kilburn & Gates, of Burlington, Vermont, 
November, 1875, for which we allowed 10, 10 and to off, and 
- the same to Mr. Everitt. 

We sold July 11th, 1876, 3 beds to Francis and Jane Smith, 
of Glasgow, Scotland, for which we allowed 20 per cent. off, 
and we allowed the same to Mr. Everitt, which was the dis- 
count we were taking off at that time to all the AQCIIC les. 

We sold to Bancroft & Boyden, of Boston, a number of beds 
at 20 per cent. off, September 6th, 1876, and allowed the same 
to Mr. Everitt. | 

We sold to the Oshawa Cabinet Company, of ‘Toronto, on 
October 28th, 1876, and allowed 20 per cent., and allowed 
same to Mr. Everitt. 

We sold to Marcus Stephen & Co., of Detroit, Michigan, at 

20, 10 and 5 off—five was the cash discount—and allowed the 
same to Mr. Everitt. 

We sold to Burrill, Comstock & Co., of St. Louis, a number 
of beds, at 20, 10 and 5 off, and allowed the same to Mr. 
Everitt. 

These houses bought the beds and agreed to advertise them 
and push them, and do all they could to sell them, in consid- 
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ration of our allowing them that discount and of their having 
he exclusive right to sell them. 
Q. I think you had cases where you allowed a greater dis- 


ount to Mr. Everitt, or where you settled with him at a less 


A. From M iy to ¢ \ctober, 1577, we took off to the New 
'¥Y3z per cent. discount, and to Mr. Everitt we al- 
lowed 20, ro and 5; that is 31 per cent. and a fraction. ‘The 
ison that that discount was given to the New York store and 
not taken off of Mr. Everitt, was because the other agen- 
es and such parties as I have mentioned were not getting 
same discount. When we allowed one-third to others, 

we allowed it to Mr. Everitt. 


We sold April 18. 1876. to G. G. Braman. of this citv. one 
| / . 


No. rt veneered bed, with the best mattress and spring, for 
S126. We were charging at that time $35 for the mattress, 

$1o for the spring. We deducted that, and it makes the 
bed $75, netting us $75. The list price of that bed is $125. 


We paid Mr. Everitt a royalty on $96, which is nearly 40 per 
cent. off of the bed. We were allowing Everitt at that time 
20 per cent., the same as the agents. 

We sold to Isaac Keith, of Troy, one No. to three-quarters 
and one No. 3 three-quarters for $95, boxed and delivered. 
[t leaves a net to us of $79. We paid a royalty to Mr. Everitt 
on $85.50, which is over 35 per cent. off. 

We sold to H. Leech, of Troy, one No. 1 three-quarters 
veneered, mattress, springs, for $125, box and delivered, which 
netted us, less the spring and mattress, just $77. The list price 
Is $130. We paid a royalty to Mr. Everitt on $88.92, which 
is Over 40 per cent. off. 

We sold to Christian Wise, of Utica, N. Y., one bed and 
spring, three-quarters, No. 10, April 17, 1877, boxed and de- 
livered, for $40. It netted us $26, less the freight. We paid 
a royalty to Mr. Everitt on $38.37. 

We sold to C. Hayden, April 23, 1877, one No. 5 and one 
No. 10 for $110, and boxed, netting us $100 for the beds, 
less the box. We paid Mr. Everitt a royalty on $106.02. 
We sold Vincent Storm & Co., of Cleveland, a number of 
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beds at 30 percent. off, abed bill, which means subject to 5 
forcash. They netted us about 30and to off, and we figured 


them to Mr. Everitt at 20, 10 and 5 off. 


These are a few of the instances and amounts: most of 


them I sold myself, wherein the discount allowed to the cus- 
tomer was greater than the basis upon which I settled with 
Mr. Everitt. 

Adjourned until Thursday, October 16, 1879, at 3 P. M. 


Philadelphia, Thursday, October 16, 1879. 


Present :—The Master, Mr. Otterson, Mr. H. S. Hale, Mr. 
Mitchell and Mr. Everitt. 


Examination of Henry S. Hale resumed. 


by Mr. Otterson. 

©. Did you give a reason, or any reasons, why a larger dis- 
count was allowed to the Toby Manufacturing Company than 
to other dealers ; if you did not, just state so, or if you had a 
reason, give it? 

A. I did not. The reason was because of the great expense 
In getting them to Chicago. They insisted on getting a larger 
discount, or they would give up the sale of the bed, and take 
hold of some other bed. It was the best we could do with 
them. They wanted. and hung on very hard for forty-five per 
cent., and we closed it at that time at 43. We are now 
selling them at 40 off. 

Q. Insales-book S, page 191, February 13, 1875, 1s an entry 
referred to by Mr. Everitt in his direct examination: ‘* Penn- 
sylvania Railroad, one set of castings and springs for patent 
folding-bedstead, including royalty to use the same in car No. 
50, $50.’’ I want to know what royalty there was in that 
transaction, or if there was any license to the railroad company 
to use the articles referred to, derived in any way except from 
the fact of their having purchased them? 

A. They purchased the iron work for’ those bedsteads, and 


we charged them that amount, whatever the amount of the bill 


198 


was,and it was a mistake; that is, the royalty should go with 
the article, the same as we sell our regular folding-bedsteads. 

Q. ‘To them the'same as anybody else? 

A. Yes sir. 

©. You say there was no license or authority aside from 
this simple transaction of the purchase and sale ? 

A. No sir. 

©. What do you mean by that? 

A. Imean the right to use that bedstead, or the articles 
sent with the purchase. 

©. On sales-book B, page 224, October 14th, 1875, 
‘‘Springs and fittings for one champion folding bedstead, 
including royalty, car No. 50, $30.’° What do you mean to 
say to that ? 

A. I make the same reply. ‘The words ‘‘ including roy- 
Ity,’’ which were put on the bill, should not have been 


there, as the right to use the bed went with the article. 


©. Sales-book C, page 613, August 3, 1876, says: ‘‘One 
et patent folding side-rails, to order, 6 by 3 long, ash, crib 


style, including royalty, $15.’’ What as to that? 
» 


that they were made foran ordinary crib, and not a folding-crib. 


make the same answer to that. with the explanation 


— 


©. Do you know when the first bedstead of this pattern 
was sold after this contract was made with Mr. Everitt ? 

A. In October, 1874, there was one bedstead sent on sale, 

in the last of September, to Freeman & Co., on Second 
treet. ‘hat was returned by them a little while after, unsold. 

©. Was that the one that was sold in October ? 

A. Nosir; it was not sold to them; it was sent on sale. 

() Was that the one which was sold in October ? 

\. No sir; it was not. 

©. The first one that was sold was sold in October. 

A. Yes sir; to Mr. Lippincott. * 

©. When did Mr. Everitt take the store in Chestnut 


Stl et ? 
1. It was the following June, 1875. The lease may have 


been made a short time before that. 
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Q. About how long did he continue to run the Chestnut 
street store? 

A. One year. 

Q. That carried it down to June or July, 1876? 

A. Yes sir. 

©. Were the sales of this bedstead many or few from Oc” 
tober, 1874, on? 

A. They were comparatively few for that tall, and I make 
the same remark for the following spring. 

Q. Did your firm furnish money to Mr. Everitt during 
that time, or any portion of it, that was not due him; did 


you advance money to him ; loan money to him ? 


A. In June we loaned him §$200,‘and took his note for it. 
That was to help him start the store, and we also paid his 
rent every month from that time until the close. 

©. You furnished him money to pay his rent ? 
A. Yessir; from that time till the close of the store. 
©. When was that ? | 

iis A. That was the following June; he kept the store for one 
year. 


. } | ] ae . Rea 
(). Can you state how much was advanced to him in that 


A. We advanced him $2170 odd dollars. We had notes to 
that amount standing against him on the rst of January, 1877. 

©. Was that over and above deductions made for royalties 
which had been earned by him, or were the royalties to be de- 
ducted from that sum ? 

A. The royalties were to be deducted from that sum, but 


a“ there Was No time but what the balance C Was mn our tavor. 


i ic \ 
©. No time up to that time ? 
A. No time up to that time; yes sir. 


aded ©. Will you state, if you please, whether that was an occa- 
sion of indifference on the part of Mr. Everitt about the state- 
ments which he complains he did not get, because of the fact 
that the balance was against him, and he knew it ? 


A. It was. 
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When was that balance finally wiped out by the accruing 
valties, or otherwise ? 


A. Just about that time—January rst, 187 


/- 


(). | understand you to say that at that time you had his 
otes to the amount of $2170? 


\. We did hold his notes at that time, and we settled up to 
time and gave his notes to him. 

(). ‘Ther you gave the notes to himat that time 1n payment 

rovalties, as 1t were, instead of cash, which you had given 


\. Yes sir; we had given | along. 
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(). Besides paying his rent ? 
\. Yessir; we paid him some cash on account of his royalty. 
(). But the balance was against him ? 

\. Yes.sir; down to that time. 

©. Mr. Everitt says, on page 73 of the testimony, that he 
was not paid in full at the outset, the first four months, and 


] q Deal M 1] 4 . 4 | ¥ > ey fy 7 17 § 4 
tnat vou did not settle In tull up to la luary, 1877—during th 
first four months of the contract was there anything doing ? 


A. No SIF. 


(. Was there a dime doing ? 
\. No sir; no bed sold until October, 1874. 
(). And the contract was from April 16th ? 
\, April 16th was the date of the contract. 
©. Then it was over six months after the contract was 
signed before a single bedstead was sold ? 
\. Yes Sr. 
(). Vhen during the first four months that he speaks of, 
th re Was nothing to acconnt for, whatever P 
\. No Sir. me 
<“# 


(Mr. Mitchell objects to Mr. Otterson leading the witness. ) 
©. On page 73 of the testimony, Mr. Evritt says: ‘‘I think, 
for the first four months, or nearly so, they paid me all. I think 
so; I do not know for certain.’’ 

A. We did not owe him anything to pay him. 

©. Mr. Everitt says that there were no accouuts given to him 
of bedsteads with looking-glass fronts, extra finish, ebony and 
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gold, and says that no such bedstead appeared in his accounts. 
Will you tell me whether bedsteads with such finishes were ac- 
counted for, and how? 

A. Every one of those bedsteads was accounted for, but not 
the extra finish or looking-glass fronts. 

©. How do you mean ? 

A. ‘They were accounted for as bedsteads. 
©. How were they separated ? 


x 
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A. The price of the looking-glass, for instance, was taken off 
of the bedstead, and the price of the bedstead carried out, ac- 
cording to our list. ‘They were complete without the looking- 
glass or extra finish. 

©. How about the ebony or gold finish ? 

A. The same with that. 

(. You do not mean to say that the ebony and gold were 
taken off ? 

A. The price of the extra finish was taken off. 

(. Do you know whether Mr. Everitt was consulted about 
the purchase of patent rights that were subsequently pur- 
chased by your firm—the Maine and Stark patents—and in 
vited to participate in their purchase ? 

A. I know that he was. 
©. By whom was he solicited ? 

A. By Mr. C. Kilburn and also myself. 

(©. You mean these Maine and Stark patents ? 

A. Yes sir. 

©. And that, before you had any interest in them ? 

A. Yessir. The very day that we received notice from 
the Maine patents, in person, was through Mr. Townsend, 
the president of the company who owned the Maine patent at 
that time, and Mr. Everitt saw Mr. Townsend in our office 
the very day he arrived there, and was consulted about the 
Maine patent. Mr. Townsend returned to Boston, and in a 
day or two after we received a letter from him. That letter 
was shown to Mr. Everitt, immediately on its receipt. 

(. Have you that letter ? 

A. I have. 
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©. Where is it ? 

A. Here. 

(Letter produced by the witness and offered in evidence by 
Mr. Otterson, marked ‘‘ No.  , October 16th, 1879, R. A. 
W.,’’ being letter of H. E. ‘Townsend, dated June gth, 1878, 


‘ ° P ° “_ ese 
to the Hale & Kilbnrn Manufacturing Company. Mr. Mitch- 
ell objects to the offer in evidence. ) 
©. Is this the letter you refer to? 
A. It is. 
Q. Is that the only letter you received from that quarter 
before acting in this purchase ? 
(Mr. Mitchell objects as there 1s nothing in this case in 
controversy concerning the Maine patent. ) 
A. No. 
©. Is that one of them? 
A. There is another. 
©. Is this it? (Letter shown witness. 
A. Yes sir. 
©. Was this shown to Mr. Everitt ? 
A. Yes sir. nae 
Letter dated August 3d, 1878, trom Henry Kk. Townsend 
to the Hale & Kilburn Manufacturing Company, offered in 
evidence and marked ‘‘No. October 16th, 1879, R. A. 
W.’’; offer objected to by Mr. Mitchell. ) 
©. What was Mr. Everitt’s reply when he was asked with 
reference to these letters, or consulted in reference to the 
Maine patents ? 
A. He refused to have anything to do about it, and also 
stated, or says: ‘‘ I have known about that, iong ago; long 
before you purchased my patent.’’ 
Q. Are you talking about the Maine patent ? 
A. The Maine and Stark patents. | 
Q. | am talking about the Maine patent—he refused to 
have any thing to do with it? <p 
\. Yes sir; he refused to have anything to do with it. 
©. What else did he say ? 
A. Oh! he laughed, and said ‘‘ let them fire away,’’ or 
Some words to that effect. 
~- 


— 
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@. What did he say about the patent itself, if he said any- 
thing ? 

A. He said he knew all about it ; that it was not good for 
anything, and that he would not have anything to do with it. 

Q. Well, you afterwards purchased it ? 

A. Yes sir; at quite an expense. 

(. Did he participate in that purchase ? 

A. He did not. 

Q. Who proposed the sale of the Stark patent to your firm, 
and when was that proposed ? 

A. Mr. Stark himself. That was in the early part of Feb- 
ruary, 1578. 

Q. How soon after that was that reported to Mr. Everitt, 
if at all? 

\. Immediately. 

©. What investigation was made as to the validity or nov- 
elty of the Stark patent? 

A. An investigation by ourselves, do you mean? 

(. By yourselves, or others for you. 

A. We were fully convinced. 

©. What investigation was made either by yourselves or 
procurement, to test the validity, or usefulness of the Stark 
patent ? 

(Objected to by Mr. Mitchell unless it is proposed to con- 
nect Mr. Everitt with the investigation.) 

A. Well, we decided that the stark patent was not really of 
itself, available ; that is, it could not be made a saleable article, 
as it stood, as there was no weights in his patent, and the 
bedstead had to be lifted by main strength. Nevertheless, it 
was a clear point in our minds that the Everitt patent in- 
fringed the Stark patent. 

©. Was this reported to Mr. Everitt or not ? 

A. It was. 

Q@. Do you know whether or not he was requested to par- 
ticipate in the purchase of the Stark patent ? 

A. I know he was, by Mr. Kilburn and myself, quite a 
a number of times, but he would always remark that he knew 
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all about the Stark patent long before we purchased his pat- 
ent, and would have nothing to do with it, that it was good 
for nothing. 


Cross-Examined. 


By Mr. Mitchell. 

©. When did you first hear of Stark’s patent? 

A. In the early part of February, 1878. 

FR Who told you about it ? 

A. I heard it first through my brother, J. Warren Hale. 
©. What did he tell you? 

A. He told me that Stark had been in there, and informed 
us of the infringement on his patent. 

©. What is your brother’s business ? 

A. He is Secretary of our firm, or company. He said he 
also told Mr. Everitt that Stark had been there and that he 
claimed we infringed on him. 

(). Did he tell you he had seen Stark ? 

A. He did. 

©. Did he tell you he had sent for Stark to come there? 


A. He did not, because he did not send for him. 


— 


©. How do you know he did _ not ? 
A. I know it as much as | know anything, that he did 


©. How do you know? 
A. Because I take his word. as a brother, that he never 


©. Did you ask him if he sent for Stark ? 
A. No sit; because I know he never did, or no one else 
about our concern. 
(. Did he ever tell you he had not sent for Stark ? 
A. He never said anything about it. 
©. Then how you know he did not, because you would 
take his word for it, and yet. he never gave you any word 
about it ? 
A. It is rediculous to think of such athing. If he had 
done such a thing I would have known it. 
©. But you said, a moment ago, that you knew it because 
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you took his word for it, and yet you say he never told you 
anything about it. How do you account for that ? 

A. I say he never did to the best of my knowledge and be- 
lief. 

(. That is better. Did he tell you how he first came to 
hear of Stark ? 

A. He said that Stark had just came in that day. 

©. Did he tell you how he first came to hear of Stark ? 

A. No he did not. 

Q. Did anybody ever tell you; did anybody in your firm 
ever tell you how he first heard of Stark ? 

A. We all heard of it from the same source, at the same 
time. 

Q. You could not have done so? 

A. Well, except my brother; Mr. Kilburn and myself, he 
informed both of us at the time, that Mr. Stark had been 
there that day. 

Q. Are those all of the company that there are—yourself, 
Mr. Kilburn, and your brother ? 

A. No sir; my father. 

Q. Then, exactly what did you. mean when you said that 
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all heard of it"at the same time? 

A. Well, I meant Mr. Kilburn and myself. 

Q. You did not mean, when you said, ‘‘ we all,’’ to in- 
clude all the members of the company? 

A. No, not all of them. 

Q. Is it within your knowledge, or have you heard any of 
them say, that any one of them sent for Stark? 

A. I never did. 

Q. Have you no knowledge that your firm, or somebody 
representing you on your behalf, sent to Kansas, to bring 
Stark on East ? 

A. I have no knowledge, whatever, of any such transac- 


tion, or any one, either connected with our firm or outside, 


ever sending for Mr. Stark. 
©. Where did Mr. Stark live when he was at home P 
A. Topeka, Kansas, is his address. [I do not know 


whether he lives there now or not. 
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©. Give the names of the various officers of your concern, 
who have authority in its management P 

A. Mr. C. Kilburn, who is our president; Warren Hale, 
my father, is vice-president ; my brother, J. Warren Hale, 
is secretary; Mr. Artemus Kilburn has an interest—He 
works in the factory and superintends it. 

Q. Is there another superintendent ? 
\. Yes sir. 

©. What is his name’? 

A. His name is Samuel M. Newcomb. 
(). Where is he occupied ? 

\. In the factory. 

©. How? 

A. As general superintendent. 

©. Where is the factory ? 

\. The factory is in the rear of our store, 48and 50 North 
Sixth Street. 

(). Where is Artemus Kilburn occupied ? 

A. He is occupied in the lumber department of our fac- 
tory ; the lower part of it. We have also an assistant super- 
intendant. 

©. What is his name? 

A. I have forgotten his first name; his name is Mr. Folger. 


©. Who made a bargain with Stark for the purpose of 


purchasing his patent ? 

A. Mr. Kilburn and myself. 

©. Did you take any part in the negotiation, or did Mr. 
Kalburn make the bargain ? 

A, Mr. Kilburn did the most of the talking. 

©. Were you present during the whole time to hear all 
that was said ? 

A. I was present during most of the time; I did not hear 
all that was said 

(. When was the bargain made—I mean when you first 
made the bargain with him ? 


A. I think it was the latter part of February, 1878. 


> 
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(). Where was that ? 
A. In our office. 
). In Philadelphia ? 


A. Yes sir. 


om 
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(. Who was present at that bargain? 

A. Mr. Kilburn and myself, and my brother might have 
been ; | could not say positively. 
(9. Do you mean your brother, J. Warren Hale? 
A. Yes sir; I have but one brother: 
©. What was the bargain ? 
A. Mr. Stark agreed to sell us his patent for $1,000. 
J. Were any writings made ? 
A. Not then. 

©. Were there writings subsequently made? 

A. Yes sir; there was an assignment subsequently made. 

©. Where was that writing made? 

A. I think that was made in Washington. 

(). By whom was it drawn? 

A. By Colonel R. Mason, of that place, a patent attorney 
of Washington ? 

©. Who employed him to draw that assignment? 

A. | could not say whether it was Mr. Kilburn or Mr. 
Stark. 

Q. Did Colonel R. Mason do that as the attorney for your 
manufacturing company ? 

A. He had done prior business for us in regard to other 
patents. 

©. And subsequent business too ? 

A. I think so. 

Q. Did he examine Stark’s patent and give you an opinion 
upon it before you bought it? 

A. | think he did. 

Q. He was employed by your company to do so, was he 
not ? 
A. Certainly. 
©. When Stark made the bargain you say no writings 
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were made. What agreement was made between Stark and 
Kilburn at the time as to the time of making the writing ? 

A. I could not say as to that. Mr. Kilburn and Mr. Stark 
had that in charge. 

©. You said that you heard most of what was said; did 
you hear nothing about it ? 
A. I did not hear all. 


©. Did you hear nothing about that ? 


©. What avreement was made between Mr. Kilburn and 


Mr. Stark at the time in regard to the payment of the $1,000? 


Did y ur that P 
\ sir; we paid him on account 
(). Bui what agreement was made in regard to the pay- 
of the balance 


We were to pay him as he required it ; as he wanted it. 
Were you to pay him without any assignment from 
A. No; we only paid him a portion first. 

©. How much did you pay him ? 

A. I think it was a hundred or two dollars. 

Q. Did you take a receipt ? 

A We did. 

©. Have you that receipt ? 

Is among our receipts, and that receipt has been pro- 
duced ; we gave him our due-bill. 

Q. Iam not speaking of the due-bill; you did not give 
him a due-bill for the money you gave him at the time, did 
you ? 

A. No; for the balance. 

©. I am speaking of the receipt for the money you paid 
him at the time; where is it ? 

A. I presume it is in our receipt-book. 

Mr. Mitchell—I call upon Mr. Otterson for the production 
of that receipt. 

Mr. Otterson—That receipt has been produced upon call 
by Mr. Otterson, and offered in evidence long ago. 
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A. Just at the last moment I think it came. 


A. No sir; I think it was a telegraph dispatch. 

©. Have you that dispatch ? 

A. I have not. 

Q. Where is it ? 

A. I could not tell you. 

Q. Do not you keep your telegraph dispatches ? 

A. It may be filed away in our letters ; 1 will not say posi- 
tively. 

©. Is it not the habit of your firm to keep letters and tele- 
graph dispatches on business ? : 

A. Ido not know about their filing away telegraph dis- 
patches, but I will not say that they do not. 

Mr. Mitchell—I call upon Mr. Otterson to-produce that 
telegraphic dispatch. 

(To the Witness)—Was the due-bill drawn up and signed 
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at the same time that you paid Mr. Stark one hundred dollars 
or two on account P 

A, I cannot say as to that. 

Q. Did you give Mr. Stark a due-bill before you got an 
assignment of the patent ? 

A. We did, I think. 

Q. When did Mr. Stark go to Washington ; how long after 
the interview with you and Mr. Kilburn? 

A, What interviews do you mean ? 

©. I mean the interview when you bought the patent, and 
gave him one hundred dollars or two on account? 

A. It was a number of days after ; I cannot exactly remem- 
ber the time, 

©. Did he goto Washington by your direction, or the 
direction of your firm or company ? 

A. I think he went down there with Mr. Kilburn. 

©. Mr. Kilburn went with him? 

A. I think so. 

©. Did you ever see the assignment that was drawn at 
that time? 


A. Yessir; Isawit. Ican tell you at about what date. 


©. I would rather you would not refresh your memory 
unless by a memorandum made at the time, when it would be 
proper to do so? 

A. I have here the assignment itself. 

©. Refer to it, please ? 

A. It was about the 1st of January, 1879, that I first saw 
that assignment. 

©. Do you know whether it is the only paper that Mr. 
Stark ever signed, assigning this patent to your company ? 

A. It 1s. 

Q. Do you say so positively ? 

A. Ido. To the best of my knowledge and belief it is 
the only paper. 

(). You mean to say, then, that it is the only paper you 
ever heard of? 

A. I mean to say it is the only paper, the only assignment 
we ever had from him ; we never had but this one. 
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By Mr. Otterson. 

Q. That you know of? 

A. Yessir; I know nothing of any other one. 
By Mr. Mitchell. 

©. You say the first you éver saw of this paper was about 
the 1st of January of this year? 

A. Yes sir; about. 

Q. Where was it when you first saw it? 

A. It was received in the mail; through the mail. 

©. From whom ? 

A. From Colonel R. Mason ; it was left in his charge; in 
trust, as I understand it. 

©. What was said between Mr. Stark and Mr. Kilburn, in 
your presence, as to the re-issue of this patent ? 

A. All that I know about that is that it was to be re-issued. 

(). You mean that it was so agreed between Mr. Stark and 
Mr. Kilburn ? | 

A. Yes sir; we bought it with that understanding, that 
Stark was to have it re-issued, which was done. 

(). Where is your brother ? 

A. He 1s at the office. 

Q. When did you next hear anything about Stark and the 
assignment of his patent, after Mr. Stark and Mr. Kilburn had 
the conversation that you speak of ? 

A. Let me understand that, please. 

(). You say that you were present ata conversation between 
Mr. Kilburn and Mr. Stark, at which Stark made a bargain 
for the sale of the patent for one thousand dollars, and some- 
thing was paid to Stark on account and a due-bill was given 
to him for the balance ; when did you next hear of Mr Stark 
and his patent after that ? 

A. Isaw Mr. Stark frequently. 

©. When next ; when did you see him next after that ? 

A. It might have been a few days; it might have been 
longer or shorter; he was in quite frequently. 

©. Had he been to Washington in the meantime ? 

A. I do not know whether he had been to Washington in 
the meantime or not. 


(). Pid you ever hea! anything about it; about what he 
did when he went to Washington? Did any of the defend- 
ever tell you anything that took place when Stark went 
to Washington ? 


A. Nothing, except that he made an assignment. 


©. And you say that this paper, which 1s dated the 7th of 
March, 1878, is the only paper resembling an assignment that 
Mr. s ever gave to your company, of which you have any 
nowl: ey 

A. Yes Sil 

©. Let me look at the re-issue of the Stark patent ? 

This (patent produced) 1s the Stark patent; it isnotin 

evidence, but a certified copy of it 1s. 

Referring to the patent.) Who1s J. B. Kilburn? 

A. He iS Ohne of Our bookkeepers. 

©. Were you present when this specification for the re- 
issuing for this patent was written ? 


©. Now were you present when it was signed by Mr. Stark? 
A. I was not. 

©. Where was it signed ? 

A. I think it was signed in our office, where the names John 
B, Kilburn and Owen D. Roberts appear. 

©. Do you know who prepared it? 

A. Col. R. Mason. 

©. Who paid Mr. Mason for this service ? 

A. Mr. Stark. 

©. Are you sure of that P 

A. Iam. 

Q. How do you know he did? 

A. Well, I know, for one reason, that I found no record oft 
it on our books, and Mr. Kilburn told me that he (Stark) was 
to pay for it, 

©. Which Mr. Kilburn? 

A. Mr. C. Kilburn. 

Q. Had you bought the patent at the time this specifica- 
tion for a re-issue was signed in your office ? 

A. We had made that agreement. 
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©. And paid something on account ? 

A. Yes sir. 

Q. And given Stark a due-bill ? 

A. Yes sir, I think we had. 

©. Had you anything from Stark to show that he had sold 


you his right, at the time—any paper P 

A. No sir; not that I know of. 

Q. Do you know what Mr. Stark signed ? 

A. That is the only assignment I ever saw. 

©. Do you know what Stark wrote and signed, in Wash- 
ington, under the advice of Mr. Mason? 

A. I do not. 

Q. Did Mr. Cheney Kilburn never tell you that there was 
another agreement, prior to this? 

A, He never did. 

©. Why did you conceal from Mr. Everitt the fact that you 
had purchased this patent from Stark ? 

A. At that time? 

Q. At any time? 

A. I do not know as we had any particular reason. 

©. You did conceal it from him, did you not? 

A. After we purchased it I won’t say that we did or did not. 

©. Do you not know that you did? 

A. I did not tell him. I did not inform Mr. Everitt. 
Whether anybody else did I am not able to say. 

©. Were you present at any interview between Mr. Everitt 
and Mr. Cheney Kilburn, in which the question was asked, 
and it was denied that your firm had bought it ? 

A. Nosir; Iwas not. I never heard any such denial. 

Q. Do you not remember, in my office, when Mr. Mason 
was there, and Mr. Connelly was there, and Mr. Cheney Kil- 
burn was there, and you were there, and I was there? 

A. I remember that meeting. 

Q. And that it was suggested that Mr. Cheney Kilburn, or 
your firm, had purchased this patent, and it was indignantly 
denied ? 

A. I heard Col. R. Mason say that there was no record of 
it at the patent office in our name. 
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©. Is that all that you heard said,—did you not hear it 
denied ? 

A. I did not hear a positive denial. 

Q. Why did you have this suit commenced by Stark against 
yourselves, after you had bought his right and held a full as- 
signing of his patent ? 

\. One reason was that 1t was to test the patent. 

Q. Did you not know that efforts were being made on your 
behalf, during the whole time it was going on, to induce Mr. 
Everitt to reduce his royalty? 

A. We were always in hopes— 

©. Please answer the question. Did you not know that 
efforts were being made on your behalf, during the whole 
ime it was going on, to induce Mr, Everitt to reduce his roy- 
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alty ? 
A. I think something was said about it. 

©. Who instructed Col. Mason to file that bill in the name 
of Stark, in the circuit court of the United States, against you? 

A. I think it was Mr. Kilburn. 

©. What was the purpose of the interview I have already 
spoken of, where the gentlemen I have named were present, 
together with yourself? 

A. To see if we could not make some arrangement with 
Mr. Everitt. 

©. What arrangement did you offer to make with him, or 
what was offered on your behalf? 

A. I do not know of any offer. 

©. Do you not remember that it was offered to divide the 
royalty evenly between Mr. Stark and Mr. Everitt, the royalty 
which Mr. Everitt was entitled to under the agreement ? 

A. That may have been. 

©. What did Col. Mason say at that meeting with regard 
to his position ; did not he say he represented Mr. Stark ? 

A. He did. 

©. Did not he speak of that as a proposal that Mr. Stark 
might probably be willing to accept ? 

A. I think he did. 


©. Did he, in fact, represent Mr. Stark at that time with 
regard to that proposal ? 

A. Well, he did not. 

Q. Do you remember what was the average amount of Mr. 
Everitt’s yearly royalty from’ your Company, or what was his 
monthly average—about. I do not care to be very particular ? 

A. I will have to guess at it. 

Q. As nearly as youcan. It would be a guess from a per- 
son who must have knowledge.—Are you not the treasurer of 
your company? | 

A. As near as I can guess, it was about two thousand dol- 
lars a year for the last two or three years. 

Q. That was the amount that you actually paid him or 
credited him with ? 

A. Yessir; it wasabout that. It might have been more 
and might have been less. 

©. Have you the opinion for which the sum of $162.50, 
spoken of in your testimony in chief, was Mr. Everitt’s half? 

A. I have it with me. 

©. Produce it please? 

A. (Producing two opinions) There are two of them. 

(The two opinions offered in evidence by Mr. Mitchell ; 
the opinion in Maine vs. Everitt, by George Harding, being 
marked ‘‘No. Oct. 16th, 1879, R. A. W;’’ the opinion of 
Charles B. Collier, being marked ‘‘No. Oct. 16th, 1879 
~ he We} 

Adjourned until Monday next, October 20th, 1879, at 


3 p. m. 


Philadelphia, Monday, October 20, 1879. 

Parties met at the office of the Master. 

Present:—The Master, Mr. Mitchell, Mr. Otterson, and 
parties. 

Cross-examination of Henry S. Hale resumed. 

By Mr, Mitchell. 

Q. (Receipt-book shown witness) Please show me the 
receipt in this book that Mr. Stark gave you, when the patent 
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vas first bought from him, for the one hundred or two 


was first 
you paid him on account P 
A. I answered that question. 
(). Find the receipt. 
A. { Receipt produc ed. ) 
() Point out the receipt. 
A. As I said before, I find no receipt in this book for 


$2 
©. One or two you said? 
A. Well, a hundred or two dollars. 
©. What receipt is that you have found? 
A. There is areceipt here for one thousand doliars, dated 
May 8th, 1878, and also a due-bill for $800. 


©. The due-bill is dated the 23d of February, 1878, 1s 1t 


A V« Ss SIr. 

©. Did he give you this due-bill at the same time that you 
paid him the money you speak of, when you first bought the 
patent from him? 

t was at the time, 


4 vs 1 » & 4.7 — c 
iy | ( ould not say positively whnethner 1 
) i rT. 


©. Where is the receipt he gave you at the time? 

A. I suppose it was 1n the receipt-book, if he gave us any, 
but not finding it there, of course, he did not give us any to 
my knowledge. 

©. Who paid Mr. Stark this money that you have spoken 
of—I mean who actually handed him the money P 

A. Now, I could not say whether it was myself or Mr. 
Kilburn ? 
©. Did you give him a check, or money? 

A. | could not say as to that.—I think it was the money. 

Q. Mr. Stark was a stranger to you, was he not? 

A. Comparatively so. 

©. Do you pay out as much money as that to strangers, 
without taking any receipt or voucher for it, whatever ? 

A. No sir; not asa usual thing. Mr. Stark handed over 
his patent papers, and we only paid him part of the agree- 


ment. 
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©. I understood you to say in your cross-examination at 
the last meeting that he then signed no paper except the re- 
ceipt. Is that correct. 

A. I could not say now that he signed a receipt. 

(). Did he sign any other paper bes:de a receipt ? 

A. No sir; not to my knowledge. 

©. Then you paid him §200., I presume. Because the 
due-bill is for $800,-—without taking any assignmet, receipt 
or other 

A. ] 

©. Have you looked for the receipt ? 

A. I have. 

(. Anywhere, except in the book, now? 

A. No sir; because all of our receipts are put in that 


- writing ? 
say, to the best of my knowledge, we did. 


book. 
] 


©. Do you keep a book, or an account of any book, of 
expenses for patents? 

A. No sir; that is, no special book. 

©. Do you keep any special expense account for that pur- 
pose ? 

A. No sir. 

O. Would the payment of two hundred dollars to Mr. 
Stark on that occasion be shown in your books, anywhere ? 

A. It ought to be shown 1n the cash-book. 

(©. Please have the cash-book, which contains this entry, 
before the examiner at the next meeting? 

A. I will make a little explanation there, if you will allow 
me: The receipt that I stated at the last meeting was this 
one for the one thousand dollars that I had reference to. 

(©. In whose hand-writing 1s this due-bill? , 

A. My own. 

©. Is that your signature, as treasurer (signature shown 
witness. ) 

A. Yes sir. 

(. Do you remember the occasion on which you gave him 
the due-bill ? 


A. I remember it was at that time. 


Q. It was the same time that you paid him the two hun- 
dred dollars? 

A. I could not say whether it was the same day, or the 
next day. I really could not say, whether it was at the same 
time or not. 

Q. Did you give him the due-bill, before he made the as- 
signment to you? 

A. Yes sir; to the best of my knowledge, we did. 

Q. What writing did he give you at the time you gave him 
the due-bi!l ? 

A. He did not give us any that I know of. He handed 
over his patent papers. 

QO. Then, asa matter of fact, Mr. Otterson was mistaken 
at the last meeting when he said that the receipt which you 
spoke of had been in evidence long ago? 

\. He was, I think. Mr. Otterson meant this receipt- 
book, or that receipt for the $1000, I meant that receipt. 

©. What improvements were made by your firm, or any 
of them, or any person represented by you now, to this pro- 
cess of making a folding-bed ? 

A. What improvements ; from the commencement, do you 
mean ? 

QM. Yes sir. 

A. There was an improvement made by Harrison W, Cur- 
tis. 

©. Was he the inventor? 

A. Yes sir; he was a member of our firm at that time. 

©. Mention the names of the inventors, please ? 

A. And Samuel M. Newcomb. He is now our superin- 
tendent, and Mr. Cheney Kilburn and myself. 

©. Are those all ? 

A. I think that 1s all. 

©. Are those all the patents you made for manufacturing 
the folding bed ? 

A. Yes sir; I think it is—for the improvements. 

©. Were there any improvements made by a man named 
Stevens? 

A. Yes; he made several improvements. 
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©. Do you not hold them now, or claim to hold them ? 
A, We do; but we did not at that time. 
When did Mr. Stevens make these improvements ? 


2 
A. That was a good while ago; I cannot tell you when it 
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©. Have you the patents for them ? 
A. No sir. 
©. They have been patented ? 

A. No sir; I bought the improvements of Mr. Stevens, and 
in the writing that he gave me he agreed to sign the applica- 
tion for a patent, which he afterward utterly refused to do; 
and he left Philadelphia all of a sudden one day-—in other 
words, he ran away, and we could not find him, and I have 
not seen him to this day. Nobody knew where he had gone 
to. 

©. When was this; before or after you bought Stark’s 
patent ? 

A. Well, I could not say whether it was before or after. It 
might have been after, I won’t be positive. I could not say 
without looking it up. 

Q. Have you any memorandum here by which you could 
look it up and refresh your memory as to time ? 

A. No sir. 

By Mr. Otterson. 

Q. Here, or at the store, I suppose Mr. Mitchell means, 
have you anything which will enable you to find out the date? 

A. I can find out, I think, in the city. Mr. Howson has 
the papers, I think, which he drew up then for Mr. Stevens 
to sign. 

By Mr. Mitchell. 

Q. Have you the models which Mr. Stevens made of his 
improvement ? 

A. Yes sir; I think I have one or two. 

Q. Will this help you any (due-bill in receipt-book, dated 
March 16th, 1878, to Elisha B. Stevens, for $100, on de- 
mand. Signed H. S. Hale, treasurer, shown witness) ? 

A. I do not think that will. Ithink that referred to Childs’ 
chariot chairs. It was signed before August gth, 1878. 
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). Will this give you any assistence (witness shown receipt 
in receipt-book, signed E. B. Stevens, dated February 27th, 


ISo75)P 


} ] , ~ ‘ 
©. Was Mr. Stevens regularly in your employ? > 
\ } 1 } ] 1) [ 4 rin ti 1. rT ] » “¢ re ; f 1" ~ 
\. He had been, and I think he was then travelling for us 


and s@iling some roods. 
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Did you have dealings with him as late as the latter part 


J. Did you not get models from nim, O! by 
ate aS that, relating to improvemenis on t 
. 


A. It may have beenabout that time; J] rather think it was. 


A. I don’t remember the name. 


©. Did you ever see that paper before (paper shown wit- 
A. Never! never. 


Never; I could say that a hundred times. 
Q. Did you, or your firm ever go or send there, to the ad- 
dress mentioned in that paper and get the models referred to? 
[ went there myself and got the models. I had a writ- 
ten order from Mr Stevens for a person, whoever the nameis, 


to deliver to me certain articles, which she did. 
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‘he name is Mrs. Kunzman, 606 Spruce street ? 
A. That is the name then? 
©. Where is the written order ? 
A. I could not say; I think I delivered it to that lady. 
©. When did you get those models? 
A. I got them about that time. 
©. About the latter part of July? P 
A. I could not say positively when it was. 
Q. What was Mr. Stevens employed by your firm to do; 
did you employ him ? 
A. At one time he made those child’s chairs— 


©. Excuse me! Did you employ him? Answer that first, 
and then we will go to the other? 
A. I did not, personally. 
©. Who did employ him ? 
A. Mr. Kilburn. 
? ©. Do you mean Mr. Cheney Nilburn ? 
A. Yes sir. . 
©. Do you know what he employed him to do with re- 
spect to the folding-bed ? 
, A. I do not know anything about the folding-bed part of it. 
(). Was it before Or after you got these models that Mr. 
Stevens left the city, in the way you have mentioned 
A. It was after. 
©. Do you say you had no negotiations at all with Mr. 
Stevens about the folding-bed, about Everitt’s patent ? 
A. Nosir. 
©. And no correspondence with him on the su 
A. Not that I remember. 
Mr. Mitchell.—I ask Mr. Otterson to produce the tele- 
r | graphic dispatch from Col. Mason that I called for at the last 


meeting. 

Mr. Otterson.—(producing three papers.) These are the 
only two telegrams and one letter from Mr. Mason to the de- 
fendants. The first telegraph is dated February 18th, 1878; 
the second, February 1gth, 1878. 


Mr. Mitchell.—lI offer in evidence the following telegram: 


‘‘Washington, D. C., February 18th, 1878. 
Hale & Kilburn Manufacturing Company, Philada:: 
Thistles fifty-nine patent anticipates principal features, 
Stark not very important. Will write. Don’t pay much. 
R. Mason.”’ 


I also offer in evidence the following telegram: 


‘Washington, February roth, 1878. 
Hale & Kilburn Manufacturing Company, Phila.: 
H. F. Nover holds license for Philadelphia under Stark. 
Advise securing Stark’s patent. R. Mason.’’ 


[ also offer in evidence the letter dated February rgth, 1878. 
(Marked ‘*No. 48, October 20th, 1879, R. A. W.’’) 
©. (To the witness.) Did you go to Washington about 
this matter, at all? 
A. No sir. > 
©. Which members of your firm went, besides Mr. Cheney 
Kilburn P 
A. No one, that I know of. 
©. He went? 
A. Yes SIr. 
©. Did Mr. Stevens go with him? 
A. Not that I know of. 
©. Who attended to the advertising of your Company ? 
A. Usually Mr. Roberts and myself. I attended to the 
greater part of it. 
©. Who put this advertisement in ‘‘ The Trade Bureau”’ ? 
\dvertisement shown witness. ) 
A. I think Mr. Roberts did that. 


©. Who put this advertisement in ‘‘ The Upholsterer and 
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Carpet Reporter,’’ of Boston, October 4th, 1879 
A. I think he did that at the same time. I think those 
two advertisements were made up at the same time. 
©. Are not these (three wood-cuts shown witness) three 
pictures of folding-beds in the ‘‘ Upholsterer” the same as 
you had advertized for the last five years ? 
A. The same cut, but the larger ones at the bottom are 
new ones. 
©. How about the automatic folding-crib ? 
\. That is a new one. 
Q. Who occupies your branch store at 706 Broadway, New 
York ? ~ 
\. Mr. John S. Lindsey is manager for us there. 
Q. Who is your manager at 535 Washington street, Boston ? 
\. Mr. N. L. Stebbins runs the store entirely at his own 
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@. Who occupies your branch store at 182 West Baltimore 
street, Baltimore ? 

A. Mr. D. C. Burson occupies that, in the same way; he 
runs that store in the same way. 

©. Why did you advertise two or three furniture compa- 


f nies in Chicago as your branch stores ? 

A, The only way I can account for that is that it is a mis- 
take. That ought not to have been there, because they are 
not branch stores. ‘They have no interest whatever with 

ourselves. 

(©. How long a time did that mistake appear in the public 
papers as an advertisement ? 

A. The first time I ever saw it was when Mr. Mitchell 
showed it here, the other day, in the office. 

(. Do you know how long a time it was advertised ? 

A. Not a great while, I could not say positively. 

©. Were the arrangements that you had with the Toby 
Furniture Company substantially the same as you had with 
Mr. Stebbins and the furniture company in Baltimore? 

— A. They were a little different. 

©. Wherein were they different? 

A. The Toby Company order and buy the goods right 
out, and pay us for the same every sixty days; send usa 
check for the goods, whatever they may be, no matter what 
amount it may be; and with the Boston store and the Balti- 
more store we send the goods on consignment. 

(©. Will you let me see the letter of April 10, 1878, from 
Colonel Mason ? 

A. Yes sir. (Letter produced. ) 

(. Where is the envelope in which that letter came ? 

A. I do not know where it is. 

(). Did you show this letter to Mr. Everitt ? 

2 A. I did; on the morning of its arrival. 


©. Did you have any conversation with him about the 
envelope it came in? 
A. No sir; I do not remember that any conversation was 


had about the envelope. 
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vice of Mr. Mason: and. furthermore. I will say that Mr. 


Utterson did not know anything about it at the meeting 1n 
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A. We acted entirely under Mr. Mason’s advice. 


©. How did Mr. Mason come to write you that he was 
prepared to negotiate for terms of license for you to use 
Stark’s patent at the time when he, as your counsel, knew 


you were the owners of the patent? 

A. I could not tell you how he happened to do that. 
©. What passed between you? What did you tell Mr. 
Everitt about this letter when you showed it to him? 

A. I told him I would preserve it. He asked me for a 
copy of it that afternoon or the next day, and I told him I 
would hunt it up; I had already laid it aside, and have a copy 
of it made for him, which I did. 

Q. Why did Mr. Mason tell you you were infringing the 
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3 Mr. Niulpburn and mvself nad tried our very best tO ¢ 


something with Mr, Everitt before we purchased the Stark 


patent, and he refused to have anything to do with us: said 
that it was good for nothing ; that he knew all about it long 
avo, long before we purchased his patent of him, and M1 
Mason brought that suit, | suppose, thinking, perhaps, it 


might have some bearing on Mr. Everitt 

©. lam not speaking of the suit; Iam speaking of the 
letter which you showed to Mr. Everitt as soon as you got 
it; why did you show it to Mr. Everitt ? 

A. Because Mr. Mason told us to show it to him. 
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©. Did vou tell Mr. Everitt that you had bought Stark’ 


\. I did not tell him. 
©. What did you say to him when you showed him this 
letter; at the time you showed it to him; I do not mean 
about keeping it, but at the time you showed it to him what 
did you say P | 

A. I do not remember what was said ; I[ just handed it t: 
him, and he read it and told me to preserve it, 

©. Is the bed called ‘*No. 16 bed,’’ made by your co™m- 
pany, made under a patent ? 

A. Yes sir. 

©. Did you have the date ot the patent put upon each 
manufactured article, according to law ? 

A. We endeavored to do it. 

©. Did you or not have Mr. Everitt’s patent put on that 
bedstead always ? 

A. No sir. 
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Did you have it always put on the No. 16 beds up to 
first of this year? 

We had it up toa certain time; the time I! could not 
say when we left it off. 

©. Was it not after this suit commenced? 

A. It might have been, although the packer had orders to 
ave it off. 

©. When did you give him those orders ? 
A. When we first commenced to make them. 

©. When did you first commence to make them ? 

A. I could not tell without referring to the books. 

©. Refer to the books and tell ? 

A. (Referring to the books), About in the first part of 
1878; I find one in April. 

©. Did you not have the date of Mr. Everett’s patent 
marked on No. 16 beds from that time up to the beginning 
of this year? 

A. I could not say. 


©. Did not you yourself give orders that it should be 
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A. I gave order that it should be left off. 


©. You did? 

A. Yes sir. 

©. To whom did you give orders ? 
A. To our packer. 

©. What is his name? 

A. Hugh McComb. 


(. Do I understand you to say that your 16 beds had 


y 
not the date of Mr. Everitt’s patent upon them Pe 
A. No, I did not say that. 

Q. Exactly; what did you say? 

\. I say up to a certain time they had dates on. 
©. Can you say when that time was ? 

A. No, I cannot. 

©. Can you find out and let me know? 

A. I will try to. 


“I 


OF As to No. 11, did not that have the date of Everitt’s 
patent upon it? 

A. I think so, up to a certain time. 

©. Did not No. 18 have the same ? 

A. Up to a certain time; yes sir. We had the stencil- 
plate for the whole number of patents. 

Q. Did it have the date of the improvements you have men- 
tioned on it also—these bedsteads ? 

A. Yes sir. 
by Mr. Otterson. 

Q. And you used that always universally, in a uniform 
manner ? 

A. Yes sir; we used it always universally, and that is why 
it was not left off when it ought to have been. 
By Mr. Mitchell. 

©. How about beds No. 1o and 17? 

A. They are in the same order. 

©. They all had the date of the patents on them, up to a 
certain time ? 

A. Yes sir; we do not make No. to beds any more. 

©. When did Mr. Kilburn and Mr. Everitt have any talk 
about Stark’s patent; before or after this letter from Col. 
Mason ? 

A. It was before. 
2. How long before? 
A. It was the first part of February, 1878. 

(). Where were they when they had that conversation ? 

A. In our office. 

©. Who was present ? 

A. I was present. 

Q. Any one else ? 

A. My brother was in and out quite frequently. I do not 
remember of any one else being there. 

©. Was it on more than one occasion ? 

A. Yes sir; several. 

©. When was the first occasion—was it before or after you 
had seen Stark ? 

A. It was after. 
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\\ fore Oo} fter Mr. K d been to Was 
it ? 
t\ Vi i Ore 
‘ W as Delo! r aiter ve | b nt Stark’s patent? 
\ it beto 
4 | what took place; what did Mr. Kilburn say P 
A. I ot repeat all that was said, there was so much said 
ut Mr. Kilburn informed Mr. Everitt that Stark was here, or 
e 1d that Stark offered to take $1,000 for the 
ha 
C ' recollect that Mr. Kilburn told Everitt that ? 
A. \ 1 
©. At that time ? 
A. Y« 
iv. Ss ind tell what wa aid ? 
A firs e asked uf he would not pur hase it, or do some 
0 Mr. Everitt refused; said it was good for 
thing iat he would not have nothing to do with it, and 
that | v all about it long ago, long before we ever pu 
( ised Nis itent 
©. Were you not present on one occasion when Mr. Cheney 
Kilburn said that Stark wanted $30,000 for his patent ? 
A. | do not remember any such conversation 
©. Do you remember any such remark made by Mr. Cheney 
Kilburn in Mr. Everitt’s hearing ? 
A. No sir; I do not. [ do not think he ever said anything 
of the kind. As I said before, I did not hear all that was said 
t t] leetings 
©. Did not Mr, Kilburn want Mr. Everitt to give Stark five 
ut of his seven per cent. royalty ? 
A. ‘There might have been something said about that. I 
Cannot Sa j positively, 
©. Do you not remember that that was said ? 
\. I remember there was something said about dividing 
royalty, or something to that effect ; but Mr. Everitt always 
refused, and would not have anything to do with it. Wecould 


get the shghtest offer out of M 
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form—never was able to. 


r. Everitt, in any way, shape 
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©. Did you hear Mr. Nilburn say anything to Mr. Everit 


pout $30,000, With reference to any patent 


\. [ really could not say | will say this much—that there 
Was VOOC deal sald ADOUT LNEC Maine ez it¢ VaATd and 
the Maine parties, in Boston, did ask $20,000 f r patent, 

one time Perhaps that 1s where he got his big figures from 


Be — . 
could not say positively. 
ler ” tii Mah Chien Satine = 2 
Q. Lo | understand Vou to say that tnis interview you nave 
a ‘ ] ) “¥ Lo Q a aiid er ~ - pe ae = 
}US! SpOReN Ol, perween Mr. Kilburn ind Mi) Hey ritt, was 


before you had seen Mr. Stark ? 


Mr. Otterson: At this point I offer in eviden 


‘] ] ; Sa wl? . ~ 4 = a aay 
lhe model of otark $s patent (marked No. 19, WCLODC!I 


I also offer the same model, with the corner 
extend the side brac ket on the foot-board above the side-rail, 
or box, when it 1s closed, which make the Everitt patent. (The 
corner pier es marked ‘* No. 50, \, October 2oth IO7Q, R. A. 
W.’’), and (** No. 50, b, October zoth, 1879, R. A. W.’’) 

Also the spring bed used in same. Marked ‘‘ No. 51, Octo- 
ber 2oth, 1870, KR. A. W."") 


t 
October 2oth, 1579, a. a 
Also the model of the No. 16 bed. (Marked ‘* No. 53, Octo 


Also the model of the Maine patent. (Marked ‘* No. 52, : 


ber 2oth, 1879, R. A. W.’’) 


(Also a copy of the record of the patent-office, under date 
of April roth, 1879, referring to the application for the Everitt 


patent. ) 
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Mr. Mitchell: (‘To Mr. Otterson.) What is the purpose of 
this offer ? 

Mr. Otterson: (To Mr. Mitchell.) We will discuss that 
one of these days. 

the offer objected to by Mr. Mitchell, as the evidence 1s 

not material to any issue before the Master. The exhibit > 
marked ‘‘ No. 54, October zoth, 1879, R. A. W.’’) 

Adjourned until Monday next, October 27th, 1879, at 3 P.M. 


Liil 


Philadelphia, Monday, October 27th, 1879. 


Parties met at the office of the Master. 
Present.---The Master, Mr. Otterson, Mr. A. I. Philips 
Mr. Mitchell, and parties. 


ond 

oe) 
et 
j 


Charles Howson Sworn and examined. 


By Mr. Otterson. 
©. You are a member of the firm of Howson & Son, 


—S 


are 
you not? 

A. Yes sir. 

QO. What do you call your profession—patent lawyers, are -- 
you nol ? 

A. Solicitors of patents; patent lawyer is my own profession 

Q. Did you draw a contract between Mr. Everitt and the 
Hale & Kilburn Manufacturing Company ? 

A. I did. 

©. With reference to the Everitt folding bedstead ? 

A. With reference to a patent of Mr. Everitt’s for a folding 
bedstead. 

Q. In what shape was it brought to your attention, orig- 


A. My recollection upon that point 1s that Mr. Henry S. 

Hale came to me to formulate, or put mto proper shape, a 

contract which was already virtually concluded between: his 

firm and Mr. Everitt with reference to the patent I mentioned. hen 
Q. Is that (paper dated March 17th, 1874, signed Hale, 

Kilburn & Co., with receipt of same date for $75, signed by 

Elisha E. Everitt shown witness, ) the paper he produced ? 
A. I cannot say that I recollect this paper— 
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©. You do not recollect anything of this ? 

A. My answer was not complete,---although I find some- 
thing upon the face of this paper which satisfies my mind that 
I had it before me. I refer to the words ‘‘ impts lawsuits 1-2 
---I-2 receipts for rights sold,’’ which I recognize as being in 


> my handwriting. 
©. Who constitute your firm, please ? 


A. My father, Henry Howson, and myself. 

Q. You prepared a contract ? 

A. Yes sir. 

Q. State, if you please, what you knew at that time about 
the Stark patent, as it 1s called ? 

A. Iam quite certain that | knew nothing at all about the 
Stark patent. No instructions were given to me to look into 
the question of any prior or other patent, but simply to put a 
contract into form, and to that my attention was confined. 

©. Have you ever known of the Stark patent ? 

A. I do know of the Stark patent, and, to the best of my 
recollection, my attention was first drawn to it within 18 


months last past. 


~ Q. Mr. Everitt says: ‘‘ When Mr. Howson, their agent, 
went to draw the contract between the two parties, they and 
me, he said the patent would have to be re-issued---and for 
what reason? On the reason of the Maine’s and the Stark’s 
patents, he said,’’—1is that true, or is it not ? 
A. If, by Mr. Howson, Mr. Everitt referred to myself, it 1s 
certainly not correct. 
©. You knew nothing then of the Stark patent ? 
A. No sir. 
. (Cross-examination reserved. ) 
Henry Howson sworn and examined. 
By Mr. Otterson. 
<> 
Q. You are the senior of the firm of Howson & Son ? 


A, Yes Sir. 
©. Solicitor of patents ? 
A. Yes SIr. 
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(). Did you confer with Mr. Everitt about it ? 
xX - 
; ; sa 
\ \ Everitt decidedly yyected to signing, ior a ton 
. ee 
inally he did sign then Papers produced. ) 
| ' | a "3 he 
( ) wat v ‘ . « a ) TO] C | -contractr rer! \ to } as’ 1 th 


pa es Was signed, ‘¢*that the patent would have to be 1 
< ' + | 2 a" , ? ] 1. 9 . + + 3 
issued on account of the Maine's and Stark’s patent’”’ ? 

o No sil 

i \ — - , } ‘ ) y > 

) \V | at W your reasol or iit oa re Cer > 

\. Under the laws that exist at present every applicatio 
[Or a re-lesue Ol patent granted subsequently to the yeal 
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l was determined that should 
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Ine Tnat contract was signed, O! 
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©. Did you learn of 1t afterward ; and when, for the first 


A. I do not recollect when I heard of it afterward. (one 


dav Mr. Kilburn came into my office and told me ot it. 


cannot tell how long afterwa 
— 


of the Everitt patent becaus 


ry 
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patent with the Maine’s ? 
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() [hen it is not true that you insisted upon the re-issue 


Oot tne existence of the Stark 
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A. Certainly not. I knew nothing about it. for the reason 


assigned. I did not know an 


ything about it. 


(). | understand you to say that you were called upon 


simply to tormulate, as yourson nas expressed if, an agreement 


already in existence, and not 
tate of the art ? 
A. Iw as not ¢ MpL1o ys ed to} 
: ] ] * « . 
of the art; on the contrary, 


ing that agreement without a1 
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fo make an examination ot the 
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rake an examination ot the state 


scolded Mr. Kilburn for sign- 


examination 
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Did vou have anv interview. at all. with Mr. Everitt on 


e subject of this re-issue, either in the presence of Mr. Nil- 


} yYy°? qr 7 Dae. > 
PULL id i uone ! 


A. Mr. Everitt called on me. I think, twice; told me that 
there was no necessity for a re-issue. and did not want me to 


make an application for a re-issue, and seemed very anxious [| 


should not make the application. 
Cross-examined. 


By Mr. Philips. 
©. Did Mr. Everitt ever ask you why you wished the re- 

A. I do not know whether he asked me why, but I know 
he knew why. He knows the reason. 

©. You stated that Mr. Everitt objected to signing the re- 
issue ; did he explain to you the ground of his objection? 

A. Nosir; I never knew; I could not understand the reason. 
| think he said that the patent was good enough, or something 
of that sort. 

©. Do you remember when the re-issue papers were signed ? 

A. They were signed on the same day as the agreement, | 
think; I am not quite certain. If you will allow me to look 
at the papers I can tell. They were signed evidently on that 
day, I think, the 16th of April. (Referring to the papers. ) 
They must have been signed on that day. 

©. Were those re-issue papers used ? 

A. No; they have remained in my possession ever since 
they were executed, with the understanding of all parties that 
they were so to remain. 

Q. Why were they not used ? 

A. For the simple reason that subsequently it was discov- 
ered that the patent was about as good as could be got for the 
invention; in other words, that the invention was covered by 
the original patent as far as it could be covered. 

(). How soon after the signing of the contract was it found 
out that the patent was good? 

A. I beg your pardon, I did not say that the patent was 


good. As good as circumstances would permit of. 


(. ‘* As good as circumstances would permit of ?’’ 

A. A few days afterward. 

(). By what means was that discovered ? 

A. (Producing a paper) ‘That is a letter from my clerk in 
Washington. I wrote to him that it was quite hkely I might 
have to re-issue this patent, and to look at the file and find 
out somewhere near what the condition of the patent was, by 
an examination of the file. ‘That is the reply I got. 

©. Was any opinion of a patent lawyer obtained upon Mr. 
Everitt’s patent at the time of making the contract? 

A. Not that I am aware of; certainly not in my office. 

©. Was not the opinion of Mr. Harding obtained upon 
Mr. Everitt’s patent? 

A. Really, I do not know. 

©. Did you ever hear that Mr. Collier gave a written opin- 
ion upon Mr. Everitt’s patent? 

A. No sir. 

(‘The letter produced by the witness offered in evidence by 
Mr. Philips, and marked ‘‘ No. 55, Oct. 27th, 1879, R. 
A, W,”’ and further cross-examination reserved. ) 


Re-examined. 


By Mr. Otterson. 

(. What is the paper that you have just produced ? 

A. It is a reply toa memorandum of my own to my clerk 
in Washington. 

©. Your inquiry was what ? 

A. I think my inquiry was that I might have, possibly, to 
re-issue the Everitt patent, and to look at the file and see 
what he could find there. ‘That reply came. 

©. Does the reply refer to the Stark patent at all. 

A. Nosir; it was this paper which induced me to think 
that it would be hardly worth while to re-issue the Everitt pat- 
ent. I would like to add that that is a step I always take 
when I contemplate re-issuing a patent. 

©. To have such an examination made. 

A. Yes sir; and not a search of the state of the art. 
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‘received at the Philadelphia post-office atsix o CIlOCK on the 
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morning ot the hhitnh OF April. iS Lal rue or not: 
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the ect W [1 miuced ° 
1. NO 
( ) VO \ embe hi l¢ \ Ol \I Hal In Vou! 
presen to | I qd pres { C¢ ind preserve 
en ve ( 
\. | heard him say he wantes » presery the letter, but 
cvwel ird j V anvil nN al l enve Ope 
(). Mr. Everitt says that you knew all about the Stark pat- 
ent before you made your contract with him. Is that true 
Or not’ 
4 -Noft crue 
: :' . 


F Re ao i 7 P j ae , 
©. When did you first know of the Stark patent 
} ] . on pls P \ 
A. When Mr. Stark came on. 
* <7 - } . . eS ? *“y 
( ) [Jo you remember about when that was: 


A. That was the very first of February; it might be the 


rr 
4 
ane 


j 


of January, 1878. I did not see Mr. Stark at that time. 
[ got my information from Mr. Warren Hale 


t 


©. When did you first see him vourselt 2? 
A. It was several days after. I should 
terward. Ido not recollect exactly. 


©. How soon after you first saw him, or heard of his be- 


presence or the fact of his visit ? 

A. At once. Immediately. In fact, Myr. Everitt knew it 
sooner than I did. because Mr. Warren Hale told Mr. Ever- 
itt. I was out of the store at the time Mr. Stark came in; 
but Mr. Warren Hale told Mr. Everitt that there had been a 
man there by the name of Stark, from the West, whosaid we 
were infringing on his patent. And that very afternoon | 


heard the same thing. 


(). Had you ever heard of the existence of the Stark pat- 
nt before you heard of the visit of Mr. Stark ? 
A. Never in my life. 7 
Q. What steps did you take when you learned of the ex- 
stence of the Stark patent ; what was the first step? 
A. Well we tried to have Mr. Everitt—we looked into the 
itter a little, began to look it over, and made up our minds 
we were infringing, and we tried to have Mr. Everitt do 
mething. We tried to do something with him, and to see 
vyhat was the best to do about it. 
Q. Did you consult counsel on the subject of infringe- 


A. I think we did. 
Q Who? 
A. Well, I guess it was the old gentleman, Mr. Henry 
Howson. I am not satisfied we did, right off, for a day or 
two; but we were satisfied in our own mind when we came 
» look the matter up that we were infringing. 
©. Did you consult other counsel besides Mr. Howson ? 
A. Yes sir. 
OQ. Who? 
A. We consulted Mr. Mason, of Washington. 
©. In consequence of your advices from Mr. Mason, what 
did you do to Mr. Everitt or say to him? 
A. We told him there would have to be something done 
yout it; that it was a plain infringement. He said it was 
rood for nothing. He said he knew all about it long ago, 


eae 


ig before he bought his patent. Said he, ‘‘That 1s good 
for nothing ; I won’t give one cent toward it; I knew all 
.bout it long ago. ‘It is good for nothing.’’ 

©. Well, you bought it finally ? 

A. Yes sir; we bought it. 

©. Did you tell Mr. Everitt what it could be bought for? 
A. Yessir. 

©. What ? 

A. One thousand dollars. 

Q. Did you ever tell him it would cost thirty thousand 
A. No sir; never. 
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Q. Did you ever tell him it would cost any other sum than 
one thousand dollars ? 

A. No sir. 

©. What sum did it cost ? 

A. It cost one thousand dollars. 

(. State whether that purchase was or was not in pursu- 
ance of the advice of counsel ? 

A. It was done under the advice of Col, Mason, of Wash- 
ington. 

@. He had been counsel for you in other matters previ- 
ously ? 

A. Exactly; yes sir. He said we would have to buy it or 
stop. 

©. In what connection did you use the term thirty 
thousand dollars, if at all, in connection with Mr. Everitt ? 

A. I used the term in reference to the Maine patents. The 
Maine’s had two or three patents. Soon after we bought 
Mr. Everitt’s patent, Mr. Everitt and ourselves thought we 
had better see what we could buy all the Maine patents for. 
Mr. Howson thought it would be a good idea to buy them 
up. So I went to Boston expressly to buy them. I saw Mr. 
Maine, and he would not sell them for less than §$20,c0oo— 
his two or three patents, whatever they were. After running 
along—well, in 1878, I think, they got incorporated with a 
company. They formed a company there. I think there was 
thirteen of them in a company. 

(The testimony objected to by Mr. Philips.) 

They got up a company, and got a re-issue, re-issued their 
patents, and they came on and notified us, you know, that 
we were infringing. I told Mr. Everitt; said I: ‘* You well 
know that when it was in Mr. Maine’s hands he asked us 
$20,000. The probability is that we shall have to pay 
$30,000, now it has got into this company’s hands.’’ That 
is the way of it, and Mr. Townsend, the president of that 
company, had been out here, was here along about that time, 
along about June or July, 1878, and Mr. Everitt saw the cor- 
respondence that passed between Mr. Townsend and myself. 
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A. 1 think about the time we got started he opened a store 


n Chestnut street. I think he was to pay about twenty-two 


indred or twenty-three hundred dollars rent, and he done 


very small business. and he was not able to pay the rent, 


nd we paid it; advanced the money. He would come ia 
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we never asked Mr. Everitt to allow that. 


, 


(). How did you settle with him for those 2 


A. One-third off, I think. 


4 


©. Did you ever hear any mplaints about the 2. 
‘ i b ‘ * Cd ct 1\ COM MPIAINES LLY it Chnese ciiS- 
counts P 


A. Not one word. When we would get to taking off more 


discounts to the trade he said he was glad of it ; that it wou] 


I 


Ja give the trade a better chance; that there was not enough 
encouragement for them before, when we were taking off - 
or 30, and that he was glad of it. | : 

Q. Why? 
A. Because we could sell more beds. 


17 


42 


} Then | > He > ’ YY) lay ) ._— 
a - inen Ne never compiall CU 


A. Never one word. 


©. That you were not accounting to him according to 


4 


a 


your agreement and understanding? 
A. No; he always seemed to be perfectly satisfied. : 
QO. When did you first hear his complaints ? 
A. That was the time that this suit commenced. 
©. He complains that you did not allow him royalty on 
mattrasses and spring-bottoms, and ebony and gold finish, 
and some other things. Did you make mattrasses and spring- 
bottoms before you had this folding-bedstead at all ? 
A. Ido not know. [donot recollect whether we did or 
I think we did. 
©. Was it a part of your business ? 
A. It was a part of our business; we were not In the furni- 
ire bustness very much, at the time we took hold of the 
f iding-bedstead ; we were in the picture-frame business. The 
d business drew us into a general assortment of furniture. 
©. But spring bottoms and mattresses were in the marke! 
yng before the folding-beds, were they not ? 
A. Yes sir; I think long before I was born. 
| | tell us when Mr. Everitt was invited 
party to the purchase of the Stark patent ? 


a See le ° Y Taher: , 5 Qe Q 
A. In the early part of February, 1878. 


Cross-examination reserved. 


Adjourned to Monday next, November 3d, 1879, at 3 P.M 


Philadelphia, Monday, November 3d, 1879. 
Present:—The Master, Mr. Bowman, Mr. Everitt, Mr 
Otterson, Mr. H. S: Hale, and Mr. Kilburn. 


. 


(ir. Bowman on call produces letter from the defendant’s 
counsel to plaintiff’s counsel, dated November 22d, 1878, which 
s offered in evidence by Mr. Otterson and marked, ‘‘ No. 56, 
November 3d, 1879, R. A. W.’’) 
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lames W. Fletcher sworn and examined. 


- 


ir. Otterson. 
©. You are a clerk in the office of the Court of Common 


A. lam. 

©. Have you a sealed envelope which was deposited by me 
with the Prothonotary ? 

A. Yes sir; which I now produce. (Envelope produced.) 
| do not remember the date of its deposit, or its contents. 

(The endorsement directed to be noted of record, as fol- 
LOWS: ) 

(‘*’To Messrs. Wendell P. Bowman, Esq., or E. Coppee 
Mitchell, Esq., counsel for plaintiff, in case of Everitt: and 


i 


Hale et. al., C. C. P. in Eq. No. 4, for Sept., T., 1878, No. 


564, or 1f not accepted by them or either of them on or before 
January 1st, 1879, then the same may be withdrawn by James 
Otterson, Esq., counsel for defendants, if he shall so elect. 
The privilege of accepting the same by parties first named, or 


] 


either of them, 1s continued, however, until the paper shall be 
actually withdrawn by said Otterson. 
James Otterson, 11—22—’78.”’ 
©. Have you any reason to suppose this envelope was not 


deposited at the time it bears date ? 


¥ 


A. I think that is about the exact date about the day, the 
22d of November, 1878. 

(Mr. Otterson opened the sealed envelope in the presence 
of the Master, and took therefrom three several papers. ) 

First, the original agreement between Elisha Everitt and 
Henry S. Hale, Artemus Kilburn, J. Warren Hale, H. W. 
Kilburn, Cheney Kilburn, and Warren Hale. 

(The agreement offered in evidence by Mr. Otterson, and 
marked ‘‘ No. 57, Nov. 3d, 1879, R. A. W.’’) 

Second, the re-assignment of the letters patent for improve- 
ments in wardrobe bedstead, No. 148,940, by the Hale & 
Kilburn Manufacturing Company to Elisha E. Everitt, the 
plaintiff. 
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ted bedstead 

ill not undertake to repeat from memory. 

©. Look at that paper (exhibit No. 57, shown witness, ) and 
whether that is the paper you referred to ? 

That is the paper I mean. 


When did you first learn of the Stark patent ? 
but to the best « 


. The time I cannot definitely say yf my 
lection within 18 months last passed. 
From whom did you first derive your information ? 

A. That question I cannot positively answer. I can only 
say that it came to my attention in the course of a conversa- 
tion or conversations with Mr. Henry S. Hale. 


iJ. You are solicitors—your firm—tor patent 5, are Vou nots 
A. We are either patent solicitors or patent agents, which 
ever you choose to call it. 


(). Have you any recollection of ever speaking te 


Everitt on the subject of the Stark patent ? 
A. Not the slightest. 


@. At the time that paper was drawn, do you remember 


speaking to Mr. Kilburn of any patent excepting the one 
mentioned in the agreement f 

A. No sir; not the slightest. 

Q. Your duty was simply to formulate that agreement and 
put it in proper shape ? 

A. That was the case. 

©. You had nothing to do with the examination of the 
record or to ascertain the state of the art of the patent, had 
you ? 


A. No sir. 
Re-examination of Henry Howson resumed. 


Before Mr. Henry Howson was re-examined, he requested 
that his testimony given at the preceding meeting should be 
read to him in full, which was done by Mr. Bowman, and 
pronounced by the witness to be correctly reported ; and the 
witness said that he desired to correct an answer. 

By Mr. Otterson. 

QM. You said during the reading of the minutes that there 
was something you wanted to correct in reference to the pe- 
riod after the signing of the original agreement in which you 
heard of the Stark patent. What have you to say on that sub- 
ject ? 

A. I wish to say that it may have been more than a year. 

©. By whom was that first called to your attention—The 
subject of the Stark patent ? 

A. I think by myson. And I would like to add to that, 
that when I say I heard of the Stark patent, I mean I heard 
of the existence of such a patent. I do not know what the 
patent is now. I could not describe it. ‘The whole subject 
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sed from my mind after the execution of the deed. | 

an the whole subject relating to this bedstead matter. 

©. Your son states in his testimony that he heard of it 
first, as near as he can recollect, some 18 months ago, or 
thereabouts; then you only heard of it after he heard of it. 
You heard from him first ? 

A. It may have been about the same time. I cannot call 


Cross-examined. 


By Mr. Bowman. 
Q. Do you remember when you first heard of it ? 

\. No sir; I cannot remember exactly. I do not remem- 
ber within months. 

©. Can you tell me what you did hear at that time? 

A. All that I did hear was that there was a patent granted 
to Stark which appeared to interfere 1n some way or other. 
The conversation was 1n the next room, I think, with my son; 
and I might have heard some part of the conversation, We 
have two adjoining rooms. 

©. With whom was he in coriversation ? 

A. I do not know whether it was with Mr. Kilburn or Mr. 
Hale. It was one of them. 

©. Had they employed you to examine into the state of 
the art of this patent? 

\. No sir. 

©. I mean the Everitt patent ? 

A. I know—no sir; what I did wasentirely voluntary. In 
fact, when I advised them to adopt that course, they said no ; 
that they had been satisfied, or something of that sort. | 
recollect I scolded them pretty well for doing it. 

Q. Did they employ your son to examine into the Stark 
patent 

A. Into the state of the art, do you mean? 

©. Yessir; to examine into the state of the art of the 
Stark patent ? 

A. No sir; it was not his duty to do so. 


47 


@. Can you tell how it happened that they called your at- 
tention to it, whenever that time was ? 

A. I rather think it was a conversation in the next room 
with my son—I hearing something going on there as I walked 
backward and forward, and probably Mr. Kilburn himself, 
may have mentioned it afterward. 

©. Might this have been about six months after the agree- 
ment was signed ? 

A. I think it was more than that. 

©. But you have no recollection of the subject of the 
Stark patent being mentioned when the agreement was being 
prepared for execution ? 

A. Not the slightest mention of it. 

Q. Do you remember Mr. Everitt wanting to know why 
you wished him to sign the re-issue papers ? 

A. I think I explained to him the object. At any rate he 
knew the object. [am satisfied about that. He knew that 
it was a precaution that I always took. | 

©. Whom did you represent in the matter at that time ? 


A. In preparing the re-issue papers ? 


Q. Yes sir. 

A. I represented Mr, Kilburn, or the Messrs. Hale, Kul- 
burn & Company; the firm 1 suppose. I had been doing 
other business for them. 

©. The Everitt bedstead was never re-issued, was it? 

A. No sir; not to my knowledge. 

Q. You considered that the original papers covered the in- 
vention, sufficiently, without re-issue ? 

A. I will have to explain that matter. As soon as I re- 
ceived the notice of the Maine patent, and began to compare 
the Maine patent and other patents with it, which are men- 
tioned in the paper, I think, I came to the conclusion that 1¢ 
was a useless task to patch up such a bad patent, such a weak 
patent, as the Everitt. 
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. And it was afterward a 


epted and letters issued ? 


'¢ ¥ Yes Sir. 


Adjourned until Thursday Next, Nov. 6, 1879, at 2 p. m. 


Philadelphia, Thursday, November 6, 1879. 


Present:—lThe Master. Mr. Mitchell, Mr. Bowman. Mr. 
Everitt. Mr. Otterson. Mr. H. S. Hale, Mr. Kilburn. 


Q). \\ ho composed that firm ? 

A. H.S. Hale, J. Warren Hale, Warren Hale, Artemus 
Kilburn, Mr. Curtis and myself. 

VJ. Did those persons ¢ omposing the firm take stock in the 
manufacturing company ? 

A. Yes sir; all except Mr. Curtis, who died. 

(). Did he die before the company was formed ? 

A. Nosir: he did not; he went out of the concern. It 
was dissolved before we formed the manufacturing company. 

Q. How did you divide the stock of the manufacturing 
company ? ‘ 

A. I do not recollect just exactly how we divided it. It 
was divided amongst the partners. 

Q). Did the same partners who owned the interests in the 
Hale & Kilburn Company own all the stock in the Hale & 
Kilburn Manufacturing Company ? 


A. I do not understand you. 


— 
we 
~— 


QO. Were there any new persons taken the time you 
made the new company ? 
A. I do not think there were. 


? 


Q. Ll understand you, then, that the stock of the company 
was divided amongst the partners of the firm? 

A. Yes sir; I think in ashort time after we formed the 
company, there was a young man who took a couple of 
thousand dollars of stock. 


c 


| 


QO. Who was he? 

A. I could not say what his name was; he was a man who 
lived in Troy. He wasa nephew, or some connection of 
Mr.:Hale’s family. I do not recollect his name. 

©. Who did he get his stock from P 

A. Mr. Warren Hale. 

©. Have you regular transfer stock books of the company ? 

A. Yes sir. 

QO. And « ertificates of stock ? 

A. Yes sir. 

©. (Exhibit No. 40, the letter from R. Mason to the Hale 
& Kilburn Manufacturing Company, shown witness). Who is 
the KR. Mason who wrote that letter ? 

A:. It is Colonel Mason, a lawyer in Washington. I think 
he has another man in company with him there. It 1s R. 
Mason; that is the man we always done our business with. 

©. When did you first employ R. Mason as your attorney? 

A. I could not say exactly ; I should say probably a year 
before he wrote this letter. I should presume about that time. 

Q. When did you first employ him, or ask his opinion in _ 
reference to a patent for folding-beds ? | 

A. At the time this Stark patent came out, when we found 
out about Stark, when we was infringing upon his patent, 
then we counseled with Col. Mason on the subject. 

QO. How did you first find out you were infringing on 
Stark’s patent, as you say? 

A. Stark said we was. 

©. When? 

In the early part of February. 


©. In what year P 
A. 1874—No, 1877. 
)». Where did he say this? 
A.. In our store. 
Q. Where in your store did he say this? cm 
A. 1878 is the time that we had the interview with Colonel 
Mason; I was mistaken. 
©. I am speaking of the first time you ever saw Stark ? 
A. In the early part of February, 1878. 


nN 


cn 
aed 


(). Where was it ? 

A. In our store. 

©. Do you mean to say that that was the first you ever 
knew of the Stark patent ? 

A. I never saw him before in my life. 

©. I did not ask you that; I asked you if you meant to say 
that that was the first time you ever knew of the Stark patent ? 

A. I knew it in the first part of February, from what Warren 
Hale told me. He said a man by the name of Stark, from the 
West, had been in and said we had been infringing on his 
patent, and that he did not stop but avery short time. I 


asked him, says 1, ‘‘ Where is Mr. Stark stopping?’’ Says 
he, ‘I don’t know.’’ Says he, ‘‘ Mr. Everitt has just gone 
away; I told Mr. Everitt about it.’’ Says I, ‘‘What did he 
say ?’’ Says he, ‘‘ He said he knew all about it.’ That is 
the first I ever knew of Stark’s patent. 

Q. Do you not remember that you visited a person at Mr, 
Everitt’s request, before you signed that agreement with Mr. 
Everitt, to see about Stark’s patent, in Philadelphia ? 

No sir. 

©. You did not? 

A. I did not. 

2. You have no recollection of it? 

A. I have no recollection of it, and never did. 


> 


Q. And you never heard of Stark’s patent before Feb- 
ruary, 1878 ? 

A. I never did ;—about that time ; sometime in February. 

Q. How did Mr. Stark happen to go to your office about 
it P 

A. He told me he saw it in Peterson’s Magazine—saw our 
advertisement, which was the first he ever heard abuut our 
folding-bedstead we advertised in Peterson’s Magazine—no! 
I don’t mean Peterson’s; I mean Lippincott’s. 

©. Was Mr. Stark invited to come to your office by any 
one ? 


A. No sir; not to my knowledge. 
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\ La Be — a ' — cial ke ea * 
What did vou do in the way Ol looking Into itf 
\\ eC « ounseted WIth ( Ci. MLason. OO} Washinceton. 


Lyid vou go to Washington lor that purpose : 


Yes sir; and tried to have Mr. Everitt go with me, Du 


lan’ ie. 0 — 1 far noathi he ranted 
dnt go: he said it was good tor nothing ; he wanted 
) “ 
nory @ tO dado wltN lt 


' } } ‘ ran 
i here was a man worked for us Dy the name of otevens. 


] } 4 ‘ : . sees ee 
HJid you ask Mr. stevens to get up something whi i} 
/- ] 
relieve your compa from paying Mr. Everitt his 
y' } ( 1 pire ntec ped “ 


asked Him, but he went to trying experiments at his 


Was he in full consultation with you during the time 


No ; we did not pay him; he did it at his own expense. 


And you mean to say that you did not pay him? 
We did not employ him. He did it at his own expense. 


m and pay him for his time ? 


we 
— se 


Did not you employ | 
Not on beds. 
What did you employ him for ? 


He worked on chariot chairs. 


me Cadi arrangements coming around. 


him to visit Col. Mason to see whet! 


had done would answer your purpose P 
A. [ have no recollection of any such thing, for I did not 
ink his experiments amounted to anything. I did not co 
ider them good for anything. 
(). Did not you instruct him to go and show what he had 
done to Col. Mason ? 


\. No SIT. 


Mr. Otterson objects that this is not cross-examination in 


: iny sense of the word. ) 
©. Do you not remember an interview between Mr. Stevens. 
Mir. Warren Hale, and yourself, when a plan that Stevens had 
a prepared for manufacturing these beds was submitted and was 


approved by you? 
A. No sir; he never got up a wardrobe bed that was ever 


good for anything to my knowledge. 
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©. Did not you take assignments of the improvements that 
he made, and do you not claim to own them now ? 

A. He sold us out his chair—this chariot chair. 

©. I am not speaking of chairs, but beds? 

A. I desire to explain it. He sold us out his chair and he 
said he would include all those things and put them in. 

Q. Then you do claim to own them now? 

A. Of course they are of no consequence, and never con- 
sidered so. 

Q. Do you claim to own them now ? 

\. Yes sir; he put them in himself, and wanted to do so. 

©. Did not you have papers drawn for Mr. Stevens to sign, 
issigning these improvements to you, by Mr. Howson? 

A. Not to my rec ollection [ have no recollection of it. 

©. Do you not remember that such papers were drawn up, 
yy Howson, by your direction, and that Stevens refused to 
sion them? 

A. I have no recollection of any such thing. ‘There was 
papers drawn in the chair business by Mr. Howson, but | 
have no recollection of any bedstead. 

QO. Did not you agree with Mr. Stevens that if he succeeded 
n making such improvements as would enable you to do with 
out Everitt’s patent you would give him 3 per cent. royalty ? 

A. Perhaps so; I do not recollect now. I do not recollect 
bout it. 

©. Was it not part of your agreement with Stevens that you 
should buy the Stark patent ? 


©. And the Maine patents? 
A. No sir. 
©. You are positive of that ? 

A. I know it is so. 

©. Do you mean to say that your arrangement with Mr. 
Stevens about the Stark patent did not precede Stark’s com- 
ing from Kansas ? 

A. I do not understand you. 
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Q. Do you mean to say you had no arrangement with Stark 
about his patent before he came from Kansas ? 

A. No sir; we never had any arrangement. Never knew 
of it. 

Q. What paper did Mr. Stark give you when you first 
bought his patent ? 

A. He gave me asort of memorandum of agreement, stating 
that he had sold it, and that he had received $200 and a due- 
bill amounting to $800; but it was not a regular assignment ; 
it was justa memorandum. We agreed we would let Col. 
Mason draw the papers. 

©. Did Mr. Henry S. Hale know anything about the ex- 
istence of that paper ? 

A. Nosir: Ido not think he did. Mr. Henry 5S. Hale 
drew the due-bil!, and was called out. I do not know that he 
left the city, but he was called out, and left the due-bill, and 
1 paid Stark $200. 

Q. Where is that paper? 

A. When Col. Mason drew the assignment, after it was 
drawn he passed it over to Mr. Stark, and Mr. Stark put it in 
the stove. 

©. Where was that ? 

A. That was in Col. Hason’s office, in Washington. 

©. Wherwas that paper drawn and signed by Stark? 

A. About along past the middle of February, or the latter 
part of February, 1878. 

©. Did you give directions not to record the assignment 
from Stark to the Company? 

A. I said nothing about it. It was left with Col Mason. It 
was entirely in his hands. 

©. Did you not understand that the paper was not to be 
recorded until the suit was to be commenccd against you P 

A. The matter was left with Col. Mason. He managed it 
just to suit himself. 

Q. Do you mean to say you had no knowledge of it ? 

A. It was talked over there; but he was a lawyer, and | 
supposed knew best what to do. ‘The assignment was signed, 
and he took care of it. 
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id not know anything about it. No sir; 
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uveritt saw that letter, the \ 


the purpose ot showing 1 


or no other purpose ? 
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(). \\ eCTe VO decely ed by it ? 
1. No. 


©). Did vou know at the time that letter came. that it was 


Xu 
1} nNceNnce , [eo ® lhanld hrineg uit ag 
ali NOnsSeHnse, that \Ir. Stark SHnouid ring a sult against yo 
tor violating that patent ? 
‘ >. ¥ } \\ 


A. We had not bought Stark's patent, at the time Ve 


were talking about it. [hat was on the roth. 
(). | thought vou said, a little while ago, that vou had 
Hougcnt the Stark patent about the nniddle ot Februaryv, and 


: | a a es) , a - rn 2 
riven nim two hunared dotliars on account, and a qdue-Diil tor 


A. That was past the middle of February. 


(). Did you remember when vou got tn 
A. The dav we showed it to Mr. Everitt. 
(), What dav was that ? 


A. I could not sav the day. This (the letter) 1s dated on 
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| is a | ; : we + | . » ce rc 7 as % L, 
() LOOK at tne date (letter shown w tness) and see if that 
Will refresh vour ree ollee tion a iittie ? 


| : } } » be ~~ >= , . 7 oe . a4 > 
A It is dated on the roth. | suppose it would be written 
i A 


A. The roth of April. No! the roth of February 


©. Look at it again ? 

A. (Referring to the letter) ‘The roth of Apmil. It says 
the roth of April. 

(). Please explain the inconsistencies in your answers? 

A. (Referring to the letter) ‘hat is the roth of April. 
Yes sir; that is the 1roth of April. I was thinking of 
another letter. 

(. Did this letter deceive you when you got it ? 

A. No sir, 

18 


7} 4 \ ‘4 ] 4 + | r+ . 4 ‘4 . } : e j o Aa , ols 
) bJid vou Know that 1t was impossible for Mr. Stark to 
° . . ' ; * ; ° ~ 
} ¢ ¢ CT 1} 2 ‘ i ty 5 y ’ } \f) > ¢ + \* > 
tf against you for violating his patent, at that time ? 


| did not know anything about it. We left that with 
Col Mason 
©. Did you expect Col. Mason to bring suit against you, 
; the attorney of Andrew Stark, forviolating that patent ? 
\. Col. Mason told us what he could do, and we left that 


matter in his hands. J had no more to do with it than any 


( *r man 
, a. | Speweran - ee: 
©. What did he tell you that he could doP 
4 | ‘ ‘ ‘ _ e . ° ] + 
.. I could not tell vou that: [ could not recollect 


(). What did you understand Col. Mason tomean when he 

trusted ‘* vou will not continue the infringement 

LFUSTCa you Wilt not continue the miringement ol 
. = ‘ . ,? = id ‘ = = a 2 

Stark's patent,’ in this letter ? 


] ; : : 
he was going to commence sull 
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\ VW ell. | supposed 


( ) — nln hhe ’ : , . antrins ) ' , . I 
(). How could he sue you for Iniringing a patent you 
© = ‘ . 


A. I do not know anything about it. Iam nota lawyer. 
We went just according to the advice of Col. Mason. 
©. What did you understand Col. Mason to mean when he 
said in this letter that, if you desired to continue the manu- 


facture of these bedsteads, he would be prepared to negotiate 


- terms of license ? 
A. He was trying to see 1f he could not get Mr. Everitt 


around. He was trying to get him around for some time. 


©. Had you not bought it long before this letter was writ 


A. Yes sir. 
©. How, then, could you get a license fora patent that be- 
iged to you? 
A. That I do not know. 

©. What I want to know is. Was not this letter written 
upon an agreement between you and Mr. Mason merely for 
the purpose of showing it to Mr. Everitt to influence his 
anid > 
BLLAAGNSA 


A. Not to my knowledge. 
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2° When did you first speak tO Mir. Everitt about Stark's 
patent. I mean you, yourself? 

A. Inthe early part of February, 1878, as soon as Stark 


| came. In fact, Mr. Everitt knew of it before I did. He 


knew Mr. Stark had been in, before [ did. 
1 ! } 
©. When did vou speak to him about it.—vyou, yourself? 
} A. Right off; the next day, I presume, because Mr. Ey 
eritt would be in our store most every day or two. 
(). Did not y tell Mr. Everitt, some time of the in 
tervlews, | t Stark wanted §$30.000 for Nis patent r 
\. No sir; never! I told him no such thing 
().-Did you ever tell Mr. Everitt th you had boug 
Stark's patent ? 
j 
} } gf 43 3 t 
~- \. I do not know as I did. I told him we had got to buy 
: a ; ; ; , 4 ; a 
it: ana tried to have him buv it with us: Dut ne said he 
v% ri h¢ ft yy 1" 1+ + | > | 4 % . ¥ t , , +1, ‘ ’ | ] 
would hot Duy It, tna li Was FOOa-TOr-notning, and i} 
wouldn’t give a dollar for Jt. 
e . 7 } ° ' a } | 4 " = _ 
Q). Did not you teil him that it would Cost $30.000 ¢ 
A. Nosir: never! | 
©. Why did not you tell Mr. Everitt. that you had bought | 
it, at the time you had bought it ? | 
A. We done our best from the first part of February to the 
—" 1 ° 9 , meek ss ’ : , : ; . : J ; 
middle of February to get him to do something. He said he 
‘: would not. Hesaid he knew all about it long before we had 
ae . ‘ ; ’ , oes lL; 
bought his patent ; that it was good-for-nething. 
, , ] : ] ¥ . sii + } . ‘ 
©. ‘Then why did you conceal from Mr. Everitt the fa 
that you had bought it? 


A. That was a matter that was left in Col. Mason’s hands. 


©. Do you mean to say that you concealed this fact from 
Mr. Everitt by the advice of Col. Mason ? 
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A. Yes SIr 


cy 
hot 
= 


~~ 
— 
‘_— 
a 
“ 
~ 
— 
we 
— 


et 


“er i, — 
irk Wila Sha De 


i 
(). Did not you authorize Mr. Mason to commence suit 1n 
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the name Of Stark avalnst VO LO sto lufacture OTF Deas 


©. What right had Mr. Stark to commence suit against you 


months aiter fhe lad assigned 1}] patent to vou?’ 
‘ i 
] _— = 
A [ go not KNOW, 
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menced by Stark against vou? 


A. | do not know. I would not sav it was Stark. lhe 
, . Fg ° + ; 1 } ° | ] 
thing was left in Col. Mason’s hands to do just as he pleased. 
| 


We had nothing to say about it, at all. Weemploved him to 


manage it. 

©. Did not you tell Mr. Everitt that Stark had commenced 

sult against you, and ( | 
A. Perhaps SO. [ have no recollec tion, though. 


Mr. Mitchell: I offer in evidence the following letter: 


“No. 16 North 7th Street, Philadelphia, 7--10, 1878. 
Kk. C. Mitchell, Esq., counsel etc., 
My dear sir: 


‘The enclosed was brought 


to me this morning, by the defendants therein mentioned, and 


[ send it to vou for examination. and tor the examination of 


A. Nosir. I never knew that he had an assignment u! 


’ —— a ee, Cee eee he cald the natent l re 

\ir. Stark showed it himself. when he sold the patent. tL re 

17 . - , 4 1 | DB: aeil not ° x 

ow, Coirect Mr. \ustin having a bed. but whose bed it was, Or WnO 


patent he was working under, I do not recollect now. 
C). Was that before you made the agreement with Mh 
I.veritt ? 
\ could Lot SAV NOW. do not recollect invthing DO 
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(). You know Mr. Hoover, do vou not: 
4 o 


\ | know Mr. Hoover: ves sir. But | CVeOr Tice 
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| , 
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dav next. Nov r7th, 1870. 


Philadelphia, Monday, November 17t | 
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(©. Who went to Washington wit 
issignment of the stark patent ? 


A. Mr. 


welll CO KNOW whether tne mMemwwe»rs O} ne company 
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Le ty ~+ +lio ; 5 \t 2 
Khew OF the assignment: 


gave him that money, and he gave me a sort of a memoran 
447? thas | } . | 7 a. 4 7 4 t 
qum that he had received S200, and he agreed that ne was 
; ; ‘ Pal } : — .. : a nee 
go to Washington to see Colonel Mason to draw the assign 
> ¢ ] n : — } oe - } ; 
ment At that time we intended to PO Trlyn of ma vy or 
ft hy\114 ro { Iayran 1 ' I t ] 
WO, DUC We de ved 12 a number of! days 
; 1 } ] |- ? , , 
. (. But, finally, you and Stark went to Washington and 


had the assignment papers prepared and executed ? 
A. Yes SIr. 
~— @. Then when you returned I suppose you told the mem- 
| bers of the company what had been accomplished ? 
A. No doubt I did; yes sir. 
' oF Do you remember now to whom Vou told it f 


A. 
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1} 
| do Not recolles 
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ee 


was some two weeks 


lthi- 
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I would not say 


(). Did you pay him for the patent before or after the 
assignment ? 

A. I paid him for it before we went to Washington. He 
vave me a memorandum. 


(). That you have stated; he gave you a memorandum, 


ei ad 
and you paid him some cash before he went to Washington ; 
A "4 se . — oC eT L; - - I 11] 
A. Yessir: and we gave him our due-bil! 
— , >?) ] > -« > ] ¢ ] 7 > i hin ? rc \1 } if 
GF And when he came back trom Washington Vou cashed 
4 
1: oe , . I> 
his due-buill ? 
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} ] De nat I . saves — 7 
A. Yessir: as he wanted lt. | do not think 1t was all 
paid up until May, sometime. 
Q. Now, | want toknow how you reconcile your statement 
of to-day with vour oath, when you swore to the truthfulnes 
{ : ] ; ; ‘ ‘ ‘< ' »™ 
Of This \\ In tne answer vat Say he Sark 
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Keeping his papers, and I never saw it. expected him to 
Keep and take « harge of it: and Mr. Stark took his agreement, 
as | told you, and threw it 1n the stove 
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A. The memorandum: ves sir. 
() And Nr. Mason prepal d t | asslgnn nt id got Star 
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vour company, did you not ? 


A. I expected it was. 
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A. Oh: of course. It was read over, and I, of course, 


cnat Mr. Everitt was aware ot now tne Stark patent was Se- 


resident; Warren Hale, Artemus Kilburn, Henry 5S. Hale, 


.. Warren Hale. At that time vou were nat aware how Mr. 
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\. I knew nothing about M. Everitt’s knowledge. 


‘company to « onceal that 


* J . bce 4 Re } >i 3 a ae e. . 7 . . 7 
.. Mr. Everitt—we tried all the time. from the early part 
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February clean up-to the latter part of February to have 
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A. Nosir: and he would not pav anvthi 


or stop our business, Decause E.veritt’s patent did not amount 


to anvthing. 


QO. Mr. Mason was vour only counsel in the matter. was 
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(). Where was that ? 

A. On Spruce street, somewhere. Ido not know. | I sup- 
pose in the neighborhood of Sixt 
there. 

Q. Did not Mr. H,S. Hale go there and get these models ? 

A. Yes sir. 

(). Where are they now ? 

A. I could not say. I presume that they are at the store 
I do not know. 

©. What was the object of this undertaking of Stevens ? 


A. Well, he was a man that was always trying to get up 
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©. Will you turn to it, or will the sales-book show all the 
sales to them ? 
A. Yes sir. 
©. Then please turn to the sales-book and say how many 
different sales of these folding-beds you made to that firm ? 
? A. Only one sale to that firm up to the time the htigation 
commenced in regard to the folding-bedsteads. 
(. Do you mean to say that since the litigation began you 
have sold any Everitt bedsteads to them ? 
A. We have sold, I think, one or two folding-beds to them 
this year. 
(). Are they Everitt bedsteads ? 
A. I do not know whether they are Everitt bedsteads or 
not ; they are folding bedsteads. 
©. Do you know whether they were bedsteads that were 
manufactured under the Everitt patent, or under the other 
patents ? 
A. I do not know. 
(). You made but one sale to them prior to this litigation ? 
; - A. Yes sir. 
©. Of how many bedsteads? 
A. One folding-bedstead. 
(). What is the date of that ? 
A. September 13th, 1876. 


©. And in what book is it ? 
A. In sales-book ‘* C,’’ 1, page 323. 
Q. Did you sell D. M. Karcher & Sons? 
A. Yes sir; we did. 
(. How many sales did you make to them? 
A. One or two. 
©. Will you refer to them ? 
\ A. Yessir. (Referring to the sales-book. ) 
©. Can you say whether it was one or two ? 


A. Yessir; twosales. One sale is recorded in sales-book 
‘‘ B,’’ page 767, March 14, 1876, one bedstead with spring 
and mattress. 
20 
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©. Did you sell to Cameron and Weber ? 
\ S11 
117 : ‘ , : i aie! i. & 
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stn, 187 corded Lit oon ** ¢.. I, page 315 
s that Only s you have made to tnat firm ? 
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pct; 
the s-book because it was a cash sale, paid on delivery. 
() Is that the onl € of a fo.aing bed to that firm ? 
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(). Lid you sell to Mitchell & Rummelsburg ? 
' \ he ] + 1] } . ' . ms at . ©) r ’ , i> 
\ We did not sell tnem, Ip tO exe ept within a few weeKs 


(). Was that an Everitt bed ? 


A. I cannot say ; it was a folding-b« 


— 


(). Was it more than one? 
A. I cannot say from positive knowledge. We have not 
ie be OKS of that here. 


} 


(. Did you sell Trymby & Cunningham ? 
A. No sir. 

©. Not at all? 

A. No tolding-beds 


2Q I 


©. Did youesell Freeman & Miller ? 

A. We did not sell them. Wesent them a bed on sale. 
which was returned to us. 
©. One bed? 

A. Yessir, one bed. 

©. And it was returned to you ? 

A. Yes sir 

(). That was a Philadelphia house: 
A. Yes sir. 

(). Did you sell Moore, York & Howell ? 

A, Yes SIr. 

(). When ? 

A. There was a sale to Moore, York & Howell, one bed- 
stead, November 39; fib F recorded i} sales-book ish ** 
599. 

(). Did you make any other sale to them ? 

A. No sir; not of the folding-bedsteads. 

U), Did you sell to Allen & Bro. 

A. Yessir 

(). State when and what ? 

A. Qne sale; one bedstead, May 5th, 1875, recorded 1 
sales-book ‘* A,’’ 436; two bedsteads, August 11th, 1875, 
sales book si Fy 744; one bedstead. November O, 1577, re- 
corded in sales-book ry ~~ 2. 59 L. 

Q. Did you sell to C. B, Mench? 

A. No SIT. 

(). Did you sell to H. C. Kramer & Co 
A. No. 


{). Did you sell to A. Barlow ? 


x _ 
A. Yes sir. 


©. State what and when ? 
A. Sale of one bedstead, recorded in order-book ‘* D,’’ 

page 82, September 10, 1878; the order-book 1s not produced 

because it 1s now in active use at the store. It can be seen 

there. ‘That was a cash sale, and did not go into the sales- 

book at all. 
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©. Did you use the word ** wholesale,’’ in your examina- 
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tion before, as applied to these sales, and if so ®hat did you 
mean by it ? 

A. We apply the term wholesale— 

Q. I am talking about you, not anybody else. 

A. lL applied the term wholesale to these sales simply to 
designate the difference between the furniture trade, and the 
retail trade which was for people who designed to use the bed- 
steads for their own wholesale use. 

(©. Buying them out of your store ? 

A. Yes sir. 

©. And it was in that sense of the word that you used the 
term ‘*‘ wholesale’’? ) 

A. Exclusively ; yes sir. 

(). These are all city firms that you have spoken of? 

A. Yes sir. 

©. Do you know where these goods were delivered, in any 


case ? 
A. I do not. 
Q. That would not come under your knowledge? 
A. No sir. 


Q. In your cross-examination you were asked with refer- 
ence to an entry of May, 8th, 1375, one crib, No. 3, plain, 
and mattress, from the statement of the New Yorkstore; and 
then you were asked what was the price of it, and your 
answer was ‘‘ $50.’ Did you mean the crib and mattress, 
when you said ‘‘ it’’ ? 

A. I did. 

Q. Then the $50 was the price of both, was it ? 

A. Yes sir. 

Q. Can you turn to the book, or have you any means of 
telling us what the price of both was, as there are two arti- 
cles ? 

A. The price of the crib in that instance was $40 ; the list 
price. 

©. And the mattress was the $10, making $50; was that it? 


A. Yes sir. 


> 4 > 


Q. Then, in settling with Mr, Everitt, you settled for the 
list price of the bed, exclusive of the mattress ? 

A. Yes sir; less the discount. 

©. Undoubtedly: the discount taken from the bed alone, 
and not from the price of the mattress ? 

A. Exactly. 

(J). Was there on the same date an entry ot one bed, No. 
3, veneered, and springs ? 

A. Yes sir. 

Q. Tell us what was the price of the bed, independently of 
the springs ? 

A. The price of the bed was $95; the list price. 

©. In your answer, on cross-examination, you said that the 


bed 


1 


price of 1t was $120; that Is, that was the price of the 
and springs ? 

A, Yessir; that is the price for which they were sold in 
New York, at the retail store. 

©. Then, in this and that instance vou settled with Mr. 
Everitt upon the list price of the bedstead, deducting the dis- 
count ? 

A. Yes sir, 

(). On the 22nd of May inquiry was made about one bed, 
No. 3, veneered, and spring; have you that ? 

A. We have a statement showing that; yes sir. 

©. They sold together, you said, for $112.50. I want to 
know what the bed sold for ? 

A. The list price of the bedstead was $95. 

QM. On the 2nd of October, 1875, one bed, No. 1, and 
spring. You were asked what that sold for, and your answer 
was $130 for the articles. I want to know what was the list 
price of the bed ? 

A. $140 was the list price of the bed. 

©. And you settled with Mr. Everitt upon the basis of 
$102.06; does that appear there ? 

A. That appears in his account book. Yes sir. 


fim 


2. How do you get at the $102.06? 
4. By taking ten per cent. and ten per cent., and ten per 


cent. from $140, which leaves a net of $102.06. 
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Septem ber 18, 1875, the return from the New York 
store of that date shows a sale of two beds, No. 3, plain, and 


. " » | 
springs, $193.50. What was the hist price Of those beds 
} i 
separately fr 


, 


A. The list price of the beds was $80 each. 
. } } i . | ee 
VU. Do you know what thev sold tor separately p 


1? 


A. Ido not: I have no means of telling. ‘They were sold 


} 4 . 
n total, and reported to us in total 
(). The two beds and the springs were soid for a round 
4 H ‘ 
c ‘> - 


’ ’ , } 7 Dd Coca P . 
<* Is there an entry there of one bed, No. [, pialn, and 


Lae 2 : for nar: Iv P 
(. Do you know what they sold for separately : 


\, I cannot tell wnat thev were SO L¢ ior, Du ] can give 


ther the two beds just spoken of, Ot 
, 1875, of No. 3, plain, and springs, sold for 
$198.50, were sold to one person or to different persons ? 
\. It does not appear? 


bed sold for $160 ? 


(). On October 9, 1875, was a sale of one bed, No. 3, and 
spring ; do you know what that sold for ? 
A. $112 for the two. 
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(). ‘hey were sold in a lump, wer 


o 
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(. And you have no means of telling what they sold for 


(. October 30, one bed, No. o, three-quarters, springs, 


$67.50; can vou state what were the separate prices for 
which they were sold ? 

A. No sir. 

Q. What was the list price of the bed in this instance ? 

A. 45. 

(J. [hen you are not able, as I understand, to tell 
of those instances what was the separate price obtai 
the articles in the sale ? 

A. No sir; they were not reported; always reported in 
gross. | 

(). I unc :rstand the substance of all this testimony about 


sales is this: That vou made sales from vour store in | hila 


] oi i ae al ee * Aa ai , the 

aeipnila to consumers, and saies To partie sSWwhno were 1n \€ 
a7) " j hilade Rac oe ha " 

trade in the city of Phiiadelphia also ? 


A. Yes SIF 


©. Outside of 1 


) —— 1), ; , 4 ee sai Ts — - 2 7 
Boston, Baltimore, ( nicago and Pittsburg, and vou soid Dy 
ry hhh ,CO > | ac A yy) "3 ] 1, « T . q}] } 4 , \t 2 
travelling salesmen, and that 1s all, 1s it not: 

A. INO SIr: we solid that way, and soid also oO Ordael irom 


different parties by letter. 


) That did not come at the instance o ravelli 2 es- 
nen or otherwise ? 

A. Yes sir. 

©. To what class of individuals alone did you sell 
quantities ? 

A. ‘To the branc h Stores and sper lal agencies. 

©. The other sales were an item at a time? 

A. Generally a single item. 

Q. The article itself is an expensive one, Is it not? 

A. Yes sir. 

Q). State, 1f- you please, what was the purpose of establish- 


ing these branch stores and special agencies ? 

A. To make an outlet for the sale of these bedsteads. 

©. How were the travelling salesmen paid, by salaries or 
commissions, or by profits on the goods over and above a 
fixed rate at which they were furnished ? 


A. Generally by commissions. 
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culty Mr. Everitt had in getting to see the books of the de 


fendants? 


, as aaill ial! ' ; x ay ae” |. } ¢ — 
A. I remember an instance in which he asked to see tl 


books, and was refused, I think, for two days. Phe third 


dav. I think it was. the books were offered to Mr. Everitt by 


myself,—any book that he chose to look at 

(). How did you offer them ? 

A. By making the offer to give him any book he chos 
call for, for examination there at the office. 

©. Was Mr. Everitt alone? 

A. It strikes me that Mr. Hoffman was in the 

Q. Then I understand that you manifested a willingn 
to show him any book that he mi 

A. Yes SIr ; because suc! 

(). Did you so state to Mr. Everitt ? 
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\. I did. as near as I can recollect 
(). What did Mr. Everitt say ? 


A. I could not say. 


(). Did vou hand him anv books to examine ? 
A, [ did not: no sir: not one. 


x J 
} 4 
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Q). In connection with these books de vou remember, at 


the same time, or about that time, having . Conversation 


with Mr. Everitt, 


to the receipts which he had been giving the firm for mone, 
paid to him on account oft royalty ? | 
A. I cannot say that I recollect anv particular transaction. 


} 


QQ: Do you remember his refusing to sign receipts upon 


the ground that the amounts paid him he did not think. were 


correct, and that Mr. Kilburn’s answer was that he could g 
behind the receipts at any time if they were not correct ? 
A. Ido not remember Mr. Kilburn ever saying any su 


thing. 
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().. Has it been here during this investigations? 
A. Yessir; two or three of them. 
Ai ‘Two or three of these books ? 

A. Yessir; twoor three of the books. ‘They are small 
books, and as fast as one was used up another was taken. 

(). They are all in existence, are’they ? 

A. I think they are. 

(). Can you tell me where they are ? 

A. At the office of Hale, Kilburn & Co. 

(). Under your care ? 

A. Yes sir. . 

Mr. Bowman: I call for the production of those books. 

(). How many have been here ? 

A. [cannot say ; but | am under the impression that there 
were, at least two. 

(). From the books which you have examined during 
the investigation of this case are you able to state how many 
of the Everitt bedsteads were manufactured by the defend 
ants ? 

A. Iam not able to say, for the reason, that the first, and 
quite a number, were made by simple day work, without tak 
Ing an account of the number made or the patterns made. 

(). Did you make up the statements, which were furnished 


to Mr. Everitt, from time to time, in settling his royalty 


with him? 

A. I did not. 

J, Who did that ? 

A. The first man that made them out was Mr. John Dim- 
mock, the assistant book-keeper; and the next was John B. 
Kilburn. 

(). Were they made out under your supervision ? 

A. Yes sir. 

(). And according to your instructions, from the books? 

A. Yes sir. 

(). Can you state whether any statement was ever fur- 
nished to Mr. Everitt of the amount or number of bedsteads 
manufactured by the defendants ? 

A. None, to my knowledge. 
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(. They were considered wholesale sales, were they not ? 

A. Only as designating them from consumers; the term 
wholesale was used simply to designate the difference between 
the furniture trade and consumers. It did not indicate large 
quantities, at all. 

(). Had it any difference in price? 

A. Ido not get the connection. 

(). Did these firms pay you the retail or the wholesale 
prices ? 

A. Nosir; they paid us what we call the furniture price. 

©. That would be a wholesale price, would it not? 

A. That would be what we call a wholesale price in Phila- 
delphia, as I say, in contradistinction to consumers. These 
men were allowed a discount. 

Q. The books show, as you have already testified, the 
prices you received for these various articles sold to the va- 
rious firms ? 

A. Yessir. 

Q. And the books also show the discount taken off, do 
they not? 

A. Yes sir. 

©. That is, in most cases ; sometimes the discount was ta- 
ken off to a furniture dealer, and no price charged. | 

©. Do not all of the sales which you have referred to ap- 
pear on the books in this way; first, the price obtained for 
the articles, and, then, the amount of discount taken off ? 

A. Not in every case,—generally. 

(. And is not the discount, as appears by your books, gen- 
erally, more than ten per cent ? 

A. Not to city trade. 

©. What is it to city trade? 

A. City trade is ten per cent. 

@. And what to the other trade? 

A. To the general furniture trade, outside of the city, 20 
per cent. Both are subject to five per cent. for cash, but to 
special agents and branch stores the discount was still larger. 

©. In referring to articles sent to New York and to differ- 
ent stores, you separated them, and spoke of the charges being 
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\. I cannot; at the present time 
(). Can you show me, anywhere, the allowance to M1 
Everitt, by the defendants, of royalty on that sale ? 

A. [cannot now. I would have to look the mat 
being a special thing. 

(). I suppose there is no doubt but that 
shown you is one of the defendants’ bills. 

A. No doubt but that it 1s one of the New York store bills 
(Referring to the return of sales.from the New York branch. 


| have the bed. ‘The date was given as January 23, 1878. 


The bed was sold on December roth, as the margin of the Dil! 


shows, and is returned in their report of December 15th, 1877 
(). Kepresented as sold ? 


A. December toth. 
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Kepresented as sold December 15th? 
A. It is in the return of sales of December 15th, 1877. 

(). At what price? 

A. $270; which agrees with the bill I have. £300, ten 
off, leaves $270. 

Q. Can you show me the return to Mr. Everitt of that par- 
ticular bed ? 

A. Ican. (Referring to exhibit No. 10.) In this book the 
dates are given on which the sales are made in New York, so 
far as we can ascertain them, and he iscredited on December 
1o, one bedstead, No 14, ebony, three-quarters, list price 

(). How do you know that 1s this bedstead ? 

A. Because it is in the return from the New York store, and 
inder the date under which that is charged. 

(). Is that the only bed sold or returned on that date ? 

A. ‘That is the only one of that number or date. 

(©. You say it is the only one of that number and style. 

A. Yes sir. 

(). And you say they have allowed Mr. Everitt the royalty 
on $220? 

A. No sir; $225 list. We allowed him royalty on that less 
the discount. 

©. ‘Ten, and ten, and ten? 

A. No sir; it, at that time, was one-third. 


(©. Then you have allowed him a royalty on $225, less one- 


A. Yessir; which would net $150. 

(). The bedstead sold for $270? 

A. The bedstead, with mattress and spring, finished in 
ebony, graved and gilded, mattress and springs and pillows, 
were all included in the price of $270. 

Q. That information you get from the bill and receipt I 
showed you, and not from the book ? 

A. I get it from the return of the New York store, which ] 
have here. I merely used the bill as a reference. 
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©. Can you state whether the defendants did any business 
with Abraham G. Sherwood ? 

A. | do not know the name. 

(). Please turn to the return from the New York store for 
Kebruary, 1878 ? 

A. In the return of February 2nd, 1878, we have the return 
of asaleon January 28th, of one Centennial crib and mattress, 
$125; 1s that the one ? 

©. That is one folding-crib and bedstead, $125 ? 

A. That is the only one of the kind in the February return. 

©. State at what price that was returned to M1. Everitt ? 

A. I do not (referring to exhibit No. 1o,) find that in the 
return at all, 

©. I call your attention to the supplemental account (ex- 
hibit No 1, shown witness) ; see if it is in there ? 

A. (Examining the account.) No sir; I do not find it in 
here, either. 

Q. See if you find it here ? (Exhibit No. 2 shown witness. ) 

A. (Examining the account.) It 1s not in there. 

©. Look at this account (exhibit No. 3 shown witness, ) and 
see if you can find it? } 

A. It is not there. 

©. Then there is no evidence of that ever having been re- 
turned to Mr. Everitt ? 

A. No sir. 

Q. In that respect, then, the accounts are not accurate ? 

A. It is evident that that particular item has been left out. 

Q. Is that one of the books (book shown witness) that con- 
tains the number of bedsteads manufactured by the defendants ? 

A. Yes sir. 

©. How many of those have you? 

A. Icannot say ; two or three. 

Ajourned until Monday next, December 15th, 1879, at 3 


P, M. 
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Philadelphia, Monday, December 15, 1879. 
Parties met at the office of the Master. 
Present :—The Master, Mr. Bowman, Mr. Everitt. 
On account of the absence of Mr. Otterson, adjourned until 
Monday next, December 22d, 1879. 


Philadelphia, Monday, December 22d, 1879. 
Parties met at the office of the Master. 
Present :—The Master, Mr. Bowman, Mr. Everitt, Mr, 
Otterson, Mr. H.S. Hale. 


Henry S. Hale recalled and examined. 


By Mr. Otterson. | 

Q. Will you just please explain what are slat-bottom beds? 

A. What we mean by slat-bottom beds is just the slats 
alone, put into the bed crosswise for the mattrass to rest upon. 

Q. Do you know anything about this Centennial platform 
business, and what the arrangement was between your house 
and Mr. Everitt on the subject? : 

A. I know that Mr. Everitt was to pay for a part of this, 
which he did. 

Q. Did you see the bill of $90.80, that was presented here 
for expenditures made on Mr. Everitt’s account, and do you 
know whether the bill was correct or not ? 

A. Yessir; that is correct, according to agreement. 

Q. Mr. Everitt said that you bought the carpet, and that he 
objected to it; 1s that so? 

A. It is not. 

©. What part of it is true? 

A. I went down to a store on Chestnut street and selected 
the carpet. Thesame day I informed Mr. Everitt what I had 
done, and he went with me to the same store and saw the 
pattern. 

Q. What did you do then? 

A. The carpet was purchased and put down on the Cen- 
tennial space. 
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Q. Was it purchased by the two of you when you were 
there together for that purpose? 

A. I selected when I went first, and Mr. Everitt went 
with me afterward, and said that the selection was very good, 
and the pattern good. 

@. When was it ordered? 

A. That day. 

Q. Who ordered it? 

A. I might have ordered it the first time, At any rate, we 
went there and decided that that carpet was all right. 

©. What became of it after the exhibition was over ? 

A. It was delivered to Mr. Everitt. In fact, he took our 
share of it—the part that was on our space, also. 

@. Do you know anything more about it? 

A. No sir. 

@. Do you remember what that carpet cost ? 

A. I do not remember what the carpet did cost. 

(. Something has been said about experiments that Mr. 
Everitt was conducting with a view of improving the bed- 
stead, I suppose. Do you know anything about those bed- 
steads, and if so, what do you know? 

A. All I know about that is: I happened in his store one 
day while the improvement was going on, and he showed the 
bedstead to me that he was experimenting on, and I looked 
it over. I saw that it was out of reason, and would not work, 
and IJ said to Mr, Everitt, ‘‘ Now if I were in your place, I 


would not go to any more expense, because you will never 
make it work in the world. You might as well try to get into 
a tub to row yourself.’’ He was trying to balance the bed 


with springs, without fastening it to the floor. 


Q. What was said about the expense of these experiments, 


if anything? 


A. That was all that was said. I told him that if I was in 
his place I woeld not go to any more expense, and I beheve 


he dropped it after that. 


QO. Mr. Everitt has testified that he acted as one of the agents 
of your house, having a store in Chestnut street for about a 
year, and that he was rot allowed to make a larger discount 
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in ten pcr cent. to the trade upon sales. Do you know at 
what rate of discount settlements were made with him upon 
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ales which he himseli had made ? 


\. Ido. If you will allow me to see ‘‘ Exhibit No. 10”’ 
in tell you. 

(). Certainly , refer to It ? 

A. (Referring to ‘* Exhibit No. 10).- The first bed I see 


here 1s August 30, 1875, one bed, No. 4, three-quarters, 
veneered, $95; Ngured to him at $069.25, that 1s, 10 and 10, 
and ro off; his royalty was figured on $69.25—7 per cent. 
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And also that month and the next month, in October, Novem- 

ber, December, the lot of beds we figured at the same rate. 

January, 1876.— That was figured up to February, 1876, when 

we changed our discounts to all our wholesale agents, and 
. 


also « hanged it to him, and only kept off 20 per cenit., to 
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1 we figured his royalty. 

By Mr. Bowman. 

©. I did not understand your last remark about figuring 
the royalty ; what do you mean ? 

A. By figuring off the list price, and on the balance figur- 
ing his royalty, down from February, 1876, to the end, I 
should say; that 1s down to the time he gave up the store. 

By Mr. Otterson. 

©. Those were settlements made with him upon sales made 
by himself as your agent ? 

A. Yes sir. 

Q. And entered in this book (Exhibit No. 10) at the time ? 

A. Yes sir; and of which he knew all about. 

©. When did you hear any complaint about that mode of 
settlement ? 

A. I never heard any complaint up to the time of the com- 
mencement of this litigation, except here, in this office. 


Cross-examined. 
By Mr. Bowman. 
©. You have referred to the carpet in connection with the 
Centennial stand ; where did you purchase that carpet ? 
A. I think it was McCallum, Crease & Sloan; but Iam not 
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positive ; it was a store on Chestnut street; I could not say 
without referring to the bill. 

(). Do I understand you to say that Mr. Everitt went with 
you to look at it ? 

A. To the best of my knowledge Mr. Everitt went with me 
the same day to look at that carpet, or to look at the same 


pattern, to see what I had selected. I am very sure of this. 


(). But you are not positive enough about it to swear to it, 
are you, beyond all question ? 

A. I swear to it, to the best of my knowledge and _ belief, 
that he did 20. 

©. And yet you do not remember where it was 

A. I know it was in Chestnut street, and on the lower side, 
but I cannot tell you the name unless I see the bill. Of 
course, that would speak for itself. 

©. Do I understand you to say that you gave the carpet to 
Mr. Everitt ? 

A. Yes sir: it was delivered to Mr. Everitt after the exhi- 
bition was over, at our store. 

©. Da you not know that the carpet which you have re- 
ferred to was given to Mr. Everitt in trade for his platform? 

A. No sir; Ido not know: I do not remember anything 
of the kind. 

©. And do not you know that the platform was Mr. Ever- 
itt’s, bought by him and _ paid for with his own money, and 
that your firm wanted it, and gave him this earpet for it ? 

A. It may possibly have been we gave him our part of the 
carpet for his share of the platform ; but his part of the car- 
pet, of course, we had nothing to do with, because it belonged 
to Mr. Everitt, and he took it away. : 

(). Where is that carpet to-day ? 

A. I am not able to tell vou; I do not know what Mr. 
Everitt did with it. 

©. Do you not know that it is in your store ? 

A. I do not; I know it 1s not. 

(). Where is this platform of Mr. Everitt’s ? 

A. I cannot tell you. 
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(). Have not your firm got it ? 

\. No sir; not to my knowledge. 

©. You removed it, did you not, from the Centennial? 

A. We built a new stand at the Centennial. 

©. And took the platform away, did you not? 

A. The old platform was taken down. 

Q. And taken away by your firm, or some one in their em- 
ploy ? 

A. Of course; but whether his share was taken by our con- 
cern or not, I could not say. 

Q. Mr. Everitt never got it ? 

A. Well, I could not say as to that. 

©. You were asked about the discount allowed to Mr. 
Everitt when he had the store on Chestnut street as your 
agent ; do you not know that the 20 per cent. of which you 
spoke in your examination-in-chief was the discount which 
you allowed to your wholesale agents only ? 

A. I know it was the discount we allowed Mr. Eventt and 
our wholesale agents ; those who bought our beds in quanti- 
ties and took the sole agency of selling the beds and pushing 
the beds, in whatever localities they were. ‘To the retail cus- 
tomers, to whom we sold only one bed at a time, we did not 
take off so much of a discount, and in a great many cases we 
sold for net. 

(). It was not the discount you allowed to the general 
trade, was it, in this city and other cities in this county ? 

A. Well, I think not. It is the discount we allowed to 
the wholesale trade. 

(). When you say ‘‘ wholesale trade’’ do not you mean to 


your whole agents? 


A. Yes sir. 
©. Do you know Mr, Stark ? 
A. Yes sir. 


(). Were you present when his patent was purchased and 
the assignment taken ? 
A. No sir; I was not. 
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Q. Did not you write the due-bill which was given at at 
time ? 

A. I did. 

©. Was not the due-bill a part of the first money for this 
patent ? 

A. I wrote his due-bill and handed that due-bill to Mr. 
Kilburn. I was very busy at the time, and went out. Mr. 
Kilburn, of course, handed ait to Mr, Stark, but I was not 
present when that was done. | 

Q. Did you know that it was for the purchase of the Stark 
patent ? 

A. Yes sir. 

©. When was that? 

A. That was in the early part of February. 

©. Before this suit commenced, was it not? 

A. Yes sir; I think it was the 23d day of February, theday 
the due-bill was written. 

©. How long after the purchase was it before you received 
the assignment of the patent from Stark ? 

A. I never received any assignment. 

©. Who did receive it ? 

A. I do not know that anybody did. I never saw an as- 
signment until the assignment came up. I can tell by looking 
it up. 

By Mr. Otterson. 

©. Came up where? Do you mean before this meeting ? 

A. Yes sir; came up before this meeting, sent up from 
Washington by Mr. Mason, (referring to the assignment, ex. 
hibit No. 41.) It wasabout the 28th day of December, 1878, 
that I first saw that assignment. 

By Mr. Bowman. 

(. But you knew that your firm owned it long before that, 
did you not ? 

A. I knew he had bargained for it. 

Q. And knew that you had paid your money for it, did you 
not? 

A. Yes sir; but, as I understand it, the assignment was to 
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make some terms wit 

--sevenths of 
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nder the advice of Col. Mason, as I said before, this suit 

at is hardly an answer to my question. Was not the 

i that suit, and the sole one, to get Mr. Everitt to re- 

royalty, or to make some terms with you, by which 
would get five-sevenths of his royalty ? 

\Ir. Otterson :—That question the witness has already an- 


and [ do not suppose it gains strength by repetition. 


he witness has already said that it was done with a hope of 
ving some bearing on Mr. Everitt upon that subject. 
Che witness :—The five-sevenths part of it, then, was simply 


er, as {[ understand it, on Mr. Mason’s part. Wenever 


le, in all this trouble, to get a single offer out of Mr. 
Everitt in ny shape or form, or even able to get one-seventh 
f his royalty even, as an offer. 
(). But, at this time, your firm owned the Stark patent, and 
you had procured a suit to be brought against yourselves, and, 
id succeeded in getting five-sevenths of Mr. Everitt’s 
royalty, do you mean to say 1t would have gone to Mr. Stark? 


Mr. Otterson objects to the witness being catechised as to 


vhat would be the legal effect of the suit, and because the 


counsel seems to have overlooked the tact that the record 
shows that the assignment of which he is speaking was, at that 
time, and for a long time afterward, held in escrow, and had 
never been delivered to the defendants. ) 

A. I do not. 


(). Where would it 


lave gone ? 
Objec ted to by Mr. Otterson. ) 

A. I have not got as far as that. Ido not know where it 
would have gone. We never expected to get that. 

(). Would not those five-sevenths have gone into the Com- 
pany’s pocket and out of Mr. Everitt’s? 

A. It Mr. Everitt had consented to it, probably it would. 

(). Why was all this purchase and transfer from and by 
Stark so carefully concealed from Mr. Everitt ? 

A. I cannot tell you. We acted under the advice of Col. 
Mason in regard to that matter. 

(). If it is correct, as you said, that you are anxious for Mr. 
IXveritt to enter into some arrangement by which the Stark 
patent could be controlled, why did you not tell him that it 
eould be bought for a few hundred dollars ? 

A. He was told that it could be bought for one thousand 
dollars, and Mr. Everitt replied that he would have nothing 
to do with it; that it was good for nothing ; that he knew all 
about it long before we purchased his patent, and he would 
not have anything to do with it. He said that, repeatedly, in 
our office, in my presence, to Mr. Kilburn. ‘That was before 
the purchase of the Stark patent. 

(). Do not you know that after your firm had the title to 
the Stark patent you told Mr. Everitt it could b2 bought from 
Stark, if he (Everitt) would allow Stark five-sevenths of his 
royalty, which he (Mr. Everitt) refused to consent to ? 

A. I think Col. R. Mason, in Mr. Mitchell’s office, said 
something to that effect. 

(). Did not you and Mr. Kilburn say the same thing to him 
in your own Office ? 

A. No sir; not to my face; possibly Mr. Kalburn did. 
(. If it be correct that your firm had purchased the Stark 
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patent and had an assignment of it before the commencement 


of this suit, how can you reconcile the fact of your firm, you 


included, having sworn to the answer in this case that you 
were not the owners of the Stark patent, and that it had not 
been assigned to you ? 

\. For the very reason that we understood from Mr. Ma- 
son that it was not an assignment, as It was placed in his 
hands in escrow,—and we thought we were perfectly right in 
making that statement ? 

A. And that is the reason why you swore to the answer, 
sit? 

(Mr, Otterson objects to the witness being called upon to 
answer the question twice. ) 

A. That is the reason, because I always understood that it 
was not to be considered an assignment until it was delivered. 

(). Then I understand you to say that your firm bought the 
patent and paid it before you had the title to it, by assign- 
ment or any other writing? 

A. Yessir; to the best of my knowledge. 

©. Do you not know that Mr. Kilburn went to Washing- 
ton and had the assignment duly and regularly prepared, and 
that 1t was executed and kept from the record, by Mr. Ma- 
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son’s advice, so that Mr. Everitt would not know it ? 

Mr. Otterson : (to the witness.) If you were there, and knew 
it, you can answer that question. If not, not. 

Mr. Bowman :—If he knows it, he can answer it, and I ob- 
ject to the witness being told what he can answer. 

Mr. Otterson :—And I object to this kind of examination. 

The witness :—I do not know it, only from hearsay. 

By Mr. Bowman. 

(). From whom did you hear it ? 

A. All that I ever heard anything about it was from Mr 
Kilburn, and I will here say, now, right here, that Mr. Kil- 
burn told me, when he returned from Washington, that, in 
effect, there was no assignment made; that the paper was 
placed in Mr. Mason’s hand for him to keep in trust, and 
that it would be no assignment until it was delivered. That 
is what I always understood. 
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(©. When you first refused to pay Mr. Everitt his royalty, 
on what ground aid you refus2? 

A. I do not remember, 

©. Why did you not pay him, then, without any trouble ? 

A. I think there was a time when we refused him fora 
short time on account of the number 10 and 11 beds, which 
were not a part of his patent, and we thought we ought not 
to pay a royalty on them; but afterwards we did allow it, to 
save trouble. 

©. But I refer to the last refusal—on May roth., 1878? 

A. That was on account of this Stark patent, and also the 
Maine patents, 

Q. When did you first learn of Stark ? 

A. It was in the early part of February, 1878. 

Q. Who brought him to your notice? 

A. My brotner, J. Warren Hale. 
J. I understand you to say you withheld Mr. Everitt’s 
money on account of the suit commenced against you by 
Stark, is that it? 

A. I think the suit had not been commenced then. It 
was on account of the Stark patent. We were trying all the 


time to make some arrangement with Mr. Everitt. 
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©. You had received a note from Mr. Mason threatening 
suit by Stark, had you not ? 

A. Yes sir. 

©, And then you notified Mr. Everitt of this threatened 
suit ? 

A. Yes sir—showed him the letter the very day it was re- 
ceived. 

©. Your firm had paid for the Stark patent at that time, 
had they not? 

A. Paid for a portion of it. Ido not think we had paid 
for all of it. 

©. And Mr. Mason was then your attorney, also, was he 
not ? 

A. He had that matter in charge; yes sir. 


©. And on account of that notice from Mr. Mason you 
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©. Where did you get that paper from ? 


A. ‘That came from Mr. Mason. 

(). He sent it to you for that purpose, did he ? 

\. I think so. 

(). Your firm paid Mr. Mason, of course, for his services 
in the case P 

A. I cannot say. 

Q. Do not you know ? 

A. Nosir; I do not. 

Adjourned until Monday next, December 29, 1879, at 


Philadelphia, Monday, December 27, 1879. 
Parties met at the office of the Master: 

Present:—The Master, Mr. Bowman, Mr. Everitt, Mr. Ot- 
terson, Mr. Henry S. Hale, Mr. J. Warren Hale. | 
J. Warren Hale affirmed and examined. 

By Mr. Otterson. 

(). You are connected with the Hale and Kilburn manu- 
facturing company, are you not P 

A. I am. 

(©. In what capacity ? 

A. Secretary. 

©. Do you remember the visit of Mr. Stark to your count- 
ing house ? 

A. I do. 

Q. Do you remember when it was? 

A, It was in the early part of February, 1878, along about 
the first of February. 

©. Had you ever seen Mr. Stark before? 

A. Never. 

©. Had you ever heard of him before ? 

A. No sir. 

©. Who was there when he came in P 

A. I was there, alone, in the office, when he came in, 

Q. After his visit, upon that occasion, with whom did you 
communicate, first, and, how soon afterward ? 
A. To Mr. Everitt. 
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How soon after Mr. Stark’s visit ? 


A. He came in the morning, and this was in the afternoon. 
(). What did you tell Mr. Everitt ? 

A. I told Mr. Everitt that a man named Stark had been 
there from Topeka, Kansas, and said that our folding-bed was 


an infringement on his patent. 
©. What reply did he make ? 


t 


A. Mr. Everitt said ‘‘ pooh! 


it don’t infringe; let him 
snap his whip—or crack his whip ;’’ or something like that. 
©. Did you hear anything more about the Stark patent, or 
have anything to say to Mr. Everitt about the Stark patent ? 
A. No sir; I did not. 
©. Did you hear any part of the conversation between him 
and Mr. Kilburn ? 
A. I heard Mr. Kilburn talking with him frequently about 
it, afterward ; every day; that is, when Mr. Everitt was in. 
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I heard Mr. Stark’s name mentioned in the conversation. | 

did not particularly know what was said besides that. 
©. Did you know what they talked about, except that they 

talked about Stark ? —_ 
A. I heard Mr. Kilburn ask Mr. Everitt what he was going 

to do about it. I do not recollect now what reply Mr. Everitt 

said, because I was in and out all the time in the office. 


Cross-examined. 


By Mr. Bowman. 

©. Did you have anything to do with the purchase of the 
Stark and Maine patents? 

A. No sir; I did not. 

©. Who attended to that part of the business ? 

A. Mr. Kilburn. 

©. Do you know, of your own knowledge, when these pat- 
ents were purchased by your firm? 

A. Which one do you mean ? — 

©. The Maine and Stark patents, or either of them. 

A. Well, the Stark patent, I suppose, was purchased the last 
of February, but I did not see any assignment or any such 


thing of it. 
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@. In February of what year? 

A. In 1878. 

©. Do you know when the assignment was made to your 
firm? | 

(Objected to by Mr. Otterson, because the assignment ts in 
evidence, and speaks for itself. ) 

A. The first assignment I ever saw in December; I think 
the 28th of December ; along about the first of January, 1879. 

©. My question was :—-When was the assignment executed, 
if you know? 

A, That I do not know. I never saw it, except that one, 
in 1878. Ido not know of any other. 

Q. Did you know anything about the suit which was brought 
in the United States Circuit Court, by Stark, against your firm ? 

A. No sir; only by hearsay. 

(. You know the company paid for the Stark patent, do 
you not P 

A. I suppose they did; that is, I saw a due-bill. 

@. That due-bill was paid, was it it not ? 

A. Yes sir. 

{). When was that paid ? 

A. It was paid along at different times. 

Q. Well, what time? 

A. I cannot tell you. 

Q. Was it prior to November, 1878? 

A. Yes sir. 

@. Was the last due-bill for the Stark patent paid prior to 
November, 1878 ? 

A. I know of only one due-bil!. 

©. You know of only one due-bill ? 

A. Yes sir. 

(. Was that the only one given in payment of this patent ? 

A. To my knowledge. 

©. And that was paid in full, prior to November, 1878? 

A. I think so; yes sir. 

@. Then you knew prior to November, 1878, that the pat- 
ent belonged to your firm ? 

A. I did not know it belonged to our concern, wholly. 
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Did not you feel as certain of that as you do now ot 
anything you have in this world? 

\. I thought it was held by Col. Mason, in escrow. 

©. Why did you suppose anything of that kind ? 


A. Only from hearsay. 


©. Who did you ever hear say that Cononel Mason held 1! 


A. Mr. Kilburn. 

(). Which one ? 

\. Cheney Kilburn. 

(). That was since this suit, here, within a few weeks or 
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\ No sir. 

(). Do you mean to say that you understood that Stark as- 
signed it in escrow for your firm ? 

A. Please repeat that question. 

(. Do you mean to say that you understood that Stark as- 
signed that patent to Mr. Mason, to be held in escrow for 
your firm ? 

A. I mean to say that it was assigned to Colonel Mason to 
be held in escrow. 

QO. For whom P 

\. For our benefit. 
©. Was not Colonel Mason your attorney ? 

A. Yes sir; that is, as far as my knowledge goes. [donot 
know anything; I[ had nothing to do with Colonel Mason, at 
all. 

Q. Vou knew he was counsel for your firm in this matter 
did you not? 

A. I suppose so. 

©. You suppose so; that is, you have seen nothing done in 
consultation about this very matter ? 

A. Not to my knowledge. 

Q. Do not you know that the money of your firm paid 
him for his services 1n this matter ? 

A. Nosir; I do not. 
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Q. I will go back. Did not youknow, prior to November, 
1878, that your firm had the full and absolute title to the Stark 
patent P 

A. No sir; I did not. 

Mr. Otterson :—I wish the master to note that the evidence 
is to the contrary, and that it is evidence offered by the other 
side. 

Mfr. Bowman: (To Mr. Otterson.) I do not want to con- 
tradict you; but I am going by the record. 


Mr. Otterson :—I do not think it is fair to put the question 
to the witness in that form. : 

Mr. Bowman :—I am going by the record. 

Mr. Otterson :—You are going contrary to the record. 

Mr. Bowman :—I hold your answer in my hand for that. 

Mr. Otterson :—Then it isallright. I stand by the answer. 
By Mr. Bowman. 

Q. Did you ever consult with Mr. Mason about this patent? 

A. No sir. 

Q. Or the Stark patent? 

A. No sir. 

Q. And you did not know that he held the assignment for 
your benefit ? 

A. By hearsay. 

Q. That is, you heard Mr. Cheney Kilburn say so ? 

A. You did not pay your money for the patent without . 
knowing that it was yours, or was subject to your control, did 
you? 

A. I suppose it was subject to our control. 

Q@. Who paid the money ? 

A. The firm. 

©. You are one of them, are you notP 

A. Yes sir; the Hale & Kilburn Manufacturing Company. 

Q. Who paid it to Stark for the firm ? 

A. It was paid at different times; I cannot tell you. The 
Hale & Kilburn Manufacturing Company paid it. I might 
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ave given Mr. Stark fifty dollars, and Harry might have given 
fifty dollars, and some one else might have given him fifty 


If you knew and felt certain that this patent belonged 
your firm, and your firm had control of it, before and after 
you paid for it, why did your firm get Stark, after you had 
purchased the patent, to bring suit against you for infringing 
against his patent, when the patent, in point of fact, belonged 
to your firme 
A. That was 1n the hands of Colonel Mason. 


Q. Did Colonel Mason do that without any direction from 
rou or your firm P 
Without any direction from me. 
©. And you say without any from your firm, or any mem- 
ber thereof P 


A. That I cannot say, because I did not hear that. 


Q. Did not you know that that was an arrangement entered 
into on the part of your firm for the purpose of getting Mr. 
Everitt to make some allowance to your firm, or some reduc- 
tion in the amount of his royalty 

A. I know that we tried—at least I did not ; Idid not have 
anything to do with it—but by hearsay I know that we tried 
to have Mr. Everitt do something. 

©. That is you wanted him in that suit to allow Mr. Stark 
five-sevenths of his royalty, did you not? 

A. That I know nothing of. 

Q. That you knew nothing of ? 

A. No. 

©. Did you never hear it from your firm, or the members 
of it? 

A. No sir. 

Q. You never heard it spoken of by any one? 

A. No sir. 

Q. Well, that suit was afterward stopped at the direction 
of your firm, was it not P 

A. That I know nothing of. 


Q. But you do know that when that suit was brought Stark 
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had no interest in his patent—you had bought it and paid for 
it long ago? 

A. That was under the advice of Col. R. Mason. 

Q. What was? 

The suit. 

Why was Mr. Mason to do that; what was it for? 

I do not know; I had no cunversation with him. 

It was not to benefit Mr. Everitt, was it ? 

That I know nothing of. 

That you knew nothing of? 

No sir; only by hearsay, that there was a suit started ; 
that was all. 

Q. Who did you hear say this? 

A. I might have heard my brother; I might have heard 
Cheney Kilburn ; that I could not say. | 

Q. If you owned that patent at the time which you have 
stated, and had control of it, why did you swear in your an- 
swer that you had not the control over it, and had not the 
assignment of it? 

A. I did not know that we owned it—always understood 
that we did not—when it was held in escrow by Colonel R. 
Mason. 

Q. Did not you know that it was assigned to your firm, and 
that your attorney, Colonel Mason, simply held it to keep it 
from record, in order that Mr. Everitt might not find it out? 

A. I did not know it was assigned ; I never saw any assign- 
ment until December 28, 1878, or along about the first of 
January, 1879. 


Q. Then previous to your assignment you believed that 
you owned it outright ? 
A. No sir. 


Q. When you pay for a thing and give full value according 
to agreement, do not you consider that the thing paid for be- 


longs to you? 
A. When the thing was held in that shape I did not know 


it belonged to the concern. 
Q. Do you mean to say, as a business man, that when your 
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firm paid full value and consideration for that patent, you 
did not know it belonged to your firm? 


I do; most assuredly. 
Is that your habit of doing business ? 


(Objected to by Mr. Otterson. ) 


We do not always do business in that way. 


And you do not always purchase things in that way? 


No sir. 
Will you explain why you did it in this case? 


I did not have anything to do about purchasing this. 
How long have you been a member of this firm ? 


This firm has changed, you know. 


Yes sir; from a firm to a corporation. 


Yes sir; I have been there eleven years; that is, from 
the old concern to the new one. 


What branch of business do you attend to? 
General; looking after the things in general. 
Have you anything to do with the books? 

No sir; not particularly with the books. 

You hold the position of secretary, I believe? 
Yes sir. 

Do you do all the correspondence ? 

No sir. 

Some of it? 

Some ; yes sir. 


Did you ever correspond with Mr. Stark, in Kansas P 


No sir. 

At no time? 

No sir. 

Nor anywhere else ? 
No sir. 


Do you remember seeing Mr. Everitt shortly after Mr. 


saw you at your store? 
I do. 


Q. Do you remember Mr. Everitt saying to you that he 
would like to see Stark, and that you said he had gone to 
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Washington, and when he returned you would tell him that 
Everitt wanted to see him? 

A. No sir; I remember no such thing. 

Q. What did Mr. Everitt say t6 you on that occasion ? 

A. He said: ‘‘Pooh! it don’t infringe; and let him snap 
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his whip, or crack his whip,’’ or something lke that. 

Q. Was that the only time you saw Mr. Everitt? 

A. It was the only time I saw Mr. Everitt to talk with him 
about that thing, because Mr. Kilburn had all the conversa- 
tions with him about it. 

©. When Mr. Stark came back from Washington how long 
was he in Philadelphia ? 

A. I do not know; he was here some time. 

Q. At your store, every day? 

A. In and out; I cannot say every day. 

Q. During the time he was here did you notify Mr. Everitt 
that he was here ? 

A. That I cannot say. 

Q. You did not, did you? 

A. I do not remember ever notifying Mr. Everitt that 
Stark was here. 

Q. Did you ever tell Everitt that Stark was here? 

A. No sir. 

J. When Mr. Stark came back from Washington did you 
tell Mr. Everitt that Mr. Stark was here as his antagonist in 
this business ? 
A. No SII. 


QO. Then you gave no notice to Mr. Everitt that Mr. Stark 


~~ 


was here trying to get his interest 1m this business ? 

A. I had nothing to do with it. 

©. Did you see Mr. Everitt at all, or have any communi- 
cation with Mr. Everitt about Mr. Stark’s being here, or give 
Mr. Everitt an opportunity to see Stark and consult with him 
about his interest in this patent ? 

A. No sir; Mr. Kilburn always saw Stark; it was his busi- 


ness to attend to that. 


3 26 
Re-examined. 


By Mr. Otterson. 

©. I understand you to say, in your direct examination, 
that on the same day that Stark came to your counting-house, 
in the after part of that day, Mr. Everitt came in, and told 
him that Mr. Stark had been there? 

A. When I answered that before I meant after Mr. Stark 
came back from Washington. 

John L. Kite, affirmed and examined. 
By Mr. Otterson. 

©. What is your business ? 

A. I am a mechanical engineer, machinist, and expert in 
patent cases. 

Q. Have you examined the letters patent with reference to 
these several beds—the Maine, the Stark, and the Everitt—in 
conjunction with the models that are herein evidence? 

A. I have. 

©. What is there in the Everitt patent that it not covered 
by the Maine and the Stark P 

A. As far as I understand them, there are two points in the 
Everitt patent which are not covered by the patents of Stark 
and Maine. 

Mr. Bowman: (To Mr. Otterson.) Do you call this wit- 
ness as an expert? 

Mr. Otterson:—Yes sir. (To the Witness.) I understood 
you to say that you were an expert in patent cases. 

The Witness :—Yes sir; in patent cases. 

Mr. Bowman:—I object to this witness being examined on 
this subject. ; 

By Mr. Otterson. 

Q. What has been your connection with patent cases here- 
tofore ? 

A. I have been a witness in suits for infringement. 

©. Have you been an examiner of patents? 

A. I am a patentee and inventor, and familiar with the 
wordings and description of patents and drawings. 
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©. You have examined these models and drawings, have 
your | ’ 

A. I have. 

Q. You were about to state the two points, 

Mr. Bowman :—I object to this witness. I do not think he 
is an expert in a legal sense, any more than any other machin- 
ist or mechanic ; and, in addition to that, I do not think this 
is a material or proper question for inquiry here. 

By Mr. Otterson. 

©. Go on and state the two points of difference. 

A. The two points of difference which I noticed as being in 
the Everitt patent and not contained in the other two named, 
are the use of the counterbalancing weights, and the projec- 
tion of the brackets on the foot board above the end of the 
bed-frame when closed. 

Q. Do you understand the counterbalancing weights to be 
one of the claims of the Everitt patent? 

A. Nosir; not inthe claim. It is not claimed as such. 


©. Then it is not in the patent, is it? 

A, It is described and shown in the drawings, I believe. It 
is not spec lally claimed. 

Q. Is it protected by patent—are the counterbalancing 
weights protected by patent? 

A. There is.no claim made for the use of that weight. 

©. But there is a claim, however, for the brackets ? 

A. That is included in one of the claims. 

OQ. The brackets ? 

A. The brackets; yes sir, extending above the head of the 
bed frame. 

©. Well, do not the letters cover the brackets, and do they 
cover the counterbalancing weights ? 

A. The letters are used in refering to these brackets; but I 
think not in reference to the weights. 

Cross-examined. 


By Mr. Bowman. 
Q. What is your residence? 
A. 2806 Poplar street. 


What is your business ? 
A. I am at present aconsulting engineer and mechanic. 
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(). Have you a place of business? 
A. No office except in my house. 
©. Not employed at any place? 
A. No sir. 

Mr. Otterson :—We rest. 
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Adjourned until Tuesday, January 6, 1879 at 3 p. m. 


Philadelphia, Monday January 5, 188o. 
Parties met at the office of the Master. 
Present :—the Master, Mr. Bowman, Mr. Everitt. 
On account of the absence of Mr. Otterson, adjourned until 
Thursday next, January 8, 1880, at 3 p. m. 


hiladelphia, Thursday, January 8, 1880. 
Parties met at the office of the Master. 
Present :—the Master. Mr. Bowman. Mr. Everitt. Mr. Ot- 
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Philadelphia, Monday, January 12, 188o. 
Parties met at the office of the Master. 
Present :—the Master, Mr. Bowman, Mr. Everitt, Mr. Ot- 
terson, Mr. Henry S. Hale. 
Mr. Otterson: (To Mr. Bowman.) I desire to examine one 
ore witness on the subject of this patent, and as it will not 
take much time, I suppose you will not object. 


Mr. Bowman :—It may be proper for me to say that at the 


eeting Mr. Otterson announced that he had closed his 
t during the time intervening between then and now, 


tated to me that he had an expert whom he wished to call, 
would take but a few minutes, and I told him that per- 
sonally I had no objection to his doing so. I think it, how- 
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ever, ought to be distinctly understood that the case is not to 
be reopened for the defence, and 2 number of witnesses called. 


Mr. Mitchell: (To Mr. Otterson.) Have you any other 
witnesses you desire to call? 


— Mr. Otterson :—No sir. 

Mr. Mitchell:—Then I think you ought to be allowed to call 
this witness. 

F Rudolph Melville Hunter, sworn and examined. 
3y Mr. Otterson. 

Q. What is your business ? | 

A. Lama consulting engineer, expert, and solicitor of amer- 
ican and foreign patents. 

©. You are a graduate of what school ? 

A. Of the Polytechnic, in this city. 

©. Have you been engaged in patent cases, and the exam- 
ination of patents P 

nace A. I have. 

(©. In what capacity? 

A. As an expert. 

©. State if you have examined the patents and the models, 
in this case? 

A. I have. 

Mr. Mitchell: (To Mr. Otterson.) I would like to cross- 
examine the witness as to his claim to being an expert in this 
matter, before you proceed with his examination as to the 
merits of the invention. 

. Mr. Otterson :—I have no objection. 
By Mr. Mitchell. 
©. When did you graduate at the polytechnic school ? 
« A. I received my diploma in the summer of 1878; but I 
was In practice, as an engineer, for about six years before. 
, ©. Have you ever been called as an expert in a patent 
case P 


A. I have; many a time. 
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Q. To what special branch of art or science have you de- 


voted yourself? 
\ Engineering ; construction of machinery; or any pat 

- article. 
©. When you say, ‘‘ patentable,’’ you really do not mean 


C(O £0 TO machinery ) do you P 
A. I do. 
©. Are you an expert in chemistry ? 
A. Toa certain extent; but I do not practice as such. 
©. And in medicine? 
A. I understand medicine, to a certain extent; but |] 
would not practice as an expert, in such a case. 
©) And electricity ? 
\. Yes sir; to a certain extent, my profession as an en 


gineer requires me to understand those branches, and I have 


Studied all of them. 


Q. What special knowledge have you of the manufactur 


\. None, excepting that which any patent solicitor and 
engineer would have to have, if called into an examination, 
to take out patents upon the same, or seeing them in publi 
use and observing their construction. 
©. I mean what special opportunity have you had to learn 
nstruction of furniture ? 

A. None but my observation, 


Q. Has that been any specially instructed observation ? 


Q. Where did you get that special instruction in the manu- 
facture of furniture ? 

A. Do you mean, by instruction, going into a manufactory 
and ex mining each operation, specially ? 

©. I mean all the entire means of becoming specially in- 
formed and expert upon the manufacture of furniture P 
\. I have observed some of the operation of the construc 
tion of furniture, after it has been put before the public. 
©. Have you had any special instruction in that matter P 
m not a cabinet maker. 
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Q. But have you had any special instruction in the manu- 
facture of furniture ? 

A. Nosir; I never served as an apprentice to a cabinet 
maker. 

©. Being a cabinet maker, and having served as an ap+ 
prentice to a cabinet maker, are only two methods of gain- 
ing special information in regard to the manufacture of furni- 
my question was whether you had_ any special instruc- 


ture 
tion at all? 

A. I have not had any special instruction. 

Mr. Mitchell :—I object to the witness as an expert in this 
case. 

By Mr. Otterson. 

©. Go on, and state whether you have examined the mod- 
els that have been offered in evidence, here, and whether you 
have examined the several patents, and state what there is 
that is novel in the Everitt patent ? 

A. I have examined the models, and also the patents— 
have you the patents. here ? 

Q. Yessir. (The patents produced by Mr. Otterson, and 
handed to the witness. ) 

(Mr. Mitchell objects, as the testimony is not relevant to 
any issue before the Master.) 

A. I have examined the patent to Everitt, which contains 
two claims, the first only of which has any novelty, and that 
being the combining a hinged footboard, lettered ‘‘E’’ in 
his patent, with several other parts, which are all old. 

Q. The hinged footboard is not new? 

A. Nosir; the novelty is the combining of that hinged 
footboard with these old parts. The combination 1s novel, 
but of no value. 

QO. What is it combined with ? 

A. The hinged foot-board ‘‘E’’ is combined with a head- 
board, a baseboard, side rails, and a moveable bottom board. 
I have used the wrong expression in speaking of this claim. 
I meant removable bottomboard, instead of the _ foot- 


board ‘*‘ E.’’ 


That is the combination—have you examined the model 
inder the Everitt patent? 
A. 1 have. 
Q. Does the model show that combination as in use by the 
defendan 
\. Not to my knowledge, it does. 
Q. Do you understand my question? My impression was 
other way. I asked the question whether the model 
shows the combination that you refer to, the novel combina- 
as in use by the defendants P 
mistook the question. ‘The removable footboard is 
sed in the bed as built by the defendants ; but is shown 


tion 


» 


ye ' ] } 
ine model. 


[s any part of that novelty in the Everitt patent used 


the defendant’s manufacture ? 


T4 : 
it is not. 


Cross-examined. 


e 1s your office? 
st. 
you alone ? 
with my clerks. 
you ever see the defendants manufacture these 
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seen the beds after they have been manufac- 


Vhen were those beds made ? 
not aware as to the date of their manufacture. 


aa 


ou informed by the defendants that those were 


ere you not informed when they were made ? 


SIT. 
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Q. You said that one of these points that Mr. Everitt 
claimed for his patent was new, but of no value. What do 
you mean by saying it was of no value P 

A. Because no one would wish to use it. 

Q. How do you know? 

A. Common sense. 

©. You have had no experience in the manufacture of fur- 
niture, you say? 

A. But I have had experience in using it. 

©. Have you used the Everitt bed ? 

A. No sir; I have not. | 

Q. What experience have you had in using it? 

A. I know plenty who do, and have examined them, and 
understand their construction perfectly. 

Q. Then you have not had any experience, yourself, in 
using it ? 

A. No sir; I do not use it. 

Q. Who told you it was of no value P 

A. No one. 

Q. Then how do you know it was of no value, if you have 
not used it yourself, and know no one who has? 

A. As I told you before—common sense. 

©. Whom do know who uses the Everitt bed ? | 

A. I know people who use these folding-beds, which are 
all constructed substantially the same so far as the main fea- 
tures are concerned ; and, in no case, did any one wish to re- 
move the bottom-board, for any pretence, whatever. 

Q@. Who are the people you are speaking about ; name one 
of them. 

A. Some of which are the Hardings; the sons of George 
Harding, the attorney, at Ninth and Walnut. 
Q©. Where do they have these beds ? 
A. At their residence. 
Q. Did you see them there P 
A. I have. 


Q. Were they Everitt beds? 
A. They may not have been Everitt beds in exact construc- 
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tion, yet the broad principle in all these folding-beds is the 
same. 

Q. Who.else told you that this was of no value? 

A. Nobody. 

©. No one else? 

A. No sir. 

Q. Then you never used a bed yourself, and you do not 
know anybody who did, but young Mr. Harding, who used 
one? 


ym. 


). ‘Two; and that is all you know? 
\. That is all I know. 


A. There are two Mr. Hardings. 
< 


om™ 


). You have never used one yourself, and know no one 


who has used it, to whom you have spoken about it, except 
the young Mr. Harding; is not that so? 

A. No sir; it 1s not. 

©. Who else has used them P 

A. I cannot tell whether I can give you name for name. 

©. I do not want you to do that. I want you to give me 
one more. 

A. Webster. 

Q. Who is he? 

A. Petroleum manufacturer in this city. 

©. Where does he live ? 

A. He is a petroleum refiner ; 1724 Spruce street. 

©. Has he an Everitt bed? 

A. Not now. 

©. Did he have one ? 

A. I do not know as it was an Everitt bed. He had a fold- 
ing-ved. 

©. What did he tell you about it? 

A. That it did not require any such thing as a bed which 
would take out the bottom. 

©. Did you see the bed which he had? 

A. No; I did not. 

Q. When did he teil you so? 

A. Recently. 


= 


~~ 


Q. Say when? 

A. I cannot give you the date, 

©. Within a month? 

A. Within a month. 

©. How did you come to ask him about it ? 

A. Merely talking about folding-beds. 

Q. And is that all the opportunity you have had for obser-— 


vation P 
A. I cannot say that it 1s. 
@. Well, can you name any other person P 
A. I am not ready to name other persons, 
Q. You are not ready to name other persons ? 
No sir. 
You said there were two claims in the Everitt patent ? 
A. I said there were. 


o> 


Q. You said there were two claims in Mr. Everitt’s patent, 
only one of which was new? 

A. Yes sir. 

©. What special information or experience have you had 
about folding-beds in the past? 

A. You are asking your original question. I have answered 
that before. 

©. Kindly answer it again ; have you studied up the sub- 
ject of folding-beds ? 

A. So far as my business required. 

©. How far was that P 

A. It is pretty hard to state. 

Q. Then tell me how far you have studied up the subject of 
folding-beds ; do you know when the first folding-bed was 
made? 

A. About 1860, anyway. 

Q. 1860? 

A. 1860, I suppose. 

Q. Were there any folding-beds before then ? 

A. None that I know of, that operated in this manner. 

Q. In any manner? 

A. Yes sir; I think they were. 
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©. What were they ? 

A. Beds which folded up, with the legs standing out, merely 
to give room. 

Q. When was the first folding-bed made ? 

A. I am not prepared to answer that. 

Q. Have you made any special study of this question, at 
all? 

A. So far as this patent 1s concerned, I have. 

Q. And you are not able to state when the first folding-bed 
was made P 

A. Nosir; I am not. 

©. How, then, did you know about the other claim of Mr. 
Everitt ; what is the other claim ? 

A. It isa combination of a hinged foot-board, with the 
side brackets raised above the side-rails, as shown, and form- 
ing, when the bed is lifted, the side guards for pillows and 
bed-clothing, as and for the purpose specified. 

©. How do you know that that is not new? 

A. Because, in my estimation, it is anticipated by Stark. 

©. You have examined Stark’s patent ? 

A. I have examined Stark’s patent. 

©. And there is nothing in this second specification of Mr. 
Everitt that is included in Mr. Stark’s? 

A. There is the side brackets extended, but to use them as 
he constructs his bed would be to infringe the patent of Mr. 
Stark. 

Q. Is not it new? 

A. What? 

Q. Is it in Stark’s patent to use the side brackets that way? 

A. The extended side brackets are not, but they form the 
moulding around the top of the bed. 

©. Where do you find these extended brackets before 
Everitt’s time P 

A. In Stark’s patent. 

Q. You have just said that they were not in Stark’s patent. 

A, The extended side brackets ? 

Q. Yes sir. 

A. I do not find them anywhere. 
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the patent and inventions, and a notification that they we: 
infringing, and said he would see them when he came back 
2s | was informed. 

(). Who left that notice ? 

A. Mr. Stark; he lett the copy of the patent. 

(9. And what else ? 

A. A note that he would stop on his return to Philadelphi 
and would see them. 

(). With whom did he leave that word ? 

\. With Mr. Warren Hale at the store. 

(9. When was this ? 

A. | think that was about the ninth day of February, 1373. 

(). Was that after he had been to Washington with Mr 
Kilburn and yourself, and fixed up the assignment ? 


A. Oh, no! That was before: that was when he firs¢ 
appeared. 

CJ. Where did he stop? 

A. Ata hotel, I have forgotten the name, down on ki 


(). the Merchant’s Hotel ? 

\. The Merchant’s Hotel: ves sir. 

(). Do you know anything about a letter sent by Mason, as 
the attorney of Stark, to the Defendants, on April to, 1878? 

A. It was arranged that Mr. Mason should notify the Hale 
and Kilburn Mfg. Co. that they were infringing Mr, Stark’s 
patent. 

(). It was arranged by whom ? 

A. By Mr. Kilburn and Mr. Mason ; and when the latte: 
eame, Mr. Kilburn came in where [ was to work, and he says, 
‘Why. what do you think? He has charged $100 for that 
notification.’’ 

(). Do you remember when the letter came; on what day ? 

A. I could not tell now; it was some time. 


(). Mr. Kilburn said that Mason had charged $#00 for 
writing the letter or notification ! 
A. Yes, sir: the notice of the infringement | do not know 
but he said he wrote three copies of it; one directed toa 
24 
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hrm in New York; one directed to some firm in boston, and 
| think one directed to themselves 
(). What was tt ? 
A. A notification that they were infringing 
(). Infringing what ? 


A. The Stark patent 


(). What was it that was understood between the defendants 
and Mason that the obiect of that note should be ? 


— 4 


\. Well, the object then was to get Mr. Everitt to reduce 
his royalty. ‘That was the plan that I saw they had adopted. 
Phey had seen they could throw me overboard easier than 
they could him, and sooner than pay me the royalty they 
would let the contract stand with Everitt and get his royalty 


reduced, and use it as a means for reducing his royalty. 


~~ 


(). Mason, then, appeared as counsel for Stark in the notice 
of the infringement ? 

\. Yessir; Mr. Stark did not know anything about this 
matter, | do not think, because he went on and simply signed 
the papers, as they wanted him to, and changed them, but I 
do not think he knew anything about the matter. He never 
said anything about it to me. I think he acted in perfect good 
faith, in changing the writings. 

Q. Do you know anything about the suit which was brought 
in the United States Circuit Court, in Stark’s name, against 
the defendants ? 

\. [ knew a suit was to be brought, but I did not know any- 

thing about when it was to be done. ‘They threw me out of 
ie council then. 
Q. How did you know that there was a suit to be brought? 
\. [t was arranged, then, at that time, instead of letting 
me go on, as it was agreed upon, and let me bring the suit 
myself, they agreed they would not trust me, | suppose, and 
they would let Mr. Mason bring it in Mr. Stark’s name. 

ca. ae was arranged by whom that this suit should be brouzht 


against them ? 


\. By Mr. Kalburn. at that time 


(3. With whom did he make the arrangement that the sui 
should be brought ? 

A. With Mr. Mason. 

(). And what was the object of that suit? 


\. Jt was to scare Mr. Everitt a little, and get him to re 


eluce his royalty. 
Q@. And Mr. Mason was to appear as Stark’s attorne 
A. Yes sir. 
(). Who employed Mason to do this work ? 
\. Mr. Kilburn 


(}. Do you know about a complaint being made by Mr. 
Kilburn ot Mr. Mason’s ( harges for this work, of S100 ? 


it? 


A. No complaint, only he spoke of it in his kind of a bluff 


| 


way. He came in there, and, says he, ** he has charged us 
sroo for writing those letters.’ 

Q. Do you know what Mr. Mason’s reply to that was ? 

A. Qh! Mr. Mason did not know he said anything of the 


kind. He did not say that to Mr. Mason, Mr. Mason was 
not there. ‘That was a remark he made to me, in the shop 
where | was at work. 

(). What is your business ? 

A. Well, [ have been at work at inventions, for awhile, for 
<guite anumber of years, now. 

(9. What are you—a practical worker; are youa mechanic ? 

A. No sir; I should not hardly include myself in that cate- 
gery: that is, not as a skilled workman. 

©. Io you know anything about patents ? 

A. Ido; yes sir; some. 

(). Have you made patents of turniture a study ? 

A. I have; yes sir; some. 

(). For how many years ? 

A. Four years. 

(). Have you given special attention to patents in relation 


ing: beds ? 


to te'd 
A. I think, for the last three years, I have. 

CJ. Are you ftamlliar with the Everitt nmastent., and inprove- 
ments on his bedstead ? 


i. 


lam: ves sir, 


ee errant oo cnmemaitaar sinarnaebersde 
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). (lan you state the different features about the kiveritt 
ned, and the finish of them ? 

A. One of the important features of the Everitt bed 1s this 
claim for the extended brackets. At the time that this con- 
tract was made between Mr. Everitt and the Hale & Kilburn 
Manufacturing Company. there was no folding-bed made 
where there was any place to put the bed clothes, and stow 
them away in the bed, and the value of Mr. Everitt’s patent 
grew out of this fact, that in the bed, by these extended brack- 
ets, he provided a plac e for the bed-« lothes x and, oftentimes, 
In a patent, a very little thing makes it of great value ; small 


mprovements. ‘The smallest thing in the sewing machine, 
the eye of the needle, makes the sewing machine valuable, and 
and in almost all cases when you 
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the folding-bed, 
get the first little improvement, that makes the thing practical, 
and it leads to others. 

Mr. Otterson :—-Won’t you stop this lecturing, and confine 
yourself to facts? I do not want a lecture on the subject of 
patents, and have not time to stay and listen to it. 
By Mr. Bowman. 

(). I am asking about the leading features of 
bedstead, and the finish of the Everitt bedstead; you started 


the Everitt 


out by stating that the extended brackets were the leading 
features. 

A. Those were the leading features. 

(). Was there any other leading feature about the Everitt 
bedstead ? 

A. This extended bracket also extended the height of the 
cornice so as to give the bed good proportion, and so that it 
would look well. It had an advantage in that respect over 
the Stark patent. In fact, the Stark was never practicable, 
and of no value; never was made, and never will be made, for 
the market. 

Q. What do you know about the finish of the Everitt bed- 
stead, as to the mirrors ? 

A. I know this—that the bed is made either with or with- 
outa mirror. There is a place left in the front of the bed 
which may be supphed with a mirror if a person wants that 


oY 
Cyt 


style of finish, or it may be for a panel finish which will ako 
make ita perfect bed; but the bed is not complete without 
either one or the other, any more than a looking-glass and 
frame, with a place for the glass, would be complete without 
the lass. It would not be a complete looking-glass 

@. Then the looking-vlass, or panel, or mirror, as the case 
may be, 1s a part of the bed ? 

A. Itis part of the bed. So, also, a bed 1s not a bedstead com- 
plete without it has a bottom to it. Nobed would be complete 
without it, and when a bottom 1s selected, it remains for the 
purchaser of the bedstead to decide which style of bottom he 
will have to make the bed complete. to make it a complete 
bedstead. 

©. Do vou know anything about the ebony and gold finish; 
is that kind of finish a part of the bedstead also ? 

A. 1 should say so; the same as if I bought a chair with 
ebony and gold finish; | should expect to pay more for tt. 

Q. All these things have their influence in regulating the 
price ? 

A. Yes sir: certainly. 

©. Did { understand you to say, that before you saw Mtr. 
Stark in Philadelphia, Mr. Kilburn got you to write out to 
Topeka, Kansas, to see whether he was there ? 

A. Yes sir; to see whether he still lived there. 

©. And the answer came back that he did ? 

A. Yes sir: from the postmaster. He did not want to write 
to him for fear it would create suspicion to have a letter go 
from a Company that made a folding-bed, so it was decided 
to write that way. 

(). Did you afterward write to Mr. Stark, or anybody abont 
ham, to Kansas ? 

A. I did not. The arrangement was that I was to go and 
see Mr. Stark, but Mr. Stark appeared before I was ready to 
go. 

©. Then the next thing you knew about Stark was his ap 
pearance here. in Philadelphia, at the defendants’ store ? 

A. Yes sir. 

Q). Did Mr. Hale ever see you after you left Philadelphia, 


reference to the improvements you had Made in connector 


the Everitt bedstead ? 


A. Well, I do not know what you would call it. He saw 
me at the American Institute Fair in New York, and got out 


ne, under a charge of obtaining money under 


apers tO arrest 
liaise pretences. 


(). | asked vou whether he ever saw you in reference to the 


improvements which you had made on the Everitt bedstead 
: 1 l, » ry 1 ¢ ] 4 ,rmmi 2 L, > 2 
gid ne write you a tetter concerning them: 
ail, } ; { - 4 ry + ik ,*} ary ¢ ) 
\. Yessir: I had forgotten that. Phat was at Boston. 
: } : a oa 
©) iam asking you apout that: 
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7 , 3 — a al ) > ] + i ¢ I, eo ? \ ri] f > 
was StOpping at Boston, at a hotel there, the Milliken 


House. One Sunday morning | came from my room, and 


} : ‘ i Lvs YY 
right opposite to where I came into the room, on a lounge, 


sat Mr. Hale. He got up, and ‘ why.’ said he, **‘ | am sur 
orised to see you.’ I[ told him I was equally surprised {to sce 


. ~ | } } — 7. > oe 
him, and we sat down on the tounge and talked over matters 


’ 


awhile, and finally, said he. ‘* I nave been thinking over the 


matter of your chair and patent books,.”’ and says he, **I have 
thought of the offer you made, before you went away, and on 
my own responsibility, without consulting the Company, | 
have concluded to accept your proposition, ’ | had offered 
to sell them the whole for $200. 

iJ. The whole of what ? 

A. My right to the Chariot Chair, upon which they were 
paying me $200 or $300 a vear royalty, and my _ patent 
books, | think fifty volumes in number. I could not carry 
them about the country, as I was all broken up, and so f ac- 
cepted it. | made up my mind that it was no use to hang oa 
tnere any longer, ror they had thrown me overboard, as | 
could see plainly, and I went to the desk to make the agree- 
ment. ‘Then, he said, after we went there, *‘ How about the 
bed models—hadn't you better throw those in?” I had 
written the agreement for the others first, and [| told hin, 
‘“You know what our agreement was in relation to them; 
that I was to have a royalty if you ever used them.’”’ He 
said that they never should use it; that it wasof no value to 
them, as they had previously stated, before. and that if they 
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ever did use it | should have the rovalty: but he said they 


never would. So we drew up another agreement, a supple- 
mentary agreement for the bed, making the consideration 
one dollar. 
(). You mean the improvements you have made on the 
A. Yes sir; and | gave them an order on the place where 
I had boarded. | had left them here. Lave a letter to the 
lady who kept the boarding house, and he went and pro 
eured the models, and this, (letter produced) is the letter | 
received after he vot home. 
QM. Is that the letter vou recelved from Mr. Hale, in 


= 


(). Who isthe ** Mr. E.’’ referred to in that letter ? 

A. Mr. Everitt. 

Uhe letter offered in evidence by Mr. Bowman = and 
marked ‘‘ No. 65, Jan’y 12, 1880, R. A. W.’’) 
bv Mr. Otterson. 


©. Whose memorandum is this in pene (the letter shown 


witness )—is that in Mr. Hale’s hand-writing ? 
\. That is part in my hand-writing, Mrs. Kunzman, 606 
but the othe 


‘“*H. S. Hale got Steven’s models,’’ I should think ts not in 


Spruce St., is in my hand writing, I think, 
bh \ hand-writing. 

Mr. Bowman :—I only offer in evidence the letter writte 
in ink; the pencil marks have nothing to do with it. 

To the witness.) Have you inythmy further to say 
that connection ? 

A. I went to Hale, Kilburn & Co.’s store, in Boston, th 
next morning. Mr. Stebbins nad charge of the store. He 
[ said, ‘* He told 


3? 


said to me, ‘‘ What was Harry on for? 
me he came on to see you about business of importance,’’ 
said he. ‘* He did not have to come on to’see me.’’ Said I, 
‘«He did not come on to see me, because: he did not know | 
was here.’”’ Said he, ‘* Yes he did, because | wrote him last 
week that vou were stopping at the Milliken House.’? Then 


7 } } ho “yc + op Ye? 
lL thought thev were going to get the beds away from m« 


this was a plot. ‘Then I came on to New York. and I 
agreed to sign over this patent which was bringing me a 
royalty, and these books. for s 200 SOO. 50 being an account 
that | owed them. that I came out in debt for traveling on the 
st trip,—and I came on to New York, and | made upmy mind. 
(). Never mind what vou made up your mind to: state 
what vou did ° 
A. As you see in the letter. he said he would send me the 
money. T went to the New York store, and the money was 
ot there. IJ telegraphed him, and he ordered them to pay 
money. ‘Then I came right on to Philadelphia. There 


| 


nothing said about it, until after waiting three or four 


jays. and finally Mr. Hale came to me and said he would 


ike me to goto Howson’s and sign the application for the 
patents on the beds, Said I, *‘Mr. Hale, suppose I go down 


| } 


| want to go down, and see Mr. Kil Meantime, I 


a 
— 
> 
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had seen that steps had been taken to make the bed. [| went 


where Mr. Kilburn was to work, in the third story, and 


id him the circumstances of Harry’s coming there, and 
said, ‘€ fam ready, and I will pay you the money back.”’ 
Said {, ** This was obtained from me,. this agreement, 
through misrepresentation. | am willing to pave you the 
whole back.’’ 
(). What money were you going to pay back ? 
\. The money that they had paid to me; but, said I, *‘f 
not pay you the amount of the account, of course.’’ 
(). What money was this? 
\. (he money they had paid me for the patent and for the 
Ons; the consideration of the bedstead matter was one dol- 
nd the $199 was for the Chair patent and the patent re- 
rts Of fifty volumes. Says I, ‘* | can pay it all back, and 
row the whole of it off, if you desire ;’’ and Mr. Kilburn 
says, ‘f You go down and sign the papers: I[ will make it all 
night.”’ Sard I, ‘* Mr. Kilburn, you know how you promised 
to sign those papers for me, time and again, last winter, and 
deceived me, and this is another step in that direction."' 
just then, Mr. Harry Hale came up the elevator, and said he, 


| won't take the money. We want those papers signed."’ 
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sald to him, mght straight. ‘‘ ] will never sign them.’’ He 
went back, and, said to Mr. Koalburn, ‘* You go down and 
cake it all right.’’ Says he, ** It has put Harry ina bad po- 
sigon here, this matter has, and do not you get mad, both of 
rou; but fix aitup.’> So [said I would come tn in the after 
neon and have a talk with Harry. I came in, and I told him, 
“]T have only one condition: If you will give me time, I can 
Pay you the amount of the account, although you paid me by 
Vour receipt for the account.”’ He said he knew what he 
‘ould do. He had counsel, and he would give me until next 
Monday noon, tosign those papers. I made up my mind that 
it was no use for me tostay there any longer. I thought the 
matter all over, and | made up my mind to leave the place, 
and did so. Monday morning I did so; but first: executed 
the assignment of the chair, and left my patent reports ac 
eording to avyreement, and enclosed the due-bill which was 
wing to me, here, for a little bit of work they did tor me on 
Saturday, and told them to take out the dollar which was the 


msideration for the bed, and that I should not assign the 


» I » | } ’ . . \ ' " ath «+h r 
() Yod {hat was the end of vour connection with them, 


~~ 
4 


Mr. Otterson. 
(>). You wrote to them to that effect ? 

A. Yes sir: and enclosed the assignment of the chair, and 
} have the assignments, here, on record in the patent office, 
ax } executed and sent them. 

Fe When vou came on. trom Boston, did you notice 
whether the defendants had made any arrangements to manu 
facture the the bedsteads according to your Improvements ? 

A. Yes sir: I was informed they had made arrangements 

make them. 

(Objected to by Mr. Otterson. } 

(). Were you informed by any one in connection with the 
‘efendants’ employment ? 


A. Yes str. 


cee ern net > eet pte 


} Stal i) Vi } ne 
4 
‘ —_ 
4. it was the man who pa — 
| 2« ' } e . >> 1 2 
( ) os at” 257 ne dgTerenadants mpioVv: 
x 
. 7 4 
? ‘ ? >> ‘ 
\ Yes Sit aene it \ tt )} 1) N a 6 RB Ml ‘ i? cULIiLidl 
] 
—" y 4 " ; 
CCQOTCAINY tO thi bia 
| f P NY 
f +z — t . j > . 1 f ' > 
P State s' Ci {>} {) \] iN} } tf ~( \ iq) 4 (>. >~ 
‘ 
, , ‘ } % ~~} ft, 
~ SEC! (i OUP E { se E Leeeeeeee CoTie | t (cil kK 
} 
CCLS 


| * 
rie OVer Nad \ \ rmnYs itl, ci Al 11 ye | ‘ 
" ' ' } } 
OUuLC not KDOW ic, All | | if 7 as Liere ae OOK ‘ y 
. 1} : 
(). Wnen was f Bs 
4 
+ | t ¢ " ars: Se 
. } ( nd) i ¢ i x ‘7 | \ ‘ | W: 4 y1}) eee ] ¥ 7s i ti 1] 
( ) Ws . $ a ; ‘ ge irk > 
‘ as ] ¢ (yr ( YO ii} mi tit j ditt i iA 
? 
Obiected to by Mr. Otterson 
\. Yes su t was some time betore 
( 2 You al St] ot tnat. al VO) ~ 
\ 1) } { er ’ 
\ Yes Sil | (Lidl 1) t ix 12 \ Cl t (iC! tia cL ILA 2 | 
] _ ° ‘ , , ys . + 
Stark Improvements Dut 10 wa i eq tp was there 
% P } : P F 
( ) Vo i { pcaat. 43 20 KHOW A i Wal ne oi 
mofe—mt 2 
, » ‘ | 
| } ] ‘ ; ‘ P j 
\ NO Sil t (iid if KRLIOW ERR rye TeRe i} Stark Ded, 
7 | 
er, But Mi Nmibburh KNneW a me that the stati . 
was at that place ? 
‘ | . ; 
Objected to by Mr. Otterson. } 
iva i ‘a ? } i ? 44 
A. I should think Mr. Kilburn knew of the bed at that time 
- th. J I sn ite ie lias ] - ; am | | 
(>i wiKke He K1CW there Wiis 4 ped GRY ot Ce di if was 7 
} ll . > re | ’ a } . : 
Siark ped, except tne) bad pu ne welrents NO it Was mn 
? ly t ~ irk i ] ) + | ] . 1 } | P 
i: eat t<cli pyC cl, LIC TC cLtIn hits’ ici PULI { { yy ¢ ints oF 


Mr. Kilburn said he had to make 2 bed ot SOME kind, and ay 
hts Or connecting rods. 

(). Do you know who called Mr. Kilburn’s attention to it? 

\. Yessir; [sawit in the store, and talked to Mr. K 


byrary ey bycaint 4 ] | | > "Q7) at . > sy aa P Ta vata a had tire 
UTh Mut it, ANd Ne wanted me to vo ane see vat nad thet 


ait 
nts. [ told him | theught it had, trom: the operation 07 
it. and he said he wanted me to see 


scertain what he was selling. 
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Parties met at the office of the Master 
Present :- lhe Master, Mr. Mitchell, Mr. Bowman, Mi 
veritt, \Ir Anderson, representing \lr. Otterson. and My 


Stevens, the witness under examination. 


: a ane } | ; ‘ ) ; -* 
Nir \nderson : nave been requested i>\ Al (Jtterson to 


aes > | ; 4. ¢ | : “+> ; + | + E " ‘ol 

ittend this meeting this afternoon, and state that professional 
17 } } é ! ‘ } | i 

HUSINESS is called him to W ishbington ind that he is unable 

¥ } >? \ t ‘ 11] ft) f t lf] } } 

© De Her Dut Wht Try CO Tui any appomtment which may 


. 2 one She 
Mr. pHowman :— qaesire to State, and |! wish it entered 
>is tha — | . } , 1] ] l- . ' 
upon the minutes. that | have been competied to keep Ni 
i 2 
ANlevens, tne witness unde exvamination, nere tois cntire Week 
: 


I+ s ne | ~*~ - . ] } —— H . | . } 
iat his examination should be finished last week 


| how request the Mast r to make an order tor the eximina- 


7 q ; } “ ] } ~ 
tion of ne Witnes betore Wednesday Ment, pecauls 1 
business envagements peremptorily require him to be 
am j } - 
> } ] 
Boston on Thursday morning, or lose his situati 
7 ° ‘ 
i , i , } 2 
Phe Master [| direct that the next meeting in this e 
17 | ’ | ae ! } 
shal] be held on Wednesday next, at 12, noon, provided that 


+ + a — } . . ae eS " > + . ! ; - 
that hour will not conflict with the professional envagements 
} y ! : 1. 1 ; ] a ; fo) . ] 
of the counsel. If the hour of noon does conflict with such 


protessional envavgeMmMents, then [I direct that the meeting snall 


Mr. Bowman :—TI also request that in case Mr. Otterson is 
, and that Mi 


‘ ° e , 1 . 
(Jtterson shall lose his right to cross-examine the witness now 


resent. this examination § shall procees 


The Master :—It shall go on whether Mr. Otterson is presen 


OFr not. 
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Philadelphia, Wednesday, January 21, 1880. 
Parties met at the office of the Master. 

Present :—the Master, Mr. Everitt, Mr. Stevens, the witness 
under examination, Mr. Otterson, Mr. Cheney Kilburn, Mr 
Hi. S. Hale. 

On account of the professional engagements of Mr. Mitchell 
in the Supreme Court, and of Mr. Bowman in Common Pleas, 


adjourned until 2 p. m, 


NO. 2. the meeting ! 


Philadelphia, Wednesday, January 21, 1880. 
Parties met at the office of the Master. 
Present :-—The Master. Mr. Mitchell, Mr. Bowman, Me 


Mveritt. Mr. Otterson. Mr. H. S. Hale and the witness, Mr. 


Asher B. Stevens. cross-examined. 


Mr. Otterson :—I was mistaken in saying that the papet 
which was called for at the last meeting, being an agreement 
between the witness and the defendants, had been produced 
ind marked in this case. It is now produced. 

(Paper produced by Mr. Otterson and handed Mr. Mitchell.) 

Mr. Otterson: (To Mr. Mitchell). lo you intend toe 
offer this ps per in evidence? 

Mr. Mitchell :—No sir; I do not desire to offer it now. 


Mr. Otterson:—Then, although it is a little irregular, ! 


will offer it mvself. 


(Paper marked ‘‘ No. 66. January 21, 1880, R. A. W.’’) 


BY Mr. Otterson. 


Q. Is this paper you refer to in your examination in chiet 
in agreement between yourself and the defendants ? 

A. Jt 25. 

Q. There 1s mention in this paper of inventions only, 
without speeifying anything in particular except the chatrs ? 


A. Yes sir. 


Q. Is this the paper which between vou was understood as 
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eoverme the improvements which vou proposed to t 
apon the folding-bed ? 

A. Phat paper covers all the improvements that | should 
make, that they should desire to have made. 

Q. Upon a folding-bed ? 

\. Upon a chair or anything else. 

(). Butait included the folding-bed improvements as well 
as all others ? | 

A. Anything that I could do that was desired. 

©. Do vou consider vour memory perfectly rehable in all 
respects. 

A. [think it is very reliable. 9 Yes sir. 

@. Do you say very reliable, or pretty reliable ? 

A. I think it is quite reliable. Yes sir. 

(J. The notes of the examiner report you as saying that Mr. 
Kilburn told you to write to the postmaster al Lopeka, 
Kansas. Are you sure your recollection is correct on that 
subject ? 

A. ITasked Mr. Kalburn if he had not better write to the 
postmaster at Lopeka, Kansas, and find out whether Mr 
Stark lived there, and he replied, no, it would not do for 
them, and that I had better do it, that it would not do for a 
letter to come from the factory, for it would excite his 
suspscion if a letter came from a folding-bed factory. 

©. ‘Then it was your proposition, and not his? 

A. In the first place, yes sir. 

©. Do you say that you told him you had written to 
‘Fopeka, or did the matter drop there and then the writing 
come ? 

A. It dropped there until | got the reply. [| think—! 
don’t know—I may have told him I had written; but after J 
got the reply I told him, Stark did live there. 

(). You are quite sure of that, are you? 

A. Yes sir. 

©. Your recollection is very good on that subject ? 

A. It is; yes sir. 

©. I put it to you so pointedly because the recollection ot 


366 
‘Y parties Is quite different, and | want to know whether 
you are very sure of the statement you are making ? 
A. Iam very sure of 1 | think I remember the transa¢ 
tion very accuratel\ 
©. Did you have any conversation with Mr. Stark at all 
ibout what | rought him here? 


mnonerct | ) . "= re : 
UV) ldo you mean to be understood as saving that you took 


assignment from Stark to them to W ashington with you ? 
(). You are clear in your recollection on that subject ? 
\ Yes sir. When Mr. Stark made the trade he delivered 
ne company 
: ou were not present, i suppose, when Ww Was Gone 
4 ] ’ - 
\. | was not present; but | was told so 
« } By r} ) re,2 7 42 “7 17 7 IA “ 
J: Vy Wnom were Vou told so 
: Cs) ee 

A. By Mr. Kalburn. 

1] +? Va rT) 2 " ~ 
J. Well, go on and state it: 

Chat | er en ae hich he had se 
\. nat ne delivered the patent papers whicn Ne na sent 


nn to Washington to Mr. Mason, to have an application made 
out. That was somewhere about the roth of February, I 
ink, and the papers came back the 23d. The application 
for the patent, and the assignment came back, prepared by 
Mr. Mason for signatures, and then, when they were executed, 
which was on the evening, I think, or the day of the 27th ot 


February, on that evening I went down to Washington with 


©. Do you not know the fact to be that the paper you 


refer to was prepared in Washington by Mr. Mason in the 


presence of Mr. Kilburn and Mr. Stark, and was executed 
there in Mr. Mason’s office immediately upon its preparation ? 

A. The second assignment was: yes sir. 

©. Do you not know that that first paper you speak of and 
call an assignment, was drawn in Mr. Kilburn’s office by Mr. 
Henry S. Hale, and there executed by Mr. Stark ? 

A. No sir; the application was prepared and sent back tor 
his signature, and the assignment upon it, It has to be neces- 


sarily so. They could not make an application without. 


30 
J Wait. Pam not gorge to examimbe vou apout the law, 


mr the habit of the patent offices. [| only ask you about facts, 
and Task vou whether vou do not know that the original 
paper, called an assignment of the Stark patent, was drawn in 
Mr. Kilburn’s office. in Sixth street, by Mr. Harry Hale, was 
srened there by Stark. and was never seen by Mr. Mason until 
erward, when it was presented to him bv Mr. Kilburn ? 

\. When | went into Mr. Mason’s office— 


(), Won’t vou answer my question, piease ° 

4 a3 i 

4 ‘ } ¢ | s »~ } = ‘ , . j y= » 6 : ' ' \o 
\. | carried the orginal assignment and th applications 


ir the patent into Mr. Mason’s office with me 
(>). ‘\nd vou were alone at that time? 
A. | was alone: ves sir. IJ see that | am made to say that 
when l went Into Mr. Mason’s othice that morning Mr. Mason 
was writing a document. It should be reading a document, ; 
which he handed to me after he got through, which document 
was the agreement between Mr. Everitt and the Hale, Kilburn 
Manufacturing Company. 
(2. You sav that Mr. Harry Hale handed you thes: »avers. 
nean this application and the assignment ? 


A. Yessir. 


eet 
te 
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(). Did vou read them through ? 
A. I did not read them through. I had not time. I was 
rust yong tO my tea, preparatory to take the train at eleven 


y’clock. at the Baltimore and Ohio depot. 


aL Dic VOU read them ? 


(), When and where did vou read them ? 


\. After | vot to Mr. Mason’s office; we looked them over. 


Il think 1t was winle | was waiting. Mr. Mason had some- 


thing to do there, and before ] gave them tO him | looked 


~~ 


o see whether they were all correct. 
(). How long was it after Warren Hale had told you that 
Mr. Stark had been in the store before vou took this trip to 


Washington ? 


A. | had taken one trip: you mean this second trip? 
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©. I mean this trip to Washington in which vou carr: se: 
the papers just spoken of ? 

\. I should think, perhaps, it was a week or tea days ; 
can’t tell exactly 

(). You said that Mr. Kalburn requested you not to let Mf: 
Everitt know that Mr. Stark was in the city. Do you rn 
know that Mr. Everitt was informed, on the very day of Mii 
Stark’s arrival here, that Mr. Stark was in the city: on ¢ 
very day of his first appearance in the ofhece ? 

A. I think [ said that Mr. Kilburn requested me not to 
him know of the proceedings; not that he was tn the city, 
think, if you will look at the evidence, you Will find that 
be the case. 

(). The question ts asked, page 435, ‘* State whether a: 
thing was said to you by these defendants, or either of the: 
cautioning you not to let Mr. Everitt know of Mr. Stark’. 
presence in the city.” And your answer was, ‘‘ Mr. Kalburs: 
always cautioned me not to let Mr. Everitt know of it."’ De 
you not know that Mr. Warren Hale, on the day of Mr. Stark’s 
first calling at the office of the defendant after his arrival 
the city, told Mr. Everitt of the fact of Mr. Stark being tn € 
city: 

\. I did not know it until recently. 

(). How did you learn it recently ? 

A. Mr. Everitt informed me that he told him. 

©. What do you mean by recently’’—since you were ¢« 
amined-in-chief here ? 

A. No sir; it was sometime within—I don’t know, but 
was at the time somebody was to go and look at the record, 
of the office. 

(. Was it before you read the notes of testimony in this 
case ? 

A. I could not tell you; it was before I read some of the 
notes. 

(J. I take that for granted, because some of the notes we: 
not in readable condition until your testimony was given ? 

A. [think Mr. Everitt told me that sometime ago. 


 ammnailealte on ee 
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Q. Was it before or after you read the notes of evidence in 
this case ? 
A. Before: 
Q. How ? 
A. He told me before ; 


Q. Do you still say that Mr. Kalbur 


he first told me before. 


yes Sir. 


n cautioned you 
Mr. Everitt know of Mr. Stark’s presence in the city ? 
A. 


Not CO 
[ knew that he told me not to let him know where Mr; 
Stark boarded, and not to let him know of the proceedings 
that he did not want him to know; but I think Mr. Kilburn 
told me that he had told Mr. Everitt that Stark was here. 
QM. You say that Mr. Kilburn told you that he had told Mr 
Everitt that Stark was here? 

A. Yes sir; I am very sure that he told me that he had 
told Mr. Everitt Stark was here 


ere. and told him what he had 
asked for the patent. 
Q..Do you still think that Mr. Kilburn cautioned you not 
to tell Mr. Everitt that Stark was here ? 
A. I shall have to correct my evidence on that question 


(). ‘That is your right to do, my dear sir. 
A. I think that Mr. Kilburn told me that he 


at 


told Everitt 
Stark was here, but he told me not to let him know 


WU 


where he 
roomed on fourth street, and not to expose the proceedings 
or say anything about it; to be careful; and I avoided talking 
with Mr. Everitt entirely. 

QM. Do not you think that inventors sometimes 
own purposes, like to be 


kept perfectly private as 
habitations ? 


(Objected to by Mr. Bowman. ) 
A. Yes sir. 


©. You have found it desirable in your own case, have you 
not, to keep your place of residence unknown ? 
A. Yes sir. 
©. And Mr. Kilburn had a charge of that kind over your 
secret, had he not ? 
A. Yes sir. 
25 
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©. He knew where you were, and he did not want other 


people to know ? 

A. He did not want other people to know. 

Q. And you did not want other people to know ? 

A. And I did not want other people to know. 

©. So that it was not a remarkable thing for him to cau- 
tion you not to let Mr. Everitt know where Stark was? 

A. No sir; not a remarkable thing. 

©. In the application for the re-issue of the Stark patent, 
you insisted upon saying, ‘‘ You would find enough of it torn 
off and written in Mr. Mason’s handwriting to change the 
parties to whom it ran to, to change it to Mr, Stark.’’ Why 
did you make that statement ? 

A. I looked at the files of the office to corroborate an affi- 
davit that I made before I left the city, here. 

©. When did you do that? 

A. When did I look at the files of the office ? 

©. Yes sir? 

A. It was three or four months ago; I cannot tell you ex- 
actly. 

©. Do you mean to say when you left the city, after you 
refused to stgn the papers that Henry S. Hale required you to 
sign ? 

A. Yes sir; I do. 

©. Now, you are sure that your recollection is correct ? 

A. Yes sir. 

©. Are you as sure of that as you are of anything that you 
have testified to in this case, either in direct examination or 
m cross-examination ? 

A. Of what ? 

©. As to this statement as to the making of this paper in 
the files in Washington ? 

A. Assure as lam of anything; that the papers for the 
application for the re-issue was changed there, and so is shown 
in the office at Washington. 

Q. Changed in the manner and for the purposes set forth 
mn your testimony-in-chief, and in my question ? 

A. Yes sir. 
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Q. And you are as sure of that as you are of anything you 
have testified to in this case ? | 

A. I am as sure of that as of anything. 

©. You have no fear that your memory would mislead you 
in anything of that kind ? 

A. No sir; it could not mislead me; the whole circum- 
stances made too strong an impression on my mind. It was 
the breaking up of ny business and my hopes, and it made a 
great Impression of my memory. 

©. In the examination-in-chief, you are reported as saying 
that Mr. Harry Hale told you ‘‘ he had counsel, and he would 


2) 


give you until Monday noon to sign those papers ;’’ referring 
to the papers about his chair, and the improvements that he 
had been making on the folding-bed ? 

A. Yes sir. 

Q. I produce and show you a letter dated August gth, 1878, 
(letter shown witness) is that your handwriting? 

A. Yes sir. 

(©. Did you send that letter to Henry S. Hale? 

A. I did. 

Q. Is it not suggested by you, there and then, that Mr 
Hale should give you until Monday to make those settle- 
ments ? 

A. Yes sir. 

Q. Then it was not Mr. Henry S. Hale’s proposition, was 
it P 

A. I did not say it was his proposition. I went to the 
office ; I wanted to try and have the matter settled peaceably, 
and he said he had counsel, and it was arranged that I should. 
have until Monday noon. I told him if I concluded to sign 
the papers I would do it by Monday noon, and that is the way 
I left it. I did not want to leave; I was trying to get money 
to pay the account. I had not money enough to pay the 
whole. 

(The letter offered in evidence by Mr. Otterson, and 
marked ‘‘ No. 67, Jan’y 21st, 1880, R. A. W.’’) 

Q. What affidavit was that you wanted to verify which in 


duced you, three or tour months ago, to look at the files ot 


e patent office in Washington, and examine this application 

or the re-issue of the Stark patent? 

A. It was an affidavit that I made after this meeting with 
Harry Hale that day in the office. 

(). What day ? 

A. That day: that afternoon ; that night. 

©. You said, a few minutes ago, that that affidavit was 

ade three or four months ago? 

A. No; you misunderstood me. I went to Washington 

ree or four months ago to look at the affidavit. This testi- 

put me in the way of swearing to it falsely, as I had 
sworn to this affidavit before I !eft, and I wanted to verify it. 

(©. Then it was near eighteen months ago that the affidavit 
was made P 

\. Yes sir; [should judge so. Well, it was that day, that 
Saturday afternoon, before I left the « ity. 
By Mr. Bowman. 

(). Could you tell if you saw the affidavit 

A. [ could ; yes sir. 

(Athdavit shown witness by Mr. Bowman.) 

A. Yessir; this is the affidavit. When I left the city | 
did not expect to come back, and it was so understood. 

By Mr. Otterson. 

(). Understood by whom? 

A. By Mr. Everitt’s attorneys. 

Q. And your leaving the city was without the knowledge 
f the Hale & Kilburn Company ? 

A. It was; yes sir—no sir! that is my mistake. I wrote 
them a letter the day I left inclosing the assignment of the 
chair, which was to perfect their title to it, and a due-bill to 
pay the account I had with them, and stating I was leaving 
the city and did not intend to return. 

©. But that would not reach them then, until after you had 
left ? , 

A. Quite likely. I drppoed it in a lamp-post. 

@. And, in addition to your leaving, they did not know 
anything of your purpose to go? 

A. No sir; they did not. 
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©. But Mr. Everitt did know—and his attorneys ? 

A. Yes sir; I suppose they did. I think I told them. 1 
am very sure I did. 

Q. Did Mr. Kilburn know that the bed that was at Mr. 
Hoover's place of business was a Stark chair ? 

A. I do not think he did. 

(©. I understood you to say so before ? 

A. I say the notes have it so reported. It was my mistake 
| thought that Mr. Bowman was going to take me up, so that 
I could correct it. If I said that, I said what I did not mean. 

©. Were you present, and where, at the time that it was 
agreed upon or arranged that the letter should be written, 
which was afterward written and dated April roth, 1878 ? 

A. All | know—you mean the letter of notification ? 

©. Yes sir. 

A. All I know about that 1s that Mr. Kilburn and I came 
in the train together from Baltimore. On the return he said 
that Mr. Stark would write a letter of notification 

(). You mean Mr. Mason, I suppose ? 

A. Mr. Mason, I mean; yes sir. 

©. You are sure of that ? 

A. I am sure he told me, and I think it was at that time 
We were talking the matter over. He told me, I think, when 
we were going up. They had talked a little low; Mr, Stark, 
Mr. Mason and Mr. Kilburn were in the other end of the 


office, and all I knew about those titles and that 
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sult to be brought was what he told me afterward. Really, I 
do not know just when I was told: but I know I knewit. I] 


knew it was to be done. 

Q. At that time you were upon confidential terms with Mr. 
Kilburn, were you ? 

A. Yes sir; I was. That is, I was in this respect. at least— 

(). And your relations were very friendly ? 

A. Yes sir; very friendly ; or, at least, | thought so. 

(©. And when you found out that they were not going to 
make your bed, then you went to Mr. Everitt, and told all 
that you had heard, and made an affidavit of it ? 

A. Yes sir—let me correct that. It was not when [| found 
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out that they were not going to make my bed, for I did not 
know that, and never found it out. But it was when I found 
that the agreement was not to be fulfilled with me; that they 
would not give me the agreement in writing; and that by the 
assignment of my half interest in the chair to them, | no 
longer had any protection in that. 

©. And then you got angry ? 

A. Yessir; I did not get angry at that time; yes! I did get 
angry once, and did go down and have a talk with Mr. Kil- 


burn. 
(). Ido not mean your blowing out, but when you got 
ingry ? 


A. I got angry when Harry wanted me to sign those papers, 
and threatened me, indirectly, in the way he did. 

©. And in consequence of that you went and told Mr. 
Everitt and his attorneys all that had transpired, and all that 
vou could think of, between you and them with reference to 
Mr. Everitt’s matters, and the Company ? 

A. I made that affidavit. I tried very hard to have matters 
carried out as we had agreed upon. I saw that 1t would be 
bad for me and for them, 1f they were not. 

©. If what were not ? 

A. If the agreement was not carried out. 

©. Between them and you ? 

A. Yes sr. 

(). And when you found that they had other purposes than 
the carrying out of that agreement, and you became angry in 
consequence of it, then you went to Mr, Everitt and to Mr. 
Everitt’s attorneys, and reported all that had transpired 
between the defendants and you, while you were enjoying 
their confidence ? 

A. I think I did; that is, substantially. 

(). You meant to do that? 

A. Yes sir. 

©. You meant to do the defendants all the harm you could, 
at that time? 

A. I thought I could notstand it. I knew they would have 
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to adopt, in order to succeed, my bed, and I made up my 
mind that I would not stand and see them enjoying the bene- 
fits of my efforts if I could help it. 

Q. And you meant to do them all the harm you could, in 
that direction ? 

A. I meant to foil them; yes sir; to foil them in the effort. 

Q. And you have been acting under that spirit and feeling, 
ever since ? 

A. Not atall. I never intended to come back, and should 
not have come back here, had I not been informed that a 
warrant was out for my arrest, and that I was placed in a po- 
sition where I was liable to be prosecuted for perjury, unless 
my statements were substantiated. But for that I should not 
have troubled them. 

Q. Where did you hear that a warrant was out for your 
arrest ? 

A. Mr. Morrill told Mr. Waite. 

Q. Who is Mr. Waite ? 

A. Well, Waite is a member of the firm of Thompson, 
Perley & Waite. 

©. Who had issued the order and warrant for your arrest 
for perjury ? 

A. No sir—for my arrest, they said, for obtaining money 
on false pretence—and that was in reference to these assign- 
ments, 

©. But who had done that ? 

A. ‘That Mr. Hale did. 

©. When were you informed of this ? 

A. Last October, I think it was—yes sir, last October. ‘The 
day after the effort was made. 

©. Where was the effort made ? 

A. In New York city. 

Q. By whom ? 
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A. By Mr. Hale—so they said. 

©. And that is what brought you back to Philadelphia, 
now, in January, 1s it ? 

A. That was one thing. I wrote to Mr. Snow. I heard 
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the grounds, and to ask 1e knew the grounds on which 
| was to be arrested, and he replied to me 
] 


©. Never mind about this correspondence, unless you can 


A. I think it 1s in my valise. 

‘ir. Bowman:—If Mr. Otterson calls out these things, I 

sist upon all the information being upon record. ‘The wit- 
states that he heard that the defendants were going to 

have him arrested, and that he came on here to vindicate him- 

elf, if there was any warrant issued, and to substantiate what 

at affidavit which he swore to 

Mit. Otterson:—The witness has not sworn to any such 
if f understand his testimony; and that 1s all I have 


. ? 
O savy about that 
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io the witness. You sa\ you tirst heard of this 1n October 
i. * , 7 . - . + va . 7? } »} ? | Indic ’ y ] 
C7, Lhen you did iot come, 1n Uctober. to vindicate your- 


f 1 - sacaine on alas —, hea 
(). When you did come in January, did you go to the de- 
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naants office to le them know you were here and ready tO 
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(J. fiave you been to the detendant: ikice OT business, 


vou arrived in the city ? 


\. Nosir; I have not. I did not go there because |] 


thought 1t might be construed that I was figuring with them. 
{| did not know what might be. I thought it was best to keep 


way. I knew I had this to meet, and my friends advised me 

would be better to meet it than have it hanging over me. 
Q. Did you report, at all to them, directry or indirectly, 
t you were In the city, since you have been here? 


\. Nosir: not that I am aware of. 


(). Had they any means of knowing that you were in the 
city, prior to the time when you came into this office to under- 
vo this examination in chief ? 

A. Not that I am aware of. 

©. Then, will you explain how you are getting vindication 
by the course you took after you arrived here? 

A. I said I went to Washington, to verify that afhdavit. 

(). You said you came here to Philadelphia, in consequence 
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of what you had heard about your being arrested, and you 
came to vindicate yourself ? 
A. | came here. hearing that the defendants wanted to ar- 


rest ine, 1n order that they might do soif they wanted to, and 


that I might meet any charge if they wanted to bring any 
against me. I knew, if | was arrested in New York, I would 
be where I had no friends, and they might give me trouble 1f 
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any charges were brought against me. I did not know upon 
' 7 _— ; y sari a : t{owniea an : 
What grounds tne Chnaryes would be made against ne, and so 
| thousht it w best rhere | would have nehbodvy to 
f THOugNeT Ww was dest tO ZO where | would nave somevoacy to 
help me, 1f I had to meet any charge. 
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(). And when vou arrived here, you took no means of 1n- 


forming these defendants of your presence 1n Philadeiphia, 
2 a ae a ey t) eee “ee . ac , La —T, "> 
and to inquire whether or not 1t was true tnat they were con- 


ducting proceedings against you? 


\. I did not, here—lI did in their store in New York. 
(). ‘That has nothing to do, |] suppose, with your coming 
to Philade Iphia for vindication ? . 

A. Jt had something to do with it. 

(). Have you endeavored to ascertain whether anv such 


— s 
ny is In contemplation ? 


(). How and from whom did you inquire? 
A. | asked Mr. Lindsey, in New York, something about it. 
(>). { am talking about Philadelphia. 
A. Oh—no sir! | thought [ was informed before I came. 
(). Since you arrived in Philadelphia, you have taken no 
means to inquire whether the defendants contemplated prose- 
cution against you, or not ? 


A. Not here, in Philadelphia. 


©. How long had you been in Philadelphia prior to your 


appearance in the examiner’s office, for examination ? 
A. The examination was Monday.—I think I came to 
chief examination, Monday morning, I think. Perhaps 
it was Sunday ; Ido not remember exactly—It was Saturday 
evening. I remember now. 
(). Prior to your first examination here? 
A. Yes sir; I left New York on the train that leaves there 
three o' cloc kK. | think. 
©. Then, am I correct in supposing that the mformation 
ou had that the defendants proposed a prosecution against 
you, was not an inducement for bringing you to Philadelphia 
at all, but that there was another reason which brought you ? 
A. That was one of the reasons which brought me ; yes sir. 
©. And when you got here, that reason ceased to be oper 
ative, for you took no action on it and made no inquiry 
about it ? 
A. I made no inquiry from them. I was afraid I should 


be arrested. 


©. Did you make inquiry from any one else ? 

A. No sir; I do not think I did. 

Q. Then it means nothing when you limit your answer to 
saying you made no inquiry from them ? 

A. I made no inquiry from anybody in Philadelphia. 

Q. Then, although that was one of the reasons which 
brought you here, you did nothing in pursuance of it after you 
got here. 

A. Iam here tothe trial. I gave my testimony here. 

©. In what? 

A. At the examination in chief. 

(). Well, you have given us another reason for your coming 
here—now, tell us what the other reason is; the other reason, 
if you have more than one? ’ 


A. Well, I should have come before. I did come here | 
once, expecting to testify, after I received the letter from Mr, 
Snow; but Mr. Mitchell said that it was better for me not to 
testify then, and to go back, and come when he sent word. 
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Q. Then you come, at the solicitation of the plaintiff in 


this case, for the purpose of testifying here? 

A. I did, at their solicitation or notification when the time 
would be—the proper time. I thought that if I had to meet 
this, | had better be where I had counsel to help me. 

©. You said that the distinctive feature of Mr. Everitt’s 
Improvement upon the folding bed was the extended bracket, 
making a place for the bed cloths or pillows ? 

A. Yes sir. 

Q. Do you know whether that was practicable, or imprac- 
ticable, in actual use ? 

A. As the bed 1s now constructed it is not practicable for 
that purpose. 

(). Do you consider that a valuable improvement? 

No sir; I do not consider it valuable. 


a 


a 


2. Do you know how it operates, in effect; how it oper- 
ates to the disadvantage of the bed, in point of fact, in 
actual practice ? 

A. Yessir; in some points. 

(). Just state, if you please? 

A. It makes the footboard, being so wide, pretty heavy, and 
requires considerable weight to work it, and requires it to be 
hinged clear out to the extreme end of the box, so that it has 
all the leverage against the weights, and it requires a great 
deal of weight to overcome the weight of the footboard. 

©. Do not you know that in practical use servants are very 
apt to pull down the bed, before removing the pillows, or bolst- 
ers, or whatever is in this receptacle, and that the.effect of 
that was to pry the footboard off its hinges, and so on? 

A. Yes sir. 

Q. And that was a scource of constant trouble? 

A. Ido not know so much about that. I saw them in for 
repairs on that account. I did work on them, but did not 
know how much of that happened. 

©. Could you state, from the nature of the repairs re- 
quired, the principle upon which the injury had been in- 
flicted ? 


A. Yessir; I used one a little while. 
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©. One of these folding-bedsteads ? 

\. Yessir; Islept upon it, and I made up my own bed. 

©. Did you get caught in any such trap P 

A. Yes sir. 

Q. Do you not know that because of that disadvantage 
they were obliged to discontinue the use of that so called im 
provement, and that it was worthless ? 

A. If they did, it was done after I left. 

Q. From what you know of it, you do not consider it val 
ble? 
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(. | want to ask you a question with reference to some- 
thing which has been touched in your cross-examination n 
he first place, your attention was called to an agreement be- 
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tne time we ciosed it up. 
pi 
(J. You were asked Dy Mr. Otterson whether your state- 
with reference to the change of the application for pat 
nts hv the defendant we a ne A 
rh Dy the detendants, which you reter to in your examina 


tion in chief, was as true as anything else you have stated ; 
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you be kind enough to explain what you referred to 


hen you spoke of the records at Washington showing the 
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eing made? Look at those papers (the applica- 
on, exhibit No. 63, shown witness,) and explain what the 
terations were, that you referred to in your examination In 
» Which Mr. Otterson calléd your attention ? 
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A. In this first page here, before the specifications com- 


ence, 1s a petition to the Commissioner of patents. In the 
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ion for a re-issue, his petition is different from this, 


al _ : 
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(referring to the exhibit, No. 63, which had been handed the 
witness, ) In that 1t goes on to state that the patentee believes 
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the patent that 1s already granted to be worthless on account 


of detects, in the way it was taken out, or the specifica- 


tions, and praying the Commissioner of patents to issue a 
new patent upon it, and to re-issue the patent. The first 
specification runs as this does. 

(). What do you mean by the first specification ? 

A. | would say the first appheation for the re-issue ot 
Stark’s patent. 

(Objected to by Mr. Otterson on the eround that the par 
ties should produce either the original paper, or an exemplif- 
cation. ) 

(). Go on and explain from the point where you stopped— 
the first application you said was made by whom ? 

A. The first application, in Washington, was made by 
Stark, as this one is signed by me, to run to the Hale & Kail- 
burn Manufacturing Co. When the change of the plan, after 
we telegraphed to stop the record, was adopted, the first leat 
was taken off, and Mr. Mason sat at his desk, and wrote the 
new one, and changed the application to have it run to Stark 
himself, while his son sat at the other desk writing the new 
assignment to correspond with it. Hence, the first applica- 
tion was witnessed by Mr. Roberts, you will notice, and Mr 
John Kilburn,—and accompanying that was the assignment. 
In changing the first page, they did not change the witnesses. 
‘The witnesses’ names were not changed that came on the 
back. They only took off the first page, and forgot to make 
that change. So, there is an inconsistency—you will notice 
in the date, that Mr. Roberts signed that there, the 27th of 
February, and it took five or six days to get the new papers 


and come back,—and hence the new application is dated the 
Seventh of March, and the new assignment that was made to 
correspond with it. 

©. This is the first page of the first application, and it is 
written in whose handwriting ? 

A. It is written in Mr. Mason’s handwriting. 


©. Was it written in Mr. Mason’s handwriting, and re- 


moved and changed ? 

A. No sir; not removed. 

Q. Will you listen to my question, and understand me be- 
fore you answer? I want to get it straight, and I think I un- 
derstand you. I understand you to say that the original ap- 
plication was made out by Stark for the re-issue to run to the 
Hale & Kilburn Manufacturing Company ? 

A. Yes sir. 

QO. Then, afterward, that was changed by removing the 
first page of the application, and putting in its place another 
page 

A. Yes sir; that page was written by Mr. Mason, himself, 
while his son was writing the assignment, and that page, 
from 


which is now in the office, is in a different handwriting 


the original application which was prepared by his son. 

Q. The first page of the original application, as changed, 
appears in the writing of Mr. Mason, while the remainder of 
the paper is in the handwriting of his son ? 

A. Yes sir. 

(. How was the paper changed on its face—the second 
leaf that was substituted—how does that patent run ? 

A. It now runs to Stark, himself. 

Q. What was that change done for by these defendants 
n to have it to run to Stark, instead of to them ? 
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A. This contract of Mr. Everitt’s contained a clause in 
which all the improvements of the Hale & Kilburn Manufac- 
turing Company would be held under its provisions; and Mr. 
Mason said that there was no need, if they wished to manu- 
facture their own improvements, that there was no need of 
my spending any more time in trying to carry this arrange- 
ment out; and, after Mr. Mason went out of the office, | 
thought 1t over, and thought of the plans, that the original 
agreement between Mr. Kilburn and I being carried out, | 
could bring a suit against the Hale & Kilburn manufacturing 
company and get a judicial decision on the last clause of the 


agreement. 
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(). You mean the agreement between Mr. Everitt and the 


defendants ? 

A. Mr. Everitt and the company, yes sir—and get a ju 
dicial decision that Mr. Everitt’s patent was really an 1 
fringement—and it was to try that, that I took the train with 
out consulting Mr. Mason at all, and came home. Mr. Ma- 
son took the papers, and put them up in my box. I had al. 
ways carried papers there, and I had a box ; and he put the 
application and assignment there, and I told the clerk to put 
them on file in the morning. I told them, on my return, 
that they should stop the record of that assignment, and if 
they did so there would be nothing to show that Mr. Stark 
had sold them the patent—and it was done. I told them 1! 
they would telegraph to stop the record of that assignment, 
there would be nothing to show that Mr. Stark had sold them 
the patent. It was stopped; and then, afterward, we went 
down and made this change—making the application run to 
Mr. Stark ; and the assignment was changed to correspond. 

©. Then, as I understand you, the object of that was to 
enable the defendants to have suit brought against them- 
selves, and get a judicial decree against Mr. Everitt? 

A. That I suppose to be the case. 

Mr. Otterson:—That, he says, was his proposition. 

‘The Witness:—-Not my proposition to have it run to Stark. 

Mr. Otterson:—No; it was your proposition to bring that 
suit. 

The Witness:—Yes sir; I suggested that, but when I went 
down I saw that the proposition was changed—and it was 
changed to have Mr. Mason bring that suit, I suppose. 

By Mr. Bowman. 

(). Who telegraphed to Washington to have the papers 
stopped, and not to have the application put on the record in 
the manner as it originally appears? 

A. Mr. Hale—Mr. Henry S. Hale. 


©. I understood you to say that Mr. Mason—the de 
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endants’ attorney—called your attention to that clause in the 


A. He did. He was reading when [ went in, and he 


ied around to me, and said, ‘* Stevens, read that.’ 
U). \\ as Mr. hey eritt’s patent, and the improvements On 
atent, an infringement on any patent until the letters of 
ssue of Stark’s were filed ? 


\. | do not think it was. 
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A. I think that the plan that was adopted was not only to 
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defeat Mr. iveritt, but to induce him to lower his FOVaity. 
They thought the royalty was very exorbitant, under the cir- 


umstances; that they had patents to buy up, and it was to 
induce him to lower his royalty, under the circumstances 

(. You were asked by Mr. Otterson with reference to 
coming on here to vindicate yourself—you arrived here, you 


ay, on a Saturday night, and 


— 


on the following Monday, there 
was a hearing in this case, was there not ? 

\. Yes sir. 
). And you came here, and were examined as a witness? 
A. Yes sir. 
©. You saw the detendants, here, did you not? 

\. [saw Henry 5S. Hale here. 

(. You have been in Philadelphia since then ? 

4. Oh! yes sir; what do you mean? Since last week ? 

(. Yes sir. 

A. Yes sir; I have been here. 

(. The defendants knew it, did they not? 

A. Yes sir; they know I am here. : 

©. You have not concealed yourself, nor kept out ot theiz 
way, have youe 

A. No sir. 
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(). You heard that they were going to have you arreste 
and you felt that if they had any charge to make against yo 
you would give them an opportunity of doing it ? 

A. I felt that I would rather have it done here, for 
haps, vou and Mr. Mitchell would help me. 

(). On page 428 of your testimony in chief, with referenc 
to the discovery of the Stark patent, you said that yon es 
hibited the fact to Mr. Hale—which Mr. Hale was that? 

A. To Henry S. Hale—to Warren Hale, also 

(). Be kind enough to tell me what the papers which 

ind you are Exhibit No. 63 shown witness 
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(). For something that you invented? 


S 
A. Yes sir: 1t was one ot the forms that | exhibited to M 
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Mr. Hale made. 
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\. Mr. Folger; Mr. Newcombe; Mr. Henry S. Hale; Mr. 
Kilburn—I showed the drawing of it to them, when | found 
it, or shortly after. 

Now | wish to say one word, before I stop. [It has been 


vreat while since I have seen Mr. Mason’s handwriting. It 


possible that after he made it he had it copied; but the two 
handwritings are different in the application, anyhow, and 
Mr. Mason wrote it off, | know, at first, but 1t may have been 
in the order of his business to have required another clerk to 
copy it—but | am certain it was Mr. Mason’s handwriting, as 
it now appears. It was different from the original application. 

(). Please state whether, or not, the defendants are manu- 
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of the bed, when it was 1 and ¢ n with the tO) ot the 
rail when it is dow that the feature of the pivoting 
the foot-boards away from the extreme end of the bed, and 
reby saving more weight—was maki bed that did not 
ve under Mr. Everitt’s pater all 
Re-examined 
y Mr. Otterson. 
J. Then the princ they wing you, to which you 
just referred, is not covere y any patent, as I under- 
nd uf 
A. They have connected wit it some of their own 
tul 
QM. But the particular prin that you have just referred 
is that covered by any patent ? 
\. Nosir; it is not covered b ny patent that I am 
ire of. 
MQ. With reference to your explanation, you mean, how- 
ery, to say that the chang teration, interlineation, or 
hatever it may be, and in whose ndwriting it may be, 
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was represented that the patent infringed a patent which had 


been granted to one Stark. Col. Mason stated that he repre 


. } ' . oe | . . Hic } rnin] 4 ‘ Panwr: } : 
seCnted Mr, Stark: he came On Ais behalt, ‘ Bearing Cie 


Olive brane ? | think that Was the expression he made use 
: ‘ — om : . , } od ‘4 = = . l, 
of ‘*to the infringers. He intimated that Mr. Stark would 


, 2° . ; .. . 1 7 4 { } ce On 
e disposed to make an amicabie settlement, ti thre parties 


aid to him five per cent.—TI think it was five per cent., but 
I wo! t be positive. To the best of ith} ret olle tion it Was 
ive per cent. of the selling price of the bedstead, as a royalty. 
some que stion was ralst cd by myself as [TO the validity oO} the 


Stark patent, or rather the re-issue of the Stark patent, in 
;' a) a ee fr +], Cupreme Cour ’ the United 
W OF the aecision of the supreme Ourt of tne hiter 
the case of Gill vs. Wells. Colonel Mason answered 
} “4 » | } } . ‘ : " c , 
the question and defended the validity of the re-issue. 


Subsequently to this question—or possibly it may have been 


prior; but I think subsequently—I asked Col. Mason 1f the 
title to the Stark patent was in the patentee, having reason 
then to suppose it was not. He answered—I cannot remem- 
ber his exact language; but it was substantially to the effect 
that it was, or that he believed it was, or that so far as he 
new it was. At all events, his language was of such a 
character as to convey at that time the impression, that so far 
as his knowledge or information went, Stark was the owner 
of the patent, and that he, as Stark’s representative, was 
qualified and authorized to make terms in regard to the use 
of the improvements covered by the re-issue; and it was in 
the capacity of Stark’s representative and attorney, and for 
the purpose stated, that he said he was present on that occa- 
ion. After having delivered himself of his message he rose 
ip and left the office, leaving the other gentlemen named in 
conversation. 

Q. During this interview was there any conversation with 
reference to the ownership of the Stark patent? 

A. I think, at or about the time I put the question already 
stated, Mr. Mitchell made some remark in the same connec- 
tion. I do not distinctly remember what it was or what 
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bad 
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answer it produced, nor do [| now remember anything else 
that was said about the ownership of the patent at that time. 

©. Did Mr. Mason enter the office of Mr. Mitchell alone ? 

A. My impression is that he did—some time after the other 
gentlemen had presented themselves. Still I cannot be posi- 
tive. 1 do distinctly remember that several persons were 
present before Col. Mason entered, and - that Mr, Otterson 
and Mr. Mitchell were conversing between themselves for a 
few minutes, at least, before Col. Mason’s entrance. 

(). You are clear that Col. Mason appeared on that occa- 
sion as the representative of Stark ? 

A. Iam positive that he represented himself as being the 


agent or attorney of Stark. 


(. Do you remember his producing the re-issued letters of 
the Stark patent, and reading them over, and explaining them 


to the defendants who were present ? 


; , 

A. I do not know whether or not he produced the reissued 
} 4 r } 4 . , - - “4 ; . } } r ) , 
petters patent himselt. or whethe thev were produ ed DV an\ 
other party. | do remember distinctly, however, his reading 


over the claims annexed to the letters patent, and specifying 
In wnat particular the bedstead manufactured by the Hale & 
Kilburn Manafacturing Co. under the Everitt patent, 
infringed upon those claims. 

©. And what did he say was the object of his visit there as 
to what Stark wanted bv way of settlement : 

A. He came, as I have already stated—and I think I use 


+ 


his exact language in tnat respect l‘o offer or 


olive branch to the parties, and that his obje t was to permit 
the manufacture to go on on payment ofa royalty to Stark 
of five per ¢ ent. 

Q. Do you remember Mr. Mason expressing an opinion 
about the validity of Mr. Everitt’s patent, and if so, state 
what it was? 

Mr. Qtterson:—I object to all this line of examination. 
lf Mr. Mason was the representative of Stark at the time. Ido 
lave to do with bind- 


not know what his statement could 


ing us. 
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\] ted or admitted that | 
pason Stated or admitted that 1M HIS Opimton sut 
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4 ] : +4? ne ] } | } 
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oS a \ Everitt " Date L Was C(TOUWD ay ls. ai Vaild Oi 
A 
- I Of course, to the stark patent 


(). You were one ot the so 


\ \ Y ' { Y t rr hy? } | ) , ‘ 71> | »? ¥ } 

b * Sid . ii¢ rm Ul * iiC f i Alt a ili i}} eC] pro \ ( 
’ C1 : 
AlCl rOr him. 

V Where IS vour Omnce VOU! nadliaua om e, Fi yi } ‘ 
, ) 7 rate + >- my ] . ir ae 
Wil separate trom the PITTh) £ 


‘ rot = ae = 
\. At 424 Walnut Street, Philadelphia. 
). And vour firm office ? 
It is the s: i thine - Quer Bem hac oi ite gill es ee 
\. t 8S the same tning. U mrm nas aiso an omece 


() Were you 1n constant communication wlth Mr. Ieveritt 


\. I do not know what you mean by constant. When th 
pplication for a patent is made it is usually some considerable 
period of time—perhaps on an average, fully a month before 


] 
| 


; ~ 


- > ee Se ry . — ~ fen ‘ } oats r re = + oes 4 "I . : : 
iny official action 1s had. During (nat period of time 1t is 


hot customary to 


anv communication with 


the inventor 


and applicant, unless he should call to inquire about the status 


ng 
of his case. 


(). Did he do that frequent 


A. I do not remember. 


if : ] 
i Tee] 


the official action on his ca: 
(). All the 
patent was granted ? 


2. Lo you remem! 


anv explanation vou choose after 


I 


A. I do not intend 
for not answering it. 
Mr. Everitt 
matters that passed between 


onfidential, and until I s 


to them. 


(). You retuse to answer 
to put it on that ground 
between you and myself abou 

A. I make a qi 
tained Mr. Everitt’s per 
professional matter between hi 


decline to answer the question. 


quite certain of tl 


ilified refusal. that 


1 point of fac 


fully advised 


originally until the 


will state my reason 
ee 
that patent [01 
ofessional capacity. Any 
é 
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e then were, of course, 
Be. 2 - : — . un [2 
bWS permission tO CISCIOSE¢ 
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Di \ question in rep 


and are satisfied 
make any war 
hat vou elect to do 


shall have ob 


oat 7 . 3h ' 
ull, Of colUurse, 


ave no objec- 


tron to state all that I remember about the matter. 


QM. I repeat the question. 


plication was rejected several times ? 


‘ 
~ 


Do you remember that the a] 


Mr. Bowman :—I renew my objection to that question, be 


cause the question 


and because 


as Nothing to do with the: point at issue, 


’ . ov: ey } ; 
makes no difference whetner this patent Wa 


while the fact remains uncontra- 
he } . ] eS i +" Sg . , 
qci1ctl ed tnat t he nNatent was issued yy tHe ni ted Srates ( 5rOV- 


raiactnpasi 2? ] , mr ¢<e0r > 
reiected ten thousand times, 


ernment as a valid paten 
¥ 2 } . ? . 7° +] > ‘ 1142 ec ; YY +} 
lhe witness :—I decline to answer the question for the 


ison already stated 


by Mr. Otterson. 
Q. Did you notify Mr. Everitt of the fact that his patent 


: ] “ “ “ > on . . “4° ] 2 
s rejected, as those rejections severally occurred : 
j ir ] f ~ t + | 1 
A. I decline to answer that question for the reasons given 


Q. Do you know upon what cround the application ror tne 


verttt patent was rejected ? 


* a = a _ i . aa¢ 
[ did not object to the othe question, but 


Vir. Bowman 
ve whole line of 


> 
a" 


{ —" i . ™ . ] : c + “ } 
{ now desire a ceneral Objection entered to 
this examination. Che witness has not said that it was re- 
ted, and I do not think an answer can be got out of hin 


i — : : ™ 
1} ahnk A2amission. 
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that subject without Sle 


Mr. Otterson :—I do not think I can get an answer out of 


m but | propose tO put my questions. 
‘ . 
shall not disappoint the cross-examimmer's 
| 


4 : = ? 4] . . | os — “ 
expressed exper fations, and theretore | shall de lin La 


he witness : 


UE >)" +}, » ? 2c ' - ? : the “cae Y) rire 1, (TIS 
WEF TNE question lor tne reason aireadady Liven 
QM. Was it not upon the ground that the Stark patent, and 
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ers, covered the precise grou 
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pplication 
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C aireaay given, and many times re pear.ea 
y § 
Q. Did you not report to Mr. Everitt that his application 
r ] _ : 1 : +] hs 
because of the existence of the Stark and othe: 


is rejected, 


. a | s | 
ly tl 


tents, covering practically 


ye same ground ? 

A. I continue my refusal to answer any question of that 
> — ] 
Re-examined. 

How long have you been in the profession making a 


specialty of patent cases ? 


A. Fora period of about ten vears. 
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(J. Have you been in active practice during the whole of 
that time ? 

A. Very nearly the whole time, without interruption or in 
jermission of any character since the year 1872. 

(. Is it not almost always the rule in the experience of 
patent lawyers to have applications for patents rejected when 
afc 


— 
pithy 


first presented 2? | mean by that, is it not an ordinary 
10 have an application for a patent rejected, and the same 
patent be afterward accepted ? 

Objected to by Mr. Otterson, because not a proper subject 
for re-examination. ) 

A. | should say that so faras my experience goes—and that 
#xperience relates not only to practice as a solicitor of pat- 
ents, but is also derived from nearly three years experience as 
assistant examiner in the patent office,—that there 1s not, 
perhaps, one application in twenty presented to the patent 
office, which does not meet with what is ordinarily known as 

rejection ; that is to say, a refusal to allow the patent on the 


claims precisely as originally presented. 
Elisha E. Everitt recalled and examined 


bv Mr. Bowman. 
©. You have heard the testimony of Mr. Henry S. Hale 


cit i 
] ] . } ] eet 
ith reference to the springs and bottoms connected wit! 


yT e 


] ? 
vour bed, have vou ne 
A. Yes sir. 
(). Please state whether or not these spring bottoms are 
. . } 1 iv , ‘ pe 
manutactured for your patent bed and improvements ? 


(). State whether or not the bottom 1s a part Of your bed, 


“nd whether it 1s covered by your patent ? 

(Objected to by Mr. Otterson. ) 

\. My bedstead is not complete without a bottom of some 
kind. You could not use it without a slat bottom or a spring 
potltom. ‘The outside casing would not bear the weight of 
one man without mashing right through. It has to have a 

2) 


bottom of some kind, and the specifications of my patent call 


for either a slat or spring bottom 1n the bed. 
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©. Then they are all simply improvements on your patent ? 


) You have heard the testimony of Mr. Henry 5S. Hale as 
the defendants paying the rent for the Chestnut street 
| nied. Was that true or not ? 


A. It is not true I always paid my own rent, and vot the 


: 


Mir. Otterson We will admit that. to save time. 


Mr. Bowman :—You will admit that he paid his rent, and 


FOt receipts fi tnat fF 
4 | 1 a. ' + 
Mr. Otterso We will admit that he paid his rent; we 
4 4 ] . \ ‘ 1 ] 
Ll} 5] a ! rot the money trom us with wniecn te 
} ‘ 
cit 


1 ‘ ] = —— . > 4 > ] ] » - s - i y J 
©. You heard what Mr. Hale testified to as to vour owing 
o < 

] ere — eo a a. a 
mn S2,7100 at tne end OF tne year, In Which Vou O Cuplecd 


| 


ve end of the year I paid 


« ] 4 7 —_ ao } 
y | nat is not correct. Before t! 


them $2,380, and I have receipts to show where I paid it, and 


| | ’ , a + ] . ‘ 1] ? ] ? }, > >> ] 7 » ee af “as » | f 
i Nave not got them all at tnat. At the end of that vear they 


7 \ ] ee | ? rip , , { *, Bee > - aie s . 
#3 rou Heard tne LESTIMONV Ol Lhe SalMN Mr. Hale as to 


] 


} , aes ae —s — , ] . 
e deauction trom your royaity oO! S160 and same dollars 


err ee eT eee. rem - , es 
for one-half of a fee which was paid to Mr. Harding and 
i 4 
| 
medDoady eis attorneys r 
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. +4 2 T Dns ; han re : , : >» } 14 
Mr. Otterson :—I object that this is not a prope subject 


Inasmuch as it is a sunple repetition 


ut the witness has already said in his first examination- 
ef, and we might prolong this examination indefinitely 


f we are going to examine witnesses simply to restate what 
they already did state. 

Mr. Bowman :—AlIll that I can say in reply to that is, that 
Mr. Otterson’s recollection of the testimony and my own 


} 


does not agree. [ have been careful to read the testimony- 
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in-chief, word for word, and I have notes betore me of those 


4 — Re } — a ‘4 eo } . . | 7 _ ; a ° 
maatters Which Were are) roucned upon by Nir. Kveritt in 


7, \ Qu lie irdl the statement of the Salle Vir. Llale in 6s 


tT ,4> — a | + ],. r? wr 1 " 5 lvay + | >? t ’ ° ‘y , } | 
testimony. that you agreed with him that your rovalty should 


' } Ps a : ° " ‘ } , ‘ ] } : | 
be settled upon the basis of the lowest wholesale price. Please 
+ 3 ¢ | % .* - * . 
estate whether that is true or not ? 
| : iharti ee a) ee , on ' ‘ ‘-— ay } 
A. Its not true... | never had anv agreement of that kind 
Mv agreement shows that. 
Was there ever any other agreement between vou and 
, ~ 4 ; +] es : ee 7 
bile defendants on tnat subject, excepting as speciliedt i ne 
hei : ‘ . - ‘ _~Y . - 
articies of avreement Le tween voll 7 
\ NI * yr | 1] l es t: oe +} > wari m than? _ yy1e>014 
d ; Ri ak "hag i Wilt FIeCTreé > aAlé Saree ov FECES trict iS ECCI EI Was 
drawn up thev was in the wholesaie manut CLUFING WusSIMess 
p —s Ee Th oo — on ; j ld yy ry Sen tranna 1 } . 
t) t 1¢ iracdie. Hey Made ANC SO u' ea (fall ° i i¢ | yy 


prices was based on the prices that they was to obtain fron 
the trade. Mr. Kilburn was at that time a member of the 
firm of Kilburn & Gates, and my furniture was to be sold 
precisely AS they sold others LQ the trade, not to sper ial 
agents or their own stores. 


(. You heard what the same Mr. Hale testitied to with 


you ever asked to purchase that patent, as stated by him ? 

A. Not as stated by him. Iwas asked. The first time I 
was asked to buy the Stark patent was on the tenth day of 
May, 1878, at the Permanent Exhibition, in West Philadel- 
phia, by Mr. Kilburn. Mr. Harry S. Hale refused to pay me 
my money, due then. and referred me to Mr. Kilburn, and | 
had to go to the Permanent Exhibition to see him ; and there 
he said that Stark would take $30,000 for his patent, or would 
take five per cent. royalty, and let us goon and make the 
Everitt bed. I said I had nothing to do with Stark. Well, 
he said he was not going to pay Stark five per cent. royalty 
and me seven. ‘They never asked me between the first of 
February and the tenth of May to buy that royalty for $1,000. 
They was very careful to keep it from my hearing; not one 


of them told me. 


pee Pe neat Sen = AB tk Ot 


3 BS CREST ccnncipesicbeniaitan aaa i ih Hans 
rm 
»¥ » 
T 
« , P 
i blcaL a tt) Uile CO] ( 
\1 1} 4 } + . 
Vi} K rn ( me, O ne tent dav ot Mav. that 
\ : ? | +}, + -P ¢ , 
nto Wa neton, al id seen the Stark agent oO 
| \1 ee ‘ Bp \1 ] ] ] ; 
ey, Mr. Maso vat MM \lason told him he would 


+ ‘ > +9 ; ; ’ } 
O ind nal Cturs and L( rerTuset( LO pay ne Wy 
. iain } + + 
‘ > \ 5 om, Lif VV « { at \ ) TK ij \ ne] Cea TOVa ‘ 
, 
€ Sev | \ ate J ery positive nd 
, | 
. t y t ." t t Th 
L — « } i ( > me KNOW 1 tlal hey 
7 
, .. ¢ « 4 ‘ - 
1} bal < ‘ gu I ¢ i} 1) rent TQ] Di, ® 
{ | ‘ 4 
( tnel i \ was I ‘ li TO KeCD IT ¢ O 
4 
5, Ff | t } 
? ( ' t ' \ sire ‘ fT ¢ - 
. ‘ bisn. i CCJUCSTCE ‘I \\ Hi: Whonenh ATK r¢ 
’ . | ° 
; . . 17 i 
d from W: eton to le e know, that I could see him 
} n , far +4 a ee +] 
Lit Calli ci\ ° al Was i ( A v Ll re it} TELLS. 
7 
. - + + , ? 4 ’ cy? 
Y Was very Ca®re tO Keep Nim t OF MV sient 
i . P 
} - + ‘ | t | . 
# Di Vv \ NM) Lik Wit {) qaerendants avout tir 
= . * ] oe . 
a ‘ ( > », W Cl Cy ¥ Ota CtINY? rom VOU, UN 
r settiements wit \ l 
nas ? > + ty 
\ \« DLL « ) Tar AS THIS i ISCOUTLI () he grids 
Tt } ] 
| | 
¥ i, wnat | am biuUda the U) 
( ) 1)o vou } 1} t their stores ? 
x \ Wu Liitaltl i)\ cll Lv? j i i » 


' 


4 ad +] Ci i ll } a et B a ” es 
\. NO Sir: TO thell rade here 1n ilade ipnila. i was we! 


] 1 { oe ~ ’ 
icquainted with many r tn rniture dealers about town, 
1 +}, 5 . : ’ “— 
aq the all KILECW was mv Ded, a};»ie rne\ Wert it dle LQ) 
OV yYnv Tnev co ( not vel me 9 LO p I Cent. £1345 
r.y } ' 11 ’ 4 - ] 
COUNT. iheyvy would only allow the men Ic per cent. of, and 
35 17 ] , , $ ] | { +] " Nr } 
ie furniture dealers could not take iold of the bed tor that 
) hye J be } tha ) |- Ta > ri uy + |, ar 1] | ) t ‘ a7 1?) } “s2 | 
O1ICV, ai tier ASKCd Me whv (nev Coutl mOt Let Hise. 
1 ¢] } { - a ce ’ ~~ 
Sked them, and one day [ round out tnatl they WCeIc CAaKINg 
4 


25 per cent. off. I said I was glad of it, and I went and told 


es . oe oe ‘ ‘ si 
some parties that they could get the beds 25 per cent. Ol, 


mm would not allow them to 


—) 
o 
~ 
— 
— 


[hey went to the firm, and th 
ve them, and they were selling them to their own stores 
and their own agents at 25 per cent. discount. 

(). You have heard the testimony of Henry S. Hale about 
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allowing as much as 20 and 43 per cent. off to the Toby 
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Philadelphia, Kridav, January 20, 1S8S8o, 


Present:—The Master. Mr. Bowman, Mr. Everitt. Mr. Ot- 
Lerson., Mr. H., ‘a > Hale. 


yr | | — | 
(). | believe the defendants, in their account with you, de- 


fucted the. cost of a washstand, erected for the centennial 


‘hibition In connection with the exhibit there. Did they 
make the deduction from your account? 

A. hey made a deduction for other things, but not for 
washstand. ‘They claimed that they madea washstand for me, 


hut it was not true. 


©. You heard the testimony of Cheney Kilburn as to vou: 
ordering a washstand ? 

\. I never ordered a washstand from them in my life. ‘The 

iy that was: I had a patented washstand and desk, and 
they made an agreement with me, which agreement I have now 
| saw them, and they got Mr. Howson to draw up the agree 
ment. After itwas drawn up, Mr. Kilburn retused to sign tt; 
and that was the washstand he alluded to. They made it fos 
themselves and kept it themselves. I never did: anything ot 
the kind, and he knows it, I had not one cent’s worth ot 
furniture on that stand at the centennial; but the time that 
stand was taken I held the patent of it, and they had not 
made theagreement. ‘The space that was taken for that stand 


was taken a vear previous to the opening of the exhibition, 


| and, between that time and the time of the opening, Mr. Kal- 


burn made an agreement with me to take the stand himselt 


nd manufacture it, which agreement I will show. Mr. Aill- 


by Howson & Son, 


burn ordered this agreement drawn up 
which was done, and I asked Mr. Kilburn to sign it: and he 
kept putting it off, and finally he entirely refused to sign 1t 
I had taken a full-sized model of the washstand to their fa 


tory tor them to work by, and they had it there for at least fous 


or five months, and then they finally refused to close the 


agreement. 

Q. I think, from the testimony as it appears now, it wil 
give the impression that the defendants commenced the man 
ufacture of your bedstead during the first. four months afte: 


they signed the agreement. Please state what the real fact ts 


about that. 


+ 


A. In my testimony-in-chief, I say the first four months of 


manufacture—not the first four months after the signing of the 


agreement. ‘Chere was no bedstead made, or offered for sale. 
until September of that year. Iam led to say, in my testi 
mony-in-chief, that I think I was paid in full, I think so- 
I am not certain—for the first four months. Mr. Ottersor 
makes it appear that there were no beds made the first four 
months. I mean the first four months of their manufacture— 


‘\s 


‘“\s 


JO! 


September, October, November and December Not the tirst 
four months of the year, but the first tour months of their 
manufacture. 

(J). September, October, Novemberand December, of 3874? 

A. Yes sir. 

(J. Being in point of fact the last four months of the year? 

A. Yes sir. 

(). You heard the testimony ot the witnesses for the defend- 
ants, as to the value of your bedstead and improvements. 
Will you state whether your patent, and the improvements 
upon It, have received medals at various exhibitions in this 


country and abroad ? 


(Mr. Otterson objects. ) 

A. They have received premiums, medals and diplomas. 
wherever exhibited in this country. Some of them have my 
name on them, and one in particular |! remember, which was 
received at the first exhibition it was ever exhibited—the 
Franklin Institute exhibition of 574 bt red ceived the high 
est premium at the centennial for 2 folding ect, : hy h pres 
mium they are advertising now and have been ever nee the 


exhibition. 
(). Where are those medals, &c.? 


A. They are in the possession of the company 

(). The defendants ? 

A. Yessir; at least I suppose so. 

(J. Were they the last time you knew anything alos them ? 
A. They were. 

(). Whose advertisement is this? (A copy of the Phila- 


delphia Record of Saturday morning, January 24, 1880, hand 
ed to witness. ) 

A. It is the advertisement of the Hale & Kilburi) Manutac- 
turing Co.. and contains an engraving of my bedstead at the 
head of it. It is just such an advertisement as they have pub- 
lished for the last five years, to my knowledge, and, W neces- 
sary, | could produce two hundred thousand of those adver- 
tisements, which they have published within the last mronth. 
It was the only bed that took the premium at the centennial 

37 


~~ # ; } } a - a Sra. 
exhipitton, and that fact 1S Puolisnes 
{ , an ~~ = 
ote ad\ ertise mens. 
i] 


a = | 


tly ray 


rred to, merely as proot ot the advertisement. 


now nm connes tion with 
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Bowman offers in evidence the copy ot the ‘* Record ” 


Marked by the Mxaminer No. 69. January 30, 1550, 
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Mr. Bowman [ now call upon the defendants to produce 

the medals and the awards of merit granted to Mr. Everitt. 

Mr. Otte n only answer now that they are not 
presen! nis nae ar ay o ft] f | have received on the 
; ect 

‘@ gt oy camined 

5 Vir. Otte) 

VU) You sau : re i nation, [nat you paid the 

tof vou f (‘hest it Street, voursel!l 

A. | did 

QO. Where did you get the money ? 

A. | got some from Hale & Kilburn Where did I get my 
money before I got the store, 1f not from Hale & Kilburn ? 

QM. i am not under e mination now, and it 1s not for you 
to ask questions. it is for you to answer them How did you 

that money back again ? 
; J a) 
A. My rovalty paid 
QO. As vou got the money ? 


. 5 | 
OR Bit wept? royV: Itv Pai i eg: ht 
\. Sometimes | paid doubly wh 


rot pa up to the amount recelved. 


ot the money ? 


some- 


received, and 


<- | 


Q. I am speaking now of the money you received from 
em 4 hich you paid your rent of the Chestnut street 
store Were the royalties due you al the time you got the 
noney for that purpose, or do you not know that they were not ? 
A. I don’t think that thev were in the fore part. In theg 
itter-part my rovalties amounted to more than what I receiveds 
(). Did vo rovalties, during the time tha you or cupied 
the Chestnut street store, amount to enough tO pay the rent of 
t Sta 
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©. Lam speaking about the money you got for the payment 


of the rent. Then it was loaned to you by Hale, Kilburn & 


Co » aS they did not owe it to vou? 


A. They loaned me SO) much money On notes. | 1a\ 

fon notes here if you want to see them 
©. They loaned vou the money ? 
A. \ Cy Sir. 
(. And they did not owe it to you ? 

} A. Yes sir. ; they ci 1 owe me som: 
> at. Clé ‘ on t | rf 
a 


V). Chen it is correct that YOu were 
wecount ? 


A. | was in their debt. but not to 


) You aud, when You iy Loe oy imine 
vou did not owe the money and ¢! 
were in their debt ? 

A. At the end of the Veal I did 

(J. You borrowed the money ? 
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‘y and gave me a receipt for 1 
(). On moneys they had advanced 


\. Yessir; those are the receipts. 


. , ; P . ti <a 
ind that fact is published now in connection with 
: — 
ae ee — $c 
advertisements. 


f“;° “ ° |, ° 4 
man one#rs 1n - vidence Live copys Or the ° Re 


eferred to, merely as proof of th advertisement. 
Marked by the ‘examiner ‘* No. 69. January 30, 1880, 
is vw” 
Mr. Bowman yw call upon the defendants to produce 
the medals and the awards of merit granted to Mr. Everitt. 
Vir. Ottersoar | only answer now that thev are not 
CSE] Sint at being th firs | have received on the 
ie 
(ross examined 
Vir. O)tterso} 
2 a? on ~ tisy? + ; 1 tile 
\ y () S (} re a () lait -V« | if eat 
tof your ste Chestnut street, voursel! 
A. | did 
(). Where did you get the mone 
A. | got some from Hale & Kilburn Where did I get my 
ey before I got the store. if not from Hale & Kilburn ? 
MO. | am not under mination now, and it 1s not for you 
sk questions. It is for you toanswer them How did you 
that money back gain ? 


As if came due 
() [ici your rovaltv pa \ the debt as vou got the money ? 
4. Sometimes [ paid doubly what | received, and some- 
es it did not pay up to the amount | received. 
S, | alt} Spex 4 ny now oF} thre money VOU rec eived from 
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Mr. Otterson. ) 


+f These are thi notes which you gave to them when thes 

lvanced you the money from time to time to pave vou rent 

\ei np i papers produced by -witness 

\ Yes s let me Cxplain rigs Here Wien took that 
etore | was afraid that my royalties 

(9). What have we got to do with that ? 

\. I wanted to explain how I gave those notes 

(). You gave them for borrowed money. did you not ? 

A Yes sir: did. 

(). We do not care anything about your store, or anything 

0 ( r House 

\ | \ id they paid the rent, and | sav that they «lu 


(). If you have an explanation to make with reference ts 
hese notes and the borrowing of that money, I have no obje 
yn to your doing so, but I do not want to know the histors 
of yvour business in Chestnut street 

A. Well, I have an explanation to make. [| told Mr. Kri- 
burn, when [ took that store, that when my royalty did ne 
mount to enough to pay the rent probably I should require 
money to be advanced, and he told me that any time I wanted 


oI | 
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money [ should come there and get the money ; that he woutadl 


advance me the money and withhold my royalty. Butall the 
TY) Niecy which 1S represented by those note was not used fear 
aVvInNg my rent, 

Q. But it was money you got from him ? 

A. [ got money from him, but I used some of it for otter 
purposes, and I used other money of mine with which to pers 
the rent; so that it was not all advanced by them. 

©. To pay the rent ? 

A. No sir. 

(©). What did you pay for your store in Chestnut street 2 

A. $2250, [ think it was. 
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Pal 


<< 


(9. When did you take it? 
A. [ think it was the 2rst of June, 1875. 

©. How long did you occupy it? 

A. About one year. I paid one year’s rent on 
(). Did you pay rent monthly ? 


A. Yessir; I generally drew my rent monthly for 


Q. from whom ? 
A. From Hale, Kilburn & Company, whether it was used 
7 } 
for that Purpose or not; so that [ could calculate pretty nearly 


« 


what lowed them. My receipts show that I paid $2380 up 
o the rith ef October, when they were holding those notes 

(). Your testimony-in-chief would look as if you intended 
to convey the impression that you had not only repaid the 
lefendants the twenty-one hundred and odd dollars wht 


they had advanced to you, but that you had paid them $2380 


nore than that, so that they were in yourdebt. Do you mean 
to convey that idea? 

\. No; f mean to convey the idea that thev were debt 
tO me at the end of Jannary, 1877, when they say they held 
notes of mine to the amount of $2150. ‘lheir notes were ali 


aid off. and they owed me money at that time which thei 
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receipts in their receipt book will show. Mr. Kilburn says 


that I owed it for nearly two vears. That is false. for [I did 
dt 

(). Then you did owe them $2100 at one time ? 

A. I never owed them $2100 In my life. and they know tt 
nor the half of it. I may have owed them the half of it, but 


©. Do you mean to say that they owed you, at the end o 
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A. 1 do not mean to say that either, because they paid m 

] ’ Q» | , 
sOIne Money. Along nh January , 1577; the, owed Ime money 
nstead of my owing them. 


Q. How much did they owe yo 


A. They owed me over $100, I know. 
{). How do you know’ that ? 
[ am 


positive of it. Che receipts will show it: and [ 
+ 


} 


accommoda 


transactions, were 


ry | }y ¢ ’ has ey 
() $O i Jit ney Make any 

* ¢ } 
j ( Pt af ¢ pie 


peasteads eX-« 
A Not t }4 ? | 


. ‘ } ; + } * . oe " ’ 4 
= tj al } j 4 I ‘ ) cil ( i \\ ire Oi, 
‘ } ] } 
¢ 7 > 
( ta & DeOST (is 
4 | } 4 ¢ t ] t } I 
\ i as t ‘) ‘ 4 ( i) @  % at :: ii Cie 1) \ Nee oe 
| + ~ " ’ 7 ’ ' 
F ny Pencteadc marie irr ity ‘ } “r) . 
I , PU ip na I be \ Ll Se rea ee i ’ Al Cd RUT IIE 
\\ . = ; 4 > a } 
{ i ¢ f ~¢ e&é La VC ae af 
a ' , ; . } = 
: > } . , ?  } 1 
ind i now tI Vos Limes pDOULTII 
‘ 4 , » < 
3 ‘ * 
. ‘ . ‘ ’ T ‘ ” 
| i " Cif tit) i j CIiSit (} 
{ ra” ] ’ } | ] 
5 Phe } } ‘ Ze \ : ‘ ’ » 7 iyo} ' i ¢ 
a 4 i iC} iit i \ ( ( tcl] Sd i CO 
7 , ‘ 
* , + | 4 + } } ? 
PrOW Phlall' SO) ANC I PrTVK i ney Mmave mem 
Ay 1 
r 


we } t 7 ¢*\ ; Re them 
] ie Th} S ie n OUT © sTeNC ¢ or vears? 
Fw } ¢ | } } 
\ i mad Mistake Vy ad tised the n their cata- 
ne two or thre e} 
1” } , ] ? 
| - 
: Nn) na ts CS 
} ) s4 Tt } ‘yt ‘ > = : } 7 . 
\ ‘ = Bar | [ 1) } Cite c\ . 1cL\ rosea them 
| +} { . ’ < 1} > . + ’ ’ 
at is the old firm of Kilburn & Gates [It is Gates & Co 
' ’ ] f ‘ , 
} ? , > > . ‘ * ¢> - s 
vy 4 I be] + } LD hi 7 ata r¢ Ing mistaken about the 
} | +) } 
? ne } $ } >t | , + | »Y i ‘ >t? > } 
71S, @aliGg ax 10) ynetner thev por divertuised. I know 
4 ‘ " . } ’ . ae . ] , 
one of them d. and. if necessary [ will produce the 
¢ , 
t I~ ts 


at the firm of Kulb 
ut of existen or ) 


a 
os 
od 
ad 
+ 


irn & Gates has 


r three vears? 
\. I know that: ves sir 

©. While they were in business tovet! 
ni to sel] t] 


ther. did Vou ever know 
“oe } } — —— - ae ee 

ne folding-bed. Or tO Nave one 1D 
\ I know tl 


in their place ? 
iat they made them. and I knew them to have 
m in their place. 


eet apts" 


$09 
‘¥. They made them? 
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1). Where did they make them ? 
A. In Vermont. 
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». When did he tell you that ? 
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(). Had you ever heard the defendants, or any of 
ak of him or about his patent ? 
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©. Do you remember when you first saw the plans and 
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(). [hat was when vou Say vou saw the pians and Gdrawines 


of the Stark patent? 

A. Yes sir. 

(©. Was Stark present 

A He was not. 

(). Where was he? 

A. | do not know where he was. He was in and out, and 
occasionally | saw him, as he used to come in every few 
days, and wanted to get into my designers’ room to alter his 
drawings or his plans. 

Q. Why are you able to say positively that you did not see 
the drawings and the plans of Stark’s patent until after Stark 
came on here? . 

A. Because I never heard of Stark until I saw him. 

©. You might have seen the drawings and the plans of the 
patent claimed by him, without hearing of him personally, 
might you not ? 

A. I think not. I might have seen them, but my attention 
was never called to them. I never noticed them, and I never 
knew there was such a patent in existence. 
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\ Yes Sil we aid. 
J. his occurred to-day. and vo cun speak positively 


about what took place to-day ? 
\. Is not that positive ? 

Q. Yes sir. Now, if you made no note of the tact ex 

your mind and no memorandum, how are you able to speak 

so positively here to-day as to the precise time when you saw 

those drawings and specifications ? 


A. The way I fix it in my mind is by Mr. Stark being theres 
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Q). Then vou fix it because you thrk it is tmposssible that 
you heard of the Stark patent before his comg on herein. 
* Is the reason vou fix it, because you think it improbable that 
you should have heard anvthing connected with Stark until 
after he came here himself. 
\ | had not heard of anvthing 
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things, and you might have looked at them in a general way, 
without making any note of them. , 
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(). Jid vou ever see Mr. Stark ? 


\" [ saw him, but I never spoke to him. 
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Was present ? 


one present at all 


[am usually 
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there at 


() [he cut of what ‘ 

\. The cut of the Stark folding-bed. 

(). You know that Mr. Stark was either then, or had been 
recently in the city, and at that counting-house ? 

A It was previous to that that he had been there. 


(). Mr. Stark had been here previous to this interview 


fi ( you ind Stevens ? 
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| J. Can you tell the time when you first saw Mr. Stark ? 


\. The exact date? 
( ) Yes sir. 
\ Nosir. 


(). Can you tell within two months of it ? 


A. It was after the first of January. I went there the first 
yf January, and I think it was the last of February, but I 


in’t fix the date exactly. I know it was after the first ot 


QM. Then you cannot positively say what month it was 


\. No sir; but I know it was either in January or Feb- 


drawing for a 
reaping machin 
(9. On account of who making the drawing ? 
A. Mr. Stark. 
(. On account of Mr. Stark’s making a drawing tor 
reaping machine ? 
f A. Yes sir: in the factory—in the drawing room. 
(). When was he making that drawing—in what month ? 


\. That I can’t say. In, either, January or February, but 


(). Why do you say that it was in January, or February, 
h of those months it was? Is it not 
mere vuess- work upon your part ? 
— - # r 4 ’ t “ +}, i) ’ | »} , r 
\ NO SII a KNOW it was after the commencement of my 
} “ ‘ } ¥S P c. eT -+>% . ~ a he rr . 
vear there at the Hale & Kilburn manufactory. 
‘ ry . ' ° 
QM. That is the same reason the other witness gave 
is It not ? 


A. Yessir: I think it was. 


©. You say that you think it was. Did you not sit here, 


| | ° . = 
and hear him sav it ? 


(). Did you talk this matter over with \Ir. Newcomb betore 
‘ sai ~e . > 
you Came nere 
4 ° . y a ac . ¢ 1} + : e¢ | e - r li¢tl] . 7 ’ r :¢ 
A. Yes sir—no sir: that is, | said very little about it. 


2 


. y : ; , ee ae — 
a (). You say, ‘* Yes sir——no sir. Which do you mean: 
. - 


Yes sir: I did 


(). Did you talk over as to how you would be able to hx 
this date P 
A. 
Q. There was nothing said about that ? 


A. No sir ; 


No SIT 


there was nothing said about the date. 


(). Then vou said that it was in January, or February. be 


fe ause your year with the firm commenced in January ? 


, — > ie ‘ ie . —_ ¢ ‘> ° s + ‘ ° P i P in ¢ 
(). How does that give you any reason for swearing that rt 
] : ] ‘ al ill ~) 
in either of those two months ? ome 


: ’ 7 = a? | | 
\; Well, [ can fix time generally very readily, but not the 


(). | do not want you to give dates 1 am asking you to 
mia th . } . Dee ae Iya ~ Hs fo ; «£ +o | _ 9 Y nt] ‘ | 
me the month: | wt be satisned tO Take a MONTH, aVne 

’ ~ ’ ° P ; 4 oS | ss an 

Wil ive you a range of thirty days to think apout, You will 

} 7 +] t ft ryac : rmIIW-HKU >) ] rey? will t VV ¢ 

NOt. Say thal Il was in January, and YOu WIll NOT SAY t 

February. but vou sav that it was sometime ii - or the 

epruary. Dut vou sav that 1t was sometime in one, or the 


other, of those two months. 


] } ] = I. g* - 
{) Now I want to know how you swear to that. Why do 
you swear to it ? 
wre _ ; 
A Sav pwecause I mx if in tniS wav: (tNnatl | know lt Was 


‘¢ ‘ +}. o~ 7 . Cc - . s " | a sak. : " > a = 
cer tne commencement of MV vear, and I think it was 1n the 


Ss 


~ 
~- 
od 
~ 
ws 
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(). That was when you first saw Stark ? 

\. Yes sir: it was when I saw him making the drawing, 
ile a 7 

d when I first saw him. 

(1). When vou first saw him. you did not know how many 
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1ad been there to see the defendants before that ? 


= - ; - 1 
‘fendants ever about Stark ? 


( orrespondmyg 


QO. Did you know that they were ? 


A 


No Sir. 


Q. Do you remember hearing Mr. Stevens say - anything 


himfr 


A. 


othce 


A. 
eee the re 
7. 
A. 
/ Q). 
A. 
$3 


A. 


; . 
LOOK II 


A. 


A, 
QO. 
book 
A. 
QO. 
‘A. 


(). 


montl 
A. 


Q. 

and t 
know. 
Stark, 


of a later date. 


} 


- 


Nothing more than about. that drawing in 
reports. 


In wsthrAant wonnrt 1 ’ ye 
nm Whaat re PPOT WaiS Il 


It was in the patent ottic reports can t say the 
port was published. 

Who had the book ? 

Mr. Stevens. 

Were you looking at other drawings ? 

Not at that time. 

Were vou before that ’ 

Not in regard to folding-beds. 

| did not ask you about folding-beds. I say, were 


Fe other drawings ? 


In the same report ? 


In the same book ? 


No. 


i patent 


Vou 


How do you know that, if you cannot tell me in what 


this drawing was? 
Well, because I think that the Stark patent—- 


| do not want what you think ; | want what you | 


nHOW. 


Because the Stark patent is an old patent, and the 


drawing that he was showing me subsequent to that, or at 


previous to that, referred to another thing altogether 


. ,. & _ 
1 you first saw Stark ? 


[ think it was in January. 


Then, as | understand you, you cannot tell us in what 


1 do not want what you think, for we might sit here 


hink until doomsday, but | want to know what 
You cannot tell us in what month you first 


positively ? 


you 
Sul VW 


TL eae Rk aeeg = 


ot 
OP wn oi 


SET 


Le Rk A. 8S ng MOLY 


\. Not positively. 


Nor can you state positively im M lat montn you nrst 
} . ‘' Dc . I> | > 
the drawing of the Stark bed 
_" 


\. No sir. 


(). But you are positive that when you did see it Mr. 


4 


Stevens showed itwtovou? 


©. And you are positive that whatever you know about 
the Stark patent and the drawings and the specifications you 


earned from Stevens ? 


CORR, 


(). When you saw the drawings and the specifications was 


Mr. Newcomb present ? 


Was any one else present ? 


No sir. 


You are now in the employ of these defendants ? 


Yes Sir. 
And vou are a stockholder of the concern ? 


; 
No sir. 


y ~ 
You were ? 


Yes sir. 


When did you withdraw ? 


On the first of January. 


(Mr. Otterson offers in evidence certified copy, from the 


lepartment of the Interior, of the petition of Andrew Stark 


or the re-issue of the Stark patent ? 


- 


Marked by the Examiner, ‘‘No. 70, January 30, 1880, 


Adjourned until Wednesday next, February 4th, 1880, at 


) 


O'¢ lock p mM. 
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Philadelphia, Wednesday, February 4, 1880. 


Parties met at the office of the Master. Present, the Mas- 
ter, Mr. Mitchell, Mr. Everitt, Mr. Otterson, Mr. H.S. Hale. 
R. Mason sworn and examined. 

By Mr. Otterson: 

Q. Do you reside in Washington ? 

A. Yes, sir. 

Q. What is your business ? 

A. Iam a lawyer by profession; practicing in Patent 
cases only, however, in the courts and before the Patent 
Office. | 

Q. Do you know the Hale & Kilburn Manufacturing 
Company ! 

A. Yes,sir; | am acquainted with the members of that 
company—several of them, at least. | 

Q. Have you had any professional relations with them ? 

A. Yes,sir; I have had several employments from them. 

Q. With reference to the Everitt folding bed ? 

A. Yes, sir; that is, I think, the first employment I had 
at their hands. 

Q. Did you ever have occasion to examine the Everitt 
patent and the state of the art with reference to folding beds? 

A. Yes, sir; I did. 

®. I mean, of course, for these defendants; for the Hale 
& Kilburn Manufacturing Company ? 

A. Yes, sir; [ was employed for that purpose by them 
and made an examination of the state of the art at the time. 

Q. Do you remember when that was? 

A. I do not think I can fix the time. It was several years 
ago. It was very shortly before the date of the Stark re- 
issue. | 

Q. In examining the state of the art did you come across 
the Stark patent ? 

A. Yes, sir. My impression is that I was employed in 
the first instance to look at the Stark patent, it having been 
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represented to me that a claim had been made upon the part 
of Mr. Stark that they were infringing his patent,and I was 
employed and instructed to examine the Stark patent and to 
see what it was; and, in connection with that, also the 
Everitt patent and other rights under it. 

Q. Will you just go on, in your own way, and tell what 
you did in that eonnection 
\. I found in the examination of that Stark ease that 
atent of Everitt, as it then stood was in such 
shape that, according to my present recolleetion ot it, they 
did‘not infringe the claim as it stood. It was easily suscep- 
tible of being reissued in such shape as entirely to cover the 


bed which thev were manutacturine under the name of the 


a] } 
Hive C1 ie is -L¢ (} 
si | 1°? ° . ] , 6 
( Phen what did you do in pursuance oi that: 


N 

4. advised them, according CO that conelusion, that they 
could not carry on that business with the Stark patent out- 
standing in the hands of an adversary party; that they were 
enjoined and stopped entirely in the manufac- 
nd held responsible for the entire amount of the profits 


} ] ~ oo . . ’ . . . hg > 
that they might make 1n the manutaeture and sale of the 


(Objected to by Mr. Mitchell.) 


r ee Bz } . F ‘ 
©. What was done after that? 


\. I told them that they must secure themselves against 
the Stark patent in some way, and advised them to buy 1t— 
(objected to by Mr. Mitchell)—which was done, as I under- 
stood from the parties. They sent me, I think, a contract, 
which they had made with Mr. Stark, on which, according 
to their direction, [ prepared the papers for the reissue of 
the Stark patent, and [ think, at the same time that those 
papers were issued, prepared a formal assignment of the 

Stark patent to the Hale & Kilburn Manufacturing Com- 7 
pany, which was deposited in my hands as an escrow, to be 


_ 


delivered to Hale & Kilburn upon the determination of an } 
action to be commenced in the name of Mr. Stark, as the | 


bw 
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owner of the patent, against them as infringers, and I held 
it for some time, and finally, I believe, delivered it to them 
on their calling for it. | 

Q. What became of that original paper or contract that 
you speak of ? 

A. My recollection about that is not distinct. My im- 
he time, as a paper that 


pression is that it was destroyed at t 
had fulfilled its mission when Stark executed the formal 
assignment. 

Q. What was that original paper which was thus de- 
stroyed ? 

A. I cannot state with precision. My impression is that 
it was a contract for the purchase of the patent. My recol- 
lection of it is that it was an informal paper—-such a paper 
as business men prepare. I do not think it was a formal 
assignment of the patent; but, as I said, my recollection 
about it 1s not as distinct as it 1s in regard to some other 
things connected with the transaction. I remember dis- 
tinctly the examination and the advice which I gave them, 
and the things which were done pursuant to that advice. 

Q. Do you remember having any intercourse with Mr. A. 
B. Stevens on that subject ? 

A. Mr. Stevens was a client of mine and was a number of 
times in my office with reference to matters of his inven- 
tion. He was al 
time of the Hale & Itilburn Company,and we have had some 


conversations with regard to their affairs, but | am not able 


a ? ~ . - ~ 
so. | remember. in the employment at one 


to reeall any of them. 
@. Do you remember any conversations or business trans- 


,% 


lburn Company, in 


¥ r 


actions with him, or with the Ilale & Ii 
which he was interested, or interested himself, relating to 
this bed ? 

A. My recollection 1s that Stevens got up some sort of a 
contrivance that related to convertible beds, but [ think 
nothing ever came of it. I think there was nothing in it. 
At any rate, [am quite confident I never made any applica- 
tion for a patent on it. 
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Q. Did you commence, in Mr. Stark’s name, suit against 
the Company ? 

A. Yes, Sir. 

Q. Where? 

A. In Philadelphia; the Circuit Court of the United 
States for the Eastern District of Pennsylvania. 

@. What was the purpose of that? 

A. When I found the title to this invention, or all that 
there was of any practical value, in my judgment, in Stark, 
I advised these parties, the Hale & Kilburn Company, that 
they must either secure themselves under that patent or dis- 
continue the manufacture of the bedstead; that if they did 
not it would result in loss to everybody connected with it 
and stop their manufacture of the bed entirely. I had sub- 
mitted to me the contract between Everitt and the Hale & 
Kilburn Company, in which I found that they had agreed to 
pay a large license fee for a patent that, if valid at all, was 
uvnly so upon the narrowest constructions and for the most 
minute details for which a patent could be granted, even 
under the liberal practice of the Patent Office——-(objected to 
by Mr. Mitchell)-— and the price seemed to be utterly dis- 
proportioned to the protection that they were obtaining 
under the patent. At the same time I advised them that it 
was not desirable to make any breach with Mr. Everitt. 
Their bedstead was known under his name and I told them 
that it was a very common thing for men to carry on manu- 
facturing under a patent that was of very little or no account, 
without the trade making the discovery, and that it was not 
desirable to advertise the defects in it; the only alternative 
was to secure the Stark patent or to quit, I understanding 
that Mr. Stark then was pressing his claim and demand 
against them as the infringers of his patent. In order that 
the matter might be brought before Mr. Everitt,and that he 
might have an opportunity to make a defense to whatever 
case might exist on the Stark patent, if one did, and in 
order to make provision in case of an adverse decision on a 
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patent suit brought against them as the manufacturers, that 
they might have the privilege of throwing up that patent, I 
advised them not to complete the purchase so as to have an 
actual transmission of the title from Stark to them; but 
that Stark, retaining the title, he should file a bill, or they 
should notify Mr. Everitt, rather, and call upon him to make 
a defense, if he had one to make; and that they should em- 
ploy counsel, without informing their counsel of the fact 
that there was anything behind the case more than appeared 
on the surface of it, and instruct him to make a defense if 
Mr. Everitt was able to furnish one. I! understood all the 
time that they were entirely willing to pay Mr. Everitt a 
liberal compensation for the use of his patent, but that they 
were not willing, in view of the fact that there seemed to be 
no bottom, no title, to the patent, or to the bedstead, rather, 
to pay the full price stipulated under the conditions of that 
eontract; and, as [ said before, the alternative seemed to be 
either to buy in the Stark patent or quit. If they quit they 
would lose all their profits in manufacturing the bed and 
Mr. Everitt would lose his royalty, and I thought it was fair 
and just,if they could obtain a remodelling of that contract, 
that they should do so, affording Mr. Everitt the opportu- 
nity to make a defense to the Stark patent, if he had any 
defense to make. That was about the advice, and, in pui- 
suance of that, I filed the bill. This litigation sprang up 
shortly afterward and I believe nothing was ever done with 
it. Whether it has been dismissed now or not I eannot 
advise. 

@. Who prepared the petition for the reissue of the Stark 
patent ! 

A. It was prepared in my office. It is in the handwriting 
of my then partner, D. P. Holloway. The specitications I 
wrote. I think the original specification that is on file in 
the Patent Office 1s in the handwriting of my son, who was 
then acting as our clerk; but it was copied from a specifica- 
tion written by me. 
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Q. Have you examined that original petition recently ? 
A. I have, recently ; about ten da ys or two weeks ago. 


Q. Ts there any alteration on the face of that petition in 
your handwriting, changing the running of the reissue from 
the Hale & Kilburn Manufacturing Company to Andrew 
Stark, the petitioner ¢ 
A. No,sir; it could not have been; for the arrangement 
did not contemplate any such thing. 

That petition was forwarded here for execution, was 
it not? 

A. That is my impression. The witnesses to the case 
are persons I did not know. ‘That is the usual practice. 

©. Was there any alteration of that paper after it re- 
turned to your office, changing the parti lest 

A. There was a little int sities ion of a line relating to 
some of the formal parts of the petition. 

(. My question was changing the parties to it. 

A. Oh no, sir; no, sir. 

. Do you remember what the interlineation was, or i 
would the exemplification assist you at all 

A. Yes, sir, it would. 

(Exhibit No. 70 shown witness.) Look at it and see. 

A. I found on an examination of the title to the Stark 
patent, for which we are obliged 1n filing an application for 
a reissue, under the rules of the Patent Office, to present a 
certified abstract of title from that division of the office 
which has charge of the titles, that Stark had sold, I think, 
five counties, part of them in Missouri, and part of them in 
Kansas. In writing the body of the petition, it had been - . 
stated that he was the sole owner, and when I found that 
these five counties had been sold, I interlined the words as 
shown in this exemplified copy, “except as to five counties * 
in Kansas and Missouri.” That is the only change that was 
made in the case, except, [ think, a similar change made in 
the oath- (objected ice by Mr. Mitchell.) | examined the 
original record for the purpose of seeing what it did con- 
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tain, at the request of Judge Otterson, a fortnight or such a 
matter ago. That interlineation is in my handwriting. The 
remainder of the paper is in the handwriting of Mr. Hollo- 
Way. 

Q. Mr. Stevens says that in that original paper on file, 
“vou will find enough of it torn off, and written in Mr. 
Mason’s handwriting, to change the parties to whom it runs 


=, 9 


to—to change it to Mr. Stark;” is that true, or 1s it not 
true! 

(Objected to by Mr. Mitchell.) 

A. It is not true. There is no such mutilation in the 
record, and it is next to impossible that there could be such 
a change made in paper in the shape that that was, by tear- 
ing out; for 1f you tore off the lower end of it, you would 
tear off: the signature of the parties to the petition. It is 
only a short page. 

(). And the only alteration is what you have mentioned % 

A. That is the only alteration that appears on the face of 
the paper, and that was made by me; whether 1t was made 
before the execution of the paper, or not, | am not certain. 

Q. Mr. Stevens testified with reference to that original 
paper of which you have spoken, and which you call a con- 
tract for the purchase of the Stark patent by the Hale & 
Kilburn Company, that he delivered it to you in person, it 
having been handed him by Henry 8. Hale, in this city, for 
that purpose, and that having handed it to you, he returned 
here, and upon consultation with the parties here, you were 
telegraphed to not to put the paper on record, because 1t was 
an assignmsnt from Stark to their company. Do you re- 
member anything about that, and 1s that true ? 

(Objected to by Mr. Mitchell.) 

A. I have no recollection that Mr. Stevens brought me- 
that paper. I have examined my office tiles, and find no 
evidence of such a document. I have no recollection about it. 

@. Was the paper itself such a one as was in shape for 


putting on record ¢ 
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\. As I stated, my recollection of it is exceedingly indis- 
tinct. It is rather an impression than a recollection of a 
paper. JI cannot recall the form or shape of the paper. I 
know it has always been in my mind, since my attention was 
called to it, that it was a contract for an assignment, and not 
a formal assignment. If a formal assignment was made, | 
know of no reason why I should have prepared another. 

Q. That paper did not go of record, but the formal one 
that you prepared is the one that did £O On record ? 

A. Yes, sir, if it was recorded; I am not certain whether 


IL Was or not. 


Cross-examined. 


By Mr. Mitchell. 


(. Were you told by the Hale & Kilburn Manufacturing 
Company, or any of them, that they had bought this patent 
from Mr. Stark in February, and had given him a due bill of 
$1000 for it? 

A. I learned that they had bought it. I do not remem- 
ber how. Mr. Kilburn was in my office, and so was Mr: 
Stark. I know it is in my mind as a thing that I knew that 
they had bought it. 

(). Long before you prepared the second assignment ? 

A. Well, my recollection would be that it was not long 
before ; for my impression is that the whole thing occupied 
but a few weeks, 

@. Give me some idea, then, as nearly as you can, how 
long before you prepared the second assignment it was that 
you learned that the Hale & Kilburn Manufacturing Com- 
pany had made an absolute purchase of this patent for 
$1000. 

A. I knew of their having bought the patent, or the right 
of Stark in the patent, for I advised them to do it, and they 
reported that they had done it. It would be the veriest 
guess work in the world for me to say how long it would be 


433 


before the application for a reissue of the patent being filed ; 
but my impression is that it was only a few weeks. _ 

(). Do you remember when it was when you first saw the 
agreement to assign the patent that you speak of? 

A. I can only give you, as to that, my impression that the 
whole thing occupied two or three or four weeks, at the out- 
side ? 

Q. Can you state the month when you saw it? 

A. No, sir; I cannot state the year. It was one of those 
things that occur in the ordinary course of a pretty large 
practice, that make no impression on my memory. 

Q. Were you informed by them that so far as Mr. Stark 
or his rights were concerned they had become absolute owners 
of the patent by means of this first contract or sale? 

A. I do not think any information was communicated to 
me on that subject further than that they had bought this 
patent. 

Q. And had given him $1000 for it? 

A. I believe that was a part of the statement. 

@. What interest did Mr. Stark retain in his patent on 
account of the agreement that you made? 

A. None; the assignment that was made by me was an 
absolute assignment of the interest which he had in his pa- 
tent; and he retained it—he retained the title until it passed 
by the formal delivery of the paper to the purchasers, by 
myself holding 1t in escrow. 

Q. What purpose did you have in holding the paper in 
escrow ! 

A. In order that the title might remain in Mr. Stark, and 
that he might be able to say he was the owner; that he held 
the title, and could therefore maintain a suit. 

Q. Did Mr. Stark have any interest in the patent during 
that time? 

A. Not in equity. He had the legal title. 

Q. But it was a bare legal title, and nothing more ¢ 

A. Entirely so. 
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Q. Why was not the Hale & Kilburn Manufacturing Com- 
pany entitled to the possession and delivery of this second 
nment at any time they chose to ask for it? 

A. [ know of no reason why I should not have delivered 
it to them, if they had called on me to deliver it. I think I 
did deliver it when they called on me. 

Q. Did you understand that your holding a paper in such 
a Way Was an escrow ! 

A. I suppose that the title to that patent in law did not 
pass until the assignment had been deiivered ; but it was ex- 
essly. understood by the parties putting the paper in my 
hands that it should not operate as a delivery to the Hale & 
Kilburn Manufacturing Company. Therefore, I suppose 
that Mr. Stark remained the holder of the legal title until 


; 
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the delivery of the papers to the Hale & Kilburn Com- 


Q. I did not ask you your opinion as an expert; but you, 
yourself, have invited the question, and therefore I now ask 
you the question as an expert. 

o A 

A. I will take great pleasure in answering it. 

(. Did you understand that your holding a paper in such 


&@ Way Was an escrow £ 
A. It is a great many years since I read a definition of an 


escrow, and I may be mistaken about it. I have told you 
what I understood was the effect of this transaction. I may 
be wrong; but I understood the eftect of that transaction 
was not to pass a legal title from Mr. Stark, but that it re- 
mained in him, and that the paper was in my hands, as his 
agent, to be delivered.over to the other parties, according to 
the terms of the understanding. 

Q. By whom were you employed—by Stark or the Hale & 
Kilburn Manufacturing Company ? 

A. By the Hale & Iktilburn Manufacturing Company. 

@. You were not employed or paid by Stark at all? 

A. Not that I know of. My fees were paid by the Hale 
& Kilburn Company. 
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Q. Did you make any charge to Stark for services? 

A. No, sir. 

Q. Then, at the time you held this assignment, so-called, 
in escrow, or in escrow so-called, you were the attorney for 
the assignees, and for them only? 

A. No, sir; I was the attorney for both parties for that 
purpose, so constituted expressly by Mr. Stark, and my fees 
were paid by the other party. 

Q. Was it by your advice that all this was concealed from 
Mr. Everitt by the defendants here? 

A. I do not remember whether I gave any advice about it 
or not. 

(). Did the defendants, or either of them, communicate to 
you their purpose of concealing this from Mr. Everitt, in 
order by the concealment of that information to induce him 
to relinquish a part of his royalty ? 

A. No such motive was ever expressed to me. It was to 
be concealed from Mr. Everitt in order that Mr. Everitt 
might. be induced to make a defence to that Stark patent, if 
he had one to make. 

@. Do you remember when, on one occasion in Philadel- 
phia, the defendants, or some of them, in your presence, 
denied that they were the owners of the Stark patent ? 

A. IT remember a conversation, which occurred, I think, 
in your office, that was to that effect in terms. I understood 
then, however, so far as I understood their answer to eo, to 
refer to the legal title to that patent. 

Q. How long was that after these assignments had 
made and brought to you in Washington ? 

A. Several months, 1 should think; I cannot remember 
the time, for I do not remember what time either of them 
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occurred. 

Q. How long was it before the filing of the bill by you in 
the Circuit Court of the United States, in Philadelphia ? 

A. I cannot say that, because I do not remember when the 
conversation occurred. Ido not remember whether it was 
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betore or after the bill was filed. I do not recall enough of 
the circumstances to enable me to say. 

Q. I understood you to say,a moment ago, In your ex 
amination-in-chief, that, in your opinion, a reissue of the 
Stark patent would cover all that was valuable in the Everitt 
patent ! 

A. Everything. It is nothing but a slight modification 
of the Stark bedstead. 

Q. Why, then, did you not advise the Hale & Kilburn 
Manufacturing Company, if they wanted to get rid of the 
large royalty they were paying to Mr. Everitt, to give him 
back his patent as called for by the agreement, and continue 
manufacturing under the Stark patent, which they had 
bought ? 

A. I think I did advise them to do so. 

Q. Have you any distinct memory on that subject? 

A. A pretty strong impression. 

Q. That you did advise them to give Mr. Everitt back his 
patent. When was that advice given? 

A. Always from the time the matter came into my hands 
down to the last time I spoke of it. There has been no 
allusion to it for a good while. JI know I so advised them 
after this bill was filed. 

@. You mean the bul under which we are now taking 
testimony ? 

A. Yes, sir. 

(). Then it was too late ? 

A. 1 did not, however, feel it to be their interest, and did 
not so advise them, nor did I understand that they so desired 
as an original proposition, to break with Everett entirely. 
They were willing to continue, and to pay Everett a royalty 
and what I regarded as a liberal one; but whenever the 
matter of the surrender was brought to my mind I advised 
them. And that is an answer to your question. To give 
him back his patent; for their was not the slightest need for 
their infringing it, or anybody else, to make a bed as good 
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as their own, or something like it. His patent covers noth- 
ing but an open hinge anda couple of side brackets, if it 
covers that, and I doubt if it is as valid for any purpose ; 
and I so advised them. 

Q. Do you remember whether, or not, the purpose of Mr. 
Stevens’ going to Washington, to consult you, was not to see 
whether he could not, with some invention he might make, 
joined to Stark’s bed, make a patent that would entirely 
free them from Mr. Everett’s patent, and that Mr. Stevens’ 
inventions in connection with the Stark patent were sub- 
mitted to you for your advice? | 

A. My recollection about that matter is exceedingly 
indefinite. I recollect that Mr. Stevens mada an improve- 
ment in a bedstead, aud I made some examination of it; 
and the conclusion of 1t was that no application was made 
fora patent. That is all that I recollect about it. I have 
tried to recollect something about it, and I am entirely un- 
able to do it. There is nothing to fix 1t in my mind, and it 
is gone. 

Q. Can you recollect whether, or not, there was a purpose 
on your part to have the Stark patent first run to the Hale 
& Kilburn Company, who had bought it, and then, after- 
ward, that purpose was changed, and the reissue was made 
to Stark again? 

A. I have no recollection of anything of that sort. 

Q. Cannot you remember that such an issue was prepared 
—that the papers were prepared for a reissue to Stark him- 
self, and then the change was made? 

A. No, sir; no such thing appears on the face of tho re- 
issue. 

Q. I know that no such thing appears on the face of the 
papers; but my question was confined to a change which 
was previously made in the papers. Were not such papers 
prepared in your office? 

A. I find no such papers in my office. J have examined 
my papers, and I am in the habit of preserving my papers, 
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and there is nothing to indicate that anything of the sort 
was ever done. I do not think that there was ever anything 
of the sort done. I think I prepared the one specification, 
and asked my partner to write the petition and oath, which 
are simply copied out of a form book, and that was all that 
ever was done in that connection. I have no recollection of 
anything beyond it. 

(. Who was your partner? 

A. D. B. Holloway. 

Q. Where is he now ? 

A. He is in Washington. 

Q. Do you remember why the second assignment prepared 
by you and executed by Stark for this patent was not put 
upon record ? 

A. I have explained the reason. It was not to go on re- 
cord. If it went on record it would operate as a transfer of 
the title. It was deposited in my hands in order that it 
might not operate as a transfer of the title. 

Q. Was not the purpose of the defendants at the time the 
papers were put in your hands so that they could not operate 
as a transfer of the title in order that the knowledge of it 
could be concealed from Mr. Everitt ? 

A. My understanding of it was that Mr. Everitt was not 
to be informed of the transfer. 

@. Is Mr. Holloway your partner now? 

A. No, sir; we have dissolved. 

Q. What is your first name—what does R. stand for? 

A. Rodney. 

Q. Mr. Holloway, your late partner, was formerly Com- 
missioner of Patents, was he not? : 

A. Yes, sir. 

Q. Do you remember on a certain day, early in 1878, that 
you met Mr. Stevens at the Pennsylvania Railroad depot in 
West Philadelphia ? 

A. No, sir; I have no recollection of it. 

Q. And got into a horse car with him, and went down to 
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the store of the Hale & Kilburn Company on Sixth Street. 

A. [remember coming here, and going to the Hale & Kil- 
burn Company’s store, and it is quite likely that Stevens 
met me to show me the way. I really do not remember. 

Q. When you got there, did not you look at models that 
Stevens had prepared, of folding beds, with a view of seeing 
whether something could be got up to escape the Everitt 
patent ? 

A. I do not remember looking at such models. I certainly 
never looked at them with any such view. My recollection 
about the matter is that Mr. Stevens had made some im- 
provement that he thought would add to the value of the 
bedstead, and the matters were submitted to me for exami- 
nation. I had told them how they could avoid any pretence 
of their infringing the folding bed. 

®. You mean the Everitt bed ? 

A. I mean the Everitt bed. 

@. And you say you had told them? 

A. Yes, sir. 

Q. You had told them before this? 

A. Yes, sir; I had told them how it could be covered, and 
how they could avoid it. 

Q. When was your first acquaintance with Mr. Stark? 

A. He came to my office, I think, with Mr. Kilburn, about 
the time the application was filed for a reissue. I think a 
little before. My impression would be, about; that it was 
prepared shortly after he was there, and sent to Philadelphia 
to be executed; but I am not certain about that. 

Q. Were you present when the first contract between Mr. 
Stark and the defendants here was thrown into the stove and 
burned in your office ? 

A. If it was thrown into the stove and burned in my office, 
I did it, | suppose. Nobody else in my office had anything 
to do with this matter but myself, that I know of. 

Q. Have you any recollection of Mr. Stevens going to 
Washington and to your office, just after the time when you 
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saw Stark and Kilburn together, with a model for your ex- 
amination, to see whether if, in connection with the Stark 
patent, it would do to make the folding bed by ? 

A. I have no recollection of Mr. Stevens’ operations at 
all, any further that I think I reeollect that he had some 
devices for the improvement of this bedstead ; but what 
they were I am utterly unable to recall. Those matters pass 
continually under my observation and make very little im- 
pression on my mind. I do not attempt to recollect them. 


Re-examined. 


By Mr. Otterson : 


Q. I omitted to ask you how long you had been in prac 
tice ? 

A. I have been practising in Patent cases, to some extent, 
twenty-five or thirty years. I have, for fifteen years past, 
made it my business, exclusive of everything else. The 
character of the business is one that makes it necessary for 
me to examine patents and compare them with other inven- 
tions, older or newer, and other machines, for the purpose of 
determining questions of infringement, or anticipation—they 
being pretty much the same thing. 

Q. Where have you been practising ? 

A. My office has been, since 1865, in Washington. Ihave 
practised in a good many of the different circuits, as busi- 
ness employments have cailed me. My office is in Wash- 
ington. 

Q. And you have made a special examination of this 
subject of folding beds ? 

A. Yes, sir; I made what was intended to be, and what | 
supposed was a very thorough examination, an exhaustive 
one, of the state of the art as it existed at the time. It was 
necessary to do so, in order to determine whether Stark 
could reissue his patent, so as to cover the Everitt bed. 
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Without that I could not have given an opinion on the 
subject. 
Adjourned until Monday next, February 9, 1880, at 3 P. M. 


Philadelphia, Monday, February 9, 1880. 
Parties met at the office of the Master. Present, the Mas- 
ter, Mr. Bowman, Mr. Everitt, Mr. Otterson, Mr. H.S. Hale, 
Mr. J. Warren Hale, Mr. Cheney Ktiburn. 


Owen D. Roberts recalled and examined. 


By Mr. Otterson. 


Q. Will you look at your books and state, if you please, 
when your firm or corporation made their first sale to the 
Toby Manufacturing Company ? 

A. I will. The first regular sales to the Toby Furniture 
Company were made about the 12th to the 15th of October, 
1877. We had previously sent them a lot of beds on sale, or 
consignment, as we call it, but the first regular sale was 
about October 16th. The first regular charge, I think, was 
October 16th, 1877, as I find in Salesbook A, p. 573. 

Q. What was the rate of discount in that case? | 

A. Thirty-three and a-third per cent. 

@. Now, state the next sale to them ? 

A. The next sale to them was on the 17th of October, the 
same book, page 574. 

Q. What was the rate of discount ? 

A. Thirty-three and a-third per cent. 

Q@. What was the next? 

A. The next was on October 29th, 1877, Salesbook A, 
page 590, same rate of discount. 

Q. Go on, and give the other sales in order. 

A. Clear through ? 

@. Yes, sir. 

A. There are a great many of them. 
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Q. There are a great many other sales, then, from that 
time to this ? 

A. Yes, sir. A great many from that time to this, and at 
that same rate of discouat, up to a certain date, at which 
the discount changed. | 

Q. Up to what date? 

A. Up to September 14th, 1878, at which time the dis- 


count changed to forty-three per cent. 
Cross-examined by Mr. Bowman. 


Q. When did you say the discount changed to forty-three 
per cent. £ 

A. September 14th, 1878. 

. Will you be kind enough to state how many sales 
were made after that date on which such a rate of discount 
was allowed ¢ 

A. I cannot answer that at once without going through 
this whole book. Every bedstead that was charged from 
that time up to February 11, 1879, was charged at that rate 
of discount. 

Q. Can you show me more than two entries in which 
that rate of discount was allowed by the defendants ¢ 

A. Yes, sir. Isuppose I can show you thirty-three, by 
going right through the book, page after page. 

(). Can you show me one? 

A. Yes, sir; here is one, charged September 14, 1878, 
Salesbook A, page 595, on which the discount is forty-three 
per cent. 

Q. What was the reason for changing the discount so ma- 
terially to this firm ? 

A. The reason I have already given in my previous testi- 
mony: on account of the great distance from Philadelphia 
and the high rate of freight, and to enable this firm to sell 
our goods that we did here, in Philadelphia, to the trade. 


P- 


Q. Were they special agents of the defendants for the 


sale of these goods ? 
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A. They were; yes, sir. 

Q. Can you name another firm, or anyone else, to whom 
you allowed such a rate ? 

A. No, sir. 

Q. I think you stated that this firm was in Chicago? 


A. Yes, sir. 
(Cheney Kilburn recalled and examined.) 
By Mr. Otterson. 


(). Mr. Stevens has stated, in his recent examination, that 


you told him not to let Mr. Everitt know of your dealings. 


with Mr. Stark. Is that true, or not? 

A. That is not true. 

Q. He testified that you told him to write to the Post- 
master at Topeka, Kansas, to inquire if Mr. Stark was there. 
Is that true? : 

A. It is not. No,sir. I never requested him to do it. 

Q. Did you know anything about his writing to Topeka 
Kansas, either before or after 1t was done, 1f 1t was done ? 

A. I never knew anything about it, whatever. 

Q. Did you propose to send Mr. Stevens to IXansas to buy 
the Stark patent ? 

A. No, sir. 

Q. Is Mr. Stevens a likely kind of person to execute such 
a trust ¢ 

A. He is the last person I should think of sending. If I 
_ should want to send a person, he is the last person I should 

think of. 

Q. Who took to Washington the paper that was drawn and 
executed in your office between Mr. Stark and your Company 
with reference to the transfer of your patent ? 

A. I took it myself. 

Q. And to whom did you hand it when you got there? 

A. To Colonel Mason. 

Q. Mr. Stevens says that you handed it to him here, in 
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Philadelphia, to take to Washington, and that he took it to 
Washington. Is that true, or is it not. 

A. That is not true; I took it myself. 

Q. Was it ever proposed, in any of your transactions, that 
Mr. Stevens should take the assignment of the Stark patent 
and bring a suit against you in his name, to test the validity 
of the Everitt patent ? 

A. [I never heard of it. 

Q. Did you know anything about anyone telegraphing to 
Washington from your place to Mr. Mason, directing him 
not to record that paper ? 

A. No, sir. 

Q. If such a thing had been done, would you likely have 
been privy to it? 

A. Very likely: it would not have been very likely that it 
should be sent off without my attention being drawn to it. 

@. Was there ever an exigency in the progress of the 
business which would seem to require such a transaction as 
that ? 

A. I do not understand you. 

Q. Was there ever an exigency in the business which would 
seem to require a notice to Mr. Mason to withhold the record 
of the paper? 

A. Not to my knowledge. I never heard of such a thing. 

Q. It is said that one of the peculiarities of this folding 
bed that you have been manufacturing was a movable bottom- 
board. Did you ever manufacture bedsteads with a mov- 
able bottom-board ? 

A. No, sir. 

Q. You never used that feature of the patent at all? 

A. Never used it at all. 


By Mr. Bowman. 


Q. Where did you request Mr. Stevens to write to Mr. 


Stark ? 
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A. I do not know as I understand your question. 

Q. Where did you request Mr. Stevens to write to Mr. 
Stark ? | 

A. I never requested him. 

Q. Do I understand you to say that you never requested 
him to communicate with Mr. Stark in any way? 

A. I never did, in any way, shape, or manner. 


Mr. Otterson (to Mr. Bowman): You misunderstand. The 
question is not that Mr. Stevens wrote to Mr. Stark. Mr. 
St2vens says he was requested to write to the Postmaster at 
Topeka, Kansas, which Mr. Kilburn denies. 


By Mr. Bowman. 


Q. You say you did not request Mr. Stevens to write to 
the Postmaster ? 

A. No, sir; I never did. 

Q. You do no, mean to say that Mr. Stevens did not write 
to the Postmaster, do you ? 

A. Ido not know what Mr. Stevens did; but I never re- 
quested him. 

@. You had conversations with him, had you not, about 
his writing to the Postmaster ? 

A. I have no recollection of ever having any conversation 
with Mr. Stevens about writing to the Postmaster at Topeka, 
Kansas,—not the slightest. 

Q. Not the slightest recollection ? 

A. No, sir; not the slightest. 

Q. I suppose it is very possible that you might have for- 
gotten it? — 

A. Well, I have no recollection of any such thing; in fact, I 
know I never asked him. He would be the last man I should 
ever have asked. 

Q. I have got away from that. I am not talking about 
your asking him to write; I am asking you if you did not 
have conversations with him about the result of his writing 
to the Postmaster? 
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A. I do not recollect it. 

Q. Do you remember his showing you letters received 
from the Postmaster ? 

A. No, sir; he might have done so. 

Q. He might have done so; but you have no remembrance 
about it ? 

A. I have no remembrance of any such document. 

Q. Do you say that you never cautioned him not to say 
anything to Mr. Everitt about his (Stark’s) business ? 

A. No, sir. 

Q. Then why were you so careful to conceal it from Mr. 
Everitt ? 

A. I do not know that we were cautious about it. We 
tried to have Mr. Everitt buy with us. 

@. You did conceal it from him, did you not? 

A. No. 

Q. Did you tell Mr. Everitt you were negotiating with Mr. 
Mason in this Stark business ? 

A. Well, Mr. Stark came on here—— 

Q. No; please answer my question, and we will get on 
much better. Did you tell Mr. Everitt you were negotiating 
with Mason & Stark in this matter of the Stark patent? 

A. I do not know as we did. 


Mr. Daniel Connelly, recalled and examined. 
By Mr. Otterson. 


Q. Do you remember that the application of Mr. Everitt’ 
for the patent upon his improved bedstead, was rejected ¢ 

A. I do. 

Q. Do you remember that it was rejected because of the 
existence of the Stark patent, or the Maine patents, or one 
of them? 

A. According to the best of my recollection the Maine 
patent was cited as a reference. I have no recollection 
whatever of the Stark patent having been cited, though it 


may have been. 
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Q. Would the exemplification refresh your recollection ? 

A. I cannot say that it would. Iam in the habit of re- 
ceiving these letters of rejection I might say daily; on some 
days several of them. It would be simply impossible for 
me to burden my mind with a recollection of all the refer- 
ences that have been cited in the many hundred applications 
that I have assisted in preparing and filing since the Everitt 
patent was applied for. 

Q. Then you simply do not remember whether the Stark 
patent was cited as an obstacle or not? 

A. That is so. 

Q. Did you report to Mr. Everitt the fact of the re- 
jection ? 

A. I decline to answer as to any communication that 
passed between Mr. Everitt and myself in regard to the 
matter, as it was entirely professional, therefore confidential, 
and I am not at liberty to disclose it. | 

Q. Then you decline to answer the question? 

A. I do. | 

Q. Did you not report to Mr. Everitt the fact that his 
application had been rejected because of the existence of the 
Stark and the Maine patent ? 

A. I decline to answer that question for the same reasons 
given to the previous one. 


Cross-examined. 
By Mr. Bowman: 


Q. It is not an unusual thing to have an application for a 
patent rejected on first application, is it? 

(Objected to by Mr. Otterson.) 

A. On the contrary; it is almost invariably the rule. 

Q. Do not you know that you did not? 

A. I do not know as we did not. I have no recollection 
of anything about that. 

Q. Did you tell Mr. Everitt that you had the assignment 
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of Stark’s patent, and that Mason had prepared the papers ? 

A. I do not recollect whether I did or not. 

Q. Are you not able to say, after all this investigation, 
positively, that you did not, and have you not so sworn 
during the course of this investigation? 

A. I do not know as I understand the question exactly. 

Q. My question is, are you not able to say, positively, that 
you did not tell Mr. Everitt anything about your arrange- 
ments with Stark and with Mason, and your getting Mason 
to prepare an assignment of the Stark patent to you; and 
have you not so sworn in this investigation that you did not 
tell Everitt anything about it? 

A. I think I did. I think we did not tell Everitt any- 
thing about it. 

Q. You think you did not? 

A. Yes, sir; I think we did not tell him anything about 
it—that is, after we tried to get him to buy it. 

Q. Then you did conceal it from him? 

A. Not in the fore part ; we wanted him to buy with us. 

. But in the fore part you had not communicated with 
Mason ? 

A. I do not recollect how that was, but I know in the fore 
part he had the privilege of buying with us. He said he 
would not buy; it was not good for anything. 

Q. If it was not good for anything, then why did you 
keep all this business from Mr. Everitt ? 

A. I do not know that we should tell him anything more 
than anybody else. We had given him up entirely. He 
would not buy with us, and we had given him up entirely. 

Q. I know that you had given him up, but that is not an 
answer to me at all. You did keep it from Mr. Everitt, did 
you not 

A. I do not know that we did; I have no recollection 
about that ? 

Q. Did you tell him? 

A. I have no recollection about that. 
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If you had told him, would not you recollect it? 
. Very likely. 
And you do not recollect it ? 
. IL do not recollect it. 
You will not swear that you did tell him? 
. After suit was commenced [ will not swear that I wala 
anything to him about it. 

Q. If you were so careful about having all this to your- 
selves, and were so careful about communicating any of these 
facts to Mr. Everitt, is it not very probable that you caution- 
ed Mr. Stevens not to tell Mr. Everitt during these trans- 
actions ? 

A. Mr. Stevens had nothing to do with the transaction. 

Q. Please answer my question. My question was, if you 
were so careful about having all this to yourselves, and were 
so careful about not communicating any of these facts to 
Mr. Everitt, is it not very probable that you cautioned Mr. 
Stevens not to tell Everitt during this transaction ? 

A. I have no recollection about that. 

Mr. Otterson.—I object to the witness being asked to state 
about probabilities. He has a right to answer about facts. 


POPOre 


By Mr. Bowman. 


Q. What is your answer ? 

A. It is not probable that I should say anything more to 
Stevens than to any other of our employes. 

@. You were present at Mr. Mitchell’s office, were you 
not, during the interview referred to in your examination by 


Mr. Mitchell ? 


A. Oh, yes, sir. 

Q. Did you tell Mr. Everitt, or Mr. Mitchell, as counsel, 
on that occasion, that you owned the Stark patent ? 

A. I do not recollect what was said at that time. There 
was very little said there in Mr. Mitchell’s office, at that 
time. 
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Q. You say that you gave Mr. Mason no instructions to 
keep the Stark patent from the record ! 

A. No, Sir. 
You did not give them ¢ 

A. Not to my knowledge. I did not know there were 
such instructions given. 

Did not Mr. Mason, as your attorney, advise you not 

to have them on record, lest Everitt might find them out? 

\. I do not recollect anything of the kind. 
(). Well, you know they were not put on record, do you 
A. Yes, sir. 
(. And do not you know that that was by the advice of 
your counsel, Mason ? 

A. Yes, SIP. 
(). And did not he tell you why he would not put them on 
record ¢ 

A. I do not recollect. He had the whole thing in his 
hands, to manage just as he pleased. He was the man who 
managed the matter, and it was all in his hands. 

(. Then you do recollect his telling you not to put them 
on record ¢ 

A. Never. 

(). But you do not recollect the reason for it? 

A. No, sir, I recollect nothing about it. 
). Why were they not put on record ? 
A. Oh, I don’t know. Iam not a lawyer. 


). Did Mr. Mason ever tell you why they were not? 
A. No, sir; not to my recollection. 
Why did you take Mr. Stevens to Washington with 
you when you went to see Mason about this, with Stark ? 
A. I did not take him. 
Q. You all went there together, did you not? 
A. I have no recollection of Stevens going down with 
Stark and myself. He might have been there; but I have 
no recollection of it. 
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Q. Then you do not mean to say he was not there ? 

A. I have no recollection of his being there. 

Q. Your recollection may be very imperfect about it, then, 
may it not? 

A. Well, | am pretty sure of it. I know I never employed 
him to go there. 

Q. He went on his own responsibility, did he not, with the 
understanding he had with your firm? 

A. If he went down, he went on his own responsibility. 

Q. Were not you to give him an interest in it if he suc- 
ceeded ? 

A. No, sir. 

Q. No interest at all ?—he was doing this for the love of it? 

A. He was going to get up a bed, away from everybody 
else, you know ; that was what he was trying todo. He was 
not going to interfere with Mr. Maine, or Mr. Stark, or Mr. 
Everitt. He agreed to get up a bed; and, if he got up one, 
to let us have it for a dollar royalty. That is all I know 
about his bed business. 

Q. Were not you also trying to get up a bed by which you 
could escape the royalty to Mr. Everitt ?—was not this the 
object of your going into this arrangement with Stark? 

A. We were obliged to Luy Stark out, or stop our busi- 
ness: or, at least, we were advised by our counsel to that 
effect. 

Q. I suppose if Mr. Stevens could have made any arrange- 
ment with Mr. Stark by which to purchase his interest in his 
patent on better terms than you did yourselves, you would 
have had no objection in taking the patent from Stevens, 
would you? 

A. We never employed Mr. Stevens 

Q. Will you answer my question ? 

A. If he had a bed? 

(). Yes, sir. 

A. He did not know anything about Stark’s patent. We 
knew of it before Mr. Stevens did. Stark came there; and 
some of our folks told Stevens about it. 
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Q. That does not answer my question, although I am very 
glad you stated that. My question is: If Stevens had made 
terms with Stark satisfactory to you, you would have ac- 
cepted those terms, would you not! 

A. I do not know as I understand that. 
©. You do not understand that ¢ 

A. Please repeat it. 

Q. If Stevens had made terms with Stark, and purchased 
the patent from him upon terms which were satisfactory to 
you, would you have adopted Stevens’ work ? 

A. Well, perhaps we should. We might have bought the 
Stark patent from him. If he had found the Stark patent, 
ind bought it, we would have been obliged to buy it from 
im or Stark. 

. You made no objections to Mr. Stevens operating in 
your establishment for the purpose of getting up a bed, did 
you! 

A. No, sir; not at all. He was working at his own re- 
sponsibility. 

@. And you furnished the material and the room? 

A. Yes, sir. 

Q. And you made no objection to anything he might have 
done to acccomplish the purpose which you were after, which 
was to get up a bed which would defeat Everitt’s ? 

A. Not particularly Everitt’s any more than it was every- 
body else’s bed. That is what he was to do. He was to 
make a clean sweep. 

@. What interest had you in anybody else’s bed ? 

A. He was to go ahead of everybody else. 

@. What you wanted to do was to get a bed which could 
be made cheaper than Mr. Everitt’s bed, and which would 
make Mr. Everitt surrender a portion of his royalty, or all 
of it? 

A. If he could get up a bed which could be made cheaper, 
we would have put it in the market. 

@. Will you not answer my question. Was not that your 
object ? | 
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A. Of course, we wanted to get up a bed as cheaply as we 
could. 

Q. And you finally made your own terms, through Stark, 
with Mason and Mr. Stevens together? 

A. Mr. Stevens had nothing to do with it. 

Q. After you did that, you had no use for Stevens ? 

A. We made our terms with Mr. Stark. We had had no 
use for Stevens for several months before Stark came. 

Q. You found that you could do better with Stark your- 
selves, is not that it? 

A. I do not know how well Mr. Stevens could do with 
him. 

Q. Well, in your judgment, you thought you could do 
better with him than he could? 

A. Ithoueht [was as capable of trading for the Stark 
patent as he was. 

Q. And you did the trading with him yourself ? 

A. I did the most of it, I think. 

Q. Did anybody else have anything to do with it? 

A. Well, Mr. H. S. Hale was with us occasionally, and 
some other members of the firm. 

Q. You do not mean to say there were no telegraphs sent 
to Washington on this business, do you? 

A. I do not say that. 


Re-examined. 
By Mr. Otterson. 


Q. My understanding is that Mr. Stevens’ efforts to get 
up such a bed as he proposed were a perfect failure ? | 

A. A perfect failure; yes sir. 

@. And that was the end of it? 

A. It was not good for anything. He never got up any- 
thing that was worth a penny. 
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By Mr. Bowman. 


Q. Did not you offer him several hundred dollars to get 
him to sign papers for what he did get up? 

A. Nothing on the bed business. It was the chariot chair, 
and he said he would throw in what was on the bed. 

Q. And you were willing to pay him for it, were you not ? 

A. No, sir; we were willing to pay him for the chair, and 
he threw in the bed. I did not consider it worth anything 
myself. 

Q. Will you explain to me, then, why you paid such emi- 
nent counsel as Mr.-Howson to prepare the papers for you, 
including his invention in the bed, if you did not consider it 
worth anything ? 

A. I hardly know. We did not know but what there 
might be something, you know; but we did not have any 
such idea when we bought it—at least it had not been talked 
over with the concern—that there was anything in it. 


C. Warren Hale recalled and examined. 


By Mr. Otterson. 


Q. Do you recollect Mr. Stark calling at your place of 
business in Sixth street ? 

A. Yes, sir. 

Q. Did he leave any papers relating to his patent in your 
office on that occasion ? | 

A. No, sir; not a thing. 

Q. Did you tell Mr. Stevens that he had done so? 

A. Never had any conversation with Mr. Stevens about 


Mr. Stark. 
Cross-examined. 


By Mr. Bowman. 
Q. When did Mr. Stark call there ? 
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. He called in the early part of February, 1878. 
. What time in February ? 
. It was the early part; I cannot tell you the exact date. 
Can you tell me what week it was or the month ? 

. Along in the first of February. 
Was it about the 9th of February ? 
. It might have been before that; I cannot tell; I know 
it was along in the first part of February. 

Q. Who called with him ? 

A. Nobody. 

Q. What time of the day was it? 

A. In the morning. 

Q. Was Mr. Stevens then working for you? 

A. I cannot say. It seems to me he was.: 

@. Was he in the shop on this morning ? 

A. I cannot say, now. [am not in the shop all the time, 

Q. What did Mr. Stark leave with you? 

A. Nothing. 

Q. Did not he leave a copy of his patent? 

A. No, sir. 

Q. Did you see Mr. Stark after that ? 

A. Isaw him, now and then. He said then that he was 
going to Washington. 

@. Stark said so? 

A. Yes, sir; Stark said in the morning he was going to 
Washington. 

Q. You saw him frequently after that, did you not? 

A. I might have seen him when he came back from 
Washington. 

Q. Did you ever see a copy of his patent ? 

A. I cannot say. 

Q. Do you know whether or not he left a copy of his 
patent at your office? 
A. Not to my knowledge. 
Q. He might have left it there and you have not seen it? 
A. That I cannot say. I am usually in the private office 
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there, where any such thing would be left. 

Q. But it might have been left and called to Mr. Stevens’ 
attention, without your knowing it, and some other mem- 
ber of the firm might have known it? 

A. Hardly so. 

Q. Did you have all the dealings with Stark in this in- 
stance ¢ 

A. No, sir. 

@. Then could not he have been with other members of 
the firm and have left the papers with them ? 

A. He might have done so; that I cannot say. 

@. You had various interviews with Mr. Stark and Mr. 
Stevens about this business, had you not? 

A. Never had any conversation with Mr. Stevens in re- 
gard to Mr. Stark. 

.Q. Never opened your mouth to him? 

A. No, sir. 

Q. You seem very emphatic about some things? 

A. [am emphatic on that—strong. 

Q. Had any other member of your firm any conversation 
with Mr. Stevens about the Stark patent ? 

A. That I cannot say. 

@. You cannot say ? 


A. No. 
Q. Why cannot you speak as emphatically on that sub- 
ject ? 


A. Why, he might have talked somewhere else. I can- 
not tell. 

Q. But in your presence ? 

A. Not in my presence. 

@. Do you remember the occasion when Mr. Stark, Mr. 
Stevens and Mr. Kilburn all went to Washington together 
about it ? 

A. No, sir; I do not. 
@. You do not? 
A. No, sir; I donot. I recollect when Mr. Kilburn and 
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Mr. Stark went, but I do not recollect Mr. Stevens going. I 
did not see him go. 

Q. You did not see him go ¢ 

A. No, sir. 

Q. And you do not recollect anything about their all 
going together ? 

A. No, sir; I do not. 

Q. Do you remember Mr. Stevens going to Washington 
and taking the papers down, and then Mr. Stark and Mr. 
Kilburn following after him ? 

A. No sir. 

@. You do not remember that? 

A. I do not remember any such thing; no sir. 

(. Do you remember about in March, 1878, after that — 
I mean after the time when Stevens took the papers alone, 
and Stark and Kilburn followed after him—all three of 
them going down together to Washington ? 

A. No sir. 

Q. Do you remember that Mr. Stark stayed in Washing- 
ton, and Mr. Kilburn and Mr. Stevens came home to Phila- 
delphia together ? 

A. No sir; I do not remember any such thing. 

Q. Then you do not remember much of what did take 
place about that time? 

A. How can I tell what took place in Washington when I 
was not there? 

Q. Iam not asking you about what took place in Wash- 
ington. I am asking you about what took place in your 
own business office in Philadelphia ; and I ask you whether 
you do not remember any of those business transactions ? 

A. I do not. 

@. You say you do not? 

A. I do not. 

Q. Do you remember anything about Stark and the Stark 
arrangement and about his patent and about his arrange- 
ments with Mason? 
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A. I think my testimony will tell you what I recollect. 
& 


he not? 

A. He might have been. 

(). He might have been’ 

A. Yes sir. 

(. Do you not know whether he was or not? 

A. I could not without referring. 

@. You could not tell without referring ? 

A. I could not tell you; no sir; because I know he was 
off and on. 

@..If you ecannnot tell without referring whether he was 
working there or not, how is it you can speak so emphati- 
eally in denial as to his having a conversation with you on 
this subject ¢ 

A. I know Stevens was around there; but I cannot say 
whether he was working or not. He might have been 
working on his own account. That 1 cannot tell. 

(). Do you remember telling Mr. Everitt, when Stark first 
came here, that he had been here and gone to Washington, 
and, thereupon, Mr. Everitt told you that he would like to 
know when he returned, as he would be pleased to see him. 

A. I do not recollect Mr. Everitt tellmg me any such 
thing. I recollect telling him that Mr. Stark had been 
there, and that Stark said that we were infringing on 
him, and that Mr. Everitt said, “ Pooh! let him snap his 
whip, or erack his whip,” or something lke that, “ 1t don’t 
infringe.’ 

@. Do you not remember Mr. Everitt asking you to let 
him know when Stark came back? 

A. No sir; don’t recollect any such thing. 

(). Well, you saw Stark back here, after that, did you not, 
for months ¢ 

A. He was there; I cannot tell you how long. 

Q: Until the 8th of May, 1878, was he not? 


A. I cannot tell you. 


Stevens was then working in your establishment, was 


459 


Q. Well, for several months ? 

A. He was there fora month or two. 

Q. And during the whole of that time, and when he was 
away, did you ever tell Mr. Everitt ? 


A. No. sir. 


ba Q. Why did you not ? 

A. Because I had no oceasion to. 

Q. You knew that Mr. Everitt wanted to see him, did you 
not ? 

A. No, sir; he never told me he wanted to see me. 

@. Did not you know that they were both in there at the 
same time, and you never called Mr. Everitt’s attention to 
the fact, but let Mr. Stark go out without Everitt’s knowing 
it ? 

A. I know I never ealled his attention to the fact. 

Q. Why did you not? 

A. Because I had no occasion to. 

@. You had no oceasion to? 

Toa A. No, sir. 

@. What! When you knew that Stark claimed to have a 
patent which he claimed was infringed upon by Mr. Everitt, 
and he was on here making threats to bring suit against you 
and against Mr. Everitt, do you mean to say that you had 
no occasion to tell Mr. Everitt that that was his antagonist, 
when they were both together in the same store ? 

A. Mr. Everitt did not seem to care anything about— 

Q. Will you not answer that question ? 

A. He said, “ Let him snap his whip, or erack his whip,” 
and, if this was the case, [ did not think I had any right to 
interfere. I knew Mr. K:lburn always attended to the other 
thing ; I did not meddle with it. 

6 


Q. Did not you think it was Mr. Everitt’s right to know 
what this man was, and who he was, when he was threaten- 
ing suit, as you have testified to. 

A. I thought, from what Mr. Everitt said, that he did 
not care, and that he would let him snap his whip. 
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Q. And you did not think it was worth while to point the 
man out to him, so that he might know him? 

A. I do not know whether they were ever in there to- 
gether. [am sure [ cannot say now. 

Q. If Stark was your antagonist, and threatening these 
suits, why were you keeping him in your establishment and 
around here for so many months ? 

A. You will have to go to somebody else for that explana- 
tion. 

Q. That is your answer, is it ? 

A. That is my answer. 

). Well, I am satisfied with it, if you are. 
A. Lhope you are. 
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re-examined. 
By Mr. Otterson. 


@. Did Mr. Everitt ever ask you to introduce him to Mr. 
Stark ¢ 

A. No. 

Q. Did Mr. Stark ever ask you to introduce him to Mr. 
Everitt? 

A. No, sir. 

Q. Do you know of such a circumstance as the two being 
in the store together at the same time ? 

A. No, sir; I do not. 

Q. When did you first hear of such a thing, if 1t was ever 
true ° 

A. Why, in this office. 

(). In this examination—this minute? 

A. Yes, sir. 

Q. Did you ever hear of Mr. Everitt asking anyone to in- 
troduce him to Mr. Stark ? 

A. No, sir. 

q): Or express any desire to make Mr. Stark’s acquaintance? 
A. No, sir. 
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Henry 8S. Hale, recalled and examined. 


By Mr. Otterson: 

Q. Did you ever give to Mr. Stevens any assignment to 
you, made by Stark, of the Stark patent, that he (Stevens) 
might take it to Washington ? 

A. No, sir; I never did. 

Q. He says that the paper that Mr. Stark executed, called 
an assignment, was handed to you by him (Stevens), and he 
took it to Washington ? 

A. I never saw that paper that you have reference to. 

Q. Did you ever take steps to cause Mr. Stevens’ arrest, or 
did you ever threaten him with any such proceeding ? 

A. No, sir; I never did. 

@. Nowhere ? 

A. No, sir. 

Q. Did you telegraph Mr. Mason, directing him to hold 
the record of any paper or assignment of the Stark patent 
held by him ? 

A. Never. 

(). Was there ever an interview in your office, on Sixth 
street, or in this city, in which it seemed to be necessary for 
such a telegram to be forwarded, and did you ever make 
the feint to forward any such thing ? 

A. I never did. 

@. Have you ever manufactured bedsteads, under this 
patent, with a removable bottom-board ? 

A. Wenever have, from the beginning to the end. We 
did not consider it practical to make them in that way. I 
understand that the movable bottom-board is contained in 
Mr. Everitt’s first claim, but we never used it. 

Q. Have you a patent for the spring bed you use in your 
bedstead ? 

A. Yes, sir; we have a separate patent, which was taken 
out sometime after we commenced to use the bedstead. 


Q. Where is it ? 
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A. It is here. 

(Letters Patent, No. 160,185, for improvement in bed bot- 
toms, produced by the witness and offered in evidence by 
Mr. Otterson ; the Letters Patent marked “ No. 71, February 
9, 1880, R. A. W.”) 

- Q. Is that the bottom you use invariably in these bed- 
steads where a spring bottom is required 

A. That is the bottom we use principally. Occasionally 
we use a bottom of some other man’s invention. 

Mr. Otterson.—Under the call made upon me by the plain- 
tiff, [ now produce the silver medal from the Franklin In- 
stitute, with certificate. 

The certificate is of date of October, 1874, No. 12, signed 
by Coleman Sellers, President, and William H. Wahl, Sec- 
retary, “as a testimonial of the skill and ingenuity displayed 
in KE. E. Everitt’s patent folding bedstead.” 


The medal is inscribed “* Reward of skill and ingenuity of 


Hale, Kilburn & Co., Philadelphia, Pa., for E. EK. Everitt’s 
patent folding bedstead, 1874.” 

(The certificate and the medal offered in evidence by Mr. 
30wman, but not marked by the Master, being considered 


sufficiently described.) 


Mr. Bowman.—(To the witness): Are the medals and tes- 
timonials you have produced here to-day all that you have 
in reference to the Everett bedstead and improvements * 

The Witness.— Yes, sir. 

Mr. Bowman.— W here is the Centennial Medal ? 

The Witness.—lI have it here. That was given for house 
furniture, and is so stated on the diploma, which I will pro- 


duce. 
By Mr. Bowman. 


. That covers the Everitt bedstead, does it not ? 

A. We had the bedstead there at the time. 

Q. And you advertised the bedstead as having carried off 
the Centennial medal, did you not? 


463 


A. It may have been so; I suppose that was included in 
the medal * 

Q. There was no other bed there except that, was there, 
that carried off the medal ? 

A. None that I know of. 

@. You have spoken about certain papers which were 
taken to Washington, and Mr. Otterson asked you whether 
Mr. Stevens took them, and I think you said no, did you 
not ? 

A. I said I did not hand them to Mr. Stevens. 

@. Who did hand them to Mr. Stevens ? 

A. I could not tell you. To the best of my knowledge 
Mr. Kilburn took those papers to Washington himself. 

@. You are not sure about that ? 

A. No; Lam not positive about that ? 

Q. What you are positive about is that you did not hand 
them to Mr. Stevens? | 

A. That I am very positive about. 

@. What papers have you reference to ? 

A. It is the first agreement or contract to purchase the 
Stark bed, I suppose they have reference to. That paper I 
never saw. 

Q. What papers have you reference to when you say you 
did not hand them to Mr. Stevens? 

A. Well, that is the paper. 

Q. Then you have not reference to the specifications and 
assignment of the Stark patent ? | 

A. Possibly, Mr. Stevens may have referred to those 
papers as a whole; but I do not know whether he did or 
not. I never saw them. 

Q. Who took those papers to Washington—the specifica- 
tions and assignment of Stark’s patent ? 

A. I say that my impression is that Mr. Kilburn took 
them to Washington. 

Q. They were witnessed and signed in your office, were 


they not? 
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A. I think they were forwarded from Washington to 


Philadelphia to be signed. 

Q. And they were signed and witnessed in your office, 
were they not? 

A. Yes, sir; according to the witnesses I should say they 
were. 

Q. Do you know as a fact that they were? 

A. I should say they were, although I never saw those 
papers. It would not be very likely that Mr. Roberts and 
Mr. J. B. Kilburn would go to Washington to sign those 
papers. ‘They probably were done in our ofiice. 

@. And the only means that you have of knowing that 
they were executed in your office you get from the signa- 
tures of the witnesses ? 

A. Yes, sir; I was very busy about that time, I know, 
and the only paper that I saw was the due bill I drew in my 
own handwriting, at the request of Mr. Kilburn. 

Q. You had not much to do with the Stark arrangement, 
had you? 

A. I was present a good deal of the time; yes, sir. 

Q. If you were present when the most important papers 
were executed and acknowledged, would not you be likely 
to 1emember it? 

A. I have just stated that I was not present when those 
were signed. I was present when a good deal of the talking 
was going on. 

Q. I suppose it is very probable that a good deal was done 
and said which you have not remembered ? 

A. There might have been a good deal done and said 
which I did not see or which did not come under my notice. 

@. Do you pretend to remember all that was said and 
done about this Stark business, which did come under your 
notice ? 

A. No, sir; I do not. 

Q. Who forwarded the papers to Washington ? 
A. I could not tell you that. 
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(. Do you know anything about it? 

A. Indeed I could not tell. 

Q. Do you remember Stark and Stevens and Mr. Kilburn 
all going there together ! 

A. No; I do not remember that circumstance. I remem- 
ber Mr. Kilburn going down to Washington, and, at the 
same time, that I heard it stated, afterward, that Stevens 
was there; but [ really could not say positive. 

Q. Do you remember when that was ¢ 

A. No; I do not. 

-Q. Do you remember telegraphing, or some of your firm 
telercraphing to Washingnon to notify Mason not to put the 
specifications on record in the Stark patent ? 

A. There was no such telegraph ever left at our office to 
my knowledge. 

Q. Not to your knowledge? 

A. Not to my knowledge. I certainly never wrote one. 

Q. Do yon remember a telegram being sent notifying 
Mason not to put the reissued specifications on record ? 

A. No, sir; I do not, and | am very positive there was 
none sent. 

Q. Why are you so positive ? 

A. Mr. Stevens states that I wrote and sent one—that I 
know I am very positive about. 

Q. Why are you so positive about it; you are not posi- 
tive about other things that occurred at the same time. 

A. Because I had no occasion to write any such telegram, 
and I know I never did. 

@. You know those papers were not put on record at that 
time, do you not ? 

A. They were not. No, sir. 


Mr. Otterson (to Mr. Bowman).—Do you mean _ the 
specifications now and the papers for a reissue ? 
Mr. Bowman.—Yes, sir; and the assignment. 
The Witness.—I have reference to the formal assignment, 
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Mir. Bowman. 


). Why was it not put on record ? Was it not by virtue 


of some order or direction from the defendants ? 
A. From Mr. Mason, it was. 


), As eounsel] for the defendants ? 


A. As I understand it, it was so that the title of the 
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nt should not go out of Stark’s name, and Mr. Mason 
hold the formal assignment as an escrow. 


) What do vou mean by an eserow ? 


A. As Il understand by that it is not to be an assignment 


until it is delivered ; not to be considered SO. 

. Do not you mean to say that the object was to keep 
everything from the record which would show an assign- 
ment from Stark ? 

\. The only object was just what I stated,so that the title 

iid not go out of Stark’s name, and so that Mr. Stark 
uld bring a suit in his name,and he so ordered Mr. Mason 
as | understand it. 

Q. But the title did go out of Stark’s name, and you exe- 
‘uted the papers taking it out of Stark’s name ? 

Objected to by Mr. Otterson because that is a question of 
a 


(). Did not you buy the Stark patent, and pay for it, and 


were not the papers formerly drawn up and executed by Stark 
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you; were not the papers regularly drawn and prepared 


ee 


rning the title to you, and signed and witnessed by your 


\. Yes. sir: I should say it was. 
LJ. And you paid for it? 
A. Y es. sir. 


#3 


And took a receipt for the money, did you not? 


a 

A. Yes, sir; but it was understood by all parties that Mr. 
ason was to hold that assignment, and it was not to go into 
ce as an assignment until 1t was delivered. 
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@. And Mr. Mason was then your attorney and acting for 
you, was he not? 

A. Yes, sir; he was also the agent of Stark at that time. 

(). If you were paying your money for a patent, and tak- 
ing an assignment of it, why were you so anxious to keep 
your title from the record, and why were you so anxious to 
have Stark sue you ? 

(Objected to by Mr. Otterson as not being cross-examina- 
tion, and because whatever explanation the witness was able 
to give on this subject was given on a previous occasion, and 


there is no necessity for repeating it here.) 


A. That is just what I was going to say, because I ex- 
plaine it on a former oceasion. 


Q. [ would like you to explain again, if you were paying 
your money for a patent and taking an assignment Of it. 
Why were you so anxious to keep your title 
cord, and why were you so anxious to have Stark sue you ? 

A. That was to see if it would not have some bearing on 
Mr. Everitt, as we were paying Mr. Everitt a very heavy 
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royalty, an exorbitant royaity, ror a patent which. O all 
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appearances, was literally good for nothing, an 
though we ought to have some modification of that agree- 
ment, aiter being obliged to £0 to the eX pense of the Stark 
patent. Mr. Everitt always refused to do anything about it 
or to reduce his royalty one cent, and made the remark that 
before he would do so he vould lose the whole of it. 

Q. But you agreed to pay him that royalty, did you not ? 

A. Yes, sir; we supposed then, when we made that agree- 
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ment, that we were buying a folding bedstead, and_ that 


there was no other such patented bedstead in existence ; but 


we have found since that there were a great many bedsteads 
patented betore that, and both of his claims were so narrow 
that they would hardly hold water, and we felt as though 


we had actually been swindled by Mr. Everitt in his selling 
us a patent that was so weak. 
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(. You see you did not discover that Mr. Everitt’s bed- 
stead was worthless until you found his royalty was amount- 
ing to a large sum, and you wanted to get rid of it? 

A. We did know it before; but we should not have ob- 
jected to it in the least if the Stark and Maine patents had 
not come up. 

Q. If his patent was entirely worthless, and he was 
swindling you, why did not you stop paying him the 
royalty; why did you resort to all this scheming and 
manceuvring to prevent him getting his royalty ? 
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Mr. Otterson.—I object to the counsel for the plaintiff 


using the words scheming and manceuvring, as offensive. 

Mr. Bowman.—lI did not object when your client accused 
mine of swindling him. IL allowed your witness to call Mr. 
Everitt a fraud; however, you have put your objection on 
record, and now the witness will answer the question. 

The Witness.-[ do not mean to say here that Mr. 
Everitt swindled us in point of law; but I do say that he 
sold us a patent that was just as near good for nothing as 
could be. We supposed when we bought that patent that 
we were buying a folding bedstead, and that there was no 
other folding bedstead in existence. 


Q. Do you mean to say that you bought Mr. Everitt’s 
patent ? 

A. I mean to say, when we made the agreement with 
Mr. Everitt, he sold it to us subject to a royalty. 

Q. He sold it to you subject to a royalty. Do you mean 
to say that? 

A. That is what I understand. 

(). Do you mean to say that he sold you his patent subject 
to a royalty? 

A. Well, that was the time we made the agreement with 
Mr. Everitt, and that is what I supposed. 

Q. If you thought the Everitt bedstead was a swindle, 
why did you manufacture and sell so many of them. Were 
you willing to link yourself to a swindling thing ? 
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Mr. Otterson.—-The witness has said no such thing. He 
has not spoken of the bed as a swindle in my hearing, but 
he has spoken of the contract that Mr. Everitt made with 
them being under a misrepresentation, Inasmuch as they 

i” were not informed of the existence of any other patents 

covering the same subject-matter. 

The Witness.—That is exactly what I mean. 

Mr. Otterson.—The bed itself was not a swindle. 

Mr. Bowman (to the witness).—Now, as Mr. Otterson has 
had his remark put upon record, and as you have agreed 
with him, I will have an answer to my question despite Mr. 
Otterson’s objection. 

The Witness.—I did not say that it was a swindle. 

Mr. Bowman.—lI will have the testimony read by the 
stenographer. 

The Stenographer.—The testimony is, ‘*‘ We supposed then, 
when we made that agreement that we were buying a folding 
bedstead, and that there was no other such patented bedsiead 
in existence; but we have found since that there were a great 
many bedsteads patented before that, and both of his (Kver- 
itt’s) claims were so narrow that they would hardly hold 
water, and we felt as though we had actually been swindled 
by Mr. Everitt in his selling us a patent that was so weak.” 

Mr. Bowman.——Now, after listening to what has been read 
by the stenographer, answer my question: If you were feel- 
ing that you had been swindled by Mr. Everitt by this patent 
of his, which you say was utterly worthless, why were you 
willing to manufacture so many of them, and continue in 
the manufacture for so many years? 

A. We felt as though by Mr. Everitt not informing us of 
the Stark and Maine patents, at first, which, if he had done, 
7 we could have bought them. probably, for a song—the Stark 

patent, at least—and then made the thing strong, and he not 
having them, we felt as though we were paying him an enor- 
mous price. I[ would just say here that I do not say it was 

a swindle, and do not mean to be understood in that way. 
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Q. If Mr. Everitt’s patent was so worthless, as you have 
sald, why were you still willing to pay him royalty, even af- 
ter you had bought Stark’s patent ? 

A. Of course we were willing to divide the thing up—to 
fix the thing up with him, if we could—but he refused to do 
anything. 

(. Even after you had Stark’s patent, did not you continue 
to pay Mr. Everitt royalty on his patent, to the full amount? 

A. I believe we did, according to agreement. 

@. Do not you know you did ? 

A. Yes, sir; I think we paid him up to the time of the 
notification of the Stark suit. 

Q. If Mr. Everitt’s patent was worthless, why did you 
pay him this royalty % 

A. Well, we had the agreement before us, and, of course, 
we thought best to pay it. 

(). ut you did not agree to pay him for a worthless thing, 
did you? 

A. No, sir; but we did pay it. 

(. And the fact that you did pay it is the only reason you 
can give for paying it, 1s it? 

A. Yes, sir. 

Q. And at the very time you were paying it, you were 
the owner of the Stark patent ? 

A. The title was not in our name. 

@. You mean that your name was not on record, do you 
not ¢ 

A. Yes, sir. 

( 


.). But it was in your name, was it not ? 
A. It was in our name, but it was not delivered, and was 
not to be considered ours until delivered. 

@. Was it not to be delivered to your attorney, Mr. 
Mason ? 

A. It was held as in escrow by Mr. Mason, and Mr. Stark 
was to engage Mr. Mason as his agent to commence the suit 
and proceedings just as they have been done. 
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Q. Was not Mr. Mason your attorney also ? 
A. Yes, sir. 
. And did not you pay him for that work ? 

A. Yes, sir; we did. 

Q. Then how was Mr. Mason Stark’s agent and attorney ? 

A. All I know about that is what Mr. Mason says. 

@. He could not serve both sides, could he, in the same 

A. All I know is what Mr. Mason said. 

Q. What do you mean by holding papers in escrow ? 

A. Just as I said before; 1 am not familiar with the 
term. 

Q. Where did you get that term from? 

A. The first I neard of it was in this connection. 

Q. Where did you first get that term. I want to know 
something about it. I thought I understood what holding 
papers in escrow meant, but | confess I do not understand 
its application in this case » 

A. Iam not a lawyer myself, and could not tell you. 

Q. You used the word ‘‘ escrow,” and where did you get 
it from ? | 

A. I heard it first in connection with this case. 

Q. Who told it to you first ? 

A. I heard it in connection with this affair. 

®. From whom? 

A. Possibly Mr. Kilburn might have spoken to me about 
it on his return from Washington, that Mr. Mason was to 
hold it in that manner, and that 1t was to be considered an 
assignment until it was delivered. 

Q. Are you quite sure that is where you got that word 
from ? 

A. I say possibly he might. 

@. Then you are not sure of it? 

A. I am not sure of it. Possibly the first I saw of it 
might have been on the assignment that was sent to us. [ 
sannot say as to that. I know that was the understanding 
that it was to be held that way from the beginning, 


Mr. Otterson.— We close. 


Adjourned until Monday next, Feb. 16, 1880, at 3 P. M. 


Philadelphia, Monday, Feb. 16th, 1880. 
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Parties met at the office of the Master. Present. the 
Master, Mr. Otterson, Mr. H. S. Hale, Mr. Bowman,and Mr. 
Everitt. 


Plaintiff's rejoinder evidence. 
David W. McElroy sworn and examined. 


By Mr. Bowman. 


@. What is your business ? 

A. At present I am unemployed. I was a clerk in the 
Philadelphia Post-office a few weeks ago. 

Q. Were you formerly in the employment of the defend- 
ants, the Hale & Kilburn Manufacturing Company ? ae 

A. No, sir; I was in the employ of Hale, Kilburn & Co. | 

Q. When did you leave their service ? 

A. I cannot recollect; I do not remember. 

Q. What were you working at there ? 

A. Well, the last time I was there I was working fitting 
those Everitt beds, and getting them ready for shipment. _ 

Q. Are you familiar with the spring bottoms used in those 
beds ? 

A. Well, I was at that time—-the springs used at that 
time. I have been informed they are different now. 

Q. Never mind your information; speak only of your 
own knowledge. 

A. I was, at the time I left there. 

Q. Will you state whether or not those spring bottoms 
differed from the spring bottoms used in other beds? 

A. Well, they were made a little different. They were 
made alike, but there was a difference in the y ray they were 
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finished, that is, fitted. Those that were for ordinary beds 
had ties on the bottom, or cross-ties, which those for the 
spring beds had not. 

(). Those tor the Everitt bed had not the ties on the bot- 
tom ? 

A. No. 

Q. Look at those cuts (the drawing pinned on page 11 of 
Exhibit No. 68, and the drawing above it, shown witness), 
and be kind enough to state which of those drawings repre- 
sents the bottom for the Everitt bed ? 

A. This drawing (referring to the piece pinned on page 
11 of Exhibit No. 68). ; 

Q. That represents the bottom of the Everitt bed ? 

A. Yes, sir. 

Q. What does the other cut, printed on the page of the 
book just above the one you have indicated, represent ? 

A. It represents the spring bottom for an ordinary bed. 

Q. Can you explain as to how these bars (referring to the 
drawing) are made to fit in the bedstead ? 

A. Yes, sir; there was at that time an iron saddle that 
was fastened on the side of the bed, and these slats fit into 
these castings. 

Q. Was there any difference as to the leneth between the 
front one and the others? 

A. Yes, sir; the one at the head was shorter, cut off 
shorter than the others, and I think was narrower. 

Q. Then in those respects they differed from the ordinary 
bottom in an ordinary bed ? 


(Mr. Otterson objected to the witness being led and coached 
in this way.) 

Q. Is that so; in the respects you have mentioned, the 
bottoms for the Everitt bed differ from the bottoms used in 
the ordinary bed ? 

A. In the respects | have mentioned ; that is, in the ties, 
and this fitting in saddles. 
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¢ 
(Objected to by Mr. Otterson.) 


A. They are, because the top one is narrower and shorter 
(). I call your attention to the bed No. 8, on page 6, of 


is exhibit, No. 68 showing a bed with a looking glass 


front. Please state whether those beds. finished as this cut 


resents, were manufactured by the defendants, and 
shed in the way represented in this cut for their stock in 


. [| eall vou attention to one in ebony, on page No. 15 


the same exhibit: can you state whether those were 


anutaetured in ebony finish also tor their stock in trade ° 


(( \bjeeted to by Mr. Otterson.) 


A. That is the way they were finished; some of them. 
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). That is the ebony finish ? 
\. Some of them were finished in ebony, some plain, some 
ferent woods. 
Cross-examined. 
Mr. Otterson. 


Q. Do you say they were beds finished in ebony and gilt 


he time you were in the employ of Hale & Kilburn? 


] 


A. Not the entire bed. ‘They were finished; that is, the 
uldings, ete., were-finished in ebony. 


— 
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q. Were the beds finished in ebony while you were in the 
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loy of Hale, Kilburn & Co. ? 


A. Some of them were. 

(). Were they so made up and kept in stock ready for sale, 
were they finished in that way to suit the taste of the 
ticular customer who ordered them ¢ 


A. That 1 cannot answer, because I merely had the finish- 


after they were finished. Of course, I knew 


(). Are the bottoms for the Everitt bed made expressly 
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nothing about their order books. AIlI done was to put the 
finishing in after they came to me. 

Q. When you say “finishing them after they were finish- 
ed,” you mean adapting them to the particular taste of a 
particular customer ? 

A. No, sir; I mean putting the fixings in; the particular 
things—the saddles. 

Q. Iam talking about the ebony finish 7 

A. They came to me finished with the ebony or the fancy 
woods ; but whether they were for regular stock or for par- 
ticular customers I cannot say. 

®. Tell us, to avoid confusion, what your particular duty 
was in that connection; for what were you employed? 

A. I was employed, I suppose, to do whatever I was told; 
but what I did was to fit these beds and get them ready for 
shipment. 

Q. What do you mean by fitting the beds—getting them 
ready for shipment ? 

A. Yes, sir; that was one thing, and putting in the sad- 
dles on which the springs rested, the cast iron saddles, and 
the weights and springs. 

Q. And then it was no part of your duty to finish the or- 
namental part of the bedstead ‘ 

A. No, SIP. 

Q. Do you know whether the defendants had on t 
floors for sale, and in stock, bedsteads finished in the manner 
indicated by you? 

A. They had them there, but whether they were ordered 
or whether they were in stock [ cannot say. 

(. How many did you see there at a time? 

A. There were a great many, but I could not keep th2 run 
of them. 

Q. I mean how many did you see on the floor of their 
sales room at any time? 

A. There might be one or two to-day, and none to-morrow. 

Q. Whereas there might be a dozen or twenty of other 
finish ? 
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A. Yes, sir; of all finishes and of all styles. 

(). You were inquired of whether they kept those with 
mirror fronts in stock ? 

A. Yes, sir. 

Q. Do you know whether they did that? 

A. They had them in the show room, but whether in stock 
or not I cannot say. 

Q. Did not you know of their changing and taking out the 
panel fronts and putting in the looking-glass fronts to suit 
their customers. 

A. No, sir; I did not. 

Q. How many, with looking-glass fronts dil you ever see 
upon their floor at any one time 
A. Qne or two at a time. 

Q. Did you ever see as many as two? 
A. (think I did: Iam not positive. 

@. You are not positive that you ever saw more than one? 

A. Ata time. 

. And was that for any other purpose than to show a 
mode of finishing ¢ 

A. I cannot tell you whether they were for sale or whether 
they had been ordered. 

©. How long has it been since you left there ? 

A. I cannot remember; I think it was in 1875 that I left 
there. 

Q. These springs that you have spoken of were just as 
easily adapted to any other bedstead, and used in any other 
bedstead, as in the Everitt bedstead, were they not? 

A. I suppose they could have been made that way by put- 
ting these cross-ties on. 

(. What do you mean by “ cross-ties ” ? 

A. Strips put on the bottom of the springs similar to that. 
(Reterring to the first cut on page 11 of Exhibit 68.) They 
were strips upon which the springs rested. 

Q- Do you mean to say that those strips in these beds are 
used in place of webbing in other beds? 
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A. I suppose that is the idea. 

Q. Do not you know ? If you do not know, just say so, 
and do not let us have an evasion. 

A. I do not know, because I never fitted any of those beds 
there. 

®. What bed? 

A. The bed shown in the cut just mentioned. (The first 
cut on page 11 of exhibit 68.) 

Q. You say that this spring is adapted to any bedstead, or 
could be fitted in any bedstead, as well as the Everitt bed- 
stead ? 

A. { said this (referring to the first cut on page 11 of ex- 
hibit 68), was made for others and not for the Everitt bed- 
stead ; and this (referring to the drawing pinned on page 11 
of exuibit 68) was made for the Everitt bedstead. 

Q. But is not this latter as easily adapted to any other 
bedstead as the Everitt bedstead ? 

A. I suppose it would be with these additions. 

Q. With what additions ? 

A. The addition of those strips. These (referring to the 
piece pinned on page 11 of exhibit 68) are made to fit in the 
saddles. 

Q. There is nothing in the spring bed then except the 
mode of fitting, which is different from any other ? 

A. They are finished different. I call that finished, put- 
ting those cross ties on. 

Q. That is merely a means of finishing ? 

A. Yes, sir. 


Re-examined. 
3y Mr. Bowman. 


Q. Please tell whether the bed, to be complete, does not 
require either a spring or slat bottom ? 
A. The Everitt bed ? 
Q. Yes, sir; whether the bed, to be’ complete, does not re- 
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quire a bottom of some kind, either a spring bottom or slat 
bottom ? 

A. Yes, sir; it requires some bottom. 

Q. In order to be complete, without a bottom, there would 
be no place to lay the mattress on, would there ? 

A. No, sir; it would fit against the wood part of the bed. 

@. Then the bottom is a very important part of the bed, 


is it not? 


(Mr. Otterson objects to this mode of questioning the wit- 


ness. ) 


A. I should judge so. 
Nathaniel R. Harris, sworn and examined. 


By Mr. Bowman. 

@. What is your business ? 

A. Iam a designer of furniture, and, in fact, a designer of 
anything where designing is necessary. 

Q. Were you in the employ of the defendants ? 

A. Yes, sir; I was engaged with Hale, Kilburn & Co. at 
one time, some two years ago. 

Q. Were you employed by them to make designs 1n con- 
nection with the Everitt or Champion bed ? 

A. Yes, sir. 

Q. Did.you have anything to do with the designs in con- 
nection with the ebony finish beds, or any of a different 
finish ? 

A. Yes, sir; the mere matter of ebony finish, or ma- 
hogany finish, or rose-wood finish or any of those finishes, 1s 
about one and the same thing. They have to be finished in 
the ordinary finish after the color is applied to any bedstead 
or any piece of furniture. 

Q. Different finishing would simply have a different in- 
fluence as to the different prices. A highly finished bed 
would have a higher price than an ordinary finished one? 


a 
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(Objected to by Mr. Otterson.) 

A. That is all. 

Q. Can you state whether the bottoms in use in the Everitt 
bed differ from the ordinary bottom of an ordinary bed ? 

A. Oh, yes; entirely different. 

Q. Can you state whether or not the bottom of the Everitt 
bed is an important part of his bed ? 

A. It is one of the important points of the bedstead—of 
the press bed, or the wardrobe bedstead, or the Everitt bed- 
stead—whatever name you choose to call it. Ido not know 
what name you gentlemen call it. 

@. State whether, or not, the bed could be used without a 
bottom ? 

A. Well, if it had no bottom, it would not be a bed—cer- 
tainly not, in my way of looking at it. 

Q. Without a bottom, there would be nothing to lie upon 
but the front or casing of the bed, would there ? 

A. Certainly not. 

Q. And the casing is made of very thin material, is it 
not ? 

A. Very thin material, and would not support the weight; 
certainly, not support the weight of two individuals which 
would lie upon it. 

Q. You made the designs for this bed, did you yot? 

A. Yes, sir; I do not know for these, but I made the de- 
signs. I think I made the first. I think I made the design 
for the bedstead that was exhibited in the Franklin Insti- 
tute—that I know—which I believe the gentleman here, Mr. 
Harry 8. Hale, got the premium for. 

Q. Please state whether you made the design for the bed 
which has a mirror in front? 

A. No, sir; I do not know that I ever saw a mirror front 
bedstead ; but that is easily adapted by only taking the panel 
out and putting the glass in. 

Q. I call your attention to the cuts Nos. 3 and 12 on page 
6 of Exhibit 68; please state whether or not those beds were 
designed for mirror fronts ? 
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A. I could not swear that they were designed for mirror 
fronts, because in the ordinary run of trade cabinet manufac- 
turers occasionally, when customers desire it, take out wooden 
panels and put in glass ones, or take out glass panels and put 
in wooden ones. The design of the piece of furniture where 
glass or wooden panels may be requested, makes no difference 
to the designer whatsoever, not as to the original construc- 
That is merely a fancy in regard to the purchaser or 

| could not swear that that was made expressly for 


tion. 
sellers. 
glass, although it may have been so. 

Q. Please tell us, referring to cut No. 3, whether, in a 
bed designed as this one is, with panels or glass in it, if fin- 
ished with glass, in yonr judgment, the mirror would bea 
part of the bed? 

A. It would answer the purpose of a wooden panel. That 
is about all, with the exception that it reflects objects. 

Q. Would it or would it not, be a part of the bed ? 

A. Undoubtedly it would be a part of the bedstead. 

Q. And if the wooden panel was used instead of the mir- 
ror, would, or would not that panel also be a part of the 
bedstead ¢ 

A. Precisely ; the same as the mirror, with the exception 
of the reflection. 

No Cross-examination. 


Hugh McComb, Jr., sworn and examined. 

By Mr. Bowman. 

Q. What is your business ? 

A. lam employed in the firm of Hale & Kilburn Manu- 
facturing Company. 

Q. Have you charge of any special department;? 

A. Of the folding bedstead department; packing and 
shipping. 

Q. Please look at this drawing (the drawing pinned to 
page 11 of Exhibit 68, shown witness) and state what it 


_epresents ? 
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A. A spring for a folding bedstead. 

Q. What bed ? 

A. What do you mean by ‘‘what bed? What number of 
bed, what quality of bed ? 

Q. Ido not care. You can give me the number. I have 
not asked you fora number, but you can give it to me if 
you want to. You say that this is a spring bottom fora 
folding bed ? 

A. That explains all. 

Q. Will you state whether or not this is a spring bottom 
for the Everitt bed ? 

A. It is a spring bottom for the folding bedstead, whether 
it is Everitt’s bed or any other bed. It can be applied to a 
folding bedstead. 

Q. I have not asked you that, and you will be kind enough 
to answer my questions. I want you to state whether or 
not that cut, to which | have called your attention, repre 
sents the spring bottom for the Everitt bedstead ° 

A. Yes. 

Q. Why could not you have said so without all this 
trouble ? 

A. You said “ bedsteads.” 


Cross-examined. 
By Mr. Otterson. 


Q. Is that spring adapted only to the Everitt bedstead ? 

A. No, sir; that spring 1s adapted to the Hale & Kilburn 
bedstead, and to the Everitt bedstead, so called. 

Q. Can the bed not be used in any form of bedstead ? 

A. You mean the spring ? 

(). Yes, sir. 

A. Yes, sir; the spring can be used in any form of bed- 
stead by simply putting a strip on the bottom. : 

Q. And is not the difference between that spring bottom 
and the ordinary spring bottoms of the trade a mere difter- 
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ence of adjustment of the springs to the bedstead ; is not the 
difference between that spring and the ordinary spring bot- 
tom used in the furniture trade a mere difference for the pur- 
pose of adjusting it to the bedstead it may be wanted in. 

A. Yes, sir. 

Q. Could not a bed spring, which has been adapted to the 
Everitt bedstead, be taken out and as easily adapted to any 
other bedstead as it was first adapted to the Everitt bed- 
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(). Then there is nothing peculiar to the spring? 


A. No, sir; you can fix up the bed with them, and you 
eould not tell the difference between them lying down on the 
Re-examined. 

By Mr. Bowman. 


1 say the only difference is the adjustment ? 


4 


Y« 
( 


| 
’f the springs. 


(). Do they not have to be made differently in order to 
A. I said simply by putting the strip on the bottom. 
(). Please answer my question, * yes,” or “no; do not the 
springs have to be made differently in order to make the 
adjustment which you speak of—that is a simple question ? 
A. Well, the way I look at it— 
@. No. Ido not want the way you look at it. 


Mir. Otterson.—I do not want the witness intimidated. 
Mr. Bowman.—The witness will not be intimidated by 
me or anybody else. (‘To the witness:) 1 want an answer to 


] - ‘ Steal 
that question, yes, or no! 
A. No. 
@. You say “no ?” 
A. Yes, sir. 
tial 
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Q. Very well, that 1s an answer. You mean to swear that 
these two spring bottoms represented in this exhibit (the 
piece pinned to page 11 of exhibit 68, and the cut immedi- 
ately above it) are made exactly alike’ 

A. They are made exactly alike, with the exception of the 
strip running longitudinally along the bottom of the cross 
slats. 

Q. You mean to say that those cross bars in the drawing 
of the upper spring are the same as the cross bars in the 
lower spring, which you say is the spring of the Everitt 


bed ? 


Mr. Otterson.—I object to that question as leading, and I 
object to the counsel cross-examining his own witness. 

Mr. Bowman.—My answer to that is, that this is a very 
willing witness for the defendant, and that I think under 
the circumstances, my questions are perfectly proper. 

Mr. Otterson.—And my answer to that is, that the plain- 
tiff has ealled the witness and he has no right to im 
him, and that the testimony of the witness does not give the 
counsel for the plaintiff any license to violate the rules of 
evidence. 

Mr. Bowman—(to the witness).—Now, what is your an- 
swer ? 

A. I do not know as I have any answer to give—do you 
mean the bar which runs across the bed and has the springs 
upon it ? 

@. Yes, sir? 

A. Yes, sir; that bar (referring to the first cut) is the same 
as that bar (referring to the drawing pinned to page 11 of 
Exhibit 68); it has the same thickness and the same width. 

(). Are the ends made the same? 

A. They are. They are all cut off square. 

Q. And the ends in both springs are made to fit in the 
same kind of saddle, are they? 

A. Yes, sir. . 
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(. Do you mean to say that the coss-bars in this upper 
spring are made to fit in saddles ¢ 

A. Just as much as in the lower one, if you apply the sad- 
dles to the bed. 

. Will you please answer my question ?—I have asked 
you a simple question. 

A. And I answered you, yes. 

Q. No, sir; You did not; now your answer is yes, is it ? 

A. Yes, sir. 

Q. Did you ever know any saddles to be applied to the 
bed on which this upper spring is used ? 

A. Yes, sir. 

©. The same as are used in the Everitt bed ? 

A. Yes. sir: as was used in the Everitt bed. 

Q. Do you mean to say the bars of both of those springs 
are the same length ? 

A. The head bar of the folding bedstead is a trifle longer 
than the rest. 


Q. That is, there is a difference in the length of all of 


them, is there not, made to suit the bed ? 

A. No; there is a difference in one of them. 

@. The head one is a little longer than the others to fit 
into the bed * 

A. Yes, sir. 

Q. Then | understand you to say that the springs for the 
Everitt bedstead have no slat running lengthwise, and have 
one cross-piece longer than the springs used in the other bed 

that is 1t, is 1t not? 

A. That is it; certain sizes. 


By Mr. Otterson. 


Q. And those peculiarities are merely for matters of ad- 


justment * 
A. That 1s all. 


Mr. Bowman.--I have here a pamphlet, which was re- 
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ferred to in the cross-examination of Mr. Everitt by Mr. Ot- 
terson, in which Mr. Everitt stated he noticed certain adver- 
tisements by these defendants, and that he saw them in an 
illustrated catalogue. Mr. Everitt was called upon to pro- 
duce the catalogue; he now does so, and I offer it in evidence. 


(The catalogue marked “ No. 72, February 16, 1880, 
mA Ws) 


I also offer in evidence the price list that accompanied it: 


(The price list marked “No. 73, February 16, 1880, 
R. A. W.’’) 


[ also offer in evidence three price lists of the defendants, 
pinned together. 


(The price lists each marked “ No. 74, February 16, 1880, 
R. A. W.’’) 


I offer them for the purpose of showing the printed dec- 
larations of the defendants as to their selling the Everitt bed 
with the springs and bottoms, and [ call special attention to 
the paragraph which states that no beds are sold without 
the bottoms. 

[also offer in evidence a certified copy of the oath of 
Andrew Stark in the matter of the re-issue of Letters Pat- 
ent granted to him. 


‘ 


(The certified copy marked “ No. 75, February 16, 1880 
R. A. W.”) 


Mr. Bowman.—lI now call upon the defendants to produce 
their answer of April 10, 1878, to the letter of R. Mason to 
them. lLIalso call on them to produce the answer of R. 
Mason to their letter of April 10, 1878, the answer being 
dated April 11, 1878. 

I also offer in evidence the letter from the defendants to 
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Mr. Everitt, dated October 9, 1877, with the envelope with 
which it was inclosed. | 


ie. aap. | 


(The letter and the envelope each marked “ No. 76, Febru- 
arv 16, 1880, R. A. W.”’) 


Adjourned until Monday next, February 23, 1880, at 3 
P. M. 


The meeting which was arranged for Monday, February 
23rd, 1880, was not held, on account of the day being a legal 
holiday, the Sunday preceding being Washington’s Birthday ; 
but it was understood between Counsel and the Master that 
a meeting should be held on Friday, February 27th, 1880, at 


So P.M. 


Philadelphia, Friday, February 27th, 1880. 


: Parties met at the office of the Master. Present, Mr. 

a, ° Mitchell, Mr. Bowman, Mr. Everitt, Mr. Otterson, Mr. H. 

S. Hale; present, also, Mr. Asher B. Stevens. 
; 


David P. Holloway, affirmed and examined. 


pe pte 


By Mr. Mitchell. 
@. Where do you reside ? 
A. Temporarily, in Washington City. My legal residence 


| 
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cesses car i aemats 


is in Indiana. 
@. What is your occupation 
A. I ama solicitor of patents. 
Q. Did you formerly hold any office in the Patent Office? 


A. I was Commissioner of Patents for five years—for 


attorney, is it not? 
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nearly five years. 
@. When? ~se 
A. From 1861 to 1865. 
Q. Have you ever held any other office under the United 

States Government ? 
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A. I wasa member of Congress at one time. ) 
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Q. What was your occupation in 1878 ? 
Solicitor ot Patents. | 

(. Where was your place of business? 

A. 514 9th street, N.W., Washington City. 

Q. Are you acquainted with the defendants, the Hale & 
Kilburn Company, or with any of the persons composing 
that corporation ? 

A. I have met Mr. Kilburn. 

@. Do you remember his first name ¢ 

A. I do not know it. 

@. Was it Cheney Kilburn ? 

A. I do not remember his first name. 

@. Are you acquainted with Mr. Henry 8. Hale, the 
treasurer £ 

A. Not that [ know of. 

Q. Did you have any dealings with them in the month of 
February, 1878 ? 

A. Our firm had ;—yes, sir. 

(). What was the name of that firm ? 

A. D. P. Holloway & Co. 

Q. What business relations did you have with them in 
February, 1878 ? 

A. Soliciting patents. 

Q. What particular patent did you have on hand at that 
time ? 

A. We had the reissue of a patentee named Lee. 

@. What was that ? 

A. For a bed-lounge—and one for Mr. Stark. 

Q. Do you remember the first name of Mr. Stark? 

I do not. 
. When did you have the Stark patent. 
In 1878, I think. 

. Do you remember what month it was? 

A. I can only say it was in the spring of the year. 

Q. Look at the paper which I show you (letter of Febru- 
ary 27, 1878, written under the printed heading of “ Office 
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of the Hale & Kilburn Manufacturing Company.” Shown 
witness)—(it being stated by Mr. Mitchell that all the letters 
to be shown the witness in the course of the examination of 
this afternoon are written under the same printed heading of 
“ Office of the Hale & Kilburn Manufacturing Company”), 
and tell me where that paper came from ? 

Mr. Otterson.— I do not see what this will lead to; but, at 
present, it would seem that the witness had occupied confi- 
dential relations with the defendants, as their counsel. If 
that is so, I object to his being further examined on this sub- 


1}CCT. 


By Mr. Mitchell. 


PASE TN ARAN OD Re CNSR ppc ates =e 


). Are you a member of the bar? 
A. Il am not. 
). Have you ever been admitted to the bar’ 

A. | have not. 

q. Can you remember when you received that letter, if 
you ever did receive it ? 

A. I do not remember the circumstances of getting that 
letter. 

q. Did you ever see this letter before? 
A. Yes, sir. 
@. Where did I get it? 

A. I suppose you got it from our office 
ally ; but it came from our office. 
2. Where was it found in your office ? 
A. In the regular file of the Hale & Kilburn Manufactur 


fi 
3 
| 
: 


not you, person- 


ing Company. 
(). In their correspondence with your firm ? 
A. Y es, sir. <l 
Q. Was it received by your firm ? 
A. It was. 
Q. You cannot say how, can you ? 
A. No, sir; 1 have no recollection of any particular letter 
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(The letter offered in evidence by Mr. Mitchell, and 
marked “ No. 77, February 27th, 1880, R. A. W,”’ and read 
by Mr. Mitchell as follows:) 


Philadelphia, february 27, 1878. 
Messrs. D. P. Holloway & Co., 
514 Ninth street, Washington, D. C. 


Gentlemen :—Enclosed please find our check for eighty 
dollars for fees in Stark’s reissue case. We also return here- 
with all the papers signed as requested together with the 
original patent and the assignment to be recorded. We 
would like to ask you one question: If you secure the 
claims, as stated in the specification, will we not then be free 
from Everitt without altering the construction of our bed at 
alle We must get clear from Everitt if possible, and we 
prefer not to alter the bed if it can be avoided. We think 
you understand our position, and will act accordingly. 


Very respectfully, 
Hale & Kilburn Manufacturing Company, 
H. 8. Hale, Treasurer. 

Mr. Mason has the Everitt contract. 
By Mr. Otterson. 

Q. Who constituted the firm of D. P. Holloway & Co.? 

A. Rodney Mason and D. P. Holloway. 

Q. Is Rodney Mason a member of the bar ? 

A. He is. 

Mr. Otterson: Then I object to all this line of testimony. 
By Mr. Mitchell: 

Q. Look at this paper (paper shown witness), and say 
where that came from ? 

A. From the best of my knowledge and belief, it came 
from our office—from the files of Hale, Kilburn & Company. 


(The letter offered in evidence by Mr. Mitchell,and marked, 
“ No. 78, February 27th, 1880, R. A.W.,” and read by Mr. 
Mitchell as follows :) 
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Philadelphia, February 28, 1878. 


Dear Sir:—Yours of yesterday is at hand. We think it 

st to drop the wash-stand for the present, as there seems to 
be such an almost endless variety. Mr. Stevens left for 
Washington last night, and took with him Stark’s papers 
and cheek. You understand, and we suppose, that if Stark’s 
patent can be made to cover Kiveritt, we do not care to make 
any alterations in the bed, or adopt any of Mr. Stevens’ 


plans. ‘The bed is just splendid as it is, and we hope you can 
fi> | rivht 
Yours, ete., 
The Hale & Kilburn Manufacturing Company, 


Per H. 8S. HH. 


(The ofter of the letter in evidence objected to by Mr. 


— 
X 


@. I hand you a telegram. Where did I get it ? 
ice, 1 presume—-from the same file of 


- a 
. 
— 
— 

? 
a: 
wd 
7 
- 


(The tele YTamM oftered In evidence by Mr. Mitchell, and 


marked “ No. 79, February 27,1880, R. A. W,” and read by 
Mi ¢ Vitehe I] as follows -) 
“ Phila., Mech. Ist 187— 
Received at 9.02. 
To D. P. Holloway & Co. 
\yait till you hear from us before recording Stark’s 


The Hale & Kilburn Manufacturing Company. 
10, Pd. Wm. O. 


This telegram has just been received at the office in Post 


— 


Office Department, Washington, D. C.” 


(The offer of the telegram in evidence objected to by Mr. 
Otterson, particularly to the addenda, after the signature, 


a, 
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because all that Mr. Mitchell read after that is from a printed 
blank on which the dispatch is written, and especially the 
words * Post Office Department, Washington, D. C.,” being 


in purple ink.) 
By Mr. Mitchell. 


Q. Please look at these letters and papers which I show 
you (a number of papers shown the witness), and say where 
they came from, and where you found them ? 

A. Those all came from our oflice. 

@. From the same file of papers? 


A. Yes, sir. 


(The letters shown the witness were then offered in evi- 
dence by Mr. Mitchell, being read by him, as appears in the 
testimony below; the letters respectively being objected to 
by Mr. Otterson. ) 


The first letter read by Mr. Mitchell was as follows: 


‘“ Philadelphia, March 15, 1878. 
Mr. R. Mason. 
Dear Sir: 

We send you by express the model; which please look at 
and see 1f it will beof any servicetous. You willsee we have 
covered up the pillow-place with an apron which 1s self-opera. 
ting and costing scarcely anything to put there, the brackets 
we have tapered oft a little at the corners. The question 
may arise with you, why do we put it there, which we an- 
swer thus: We put it there to prevent pillows, or anything 
else being put in that space whereby the bed might be pulled 
down and burst the hinges or pull the rodout. We really 
have had this very thing happen probably tifty times and the 
consequence was we had to send a man to fix the bed. Afte 
you have examined it and if you do decide that it wil 
be a benefit to us in the Everitt matter. If you will return 
the same to us we will bang it toa head-board and put it 
into a little better shape. On the other hand, if it is not 
going to be a benefit we do not care to do anything about 1 


—e 
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Yours in regard to Stevens is at hand. We shall engage 
to fix the matter up withhim. We have no desire to wrong 
him in the least. 

Respectfully, 
Hale & Kilburn Manufacturing Company.” 
H. 8. Hale. 

(The above letter, marked “ No. 80, February 27, 1880, R. 

A. W.”) 


The next letter read by Mr. Mitchell was as follows: 


“Philadelphia, March 4, 1878. 
Mr. R. Mason, 
Dear Sir: 

‘Our royalty to Everitt becomes due on the 10th instant. 
What do you think about notifying us that we infringe on 
Stark, so we can have an excuse for postponing the payment 
of said royalty, you may think best about notifying Everitt 
also. We judge the patent will be issued on Tuesday, 9th 
instant. Can you fix it so we will get word, say not later 
than 10th. We have always paid his royalty very prompt, 
and of course we are anxious to have it cease soon as possible. 

Very truly yours, 
Hale & Kilburn Manufacturing Company.” 

(The above letter, marked “ No. 81, February 27, 1880, R. 
A. W.”) 


The next letter read by Mr. Mitchell was as follows: 


“ Philadelphia, 3—11—1878. 
Mr. R. Mason, 
Dear Sir: 

Do you expect to be in Philadelphia soon; if so, would 
like to see you and show you a model wherein we have 
covered up the space which Everitt claims for pillows, &c., 
at a cost less than twenty-five cents. If you desire, we will 
send the model by express to you. 

Very truly, 
The Hale & Kilburn Manufacturing Company, 


Per H. S. Hale.” 
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Mr. Stevens has severed his connection with us this day. 
(The above letter, marked “No. 82, February 27, 1880, 
Sh eo 


The next letter read by Mr. Mitchell was as follows: 


‘Philadelphia, April 8, 1879. 
Col. R. Mascon, “ 
Dear Sir: , 
Will you be kind enough to mail us the Stark reissue 
patent and oblige, 
| Very truly yours, 
Hale & Kilburn Manufacturing Company 

B. 8. ee 

(The above letter, marked “ No. 83, February 27, 1880, 


BR. A. W.”) 
The next letter read by Mr. Mitchell was as follows: 


* Philadelphia, April 11, 1878. 
Mr. R. Mason, 
Washington, D. C., 
Dear Sir: a 
Yours of the 10th inst. is at hand, and in reply would 
respectfully ask you for a copy of Stark’s patent (the re- 
issue) that we may examine the same in reference to the 
infringement claimed by your client against us. 
Respectfully, 
Hale & Kilburn Manufacturing Company, 
H. 8S. Hale, Treas.”’ 
(The above letter, marked “No. 84, February 27, 1820, 
>» & FW.) 


The next letter, read by Mr. Mitchell, was as follows: 


*¢ Philadelphia, 187 
| Dear Sir: We presented your letter to Mr. Everitt to-day; 
: and per his request we write you for a copy of the re-issue- 

You might answer stating when it will be out, and that you 
will forward a copy next week; we will show your answer 
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ind that will keep him quiet until the re-issue comes 


» him : 
We will inform you if anything new turns up In 


t¢ 
to hand. 
bhne meantime. 

Yours, ete., 


H. 8. Hale.” 
(The above letter marked “ No. 85, February 27, 1880 
he hs We) 
The next letter read by Mr. Mitchell was as follows: 


‘Dear Sir: We received the copy of re-issue this A. M., 
onatures of two of our clerks are on it 
1is not look bad to show to Everitt, as 
lem. Is there any way to change it. 


and notice that the si 
as witnesses. Does tl 
tl 


he knows both of 
We do not suppose there is, but the mystery to us 1s, if 
Everitt notices their names, which he will, what can we say 
to him as a reason why those names appear on the re-issue. 
Please let us hear from you before we show it to Everitt. 
Very truly, 
H. & K. Mfg. Co.” 
(The above letter marked ‘“ No. 86, February 27, 1880. 


R. A. W.”) 


4 


The next letter read by Mr. Mitchell was as follows: 


“ Philadelphia, June 18, 1878. 
Col. R. Mason, 

Dear Sir: We wrote you on 7th inst:,at the Gilsey 
House as requested, but have not heard from you yet. Wil 
you write us on receipt of this in regard to the Everitt 
matter. 

We wish you would look the records over and see if Let- 
ters Patent No. 41,986, dated March 22, 1864, and granted 
to Zebina EK. Fobes for improved washstands is still owned 
by him, if not, by whom? Also patent No. 56,876, August 
7, 1866, to D. W. Bashore for washstand and desk. We are 
unable to find either of these parties as yet. 

Low does the second re-issue of Lee’s patent come on? 

Yours. very truly, 
Hale & Kilburn Manufacturing Company. 
Bh. x 


(The above letter marked No. 87, February 27, 1880> 


BA. W. 
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The next letter read by Mr. Mitchell was as follows: 


‘Philadelphia, July 1, 1878. 

ol R. Mason. 

Dear Sir: Didn't we understand you that Everitt claimed 
the open hinge ? In looking over a copy of his patent we 
are unable to find such a claim. Will you be kind enough 
to inform us how you got that impression, and whether he 
does really. claim it or not; if he does we will alter and 
use something else. Date of his patent March 24, 1874, No. 
148,940. 

Very truly yours, 
Hale & Kilburn ee Co. 


a, 


i a 


(The above letter marked “ No. 88, February oT. 1 880, R. 
A. W.”) 
The next letter read by Mr. Mitchell, was as follows: 


“ Philadelphia, July 8, 1878. 
Colonel R. Mason, Washington, D. C. 

Dear Sir: Our attorney, Judge Otterson, says he won’t 
send to the Cireuit Court of the United States after the bill. 
that we understood you were to furnish a copy. Of course, 
hedon’t know the whole story, and hence his refusal. Now, 
hadn’t you better write to the Clerk to either serve it upon 
us in the usual way, or have him send it to James Otterson, 
No. 705 Sansom street. You see he thinks it is not our 
business to run after our own bills. We think best not to 
let him into the secret as yet. He understands it in this 
wise: that we are willing to pay seven per cent. royalty, no 
matter to whom we pay it. We paid the $6.15 to the 
Clerk all right. 

Townsend teleg1 
in your letter. 


‘aphed us to-day. We wrote him as stated 


Very truly yours, 
H. S. Hale, Treasurer.” 


(The above letter marked “ No. 89, February 27, 1880, R. 
Pa 


Q. I now call your attention to three other letters. (Three 
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letters shown witness.) Is the first letter which I have 
shown you one of the same bateh of letters, and from the 


— ) 
Same place ! 


A. IL think it is. 


Mr. Mitchell then offered in evidence, and read the letter, 

as follows: 
“ Philadelphia, April 1, 1878. 

Messrs. D. P. Holloway & Co. . 

Gents: Yours stating that Stark’s re-issue has been al- 
lowed is at hand. We enclose you a circular of a bed made 
in Boston, the foot-board of which forms the top cornice, and 
it it infringes on Stark’s we would like to have you notify 
Mr. A. G. Frye, 86 Washington street, Boston, that such is 
the case. Mr. Mark Crosby is the inventor. Patented 
April 10,1877. Hesold his entire interest to Frye. ‘rye 
has just sold New York State to DeGraft & Taylor, in Four- 
teenth street, below Sixth avenue, New York City. And 
hadn’t this party also better have a notice. ‘This bed seems 
to come nearer our bed than any we now know of, and hence 
the importance of stopping it if it is aclear case. Of course 
you would notify them in Stark’s name, would you not? 
You know the assignment has not been recorded yet, and we 
ce just as soon it would be done in his names not. Of 

ourse, you know best what to do and what kind of a letter 
“a write. 

Very truly, 
Hale & Kilburn Manufacturing Company.” 

(The above letter, marked “ No. 90, February 27, 1880, R. 
A. We”) 

(The objection of Mr. Otterson to the introduction of the 
letters in evidence renewed as to this particular letter.) 

Q. I also show you two other letters and ask you in whose 
handwriting they are ? 

A. They are in the handwriting of Colonel Rodney Ma- 
son. 

Mr. Mitchell then offered in evidence and read the letters, 
as follows—each of the letters being objected to by Mr. Ot- 


terson ;: 
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tom. DD. C.. 
May 8. 1878. 


‘¢514 Ninth street, Washin 


Yr 
-) 


DeGratt & Taylor, 

Fourteenth street, below Sixth avenue, New York, N. Y. 

Gentlemen: I forward herewith Patent Office copy of re 
issued letters patent to Andrew Stark on wardrobe _ bed- 
stead, to which I invite your attention. 

I am informed that you are infringing this patent, and my 
instructions are to institute proceedings against all infringers 
who persist in manufacturing. I shall be glad to learn that 
you have concluded to desist from manufacturing ; otherwise 
[ ask you to refer me to your attorney. 

Very respectfully yours, 
R. Mason.” . 


(The above letter, marked “ No. 91, February 27, 1880, 
R. A. W.’’) 


“514 9th St., Washington, D. C., May 8, 1878. 
A. G. Frye, 
386 Washington St., Boston, Mass. 
Dear Sir: 

I forward herewith Patent Office copy of the re issued let- 
ters patent to Andrew Stark on wardrobe bedstead, to which 
I invite your attention. 

I am informed that you are infringing this patent and my 
instructions are to institute proceedings against all infringers 
who persist in manufacturing. I shall be glad to learn that 
you have concluded to desist from manufacturing, otherwise 

' ask you to refer me to your attorney. 
Very respectfully yours, - 
R. Mason. 

(The above letter marked “ No. 92, February 27th., 1880, 

he We) 


Q. I show you another letter (letter shown witness) do you 
know where it came from ? 

A. It is from the same collection of letters; from ou, 
oftice file. 


: . ed re 7 . " #8 Tre » “mec? 
eS ees nectestias: Ma Bes ret tag MEM: se Mae Me) Moss Bho. foro PL PE EIN RR ys 


498 


Mr. Mitchell. under ob- 


. . 7 . 
In evidence by 
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anufacturing Company; 
‘er H. Hale, Treasurer.”’ 
No. 93, February 27th, 1880, 


) 


flenrv S. Hale. recalled and cross-examined. 


(The examination objected to by Mr. Otterson.) 


By Mr. Mitchell. 
©. Did you write and send that letter (exhibit No. 92 
shown witness) ! 


. a . 
A. Yes. pif 


i } 
(). Did you writ 


| wrote that letter. 


and send these | ’s (exhibits 91 and 


ietters ‘ 
93 shown witness). 
A. | wrote those letters. 

(). Did you send all the other letters which bear your sig- 


[ wrote those letters: but I did not send them. 
(). They are all in your handwriting. are they not ? 


] { + | va PAY , y s\> 1 | 
| wrote them, and | gave them to our clerk to mail, 


. 1 
t Ss] ppose ne sent them. 


r> f y 
By Mr. Otterson. 


(. You were in correspondence, then, with your private 
counsel, Mr. Mason, were you not ? 


A. Yes, sir. 
(). And no one else? 
A. That 1s all; he was so employed. 


Examination of David P. Holloway resumed. 
By Mr. Mitchell. 


Q. Did you, yourself, have anything to do with the man- 
agement of the patents for folding beds of the Hale & Kil- 
burn Company 

A. No, sir. 

©. Who came down to Washington, besides the members 
of the firm to see about this business ? 

A. Mr. Stevens and Mr. Kilburn were there at one time. 

Q. Do you see Mr. Stevens here ? 

A. Yes, sir. 

@. The same Stevens that was there (referring to Mr. 
Asher B. Stevens, the witness previously sworn in this case) ? 

A. Yes, sir. 

@. Was Mr. Stevens down more than once ‘ 

A. Frequently. 

(). On this business ? 

A. I think he was there several times in regard to lounge 
business, and was there in regard to business of his own, a 
chair, and other things of that kind. 

Q. Do you know 1n whoseemploy Mr. Stevens was, at the 
time ¢ 

A. I do not know. 

Q. Do you know in whose interest he came ¢ 

A. In the interest of the Hale & Kilburn Company. 

(). He came, then, to see what had been done in the Inter- 
est of Hale, Kilburn & Company ? 

A. Yes, sir. 

Q. You said ‘lounge,’ a moment ago—did you mean 
lounge ! 

A. I meant a bed lounge. 


| 
| 
| 
| 
| 
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() What is ealled a bed ¢ 


4. Yes, sir; a wardrobe bed. 


By Mr. Bowman. 

(). Do you remember who came to Washington to see your 
firm, first, in reference to this matter of Everitt’s bedsteaa, 
as connected with Stark and his appearance ¢ 

A. 1 think Mr. Stevens. 

. Do you remember whether Mr. Mason was at home on 
that occasion ? 

A. I cannot say whether that was the special time that he 
was not there. I know Mr. Stevens was there at one time 
when Mr. Mason v-as not there. 

. Do you remember where Mr. Mason was at that time? 

A. At New York. 

@. Do you remember whether, or not, you telegraphed to 
Mr. Mason? 


(Objected to by Mr Otterson as incompetent.) 


A. I do. 
J. Did you telegraph him at New York ? 

A. I did. 

). Did you, by telegram, notify .him to stop, on his way 
back in Philadelphia, and see the defendants ? 


(Objected to by Mr. Otterson as incompetent.) 


A. I did. 
Q. Did he stop on his return, and did he see them ? 


(Objected to by Mr. Otterson as incompetent.) 


A. He told me, on his return, that he did. 

(. Do you remember the assignment of the Stark patent 
to the defendants? 

A. I do. 

@. Will you be kind enough to state who brought that 
paper to your office in Washingtion ? 


DOL 


A. I cannot say that | can answer that question. It came 
to my table, as | attended to that part of the business. I 
read the assignment. 

Q. But you do not now remember who brought it there? 

A. No, sir. 

@. When did you first see it ? 

A. 1 cannot give the date; my recollection is confined to 
the discovery of the Stark patent, and the disposition to pur- 
chase it; and I understood they did finally purchase it, and 
the assignment was sent there for record, and it was put in 
my drawer with a view of sending it to the Patent Office to 
record. 

@. Do you remember Mr. Kilburn, Mr. Stark and Mr. 
Stevens visiting your office together, in Washington, with 
reference to the Stark business ? 

A. I do. 

Q. Can you state how many times they were there to- 
gether in reference to the Stark business ? 

A. I can only recollect on one occasion. 

Q. Do you recollect anything about the instructions in re- 
ference to changing the application for the re-issue of the 
Stark patent ‘ 

(Objected to by Mr. Otterson). 

A. My understanding was that the reason it was changed 
was because he had sold some counties in Missouri, and 
could not assign the entire interest, whereby Hale, Kilburn 
& Co. would be entitled to the issue. 

Q. Who attended to that part of 1t; who attended to the 
preparation of the papers for the reissue ° 
A. Colonel Mason. 

@. Do you know what became of that assignment ? 
A. I think it was destroyed. 

@. In what way ?¢ 

A. I cannot say. 
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Q. Do you know anything about the arrangement to notify 
the defendants that they were infringing upon Stark’s patent? 

A. I do not, except by correspondence. 

Q. Correspondence with whom ! 

A. Hale, Kilburn & Co. 

Q. Is that correspondence here ? 

A. I do not know that it is. 
@. Will you state what that arrangement was? 


(Objected to by Mr. Otterson.) 


A. My impression is simply that he was authorized to 
give notice of the infringement. 

(). Who—that Mason was ? 

A. Yes, sir. 

@. That Mason was authorized to give notice of the in- 
fringement? 

A. Yes, sir. 

Q. Who authorized him to give notice of that infringe- 
ment ? 

A. I infer, from correspondence, that it was Hale, Kilburn 
& Co. 

Q. Was this after they had bought the Stark patent ? 

A. I think so. I donot know when they bought it, but 
[ presume that was the fact. 

Q. Do you remember as to whether the assignment and 
specifications of the Stark patent and reissue were sent on to 
the defendants in Philadelphia to be executed by them ? 

\. In the Stark patent? 

(). Y es, sir. 

\. I think they were. 

(). Who brought those to you, after they were executed ¢ 

A. | cannot say. 

Q. If you were to see a letter, would that refresh your 
recollection on the subject bs 

A. lt might ; I do not know. : 

. Was the letter dated February 28,1878, written by Mr 


‘ 


Harry 8S. Hale, received by you? 
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A. I presume it was. It was taken from our file. 

Q. That letter says, “ Mr. Stark left for Washington last 
night, and took with him Stark’s papers and check ?” 

A. I do not recollect whether he brought them or not. It 
is probably so; but L do not know whether he did or not. 

Q. But the letter states what is probably so? 

(). And this letter you received trom the defendants ? 

A. I presume it came from them. 

@. Look at this letter (Exhibit No. 77 shown witness), and 
state whether or not it was received from the defendants ? 
A. It was; I recollect that very well. 


(). “ Messrs. D. P. Holloway & Company, 
914 Ninth street, Washington, D. C. 
Gentlemen :—Enclosed please find our check for $80 for 
fees in Stark’s reissue case. We also return herewith all the 
papers signed, as requested, together with the original patents 
and the assignment to be recorded. 


Do you remember who brought you this letter, and the 
papers accompanying it, named therein ? 

A. I do not. | 

Q. Did you receive any of the papers connecte 1 with the 
assignment of the Stark patent, and the reissue, from anyone 
excepting Mr. Stevens ° 

A. Never had any other communication with any other 
person but Mr. Stevens in that business. 

Q. And what papers you received through the hands of 
any one you received from him * 

A. I think, beyond all doubt, they were. 

Q. Do you remember Mr. Stevens having the models show- 
ing improvements which he had gotten up on folding beds, 
at your office in Washington ? 

A. I do. 

Q. Do you remember about what time that was? 

A. No; I cannot fix dates, only by correspondence 
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©. Was it about the time of the negotiation connected 
with the Stark business ? 
The spring of 1878. 
(). Do you remember getting Mr. Mason to stop at the de- 
fendant’s place, to examine Mr. Stevens’ models ? 


Obiected to by Mr. Otterson.) 


©. On Mr. Mason’s return from New York to Washing- 


& 
ton, do you remember getting him to stop over here, in Phil- 
adelphia, to go to defennant’s place of business, and examine 


Mir. Stevens’ models is 

A. That was my object in telegraphing him, to stop—to 
s the models of Mr. Stevens. 

©. And after the examination of them Ly Mr. Mason, at 
the defendant’s place of business, they were examined by 
you in Washington ¢ 

A. They were then, afterward ; yes, sir. 


Cross-examined. 


By Mr. Otterson. 

@. Are you and Mr. Mason still in business together ? 

A. He has left my office; but he is my partner, until the 
Court decides him otherwise. 

Q. Do you mean to say there 1s litigation pending between 
you, 1n reference to your partnership ? 

A. I mean to say that lL have an injunction against him to 
restrain him from collecting any money, or disposing of any 
assets of the firm. 

Q. Then I infer that—am I correct—tlhere is no happy 
state of feeling between Col. Mason and yourself ? 

A. No special unpleasant feeling. 

Q. No specially pleasant feeling, either, I suppose ? 

A. My relations with Col. Mason have been very pleasant, 
personally. 


7 


(), And remain so to this time? 
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A. Well, I have not a very high appreciation of the gen- 
tleman’s honesty. 

Q. Notwithstanding that, you have the kindest feeling 
toward him ? 

A. Well, personally, I have no unkind feelings. Perhaps 
my temperament is different from some other men. I can 
forgive and look over many things. 

Q. Even dishonesty ? 

A. Well, when a man’s habits are such as to make an ex- 
cuse for him, perhaps even my charity might go to that. 

Q. What do you mean by that ? 

A. I mean by that, that a man’s inordinate extravagance 
may lead him to do a thing that he would not do under other 
circumstances. ‘There are many things in which a man— 
without making a personal allusion to Colonel Mason—when 
he has a peculiar temperament, indulges in to great extrava- 
gance ; and there is, perhaps, some excuse, because it is the 
nature of the man to doso. I might excuse him in the same 
way that, if a man drinks whiskey, I would allow some 
apology to be made for a man doing something, when I knew 
that he had been drinking whiskey. 

Q. Do not forget that you are a witness, and that what- 
ever you say goes upon record 2 

A. Those are my opinions; and I shall proclaim them be- 
fore the world, or anywhere else. 

Mr. Bowman (to Mr. Otterson): You should remember 
that he has not volunteered his opinions, but has an- 
swered your questions ? 

Mr. Otterson.-—-The witness does not require your assist- 
ance now. 


The Witness.—I have nothing to conceal. 
By Mr. Otterson. 


Q. How long is it since you separated from Colonel Ma- 
son, under these happy, or unhappy, circumstances ? 
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A. I think Colonel Mason left our office in October last. 
What do you mean by “ Our office ?” 
Because he was my partner then, and 1s my partner 
There has been no dissolution of partnership between 
m and me, and will not be until the court adjudicates the 
matter and dissolves the partnership, because we have an 


pii~ation pend 


ng in court to dissolve partnership. 


©. The letters which have been produced here by you 
vere letters which were received indifferently by yourself or 
your firm, or Mr. Mason, as the solicitors of the defendants. 

en you were there r 

A. Nine-tenths of them were received by myself. 

q. I observe that they are addressed principally to Colonel 
Miason ? 

A. I did not open them, if they were so addressed on the 
outside. I do not know. 

Q. I speak of the face of the letters as they appear here? 

A Ifthe majority were addressed to Colonel Mason on 
the outside, I did not open them; but the mail came to me, 
and I opened the letters addressed to the firm. 

(). But the letters which you have produced _here are let- 
ters which have been received by Col. Mason individually 
while you were together, and received by the firm while you 
were together and acting as the solicitor for these defend- 
ants { 

A. Yes, sir. 

(. They were left in the office when Colonel Mason with. 
drew ? 

A. Except those which he took away. 

). Did he take away any on this business ? 
A. He did. 

Q. Do you know what? 

A. No; I do not know what, but he came to me and told 
me that he had. - 

(. Lobject to that; I am not asking you what he told 


vous 


d07 


A. Well, I saw him take some papers out of the file. 

@. You do not know what they referred to ? 

A. Only what he said. 

Q. I do not want what he said. We will call him if we 
want to know what he said? 

A. That is all I know. 

Q. What was the paper which had been placed in your 
drawer for the purpose of being recorded, which you speak 
of as an assignment of the Stark patent, and how did it get 
there ? 

A. It was an assignment of the Stark patent to Hale, Kil- 
burn & Co., to the best of my recollection, placed in my 
drawer, to be recorded in the Patent Office. Whether Col.: 
Mason handed it to me, or whether Mr. Stevens did. I ean- 
not say. 

Q. Do you know who prepared it? 

A. Ido not know; I eannot recollect. 

Q. Was it not the paper which had been prepared in the 
office by Col. Mason, and sent here for execution ? 

A. I cannot say whether it was or not. 

(). It was not the paper which was afterwards destroyed ? 

A. I understood it was. I understood the first assion- 
ment was destroyed. 

Q. I want to know whether this was the paper which was 
destroyed, or not ? 

A. I cannot say how it was destroyed. I simply know it 
was destroyed. 

Q. And that was the paper which was put in your drawer? 

A. Yes, sir. 

Q. Who put it there; do you know? 

A. I put it there myself, to answer your direct question ; 
but whether it was handed me by Col. Mason or by Mr. 
Stevens I cannot say. 

Q. Do you mean to say that that paper that was destroyed 
was an assignment, or was a contract for the Stark patent? 

A. I understood it was an assignment. 
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Q. Did you examine it, at all? 

A. My impression is that I did. , 

Q. Did you speak of it, with reference to the examination 
you made of it, as an assignment ! 

A. I believe it was. 

Q. That is not what I asked you; please answer my ques- 
tion. 

A. My reason for that is— 

Q. I do not want your reason; please answer my question. 

A. Well, ask your question again. 

(). Was the paper you speak of the assignment of the 
Stark patent, or a contract for an assignment ? 

A. I believe it was an assignment. 

Q. Why do you believe it was an assignment ¢ 

A. Because I was assured it was one. 

(). Then your belief is not based upon a personal examin- 
ation of it? 

A. I would not say that I read the assignment through 
and through. 

Q. Then, when you say it was an assignment, all you know 
is that you were told it was an assignment ¢ 

A. No, sir; not that. Because we were about to apply 
for a re-issue of the Stark patent, and I prepared the peti- 
tion and the oath. The petition was handed to me to be 
recorded in accordance with this application for a re-issue, 
and it is scarcely probable that 1 would ofter the contract 
for an assignment, and, at the same time, make an applica- 
tion for a re-issue. Is that intelligent ? 

(). No, sir; not at all. 

A. Well, it may not be to you. 

(). It may not be to me? 
A. Lonly mean this, that a man who is not acquainted 
with the technicalities of the office 

®. L understand what you mean. I only say it is not in- 
telligible. 

A. It may not be, but that is the fact. 
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Q. Where was the assignment, which was ultimately re- 
corded, prepared ? 

A. I cannot say. 

Q. You know there was a subsequent assignment prepared ? 

A. I think there was. 

Q. And sent to Philadelphia for execution ? 

A. Either that— 

Q. Or, was executed in your office in Washington ? 

A. I cannot say which. 

Q. And was placed on record ? 

A. I will not even say that. 

@. Or was left in Mr. Mason’s hands, in escrow ? 

A. I do not know that. 

Q. Were you brought into familiar contact with the par- 
ties themselves during this business, or was Mr. Mason the 
party who treated with them ? 

A. With Hale, Kilburn & Co., he attended to all their 
correspondence, and prepared their cases. 

(. In their personal business were you brought in contact 
with them? | 

A. Very seldom; I simply recollect Mr. Kilburn. 

q. And you remember Mr. Stevens being there but once 
in his company ? 

A. But once in his company ; one day. But he was there 
frequently upon his own private business. He was there two 
or three times on this other business—I intended to say, in 
the first place, that he was there several times in connection 
with this Hale & Kilburn matter. The re-issue of the Lee 
patent and the Stark patent brought him there several 
times. 

Q. You remember that the Lee patent was for achair. Do 
you not? 

A. I think it was. 

Q. That was a matter purely between Mr. Kilburn and 
Mr. Stevens ? 

A. I Do not know anything about their relations, I sup- 
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pose it was an arrangement with the Hale & Kilburn Com- 

pany. 

. @. But that was a matter about a chair, and not about a 
bed ? 

A. Yes, sir. 


Re-examined. 


By Mr. Bowman. 

Q. I omitted to ask you if you remember visiting the Pa- 
tent Department with Mr. Everitt and examining the papers 
for the re-issue of the Stark patent. 

A. I do. 

Q. Will you state whether, or not, there is apparent upon 


the face of those papers a change in the handwriting ? 


(Objected to by Mr. Otterson. ) 


A. The petition and oath is in my handwriting, interlined 
by Col. Mason. The specification is in Mr. Mason’s hand- - 
writing. 

@. In whose handwriting was the first petition—I mean 
the first pages? 

A. Mine. 

(). And the latter pages ? 

A. Colonel Mason’s. 

@. Do you know in whose handwriting the papers were 
originally ? 

A. Do you mean the specification ? 

Q. Yes, sir. 

A. Colonel Mason’s. 

(). And the other ? 

A. The same. - 

(. In Colonel Mason’s ? 

A. Yes, sir. 

Q. After they had been executed and witnessed, was the 
fore part taken oft and changed ? 


you for settlement, and you call on Everitt to make his title 


oll 
(Objected to by Mr. Otterson.) 


A. I will say that the uniform practice is to put the peti- 
tion and the power of attorney on the first page, in front, 
and the oath afterward. In this case the oath and petition 
are on the saine piece of paper, and put entirely in front—a 


thing that I never saw done before. 

Q. Do you know who did that? 

A. No, sir. 

Q. Look at this book (a letter-press copy book shown 
witness), and tell me what it is? 

A. It is a letter-book of the firm of D. P. Holloway & 
Co. 

Q. I direct your attention to the letter dated Washington, 
D. C., Mareh 4, 1878. Who wrote that letter » 


(Objected to by Mr. Otterson.) 


A. Colonel Mason wrote it, and his name is signed to it. 

(). What was done with the original letter ? 

A. I ean only say that it was sent to Hale & Kilburn. 

Mr. Bowman.—I now call upon Mr. Otterson to produce 
the original letter, of which the letter-press before me is a 
copy. 


Mr. Otterson.—I have not the slightest idea of what letter 
is before the counsel, and I have had no notice of any call, 
up to this moment, to produce the original. 


Mr. Bowman.—Then I will read this letter: 


“ Hale & Kilburn Manufacturing Company. 
Gentlemen: Your case has been-suspended as directed. I 
think the best course would be to return the assignment to 
Stark, and have him execute the application for re-issue, as 
the sole owner, and then make an assignment with subse- 
quent date. This need not be recorded immediately, and, in 
the meantime, he having attained his re-issue, should call on 


O12 


gvood, or release you from royalty, or make a fair reduction 
of same. 
Yours truly, 
R. Mason.” 
By Mr. Bowman. 

Q. I direct your attention to another letter in the same 
book, dated February 28, 1878—in whose handwriting is 
that? 

A. It is Colonel Mason’s. 
(. What was done with the original letter ? 
A. I presume it was sent to Hale, Kilburn & Co. 


Mr. Bowman.—I call on Mr. Otterson to produce the ori- 
ginal letter, of which the letter-press before me is a copy. 


Mr. Otterson.—This is all irregular, because I take it that 
if Mr. Bowman had intended to put in this matter to-day, 
he should have put it in before handing the witness over to 
me for cross-examination. It is no rebuttal at all and is no 
re-examination, but is entirely new matter. 


Mr. Bowman.—My answer to that is that these letters 
were just brought to my attention during the course of the 
examination, and I regard them as directly in rebuttal of all 
the material evidence of the defendants. I will read this 


letter: 
‘“ Washington, D. C., February 28, 1878. 
Hale & Kilburn Manufacturing Company, 


Gentlemen: The re-issue of the Stark patent does not 
affect the validity of the claims of the Everitt patent, while 
it dominates the structure described in the latter patent, 
which is for features not described in Stark’s; while, as it 
also includes things covered by Stark, it is an infringement. 
This is a very common condition of affairs, when improve- 
ments are made on an older patented machine. The owners 
of the original can not use the improvements without 
license, and, on the other hand, the owners of the improve- 
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ments have right to build according to the original designs. 
[t is very clear that you cannot continue to use the Everitt 
improvements without liability under your contract. When 
it is found, in any suit, that you are infringing any prior 
patent, the contract gives you the option to recovery to 
Kveritt, and through that be released from hability under 
the contract; but, 1f you continue to use his devices as pat- 
ented you would be liable as other infringers are. While, 
therefore, you use his devices, you must pay. You may, 
however, discontinue the use, and I do not see that the con- 
tract cives Everitt any remedy. You seem, however, to 
have made yourself liable if you use — own inventions 
covered by patents taken out by one of the parties. If you 
ean dispense with both the Kilburn au weight, and 
whatever else may be covered by your patents, and also the 
two features covered by Everitt, you are free to do so, and 
without license. 
Yours truly, 
k. Mason. 

P. S. It appears to me that the model introduceed to my 
motice by Mr. Stevens will avoid all question of infringe- 
ment of Everitt. It does not include a movable bed bottom, 
which is the essential element of the first claim, and it does 
not have the side bracket extended above the side rails to 
form a receptical for the pillows, on which the second claim 
depends. As I understand, it also renders the peculiar ar- 
rangement of the counter-weights patented by your Mr. Kil- 
burn unnecessary, and enables you to use the common coun- 
ter weight, long before employed, and now public property. 

Yours, 
R. M. 


Adjourned until Wednesday next, March 3, 1880, at 3 P.M 


Philadelphia, March 8th, 1880. 


Parties met at the office of the Master. Present, the 
Master, Mr. Bowman, Mr. Everitt, Mr. Otterson, Mr. H. S. 
Hale. 


EK. E. Everitt recalled and examined. 
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Bv Mr. Bowman. 


Q@. Did you hear that Mr. Roberts, and Mr. Hale. one of 
the 4 te ndants, testified as to the rate ot discount allowed 
special agents. 
A. I did. 
Q. Please state whether or not the rate of discount allowed 
to their special agents represents the wholesale prices ? 
A. It did not. 
(). State wherein they ditter ? 
A. Those rates allowed special agents were such as those 
to the trade—the furniture trade—-and the 
ley Obtained from the trade was what they call 
their wholesale price, not the special rates to their agents and 
their own stores. 
(). In their settlements with you, what basis did the de- 
fendants take—the rates allowed to their special agents ? 
A. They did. 
(. Those rates were greater than what they allowed to 
the general or wholesale trade * 
A. Yes, SIr. 
Q. Can you tell what ditterence there was in the rates ? 
A. They varied. The rates between the wholesale trade 
price and the price they sold to special agents varied from 
hiteen to twenty, or twenty-five per cent. ; | guess as much 
as that. 
(). In what way ? 


A. The discount to the special agents in their own stores 
was more than they allowed to the trade. As a rule, during 


& 
the last three years, they allowed to the special agents as 
high as thirty-three and a third off ; and to the trade they 
allowed ten off, in this city. I discovered two instances in 
Ohio where ten off was allowed; one at Cleveland, and the 
other in Cincinnati. Then, to the trade in other places, I 
their books 


show it. At the same time, they were allowing special 


noticed we found some twenty off to the trade 


D195 


agents thirty-three and a third, and in one instance more 


(). You also heard what the defendants testified to, with 


than that—-that 1s one agent. 


reference to the royalty received from the Pennsylvania 
Railroad Company. They stated, I believe, that they re- 
ceived no royalty from that Company, but sold them your 
patented bed—-have you examined the books of the detend- 
ants on that subject ? 

A. [have. That is not so. They did receive royalty. 

(). What do the books show on that point? 


(Ojected to by Mr. Otterson, because the books are in evi- 


dence. ) 


A. The books show that they did receive 3] rovalty. if 


you will allow me to look at a memorandum. [ will reter to 
the entry, the page and the date. 


(Objected to by Mr. Otterson.) 


(Referring to memorandum.) Sales book B, page 234, De- 
cember 14, 1875, springs and fittings for one champion fold- 


— 
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ing bed, including royalty, car No. 60, $35. Those springs 
and fittings were 37.50, which they charged me for, and the 
balanee was for royalty. In the same entry, roya:ty on bed 
now in use in ear No. 180, 325; that was charged alone for 
the royalty. Sales book 5, page 191, January 15, 1875, en- 
try of one set of castings and springs for folding bedstead, 
including royalty, to use same in special car No. 50, $50, 
Those springs and fittings for those bedsteads were not spring 
bottoms. ‘They were springs to use in the place of weights 
to counterbalance the bed. It is merely the fittings, so that 
they could build the bedsteads themselves, and put it in the 
ear. They charged me $7.50 for the same things—I thought 
it was a very good price for them—and the balance was for 
royalty for the use of them. 


q. In the settlements made with you by the defendants for 
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royalty, what would they take as their basis inallowing you 
Hon woods sent to their branch store ¢ 
A. They would take the prices that the goods were sold 


ty } : <i Ss / ] - 4 y ‘- ~~ ] a a 
for here. as a rule, 1n this C1tY, and not what the goods were 


QO. Would they enter in their books certain prices for the 


"¢ 


voods sent to their branch stores | 
C\1_° 7 4 ' 
(Obiected to by Mr. Otterson.) 


A. Yes, sir. 

Q@. State whether or not they would take those prices as 
their basis of settlement with you for —— ? 

A. Asa rule, | believe they did. There nay be insti inces 
where they did not, but they did not parts with me for 
what the goods sold for in Mew York. 
©. Have you examined the return sheets, which the de- 
ndants produce here, and which they say represent the pri- 
ces received for the goods by their branch stores in New York? 

A. I did, very carefully 

(. What do those return sheets show, as to the prices re- 
ceived for the goods, compared with what they are charged 
at in the defendants’ books, and upon which, at least in their 
books, they settled with you? 


( ( bjected to by Mr. Otterson. ) 


A. More than two-thirds of the goods sold in the New 
York store were sold for more money than they were entered 
in their Sa les books here f for. 

(). How about the other stores? 

A. J] did not pay the attention to the other stores that I 
did 1 » New York store. I went over that very carefully. 
] poh as a rule, the goods were sold there at higher rates 
han they were sold here for, or that they were entered into 
their sales books for. 


Q. Did you ever get any royalty on that difference in price 
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between what the goods were charged in their books here 
for, and what they were sold for in New York? 

A. Never. I forgot to state about those cars. I never 
received any royalty for the sales of those fittings to the 
Pennsylvania Railroad Company. Neither did I receive 
half of the license fee that they had sold the rights for— 
the rights to use in those special cars—which I was entitled 
to under my contract. 

(). You also heard what Mr. Hale testified to about the 
carpet in the store, that he had bought this carpet * 

A. I was not with him when he bought it, neither did I 
go to look at 1 with him. I am positive about that. 

@. You heard what Mr. Roberts testified to about his 
offering to show you the books of the defendants, after they 
had refused to let you see them; state whether he was cor- 
rect about that or not. 

A. He never did to my knowledge—never. 

(). Never what ? 

A. Offered to let me see the goods. Neither did he tell 
me that Mr. Kilburn offered to let me see them. I never 
asked for the books after | was refused. 

Q. I believe you want to make a correction as to your 
testimony in relation to the Tobey Furniture Company ? 

A. I think [I must be mistaken with regard to saying 
that there was only two charges at rates larger than thirty- 
three and a third off. The books being away, I got it con- 
fused in my head, and I must be wrong about it. However, 
the books will show for themselves. 

(. (Advertisement of the Hale & Kilburn Manufacturing 
Company, on page 31, of “the American Cabinet Maker,” 
of March 6, 1880, shown witness.) Where did you get that 
publication ? 

A. I received this at a furnishing store in Market street. 

(). Whose advertisement is that on page 31? 

A. The Hale & Kilburn Manufacturing Company’s adver- 
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(Paper offered in evidence by Mr. Bowman, and marked 
‘No. 94, March 8th, 1880, E. H. D.”) 
(). Have you heard what was said about your contract 


™ 
with these defendants, and their statement as to their con- 


sidering the matter a swindle; state how that was prepared, Y 
and who procured it, and allabout it? 
A. They had it prepared themselves, they employed their 
own attorney to do it,and would not allow me to have any- 
thing to do with it. They would not trust to my lawyer to 
do it, but they employed Mr. Howson to do it. 
Q. Did they examine, through their counsel, your patent 
record ? 
A. Yes, sir; they had it there before them. 
(. And their counsel prepared the papers ¢ 
A. He did. 
Cross-examined. 
By Mr. Otterson. = 
@. What was the house in Cleveland, to whom a sale was 
made of ten per cent. oft % 
A. The Herndon Furniture Conipany. 
Q. Can you give the date of the sale? 
A. Ithink I can. (Referring to a memorandum.) Sep- 
tember 26th, 1876. 
©). What was sold ? 
A. I have not got a memorandum of what was sold. 
(). Have you the amount ? 
A. No, sir; I have not got the amount neither, but I re- 
collect very distinctly Mr. Roberts being examined on that 
very bedstead. 
ae 


@. Who was the sale to in Cincinnati ? 
A. Mitchell and Rommelsburg. 

©. What was the date of that sale? 
A. November 29, 1876. 


Q. Do you know what that sale was? 
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A. I cannot tell you what that sale was, but the amount 
of the bill was $326.50. 

Q. Do you know whether or not that ten per cent. off 
was the regular rate to the trade, at that time ? 

A. I know it was here, and that I sold goods at that rate 
off myself, as a special agent. 

Q. Do net you know that that was the regular rate of 
discount ? 

A. Ten per cent. off? 

Q. Yes, sir. 

A. It was to the trade, as far as I knew. 

Q. but [I understood you as alluding to these as excep- 
tional eases of injustice, because ten per cent. off was allowed? 

A. There was, [ stated, twenty per cent. off allowed some 
outside dealers and their special agents. 

(. At the time of these sales ? 

A. I will not be positive about that. 

Q. Do you mean that these sales in Cleveland and Cincin- 
nati, to which you have referred, were exceptional, because 
of the low rate of discount that was allowed oft? 

A. I know that they allowed it to the trade in this city. 

Q. Why do you select these two sales in Cleveland and 
Cincinnati for purposes of remark in your testimony ? 

A. Because I saw them in the book. 

A. What is there remarkable about them. How do they 
differ from other sales to other houses at the same time ? 

A. They say, in their testimony, that they sold to the 
trade outside for a higher rate of discount than that, and I 
want to show that they did not. 

Q. You do not know what was sold—a single item, or a 
hundred items? 

A. It does not matter about that. 

Q. Answer my question—you do not know whether there 
was a single article sold, or a hundred, in either of the cases » 

A. I do not know positively ; no, sir. 

Q. Tell us what became of the carpet after the closing of 
the Centennial Exhibition——did it not go to yon? 
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A. I traded my platform— 
(). Did not you 
A. 

(). | thought the platform was put up by the Kilburn 
Company ! | 


get that carpet ? 


| did. I traded my platform for it. 


A. I agreed to pay for it, and did pay forit. Harry S. 
Hale, after the close of the Centennial Exhibition, at the 
opening of the Permanent Iixhibition, wanted to use the plat- 
form in the Permanent Exhibition, and we made a trade: 
they took my platform, and I took their carpet. 

Q. What became of the carpet that was charged to you— 
the whole of the carpet on the platform was not yours—|] 
want to know whether the share of the carpet which was 
charged to you, was not taken by you after the Centennial 
closed, and whether you did not make your own use of it? 

A. I did not positively. They took possession of it. and 
took it away and put it in their store. 

©. What became of it then ° 

A. It was there for a number of months. 

What became of it ultimately ? 


A. I traded the platform that I paid twenty-five dollars 
for, for the whole carpet that was on the stand. 

@. How many months was this after the Centennial Ex- 
hibition closed ? 


A. Two months, I suppose. 


Mr. Bowman.—There was a call made on February 16, 
1880, upon the defendants to produce their answer of April 10, 
1878. to the letter of R. Mason to them: I also called on 
them at the same time to produce the answer of R. Mason to 
their letter of April 11, 1878, the answer being dated April 
11, 1878 ; the copies were not offered in evidence, and I call 
for the original. At that time I offered another letter in 
evidence——not these. What I offered in evidence was a let- 
ter from the defendants to Mr. Everitt, dated October 9 


a 


’ 
1877, with the envelope in which it was enclosed. We call 
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Statement of the Case. 


This is a writ of error to a decree of the Supreme Court of 
Pennsylvania affirming the decree of the Court of Common 
Pleas, No. 4, of the city of Philadelphia, in a suit in equity in- 
stituted by the defendant in error, Elisha E. Everitt. 

The plaintiff, on March 24th, 1874, filed a bill in which he 
set out two separate 9g prayed for 
two separate modes of relief. (Itecord, pages 12 | 

/irst.—He set forth that on April 16th, 1874, he had made 
a contract between himself and the defendants, Hale and oth- 
ers, by which he assigned certain letters patent for improve- 
ments in wardrobe bedsteads to the defendants, who agreed to 
manufacture bedsteads under the said patents and pay him a 
royalty upon them at the rate of seven per cent. upon the 
wholesale prices received by them, and half the net profits de- 
rived from the sale of any licenses under the letters patent: 
That it was provided by the agreement that in case the 
defendants or their assignees should fail to account under its 
terms, and continue in default .or sixty days after demand, 
they should forfeit all their interest in the letters patent and 
re-assion the same to the plaintiff; and further that if the pat- 
ents should be found invalid, the defendants might surrender 
to the plaintiff all right under the agreement and be.released 
from its covenants. (Record, page 10.) 

The plaintiff then set out that the defendants and their as- 
sions had manufactured bedsteads under .this agreement and 
under the patents ; that they had failed for sixty days to pay 
the royalty therein mentioned, whereby their right to the 
patent and the said improvements thereon had become for- 


feited, and that they had not re-assigned the patents under the 
J oD I 
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terms of the agreement. He then prayed on this head equi- 


table relief as follows:— (Record, page 16.) 
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under it, and that the re-assignment was subject to his orders. 
( Record, page 


Scecond.—The pla iff al et forth in his bill the orant of |] 
letters patent by the United States on the 24th of March, 
and also averred that the Hale & Kilburn Manufacturing Com- 
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pany, the defendants, had, ever since the assignment to them, 


been manufacturing bedsteads under the assignment and under 
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Everitt’s patent,and prayed in addition to the above-mentioned 
I b 


relief (Record, page 15.) 


‘That the said defendants be restrained-by an injunction from your 
‘* Honorable Court : . . from making or selling bedsteads 
‘or other furniture under your orators’ said patent and the improvements 


‘thereon ’’ (Record, page 17) ; 
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1e defendants had in equity no 


right to reissue the Stark patent, or to buy it in its reissued | 
form, because it constituted in some way a fraud upon Everitt. 
he contract between Everitt and the defendants had begun 
April 16th, 1874, and had been terminated by Everitt himself 
on September 24th, 1878. The court below not only decreed 
that the defendants account for all of the bedsteads manufactur- y 
ed by them, whether covered by Everitt’s patent or not, dur- 
ing the whole period of that contract, but they decreed that 
after the contract had been terminated by Everitt himself, that 
he could in equity compel the defendants to assign to him, ) 
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without compensation, the Stark patent also for the remainder 
of its existence. (Record, page 503) 
It is difficult to state clearly the grounds upon which the 
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tion and laws of the United States, and exclusive jurisdiction 
to determine the same is vested in the Federal courts. 
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under Article III., Section 2, of said Constitution providing 
that the judicial power of the United States shall extend to all 
c under said Constitution, and 


under the statute laws of the United States referring to the 
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said subject; namely, the right to manufacture articles 
although covered by letters patent of the United States No. 
145,940, on the ground that said letters patent were void and 
of no effect because anticipated by other and prior patents, and 
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with interest from December, 1878. and which directed them 


to pay the same forthwith. 


22. The court below erred in affirming the judgment of the 
Court of Common Pleas, which decreed and ordered that the 


plaintiffs in error s ld forthwith assign and deliver to the 
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defendant in error the letters patent for an improvement in 
folding bedsteads, numbered 148,940 and dated March 24th, 


1874. 
23. The court below erred in affirming the judgment of 
the Court of Common Pleas, which decreed and ordered that 


the plaintiffs in error should forthwith assign and deliver to 
the defendant in error the following letters patent, to wit :— 
No. 159,908, granted February 16th, 1875, to H. W. Curtis; 
No. 181,450, granted August 22d, 1876, to C. Kilburn ; 
No. 182,465, granted September 19th, 1876, to S. D. New- 
comb ; 
No. 210,777, granted December roth, 1878, to Henry S. 


Hale. 
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24. The court below erred in affirming the judgment of 
he Court of Common Pleas, which decreed and ordered that 
the plaintiffs in error should forthwith assign and deliver to 
the defendant in error the letters patent reissue No. 8161, re- 


issued April goth, 1878, to Andrew Stark. 


25. The court below erred in affirming the judgment of the 
Court of Common Pleas, which decreed and directed that the 


costs of the cause be paid by the plaintiffs in error. 


26. The court below erred in not reversing the judgment 


of the Court of Common Pleas. which was erroneous and 


wrong in every particular. 
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In the eighth paragraph, they expressly aver as 
“And the defendants aver that because of the existence of prior pat- 
‘ents, and for want of utility and novelty, they have been advised 
“that the said patent of the plaintiff is useless and utterly worthless, 


‘ond that their said contract with him is without consideration and void 


“in law.’’ (Record, page 20.) 

The anticipation, therefore, of the principal patent involved 
in this cause, No. 148,940, is set up by the answer as a defence 
to the bill, and the most important portion of the relief 
prayed for is an injunction against the defendants as mere 
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spect from that which it would necessarily be if the plaintiff 
had filed his bill in the Circuit Court of the United States, 
setting up his patent, alleging that tl fendants were in- 
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The court below had no jurisdiction to make a 
decree enjoining the defendants from manufact- 
uring bedsteads and other furniture under letters 
patent No. 148,940 (Everitt’s Patent), and from 
selling any bedsteads made under said patent 
and improvements (letters patent Nos. 159,908, 
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pelled to pay between $14,000 and $20,0co in addition to the 
amount of the present decree, for doing that which, if their 
allegation that the Everitt patent is anticipated by priot 
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United States, to do. And this consideration leads us directly 


THIRD. 


The court below had no jurisdictionto make a 
decree ordering the defendants to pay to the 
plaintiff, inter alia, $971.98, for the sale of bedsteads 
and articles of furniture by them under the plain- 
tiff's patent, after all contract relations between 
the parties had been determined. 


I. The part of the decree complained of is the second 
paragraph of it (Record, page 503), which declares that the 
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“Court, and the bill dismissed. From this decision the complainants 
‘appealed to the Supreme Court of the State, where the decree 
‘of the Circuit Court was a The points proposed to be raised 
‘‘here are, first, whether the act of Assembly of 1S1g was not a contract 
ns ; and, second, whether the 


with the said Wiggins, ener 


y 
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act of 1839 does not impair the contract. 


noticed in the decree of the Circuit or Supreme Court of the State 


‘Yet if it appeared from the bill that the court could not have sustained 
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Lire GCemriurTreé!l without considering and ceciding these points: if they 
\1 ‘ rity ] , } ] 1G] } 17 
\\ Nec | i vol\ ved in the decision ot th { Sf ‘ ) iLL ¢ 
ce] ] Ll j _ ] 1194 : . 1 crt ' 
by the bill and demurrer, this court would have jurisdi mn upon the 


6 ' 1 } 
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‘ : 1 ! ] 
have been raised and decided 
rd 
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fled, the defendants had forfeited their rights under the con- 
tract, and thereafter the rights of both parties u 
terminated, and they were remanded to their seni rights 
outside of it Kither party could sue, as the plaintiff did 


for prior infractions of it, but neither party could sue under it 
for any matter after this date. . The plaintiff, upon maine 


the reassignment of his patent tendered him could, and of 
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course Can still, Sue the delendants in the I}edcral courts as in- 
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fringers under his patent, for any act committed afte oeptem- 
ber 24th 


h, 1878, and provided he can show that the articles he 


alleo covered by his patent constitute infringements, and 
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that his patent 1s valid. can recover. but he could not in the 
St court ask for an injunction restraining the defendants 


irom Manufacturing at all, and proceed against them as 1n- 


fring = 
t below, however, after having granted an injunc- 
ist the defendants as infringers, which they had no 
jurisd Cci10n to do, ordered by their decree of December Sth, 
1878 (Record, page 25), an account to be taken of all the bed- 
teads nufactured under the patent after the 16th of April, 


And of all monevs realized from the sale of the same, and that 
] +- {- “1 } - :  ¢ > +4 +4 ; o> . nc " 7) “ > 
( ise be referred to C. Stuart Patterson, Esq... as Master. to take 
such account, and that the defendants pay to the plaintiff 


pon such account be found due fo him,’’ 


Instead of limiting the account to the duration of the con- 
he parties, that 1s from 16th of April, 1874, its 


h December, 1878, when the plaintiff put an 
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end to it, made their order wide enough to take an account 


. 
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against the defendants not only for royalty under the contract, 
nfringers after the contract had been put an end to by 
1 the parties. The Master accordingly went on and calcu- 
lated what the defendants were liable to for the sale of bed- 
steads long after the plaintiff’s bill was filed, and the defend- 
ints’ answer was filed, for which they could be liable only, if at 
all, as infringers of the patent. The Master’s Report the court 
by their decree of 22d April, 1882, confirmed. 


The master and the court below first calculate what they 


find due the plaintiff under the contract, about $5600 (see 
xecord, pages 134, 135), and then declare that the defendants 


are indebted to the plaintiff in the sum of $971.98, for bed- 
steads made under the patent after the contract between them 


had terminated, because the bedsteads are covered by the 


3/ 


patent which they held, for the purpose of this litigation at 
least, to be in all respects valid. 

This appears by examining the master’s “ recapitulation 
in which the amount due by the defendants every month is 
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calculated. (Record, pages 134, 135.) 
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charged the defendants for sales in October and November, 


ee a PS ee oe ee oe. ee ee 
1570, are, resp CtIVely, 95/9.29 and p 321.65, and it appears 


{ 


from the statement of sales on pages 120, 121 and 122 of his 


‘eport that the sales made from September 24th to Septem- 
ber 30th, were $1015.50, on which the master calculates 
$70.85 as due plaintiff. 

This point was repeatedly called to the attention of the 
Court of Common Pleas as well as to the Supreme Court of 


Pennsylvania. 
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Agreement made and entered into this 16th day of April, 
> a» - ons ‘ . bec . Py : i: ; - ‘ ¢, - 
A. BY Lo, hs by and between Elisha E. everit : of the Citv Of 


Philadelphia, of the first part, and Henry S. Hale, Artemus 
Kilburn, J. Warren Hale, H. W. Curtis, Chenev Kilburn 
and Warren Hale, all of the said City, and there trading 


together as Hale, Kilburn & Co., of the second part. 


“ lVhereas, Letters Patent of the United States were granted 
to the said party of the first part, for an Improvement in 
Wardrobe Bedsteads, said Letters Patent being dated March 


24th, 1874, and numbered 149,940. 


“ Now these Presents witness that by and between the said 


parties hereto, 1€ 1S agreed as fOlloOWS: 


“ First—In consideration of the sum of five hundred dollars 
to him by the said parties of the second part, in hand paid, 
the receipt of which is hereby acknowledged. And in further 
consideration of the faithful keeping, observance and perform- 
ance by the said parties of the second part of the stipulations 
hereinafter contained, to be by them kept, observed and per- 
formed, the said party of the first part agrees to, and hereby 
does assign and set over to the said parties of the second part, 
the entire right, title and interest in and to said invention, as 
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the expenses of any suits at law or in equity that it may be 
necessary to prosecute or defend for the maintenance of said 
Letters Patent, or to enjoin and recover against infringers 
thereon ; and the said parties of the second part may retain 
from and out of moneys becoming due to the said party of the 
first part, his heirs or assigns, under the terms of the second 
clause of this agreement, sufficient to defray the said propor- 
tion of said party of the first part, of such expenses; and the 
said party of the first part shall be entitled to and shall receive 
one-half of all sums which may be recovered tn any each suit 
or suits. 

“ fifth.—The covenants ofthe said parties of the second part, 
contained in the second and third clauses hereof, shall extend 
to, and be binding upon, their assignees of the right, title and 
interest in said Letters Patent, or of any undivided part 


ve 
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heir Salt 


thereof; and if the said parties of the second part, or t 
assignees, shall at any time fail to account for and pay over, 


when due, sums accruing to the said party of the first part, his 

heirs or assigns, under the terms of the agreement, and shall 

continue in said default for sixty days after demand for pay- 

or if they shall fail to keep the stipulation made, in 
] 


i.use three hereof, then, and in any such case, the party or 
+ 
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parties so in default shall forfeit all his or their interest in said 
] ° Maan 
Letters Patent, and shal! reassign the same, by proper instru- 


ment in writing, to the said party of the first part, his heirs or 


assigns. 


“ Szavth.—It is further understood and agreed that the said 
patented bedstead shall be known as the ‘ Everitt Bedstead,’ 
and the said parties of the second part shall so term it 1n their 
advertisements, circulars, etc.; and it is further agreed that 
said party of the first part shall have the right to exhibit said 
patented bedstead at the Centennial Exhibition to be held in 


the City of Philadelphia. 


“ Seventh.—It is further understood and agreed that any im- 
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provements in said patented bedsteads which may be made 
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‘Raton B BVERBS. &, ti. Ss 
“HENRY S. HALE, 
“ARTEMUS KILBURN, 
“J. WARREN HALE, 
“Hi. OW, GAMES, 
“CHENEY KILBURN, 
“WARREN HALE, 
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and delivered in the presence of us. 


“Owen D. ROBERTS, 
‘“JoHN DIMMICK.” 
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was to deprive the plaintiff of all benefit of his own inven- 
tion and to appropriate it exclusively to themselves. The 
means by which it was to be accomplished was the purchase 
of the Stark patent, which Mason, their own counsel, testi- 
fied was not infringed by the plaintiff's patent, the fraudu- 


lent re-issue of that patent with such cunning devices that 


it should be made “‘to cover entirely the Everitt bedstead,’ 
and a secret assignment by Stark to themselves of that 
which they already owned; to be followed by false and covi- 
nous notices to and sham suits against themselves, brought 


1] 


under their own instructions and by their own counsel, All 
this was duly carried out, was duly discovered by the plain- 
tiff, and is established in all its details in the evidence. The 
defendants now complain that the Master has reported that 


they cannot be permitted in equity to avail themselves of 
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BRIEF OF PLAINTIFF'S IN ERROR. 
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GEO. W. BIDDLE, 


Kor Plaintiffs in Error. 


Ailen, Lane & Scott, Printers, 229-231 South Fifth Street, Philadelphia. 
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In the Supreme Court of the United 
States. 


Henry S. Hale, Artemus Kilburn, > 
J. Warren Hale, Cheney Kil- 


burn, and Warren Hale, who 


Ge survived H. W. Curtis, with 
23 whom they traded as Hale, Kil- ai 
ie burn and Company, and The October Sessions, 
¥ Hale and Kilburn Manufac- ¢ 1883. 
* turing Company, Plaintiffs in ERE 
= Error, No. 951. 
"1 VS. 


Elisha E. Everitt, Defendant in 


Error. J 


BRIEF OF ARGUMENT FOR THE PLAIN- 

TIFFS IN ERROR AGAINST THE MOTION 
TO DISMISS THE WRIT OF ERROR IN THE 
= ABOVE CASE. 


Upon an examination of the “ Statement of the Case,” 
printed by the defendant in error (pages 3 to 15, of their 
brief), the plaintiffs in error find that it consists chiefly of 
facts which they consider wholly immaterial to the appeal 
here taken and upon the present motion,—many allega- 
tions of fraud, all of which they deny,—and many conclu- 
sions and insinuations which they believe unsupported by 
the evidence. It omits to state nearly every fact that is ma- 
terial on this motion, to show the jurisdiction of this Court 


° 
on this appeal. The plaintiffs in error have consequently 
prepared for the court a statement of those facts, which 
they believe material on the present motion, omitting all 
other matter, abstaining from any allegations or imputa- 
tions of fraud upon their opponent, and fortified by cita- 
tions from the record itself. 

This is a writ of error to a decree of the Supreme Court 
of Pennsylvania, affirming the decree of the Court of 
Common Pleas No. 4, of the City of Philadelphia, in a 
suit in equity instituted by the defendant in error, Elisha 
EK. Everitt. He avers in his bill that on March 24th, 
1874, letters patent were granted him for an improvement 
in wardrobe bedsteads; that on April 16th, 1874, he made 
a contract with the defendants, Hale & Kilburn, by which, © 
in consideration of an assignment to them of the patent, 
they were to manufacture bedsteads under it, and pay him, 


Everitt, seven per cent. upon the wholesale price received 


therefor; and that 


“If the said parties of the second part (Hale & Kilburn), or 
“their said assignees, shall at any time fail to account for and pay 
“over when due sums accruing to the said party of the first 
“part (Hveritt), his heirs or assigns, under the terms of the agree- 
“ment, and shall continue in such default for sixty days after 
“demand of payment, * * then, * * the party or parties 


“so in default shall forfeit all his or their interest in said let- 


“ters patent, and shall reassign the same, by proper instrument 


“in writing, to the said party of the first part, his heirs or assigns.” 


And further— 


“that if in any suit the said letters patent should be foundand 


“ adjudged invalid, or to infringe on any other patent or patents, 


“then wl ad the said parties of the second part (Hale & 


Kilburn), or their assigns, may at their option surrender to the 


“said party of the first part, his heirs or assigns, all right and 


éé 


claim under this agreement, and thereupon be released from 
‘their covenants herein contained, and from any and all of the 


‘obligations whatsoever under or concerning said agreement.” 


3 
The bill then averred that 


“said defendants (Hale & Kilburn) have continued in default for 
“more than sixty days in not accounting for and paying over to 
‘your orator the royalty due him undersaid agreement after your 
“orator demanded of the defendants payment of the same, 
“whereby the rights of the said defendants to your said orator’s patent, 
‘and the said improvements thereon, were forfeited, and the said de- 
“fendants have not reassigned the said patents and improve- 


“ments to your orator according to the terms of said agreement.” 


The plaintiff prayed an account of all bedsteads man- 
ufactured under his patent after April 16th, 1874, by the 
defendants; that the latter be ordered to reassign to the 


plaintiff his patent, and 


“that the said defendants be restrained by an injunction of your 
“ Honorable Court from - ” " making or selling bedsteads 
“or other furniture under your orator’s said patent and the improve- 


‘“ments thereon.” 


The answer of Hale & Kilburn, the defendants, de- 
nied that many of the articles on which the plaintiff 
claimed royalty under the contract were covered by the 
plaintiff’s patent at all, and gave a list of them in de- 


tail. They averred. 


“that because of the existence of prior patents, and for want of 
“utility and novelty, they have been advised that the said patent of 


; 


“the plaintiff is useless and utterly worthless ,’ 


and set forth that the plaintiff’s patent infringed amongst 
other things the patent of one Andrew Stark, number 
49,168, and also one granted to Sebeus C. Maine, which 


patents they averred “ covered the leading and only valu- 
“able features of the bedstead they had been manufactur- 


“ing and selling :” 


4 
As to their default under the contract, they said :— 


“That it is true that the defendants have continued in default 
“in this respect for more than sixty days in not paying over 
“under said agreement, but are in no default for not accounting, 
“and they agree that they have forfeited their rights to the plain- 
“tiffs said patent, and although they have not hitherto reas- 
“signed the same, they have caused an offer so to do to be made 
“to the plaintiff in person and through counsel, but it has not 
“been accepted, and the defendants ” “6 under advice of 
“counsel, and in compliance with the prayer of the said bill, de- 
“nosit herewith in the hands of the prothonotary of this court, 
“at the time of filing this answer, a reassignment of the patent 
“referred to, so that the said plaintiff shall thereunder have and 


‘take all his former rights and privileges.” 


The cause was then heard upon bill and answer, where- 
upon the Court of Common Pleas made a decree (printed 
on pp. 15 and 16 of the “copies from the record,” sup- 
plied by the defendant in error), containing amongst other 


things the following language :— 


“It is ordered, adjudged, and decreed, that an account be taken 
“of all ° ° bedsteads manufactured by the defendants 
“under the patent and improvements mentioned and referred to 
“in the bill, after the 16th of April, 1874; . . and it is 
“ further ordered that an injunction issue, directly to the said defend- 
“ants (Hale & Kilburn) commanding and enjoining them * # 
“from manufacturing bedsteads and other furniture under the said 
“ patent, and from selling any bedstead made under said patent and im- 


“ mrovements, manufactured after the date of this decree.” 


This decree further referred the case to a Master to hear 
testimony and take an account. 

The contract set forth by the plaintiff in his bill was 
terminated by him in accordance with its terms (as appears 
above) on the day his bill was filed, September 24th, 
1878; and this was admitted by the defendants in their 


5 
answer (just quoted), and found as a fact by the master, 
who, page 43 of his report, says :— 


“The Master finds that the defendants are in default within 
“the terms of the 5th article of the contract, and that they con- 
“tinued in default for morethan sixty days after the bill was 
“filed,” &e. 


So that on September 24th, 1878, the rights of plaintiff 
and defendants, under the contract set out in the bill, 
whatever they were, then were terminated. 

But the plaintiff claimed in this suit not only the roy- 
alty for the sale of bedsteads ind other articles alleged to 
be covered by his patent wnder the contract during its exist- 
ence, up to September 24th, 1878, when it was ended by 
both parties, but claimed further, damages from the de- 
fendants, thereafter ; although at this time a reassignment 
of Everitt’s patents to him had been executed by the 
defendants, and duly tendered to him, which he had re- 
fused. 

The court below examined the defendants’ books for sales 
by them of the articles which the plaintiff alleged to be 
covered by his patent, although the defendants had denied 
that the patent was valid,—and charged them with damages 
for having sold articles alleged to be covered by it, sold 
by them after the contract had been terminated. The 
total amount thus awarded amounts to $964.13, with in- 
tecest from December, 1878. 

The defendants being advised that the State court had 
no jurisdiction either to restrain them from manufacturing 
under letters patent, the validity of which they had ex- 
pressly denied in their answer, or to award damages 
against them for selling articles alleged to infringe a patent 
whose validity they denied, applied, after the decree of 
the Common Pleas had been affirmed in the Supreme 
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Court of Pennsylvania, for a writ of error to the Supreme 
Court of the United States.* CHIEF JUSTICE MERCUR, 
when the latter of those facts was brought to his attention, 
allowed the writ of error as prayed for, and endorsed 
upon the writ taken out, 


“Writ of error allowed by me this seventh day of February, 
1883. 
“ULYSSES MERCUR, 
“ CHIEF JUSTICE OF PENNSYLVANIA.” 


and when the additional security on appeal was fixed, 
the question of the allowance came before the full bench of 
that court. 

The counsel for the defendant in error, who, in their zeal 
for their client, have made the somewhat reckless assertion 
(page 15 of their brief ) that 
“Certainly the thought never entered the mind of the Supreme 
“Court of Pennsylvania that any Federal question was decided 


“ by this judgment.” 


have omitted to print this allowance by the Chief Jus- 
tice of the State, of the writ of error, but it forms part of 
the record now filed in this court. 

The decree of the State court awarding, inter alia, dam- 
ages for the manufacture and sale of articles alleged to in- 
fringe the plaintiff’s patent, and restraining them from 
manufacturing thereunder, form the first two grounds of 
the appeal of Hale & Kilburn, the defendants below. 


*Upon the hearing of this cause in the Supreme Court of 
Pennsylvania, that conrt had, under the pressure of business then 
crowded upon it, assigned one hour and a quarter a side for the 
hearing of this cause, the record of which consists of seven hun- 
dred pages, only a quarter of an hour being left to the senior 
counsel of the present appellants (Hale & Kilburn) to reply, which 
he was unable to attempt to do in that limit of time. 
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The plaintiff in his bill also averred that the contract 
between them provided 


“that any improvements in said patented bedsteads which may 
““be made by either of the parties hereto, and any letters patent of the 
“United States obtained for such improvements, shall be held and 
“enjoyed by the said parties of the second part under and subject 


“to the terms of this agreement :”— 
and that 


“several improvements to said patented process have been, from 
‘‘time to time, made by the said defendants or some of them, which 
“are now held by the said Hale & Kilburn Manufacturing Com- 


“many 7’— 


and prayed that the defendants be ordered to reassign 
all of the improvements. ‘The defendants in their answer 
denied that the improvements made and patented by them 
were on any of the features covered by the said patent of 
the plaintiff; but, 


“On the contrary, they say that the said improvements are on 
“other parts not in any way connected with the claims of the 
“plaintiff, and they deny the right of the said plaintiff to claim a 


“transfer for the said improvements.” 


On this point the court below, through its Master, found 
(pages 44 and 45 of his report) that the only patents for 
improvements made by any of the defendants during the 
time the contract between them was in existence, were— 

Letters patent No. 159,908, granted February 16th, 
1875, to H. W. Curtis (a defendant). 

Letters patent No. 181,450, granted August 22d, 1876, . 
to Kilburn (a defendant). 

Letters patent No. 160,185, granted February 23d, 
1875, to Hale (a defendant). 

The court upon an examination of these patents: held 
that two of them were for improvements on Everitt’s 
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patent (excepting No. 160,185), and made a further decree, 
by which they ordered the defendants to assign the first 
two of them to the plaintiff. 

3ut a patent had been granted, not to any of the defend- 
ants or parties to the contract set out in the bill, but toa 
stranger, one S. D. Newcomb (letters patent No. 182,465), 
granted to him September 19th, 1876, and subsequently 
purchased by the defendants. The court found, as a fact, 
this patent to be one for “an improvement ” on the plain- 
tiff’s patent, and ordered the defendants (without assigning 
any Separate reason therefor) to assign it to the complainant. 

A considerable time after the date at which the plaintiff 
averred he had terminated the contract between himself 
and the defendants, viz., on December 10th, 1878, further 
letters patent (No, 210,777) were granted to fenry S. 
Hale, one of the defendants, for an improvement in ward- 
robe bedsteads. 

The court below, although they had already heard the 
case on bill and answer, and made a decree thereon, al- 
lowed the plaintiff to take testimony as to this patent, and 
subsequently made a decree ordering its assignment by 
the defendants to the plaintiff. 

The plaintiffs in error are advised that the State court 
had no jurisdiction to decree the assignment by them to the 
plaintiff of this patent. It was not pretended that it was 
taken out while any agreement between them and the 
plaintiff was in force. 

The record in this case shows that on September 24th, 
1878, the plaintiff filed his bill praying, inter alia, for an 
assignment under the terms of his contract (which he de- 
clared terminated and forfeited on that day) of all improve- 
ments on his own patent made by the defendants; that on 
November 22d, 1878, the defendants filed their answer 
denying his right; that on December 9th, 1878, the State 
court made a decree, on bill and answer, enjoining the de- 
fendants from manufacturing or selling any article under 
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the plaintiff’s patent, or under the defendants’ own improve- 
ments thereon, their right to which the court had then 
never passed upor or even heard discussed ; that on De- 
cember 10th, 1878, after the case had already been referred 
toa master, one of the defendants took out a new and further 
patent; that the court then made a further decree, order- 
ing the defendants, amongst other things, to assign the 
patent thus taken out after the date of their first decree to 
the plaintiff. 

This forms the third and fourth grounds upon which the 


defendants have appealed to this court. 


The plaintiff, in his bill, further averred that the de- 
fendants, Hale & Kilburn, had purchased for $1000 from 
one Stark a patent, issued long prior to the plaintiff’s 
own patent, for an improvement in folding bedsteads ; 
and that asuit on the former had been commenced in 
Stark’s name against the defendants’ use of the plain- 
tiff’s (/’veritt’s) patent, in the Circuit Court of the United 
States, which, however, the plaintiff charged was _pro- 
moted by the defendants themselves, and at their ex- 
pense, and was therefore fraudulent. By an amendment 
to his bill, he averred that the defendants had alleged in 
their answer that his patent infringed the Stark patent 
which they now owned; but that the relations between the 
defendants and himself under his contract with them were 
such, during its existence, that the latter could not acquire 
title to Stark’s patent, or to any other, adversely to him. 
He therefore prayed that the defendants might be decreed 
to assign to him the Stark patent also, without compensa- 
tion. 

The defendants, as already stated, denied the validity of 
Everitt’s patent, and gave evidence, which they thought 
conclusive, to show this. | 

Stark’s patent was prior to Hveritt’s, Stark’s being dated 
August 22d, 1865, and £veritt’s November 19th, 18738; 
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the evidence showed that the defendants had agreed with 
Stark to purchase his patent; that they had had it reissued 
in a broader form, which had been allowed by the Patent 
Office (Reissue No. 8161, dated April 9th, 1878). No 
evidence was given to show whether “veritt’s patent was 
anticipated by it or not. The court below decided that the 
defendants had in equity no right to reissue the Stark 
patent, or to buy it in its reissued form, because it con- 
stituted in some way a fraud upon Everitt. ‘The contract 
between Everitt and the defendants had begun April 16th, 
1874, and had been terminated by Hveritt himself on Sep- 
tember 24th, 1878. The court below not only decreed 
that. the defendants account for all of the bedsteads mann- 
factured by them, whether covered by veritt’s patent or 
not, during the whole period of that contract, but they 
decreed that after the contract had been terminated by 
Everitt himself, that he could in equity compel the de- 
fendants to assign to him, without compensation, the Stark 
patent also for the remainder of its existence. 

[t is difficult to state clearly the grounds upon which the 
court below did this. From an analysis of their opinion, 
it would seem that they found, as a fact, that the Everitt 
patent was valid; that the Stark patent in its original form 
did not anticipate the Hveritt patent ; that the Stark patent 
in its reissued form did anticipate the Everitt patent, and 
therefore, as matter of law, rendered the latter patent void ; 
that the obtaining of the reissue of the Stark patent by the 
defendants, or by Stark at their instance, was therefore a 
fraud upon the plaintiff, so that, on the general ground that 
during the continuance of the contract relation between the 
parties, the defendants could not buy any outstanding title 
except for the benefit of both,—the plaintiff had, in some 
way, a title tothe Stark patent. They carried out this 
principle by awarding the entire Stark patent to Everitt 
upon the termination of the contract by him. The lan- 
guage of the court on this subject is :—(see pages of 
‘Copies of Record.”) 
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“But, in the present case, the defendants (Hale & Kilburn) 
“created themselves the very title which is alleged to be hostile 
“to the plaintiff’s rights, for without the reissue of the Stark 
“patent which they obtained, the plaintiff would have been in no 
“danger. The plaintiff is entitled, therefore, to relief and protec- 
“tion against the defendants’ fraudulent reissue of the Stark 
“patent. He might have it by a perpetual injunction against the 
“assignment or use of that patent, or he may haveit, upon the prin- 
“ciples already adverted to, in the form of a decree for a compul- 
“gory assignment of it to the plaintiff. The form of the relief is 


“not very material, for the result is the same in either case.” 


ARGU MENT. 
FIRST. 


The validity of Letters Patent No. 148,940, 
granted March 24th, 1874, to Everitt, and the 
question of its anticipation by prior patents is 
directly raised by the pleadings in this cause. 


The plaintiff Averitt sets forth in paragraph first of his 
bill that letters patent were granted to him as above, for 
an alleged new and useful improvement in wardrobe bed- 
steads. 

The statement that letters patent had been granted by 
the Patent Office of the United States is prima facie evi- 
dence of their novelty. 

The plaintiff then prays, as part of the relief founded 
upon this allegation, 


‘That the said defendants be restrained by injunction from 
m vs ° * making or selling bedsteads or other 


“furniture under your orator’s said patent * * * ” 


The answer of the defendants expressly denies the 
validity of the above patent. In paragraph 7, they aver 
that, 
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“They have been informed and believe that in making 
“the said bedsteads they are infringing upon the rights of 
“other prior patentees against whom they are obliged to 
“protect themselves by contracts of purchase or otherwise, 
“or wholly discontinue the manufacture of bedsteads 


“which they had been making, and in the introduction 


“of which they had expended large sums of money, which 
“they could not afford to lose; that among such patents 
“were one to Andrew Stark, and another for others to 
“ Sebeus C. Maine, which covered the leading and only 


“ valuable features of the bedstead they have been manu- 
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“ facturing and selling.” 


In the eighth paragraph, they expressly aver as fol- 


lows :-— 


“And the defendants aver that because of the existence of 
“rior patents, and for want of utility and novelty, they have 
“been advised that the said patent of the plaintiff 1s useless and 


“utterly worthless.” 


The validity, therefore, of the principal patent involved 
in this cause is affirmed in the bill and denied in the an- 
swer, and the most important portion of the relief prayed 
for is an injunction against the defendants as mere naked 
infringers of this patent. ‘The issue differs in no respect 
from that which it would necessarily be if the plaintiff had 
filed his bill in the Circuit Court of the United States, 
setting up his patent, alleging that the defendants were in- 
fringing it, and praying, as part of-his relief, an injunction 
that they be restrained henceforth from manufacturing un- 
der the patent; and the defendants in their answer had set 
up that the patent was void by reason of being anticipated 
by prior patents. 

[t has always been held by this court that the question 
of jurisdiction depends primarily upon whether the plead- 
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ings In the cause raise directly an issue involving the 
question of the validity of a patent, in other words, the 
question of infringement. 

“ An action,” says Chief Justice Waite, “ which raises a 
“question of infringement, is an action arising ‘under the 
‘law,’ and one who has the right to sue for the infringe- 
“ment may sue in the Circuit Court.” Littlefield vs. 
Perry, 21 Wallace, 222. 

It is needless to amplify this point, as it is obvious upon 
a cursory inspection of the record ; and as the rest of this 
argument is devoted to developing it by showing that the 
court below actually did grant an injunction as prayed for 
by the plaintiff, which has been in foree now for over five 
years, restraining these defendants from infringing his 
patent, and, in addition, awarded a considerable sum as 
damages by reason of their having infringed. 

The defendant in error has endeavored to elude this 
difficulty by alleging that there was a contract involved 
in the case about his patent; and that he sued to recover 
royalties due under that contract. Of course, if a con- 
tract alone were involved, and the validity of the patent 
or patents it related to was not denied, and no question of 
infringement arose, the construction of such a contract and 
the determination of the plaintiff’s rights under it would 
belong to a State tribunal. But both the validity of the 
contract and of the patent are expressly denied in the an- 
swer. In the eighth paragraph of the answer they aver 
that the patent is void, and “that their said contract with 
“the plaintiff is without consideration and void in law.” 

The pleadings in the case thus raising the issue of in- 
fringement, the jurisdiction over the cause was solely in the 
Federal Courts; for “having jurisdiction, the court may 
“decide other matters between the parties, which, of 
“themselves might not afford ground for the original ex- 
“ercise of jurisdiction.” Brooks vs. Stolley, 3 McLean, 
529; Littlefield vs. Perry, 21 Wallace, 222. 


14 
SECOND. 


The court below had no jurisdiction to makea 
decree enjoining the defendants from manufac- 
turing bedsteads and other furniture under let- 
ters patent No. 148,940 (Everitt’s patent), and 
from selling any bedsteads made under said 
patent, and improvements (letters patent Nos. 
159,908, 181,450, 182,465, and 210,777), manufac- 
tured after the date of that decree. 


This decree made in this cause is printed on pages 15 
and 16 of the defendant’s “ Copies from the Record,” fur- 
nished the court. 

It has been already stated that the pleadings raise 
directly the question of the validity of letters patent No. 
148,940, Everitt’s patent, and that the plaintiff prayed in 
the second prayer of his bill for an injunction restraining 
the defendants from manufacturing the bedsteads made 
under the patent. The facts, as they appear in the bill 
and answer, were that a contract in regard to this patent 
had existed between the parties which the defendants, it 
was alleged by the plaintiff, had broken, and had therefore 
forfeited all rights thereunder. The plaintiff therefore 
claimed, as he had a right to, a reassignment of his patent, 
together with further letters patent for improvements 
thereon which he alleged he was entitled to. The defend- 
ants tendered a reassignment of letters patent No. 148,940, 
deposited an executed assignment, which the plaintiff refused 
to receive, with the clerk of the court, but denied their 
liability to assign the other patents, and admitted that they 
claimed no further rights under the contract, whatever 
they were. Upon a hearing of the cause upon bill and 
answer, the plaintiff then asked the court to treat the de- 
fendants as mere naked infringers, not only of his own 


— 
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patent, of which they had tendered him a reassignment 
(letters patent No. 148,940), but also of letters patent Nos. 
159,908, 181,450, and 182,465; by this short cut, the 
plaintiff designed to obtain all of the relief to which he 
might be entitled in the State Court, to wit, a reassignment 
of his own and other patents; and before his right to the 
reassignment of all but one of them was even heard, to 
obtain in the meanwhile an injunction against infringement 
by the defendants, to which he would have been entitled 
thereafter in the Federal courts, in case he obtained an 
assignment of all of the patents. 


I, It may be objected that this decree appears to be one 
made by the consent of the defendants. The ground of 
this allegation is that the defendants, not wishing to hold 
any longer the Everitt patent, believing it to be utterly 
invalid, and being perfectly willing to account to the 
plaintiff for all that they believed to be due him under 
their contract, said, in the ninth paragraph of their answer, 


that they were 


“not now manufacturing any bedsteads under the patent of 
“the said plaintiff, and do not propose to do so hereafter; that 
“they confess judgment, and submit themselves to a decree of 
“ the court in favor of the said plaintiff as to all the prayers of 
“their said bill, except to that part of the second prayer which 
“ requires that they should assign to the said plaintiff the patents 


“ which they have secured for improvements of their own,” &e. 


The defendants meant, of course, by this paragraph to 
submit themselves to any decree which the court might 
make in the premises, on subjects within their jurisdiction. 
They had no more conception of being enjoined from manu- 
facturing under their own improvements which were then held 
by them in their own names, and upon the quesiion of the 


ownership of which the court had not even heard an argu- 
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ment, than they had of submitting to a decree for a reas- 
signment of the Stark patent then owned by them. Upon 
the assumption, however, that these lines of the defend- 
ants’ answer above quoted would give a State court juris- 
diction to enjoin against an infringement, the complainant 
drew up and obtained from the court a decree which (as 
will be shown in a moment) was a final decree in the cause 
upon so much of the matter as was covered by it, in which 


they recited :— 


‘And now, December 8th, 1878, this cause came on to be heard 


“on bill and answer, and it appearing to the court that the said 
“defendants by their answer have submitted to a decree in favor 
“ of the plaintiff as to all the prayers of the bill, except so much of 
“the second prayer as prays for a reassignment of the improve- 
“ments in the manufacture of bedsteads mentioned in said bill. 


“It is ordered, adjudged, and decreed,” &c., &c. 


II. It is hardly necessary to add that this attempt, such 
as it is, to support such a decree by the so-called admission 
or submission in the defendants’ answer, is without legal 
foundation. Consent of the parties can not give jurisdic- 


tion to any court. 


“Tt is true” said this Court, in Jills vs. Brown, 16 
Peters, 527, “that the plaintiffs and defendants in error 
“have both waived all objections to jurisdiction and have 
“pressed the court for a decision on the principal points. 
“ Bat consent will not give jurisdiction.” So, in Dudley 
vs. Mayhew, 3 Comstock’s Reports (3 N. Y.), page 11, 
where in a suit on a patent, an injunction had been granted, 
as here, restraining the manufacture of a patented article, as 
part of the relief. StTroNnG J., said: ‘“ It was insisted on 
“the argument before us as it had been in the court below 
“by the counsel for the plaintiff, that the defendant was 
“precluded from raising the question of jurisdiction by his 
“written stipulation that he wouldn’t do so, given for a 


, 


A ee EAI 


17 


“valuable consideration, and filed by the examiner as a 
“document in the cause. It may have been a breach of 
“faith or good morals in the defendant to insist upon the 
“objection after his solemn agreement to waive it; but 
“that is no reason why any court should adopt the strong 
“measure of granting a perpetual injunction in a case 
“where it has no jurisdiction. It has been long and cor- 
“rectly settled that not even a direct assent by the party 
“can confer jurisdiction, or render the judgment of a tri- 
“bunal, in a matter over which it has not by law any 
“cognizance, effectual.” (Referring to Coffin vs. Tracy, 3 
Caines Rep., 129. Davis vs. Backard, 7 Peters, 276.) 


ITI. [t has been said, and may be said again in this 
court, that this is an “ interlocutory ” and not a final decree, 
and that, as the court made a further decree in WHY this 7fS2 
interlocutory decree does not form a portion of the record 
which can be considered. 

First.—The decree is not an interlocutory decree. The 
only foundation for the statement is that the plaintiff be- 
low (defendant in error here) has printed the words 
“Interlocutory Decree appointing Master” at the head of 
the decree in his own paper-book. The decree purports to 
to be, and is—a decree made in the cause after a hearing 
on billand answer. The record in the cause shows that the 
complainant had filed his bill September 24th, 1878, setting 
forth his contract with defendants, their conduct forfeiting 
their rights thereunder, and declaring the forfeiture; and 
praying for a reassignment of his patent, for an account 
and an injunction against their manufacturing under it 
(which the State court had no jurisdiction to grant). The 
defendants’ answer denied the validity of the contract, ad- 
mitted their forfeiture of all right under it, and a liability 
to account, but denied the validity of the plaintiff’s patent, 
or that they were then manufacturing under it, or that 
they were liable to assign to the plaintiff the letters patent 
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for their own improvements which he demanded. The 
plaintiff then moved for a decree upon bill and answer. 
All that the State court had jurisdiction to do, was, upon 
a bill properly framed, to decree an account, and give the 
plaintiff any further relief which he might, by reason of 
the contract, be entitled to. Instead of doing this, they, 
upon hearing, madea decree, which commenced by stating :— 


“ And now, December 8th, 1878, this case come on to be heard 


“on bill and answer: ” 
and proceeded : 


“Tt is ordered, adjudged, and decreed that an account be taken 


“of all and every the bedsteads and furniture manufactured by 
“the defendants under the patent and improvements mentioned 
“and referred to in the bill, after the 16th day of April, 1874, and 
“all moneys realized from the sale of the same, : * 
“and that the defendants pay to the plaintiff whatever money 


“shall, upon such account, be found due to him; and it is further 


‘ordered that an injunction issue directed to the said defendants, 
“commanding and enjoining them not to dispose of the said 
“ patent and the improvements thereon to any person or persons 
“other than the plaintiff, and from manufacturing bedsteads and 
** othe r furniture under the said patent, and from selling any bedsteads 
“made under said patents and improvements, manufactured after the 


© date of this decree.”’ 


Second.—As to its practical effect, this decree might be 
looked upon in either of two ways. It may be said, first, 
that, as a decree upon bill and answer, it still forms part 
of the decree of the court. No order has been made mod- 
ifying it, and the defendants therefore are bound by it 
now just as much as by the decree of the court which the 
plaintiff terms the ‘final’ decree, made April 22d, 1882 ; 
(see page 91 of plaintiff’s “copies from the record,”) so 
that, as a subsisting decree enjoining the defendants from 
infringing the Kveritt and other patents, any disobedience 
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to it could now be punished by attachment. Or secondly, 
it may now be urged, under the strain of this appeal, that 
as the court made a further decree in the cause on April 
22d, 1882, this decree of December 9th, 1878, was so 
merged into it, that so much of it as is not rezterated in 
their latter decree, is no longer operative. It would 
be difficult to support such a view; but, if adopted, 
it would follow that the defendants were liable from 
December 9th, 1878, up to April 22d, 1882, for any 
disobedience to, or infraction of, this decree. Now the 
decree enjoins them from manufacturing any bedstead 
under Hveritt’s or the four other patents, so that if they 
‘have manufactured bedsteads covered by the claims of 
these patents, as they now stand, they are liable, on a 
summary hearing upon a motion for an attachment, to be 
fixed with damages for manufacturing and selling these 
articles during the whole of this period, whether the patents 
are, in fact, validornot. Observe, the decree is, they shall not 
sell any bedstead made under these patents. Any bedstead 
infringing them would be within the words of the decree. 
So that, although the defendants have, by way of defence 
in their answer, set up the utter invalidity of the com- 
plainant’s patent, they are nevertheless, under this extraor- 
dinary order, liable now to pay damages for infringing it 
whether the patent is valid or not. 

If the jurisdiction of this court therefore is not sus- 
tained, the claim will at once be put forward that the de- 
fendants have violated the decree of December 9th, 1878, 
by selling bedsteads made under the plaintiff’s patent. The 
defendants may urge in vain that his patent is invalid ; 
that they, as well as the rest of the public, had a right to 
manufacture these articles. It will be answered that the 
matter for the four years from December 9th, 1878 to 
April 22d, 1882, is res adjudicata ; that the defendants 
were enjoined from manufacturing and selling for these 
four years, and that upon an attachment for an alleged dis- 
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obedience to the order, as the cause is now ended they can 
not, as to this period, make any further defence at all. 


IV. Now, under either of the views above presented of 
this order, it is perfectly clear that the State court had no 
jurisdiction whatever to make it. The brief in support of 
the defendant in error contains but a cursory allusion to this 
vital fact in the cause,* and no argument upon it, further 
than a statement of the conclusion that “ it is manifest that 
there is no Federal question involved in any manner in this 
case,” so that it is difficult to anticipate upon what ground an 
‘attempt may be made to support it. It is true that where 
the rights of parties to a litigation depend, or are alleged to 
depend, wholly upon a contract, a State court can determine, 
first, whether or not such a contract exists, and secondly, 
if it be found to exist, whether the complainant has rights 
under it, and if so, enforce them. Where a contract with 
regard to a patent right is set up, but the validity of the 
patent is itself not questioned by either party, this court, In 
Wilson vs. Sandford, 10 Howard, 99, and Hartell vs. Tilgh- 
man, 9 Otto, 547, decided that the mere fact of the con- 
tract’s relating to a patent, does not of itself give the Fed- 
eral courts jurisdiction. It was doubted by some mem- 
bers of the court in Hartell vs. Tilghman, whether, even 
where the validity of the patent in question was admitted, 
but the existence of any contract as to it denied, the plain- 
tiff could not sue in the Federal courts as for an infringe- 
ment, 

But where infringement is sought to be relieved against, 
a construction of the patent is involved ; this raises a ques- 
tion under the Act of Congress which provides that all 
actions arising under any law of the United States grant- 
ing or confirming to inventors the exclusive right to their 
inventions shall be originally cognizable in the Circuit 
Courts. “ The Act of Congress,” says CHIEF JUSTICE WAITE 


* Pages 23 and 24 of brief of defendants in error. 
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21 
in Littlefield vs. Perry, 21 Wallace, 222, “ provides ‘ thatall 
“* actions, suits, controversies, and cases arising under any law 
“ofthe United States granting or confirming to inventors 
“the exclusive right to their inventions or discoveries 
“ shall be originally cognizable as well in equity as at law 
“in the Cireuit Courts, &c. An aetion which raises 
“a question of infringement is an action arising ‘ under 
“the law;’ and one who has the right to sue for the in- 
“ fringement may sue in the Circuit Court. Such a suit 
“may involve the construction of a contract as well as the 
‘‘ patent, but that will not oust the court of its jurisdiction. 
“If the patent is involved it carries with it the whole 
“ case.” 

A plainer case of a lawsuit involving a case of in- 
fringement and the construction of a patent, it is impossi- 
ble to conceive. The plaintiff files his bill setting forth 
his patent, declaring that there has been a contract between 
himself and the defendants about it, but that the defend- 
ants have, under its terms forfeited all rights thereunder, 
and asking, as the third prayer of his bill, 


“That the said defendants be restrained by an injunction from 
“vour Honorable Court from disposing of the said patent and 
“improvements to any other person or persons than your orator, 
“and from making or selling bedsteads or other furniture under 


“your orator’s said patent and the improvements thereon.” 


The defendants in their answer deny the validity of the 
contract, admit that they claim no further rights under it, 
and deny the validity of the patent in toto, tendering a re- 
assignment of it. ‘The court, upon hearing on bill and 
answer, decree that the defendants be restrained from 
manufacturing or selling any article made under the patent 
after the date of the decree, and, in addition, from manufac- 
turing under four other letters patent actually owned by 
the defendants themselves, for alleged improvements on 
the original patent. 
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Clearly, if the patent was invalid, no court, after the 
contract between the parties had been ended, could enjoin 
the defendant or any one else from selling these articles. 
But the question of whether the patent was valid or not, 
upon which the validity of the injunction exclusively de- 
pends, was one involving the construction of a patent, and 
thus “ arising under a law of the United States granting 
“or confirming to inventors the exclusive right to their in- 
“ventions,” &c. This part of the case is, indeed, too plain 
for argument. 

But if the court had no jurisdiction then to issue this 
injunction, they have no power now or hereafter to enforce 
it, nor, consequently, to inquire whether the defendants, 
after the date of this order, and while it was in force,— 
whether up to the present time or only up to April 22d, 
1882,—have sold bedsteads “ made under this patent,” 
and, if they have done so, to mulct them in damages or 
otherwise punish them for having done so. 

But this is precisely what, unless this court interferes 
here, will be done, and, as will be in a moment shown, 
has been already partially attempted; and these defend- 
ants wili be compelled to pay between $14,000 and 
$20,000 in addition to the amount of the present decree, 
for doing that which, if their allegation that the Everitt 
patent is invalid be true, they had a perfect right, in com- 
mon with every other citizen of the United States, to do. 
And this consideration leads us directly to the next ground 
of appeal. 


THIRD. 


The court below had no jurisdiction to make a 
decree ordering the defendants to pay to the 
plaintiff, inter alia, $971.98, for the sale of bedsteads 
and articles of furniture by them under the plain- 
tiff’s patent, after all contract relations between 
the parties had been determined. 
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I, The part of the decree complained of is the second 
paragraph of it (page 91 of the plaintiff’s “Copies from the 
Record’’), which declares that the defendants are indebted 
to the plaintiff in the sum of $6554.58, with interest from 
December 10th, 1878. 


To ascertain how much of this decree is for what the 
court decided, as they had doubtless jurisdiction tg 
decide, was due to the plaintiff wnder the contract set up 
by them,—and how much of it they fixed the defendants 
with by reason of their conduct after the date at which 
the court itself found all contract relations between the 
parties had ceased,—we must look at the record itself; 
since in all of the United States “‘ our decrees do not recite 
the facts as under the English chancery practice.” (See 
Daniell’s Chancery Practice, page 1576, note 6.) 


‘In the courts of the United States,” as Judge Story 
says in Dexter vs. Arnold, 5 Mason’s Reports, 311, “ the 
“decrees are usually general. In England, the decree 
“embodies the substance of the bill, pleadings, and answers. 
“Tn the courts of the United States, the decree usually 
“contains a mere reference to the antecedent proceedings 
“without embodying them. But for the purpose of ex- 
‘‘amining all errors of law the bill, answers, and other pro- 
‘“‘ ceedings are, in our practice, as much a _ part of the re- 
“cord before the court as the decree itself; for it is only 
“by a comparison with the former that the correctness of 
“the latter can be ascertained.” 

And it is obvious that this must be done in a case like 
the present, or otherwise a State tribunal, by mingling 
together in a money decree what they found due under a 
contract between the parties, and what they fixed the de- 
fendants with by way of damages for infringement, would 
practically acquire the requisite jurisdiction to pronounce 
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a decree for damages for infringement.* Turning, then, to 
the pleadings we find the plaintiff averred there was a con- 
tract between him and the defendants about his patent, set 
forth in full, by which the latter so long as they used the 
patent, were to pay a royalty of seven per cent. on the 
wholesale price of the articles sold; but in case of default 


by them in accounting, &c., for sixty days, he could ter- 


minate it. He then avers :— 

“That the said defendants have continued in default for more 

than sixty days in not accounting for and paying over to your 
‘orator the royalty due under said agreement, after your orator 
“had demanded of the defendants payment of the same, whereby 
“the rights of the said defendants to your orator’s said patent, and 
‘the said improvements thereon, were forfeited.” 

The answer admits :— 

“That it is true that the defendants have continued in default 


for more than sixty days in not paying over, under the said 


‘Soin Mills vs. Brown et al., 16 Peters, 526, Corer Justice Taney 


saves. 


‘ 


‘ 


“The plaintiffs in error thereupon filed their bill in the Circuit 
‘Court of the State, praying that the county of St. Clair and the said 
‘commissioners should be enjoined from further proceedings under 


“the act of Assembly last above mentioned. The respondents, 


&+ 


> 


‘ 


the present defendants in error, appeared and demurred gen- 
‘erally to the bill; and upon final hearing of the cause, the de- 

nurrer was sustained by the Circuit Court, and the bill dis- 
‘missed. From this decision the complainants appealed to the 


£ 


“Supreme Court of the State. where the decree of the Circuit 


“Court was afirmed. The points proposed to be raised here, are 


“first, whether the act of Assembly of 1819 was not a contract 


** 


+ 


with the said Wiggins, his heirs and assigns; and, second, 
whether the act of 1839 does not impair the contract. 
‘These points are not directly stated in the pleadings, nor are 


‘“thev noticed in the decree of the Circuit or Supreme Court of the 
5 ‘ f l¢€ 


> 


‘State. Yet if it appeared from the bill, that the court could not 
‘have sustained the demurrer without considering and deciding 


“these points; if they were necessarily involved in the decision 


‘ 


if 


y 


‘of the case as presented by the bill and demurrer, this court 
‘would have jurisdiction upon the writ of error, although they 
‘are not expressly stated in the decrees to have been raised and 
‘ decided.” 


25 


“agreement * * and they agree that they have forfeited their 
“rights to the plaintiff’s said patent, and although they have not 
“hitherto reassigned the same, they have caused an offer so to do 
“to be made to the plaintiff in person and through counsel, but it 
“has not been accepted,” &c., &e. 


And the Master, all of whose findings are adopted by 
the court below (page 43 of his report), 


“finds that the defendants are in default within the terms of 
“the fifth article of the contract, and that they continued in de- 
“fault for more than sixty days before the bill was filed,” &c. 


So that, on the 24th of September, 1878, when the bill 
was filed, the defendants had forfeited their rights under the 
contract, and thereafter the rights of both parties under 
it were terminated, and they were remanded to their 
respective rights outside of it. Hither party could sue, as 
the plaintiff did sue, for prior infractions of it, but neither 
party could sue under it for any matter after this date. 
The plaintiff, upon accepting the reassignment of his pat- 
ent tendered him could, and of course can still, sue the 
defendants in the Federal courts as infringers under his 
patent, for any act committed after September 24th, 1878, 
and provided he can show that the articles he alleges 
covered by his patent constitute infringements, and that 
his patent is valid, can recover. But he can not do both. 
He can not hold the defendants liable wnder the contract, 
which provides amongst other things that they shall 
manufacture the bedsteads and pay a royalty therefor, , 
and at the same time ask for an injunction from the 
same State court, restraining them from manufacturing 
at all, and proceed against them as infringers. The 
court below, however, first calculates what they find 
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due the plaintiff under the contract, about $5600 * (see 
recapitulation after page 132 of the master’s report), 
and then declare that the defendants indebted to the 
plaintiff in the sum of $971.98,+ for bedsteads made 
under the patent after the contract between them had ter- 
minated, because the bedsteads are covered by the patent 
which they held, for the purpose of this litigation at least, 
to be in all respects valid. 

This appears in the last two lines of the recapitulation, 
following page 132 of the Master’s report, above alluded 
to, where the amounts charged the defendants for sales in 

* See the Master’s “ recapitulation ” not paged, but immediately 
following page 132 of his report, in which the amount due by the 
defendants every month is calculated. 

The amount up to and including, August 31st, 1878, 
if added, appears to be $12,559.87, and the additional 
amount up to September 24th, 1878, appears from 

pages 120, 121 to be $305.60, making inall,. . . . . $12,865 47 
Less amount Cr. defendants as already paid by them,. 7,049 38 


$5,816 09 
Which was further lessened by the amount of errors, 

(see Appendix C to Master’s report, page 145), made 
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So that the balance of the amount awarded by the de- 

a, ee Fo. ee ee etc Ee 971 98 
as shown below, was for sales made after September 

24th, 1878, when no contract existed between the 

parties, and the plaintiffs had prayed for the injunc- 

tion to restrain the defendants from manufacturing. 


Total amount awarded by decree, ...'.... . $6,004 58 


For articles sold during the month of September, after 

September 24th, 1878, see pages 120,121 of Exhibit A 

of master’s report (which material portion has not 

been printed by defendants in error),. .... .. . $70 895 
For articles sold during the month of October, 1878, . . 579 28 
For articles sold during the month of November, 1878,. 321 85 


ale 


$971 98 


2% 
October and November, 1878, are respectively $579.28 and 
$321.85, and it appears from the statement of sales on 
pages 120 and 121 of his report that the sales made from 
September 24th to September 30th, were $1015.50, on 
which the master calculates $70.85 as due plaintiff. We 
have stated that the court below found that the bed- 
teads manufactured were infringements of Hveritt’s patent, 

and that the latter was not an infringement, as was averred 
in the defendants’ answer, of the Stark patent. (On page 

138 of the master’s report), he says :— 


vs 
> 
ra 


“The Master has found 
IV. That the plaintiff’s patent did not infringe on the Stark 


patent as originally granted.” 


The court further charged the defendants with royalty 
upon all the folding bedsteads sold by them and found 
(page 16 of master’s report) 


“That there is no record in the defendants’ books and no evi- 
dence in the case that the defendants had manufactured any bed- 
steads under the plaintiff’s patent, other than those they had 


sold.” 


II, The counsel for the defendants in error have ventured 
on page 18 of their brief, to say :— 

“Tt is odd, to say the least, that where every point in 
‘ coutroversy in the case was, as is now averred, out of the 
en of the State courts, the learned counsel for the 

“ plaintiffs in error should have waited during the tedious 
“litigation of more than four years, and until their clients 
“had met with overwhelming and complete defeat, to dis- 
“cover or to suggest such a fatal objection.” 

This is meant to insinuate that no objection was taken 
to the jurisdiction of the State court during the pendency 
of this proceeding in the court below, or on appeal to the 
Supreme Court in Pennsylvania. This, like most of the 
insinuations made in the defendant in error’s brief, might 
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as well, perhaps, have been omitted; it only serves to ex- 
pose how grossly reckless they are. The defendants 
below printed an argument upon this head before the 
Court of Common Pleas, the first court in which the case 
was brought, and reprinted upon this head the whole of 
that argument before the Supreme Court of Pennsylvania ; 
the material parts are here reprinted verbatim et literatim 


in the foot-note * annexed. 
FOURTH. 


The court below had no jurisdiction to find 
that the Everitt patent did not infringe the 
Stark patent as originally granted, but that the 
Stark patent had been reissued so as to cover 
the Everitt patent, and thus render the latter 
patent an infringement of the reissued Stark 
patent; and to decree on this ground that the 
defendants reassign the Stark patent to the 
plaintiff. 


The plaintiff, having set out the grant to him of his 
own, the Averitt patent, by the Patent Office on the 24th of 


*“ Having elected to end the agreement, and bv the filing of his 
bill and prayer for a reassignment, having expressed such elec- 
tion, the complainant is clearly not entitled to any profits under 
the contract after the date of such election; because the relation 
which gave him the right has ceused to exist. 

He can thereafter only claim profits against the defendants as 
infringers of his patent (or patents if the Stark patent properly 
goes to him), and the State court has no jurisdiction to decree an 
account of such profits. Because the defendants would have a 
right to set up the invalidity of such patents for any reason under 
the patent law on the question of their own infringement; and 
such questions are exclusively in the jurisdiction of the Circuit 


Court of the United States.” 


4 
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March, 1874, the defendants in their answer averred that 
it was anticipated, amongst other things, by a patent of 
one Andrew Stark, which had been granted by the Patent 
Office on August 22d, 1865, nine years previously. The 
plaintiff then filed an amendment to his bill, setting forth 
that the defendants’ claimed that his, Hveritt’s patent, was - 
an infringement upon the Stark patent, but charging that 
owing to the relation which existed between the defendants 
and himself (by reason of the contract which had been made 
between them) the latter could not, during the existence 
thereof, acquire title to the said Stark patent adversely to 
him, but that they must be presumed to have acted for the 
joint interest of all interested in the manufacture of this 
folding bed under the said agreement. 

There was nothing in the contract between the parties 
(which is printed in full in the “copies from the record ” 
furnished by the defendant in error), which forbade the de- 
fendants from purchasing or manufacturing under any 
other patent they pleased. The plaintiff had taken issue 
with the defendants upon the question whether the Stark 
patent, as originally granted, anticipated his own, Hveritt’s 
patent, contending that it did not. Now, of course, if the 
Stark patent did not anticipate Everitt’s, and did not 
therefore cover the same invention or any part thereof, 
there was no more to prevent the defendants from buying 
the Stark patent than if the latter had been a patent on an 
electric machine or a glass furnace, or anything else utter- 
ly unconnected with folding bedsteads. ‘To sustain the 
claim, therefore, made by him in the amendment of his 
bill, he endeavored to show that while Stark’s patent, as 
originally granted, did not anticipate his own patent, yet, 
nevertheless, the defendants had, after the date of their 
contract with himself, and their purchase of Stark’s patent, 
had it reissued by such cunning devices that it did, in its 
reissued form, cover his, Averitt’s patent, thus making 
the latter an infringement of the Stark patent as reissued, 
and thus subjecting him to the danger, not only of losing 
his patent, but of being thereafter unable to maintain 
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his monopoly of exclusively manufacturing bedsteads 
thereunder. On this ground, he contended that 


it was against the general principles of equity that 
the defendants should be allowed to retain this patent in 
its reissued form. These were the points upon which the 1 
plaintiff’s claim to an assignment of the Stark patent was 
based, and they only partly appear by a mere inspection 
of the pleadings, because the ground on which the master 
and the court appeared to have granted him the relief, dif- 
fered from that on which, when his bill was originally filed, it 
was based. But, as the court in sustaining this prayer ex- 
pressly passed upon and decided these questions, this court 


has jurisdiction upon the writ of error ; as is expressly ruled 
by Chief Justice Taney, in Jills vs. Brown, 16 Peters, 526, 
already referred to. 

“These points,” says Chief Justice Taney in that case, 


en SE 


referring to the question whether an act passed by theState 


of Illinois did not impair the obligation of a contract, 
“are not directly stated in the pleadings, nor are they 
“noticed in the decree of the Circuit or Supreme Court of 
“the State. Yet, if it appeared from the bill that the court 


“could not have sustained the demurrer without consider- 
“ing and deciding these points ; if they were necessarily 
“involved in the decision of the case, as presented by the 
“bili and demurrer, this court would have jurisdiction 
“upon the writ of error, although they are not expressly 
“stated in the decrees to have been raised and decided.” 
Turning now to the record, we find that the court below 
found as a fact, first, that Hveritt’s patent was not an in- 
fringement of Stark’s patent, as originally granted nine 
years previously, (See pages 138 and 139 of the Mas- 
ter’s report ; pages 81 and 82 of defendant in error’s copies 
from the record.) 


‘The Master has found :— 


* * *K K * * * 


“TV. That the plaintiff’s patent did not infringe on the 
‘“ Stark patent as originally granted.” 
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Secondly.—The court below found that the Stark patent 
as reissued did cover Hveritt’s patent, and that the latter 
was therefore an infringment of the Stark patent as reis- 
sued. See opinion by Thayer, P. J., page 87 of defendant 

1 in error’s copies from the record. He says :— 


“The means by which it, [the object of the defendants, | 

‘was to be accomplished, was the purchase of the Stark 

“patent, which Mason, their own counsel, testified was not 

“infringed by the plaintiff’s patent, the fraudulent reissue 

“of that patent with such cunning devices that it should 

“ be made ‘ to cover entirely the bedstead,’ and a secret as- 

“signment by Stark to themselves of that which they 
“already owned. * * * See pages 89-90. 

“ But in the present case, the defendants created them- 

. “ selves the very title which is alleged to be hostile to the 

“plaintiff’s rights, for, without the reissue of the Stark 

“patent, which they obtained, the plaintiff would have 

“been in no danger. The plaintiff is entitled, therefore, 

“to relief and protection against the defendants’ fraudulent 

“reissue of the Stark patent. He might have it by a per- 

7 - “ petual injunction against the assignment or use of that 

‘patent, or he may have it upon the principles already 

“ adverted to, in the form of a decree for the compulsory 


“assignment of it to the plaintiff.” 
The strength of the legal position, upon which the rea- 


soning of the court below is founded, it is not our province 
on this motion to criticise. Whether it proceeds upon a 
wholly erroneous conception of the nature of a reissued 
patent and of the law of the United States in regard there- 
to, must be argued before this court when the whole case 
is before it on appeal. or the present purpose it is ma- 
terial only to show that the plaintiff’s right to an assign- 
ment was decided to depend upon the issue of whether or 
not his patent infringed Stark’s patent as originally grant- 
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ed some nine years previously, and also whether it in- 
fringed that patent in its reissued form, reissue No. 8161, 
dated April 9th, 1878. If the original Stark patent did 
not anticipate Everitt, but the reissued Stark patent did, 
then Hveritt was entitled to be protected by having the 
plaintiff’s property given to him, so that he might have 
not only his own patent, but Stark’s besides, and that with- 


out compensation. 


Stark’s patent as originally granted, or was not an infringe- 
ment of that patent as reissued, he was decided by the 
court below to have had no claim for its assignment. What 
jurisdiction had the State court to determine this question ? 
It involved a decision by them of the very question, viz., 
the contruction of patents, which the Constitution of the 
United States and the legislation of Congress has said they 
shall not decide, and which, consequently, from that branch 
of the law not being brought frequently before them, they 
are, as a general rule, incompetent to decide. 


To recapitulate therefore, 


The bill avers the grant to the plaintiff of letters pat- 
ent, and prays “that the defendants be restrained by an 
“injunction from * * * ~~ making or selling bed- 
‘“steads or other furniture under your orator’s said patent,” 
thus praying relief against infringement; and the an- 
swer avers that “ because of the existence of prior patents, 
“and for want of utility and novelty, they have been ad- 
‘“ vised that the said patent of the plaintiff is useless and 
‘utterly worthless,” thus raising the issue of the validity 
of the patent, and the question of whether relief against 
infringement should be granted. 

The court below has assumed jurisdiction of the ques- 


If, on the other hand, his patent was an infringement of 
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tion thus raised, and upon hearing on bill and answer 
have made a decree “commanding and enjgining them 
“(the defendants) * * from manufacturing bedsteads 
“and other furniture under the said patent, and from sell- 
“ing any bedstead made under said patent and improve- 
“ments, manufactured after the date of this decree.” 

The bill, in addition to the grant cf the letters patent, 
prays an account of all “the bedsteads and other furniture 
“ manufactured by the said defendants under said patent 
“x  * * after the date of the said agreement,” 
(viz., after April 16th, 1874), and of all “ moneys re- 
“alized from the sale of the same,” not limiting the ac- 
count thus demanded to the duration of the agreement, all 
rights under which the plaintiff avers and the defendants 
admit, were forfeited on or before September 24th, 1878, 
but demanding the same for an indefinite period there- 
after, while the defendants deny the validity of the pat- 
ent, thus raising the issue of naked infringement, viz., 
whether the articles manufactured constitute infringements, 
and whether, if the plaintiff’s patent covers the same, it is 
valid. 

The court below, although it found as a fact in accord- 
ance with the plaintiff’s bill, that all rights under the con- 
tract had been forfeited and terminated upon or prior to 
September 24th, 1878, nevertheless assumed jurisdiction 
of the questions thus raised after the rights of the parties 
by contract had thus terminated, and proceeded to hold 
the defendants liable for the sale of articles under the pat- 
ent, although the validity of the patent was denied. 

In addition to this the court below found as a fact, al- 
though the validity of the plaintiff’s patent was denied by 
the answer by reason of its anticipation inter alia by the 
patent granted nine years previously in 1865 to Andrew 
Stark,—that it was not anticipated by Stark’s patent, as the 
latter was originally granted, but that it is anticipated by the 
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reissue of Stark’s patent, granted in 1873 ; that the reissue 
of the latter patent is fraudulent and void as against the 
plaintiff, by reason of which he is entitled to an assign- 
ment without compensation of Stark’s patent from the pres- 
ent owners thereof, the defendants. 

As these questions are all Federal questions, it is main- 
tained by the defendants below, the plaintiffs in error, that 


this court has jurisdiction of this cause. 
GEORGE W. BIDDLE, 
Of Counsel for the Plaintiffs in Error. 
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IN ERROR TO THE SUPREME COURT:OF PENNSYLVANIA. 


BRIEF OF DEFENDANT-IN-ERROR. 


J. HUBLEY ASHTON, 
E. COPPEE MITCHELL, 
WENDELL P. BOWMAN, 


SUPREME COURT 


UNIILED STATES. 


October Term, 1886. No. i. 


Henry S. HALE, ARTEMUS KILBURN, J. WARREN, HALE, 
CHENEY KILBURN and WARREN HALE, who survived 
H. W. Curtis, with whom they traded as Hate, KIL- 
BURN AND COMPANY; and the HALE AND KILBURN MANv- 
FACTURING COMPANY, /lainttffs-in-error, 

VS. 


ELISHA E. Everitt, Defendant-in-error. 


BRIEF FOR DEFENDANT-IN-ERROR. 


STATEMENT OF THE CASE. 


This is a writ of error to a judgment or decree of the 
Supreme Court of Pennsylvania, rendered January 29, 1883, 
affirming a decree of the Court of Common Pleas. No. 4, 
of the City and County of Philadelphia (rendered April 22, 
1882,) in a suit in equity instituted by the defendant in- 
error, Elisha E. Everitt, against the plaintiffs in-error, to 
enforce his rights under a contract made on the 16th of 


April, 1874, between him and Hale, Kilburn & Company, 


plaintiffs-in-error, relative to an improvement in WARDROBE 
BEDSTEADS invented by Mr. Everitt, and patented to him 
on March 24, 1874. 


[t will be manifest from an inspection of the record that no 
Federal question was decided by the Court below on 
rendering its judgment, or decree, in this case; and that 
the writ of error was sued out by plaintiffs-in error to avoid 
the execution of the decree of the Court of Common Pleas, 
as affirmed by the Supreme Court of Pennsylvania. 

The foundation of the bill filed by Everitt, defendant-in- 
error, on September 24, 1878, in the Common Pleas, was, 
as we have said, a written agreement between him and 
Henry S. Hale, Artemus Kilburn, J. Warren Hale, H. W. 
Curtis, Cheney Kilburn, and Warren Hale, of the city of 
Philadelphia, trading as Hale, Kilburn and Company, dated 
April 16, 1874, relative to certain Letters Patent, granted 
to Everitt, for an improvement in Folding or Wardrobe 
Bedsteads, dated March 24, 1874, and numbered 148,940. 

This agreement is set forth at length in the bill (Rec., 
pp. 12-17). 

It will be noticed that the agreement itself is an exe- 
cuted assignment, by Everitt, of the entire right, title and 
interest in the patented invention for the whole of the 
United States, with a covenant for further assurance, if 
required. 

By this agreement Hale e¢ a/. bound themselves— 


[.. To pay to Everitt seven per cent. royalty on the 
wholesale prices received by them for all said patented 
bedsteads made and sold. 

2. To pay to him one-half of the net profits from the 
sale of licenses. 

3. To account for in writing and pay over whatever was 
due to Everitt at the end of each month. 

4. To keep just and true books of account open to his 
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inspection, showing the number of bedsteads made and 
sold, the prices received, the licenses granted, and the 
amounts received for them. 

5. lo use all reasonable efforts to promote the sale of 
the bedsteads. 

6. That the bedsteads should be known and advertised 
exclusively as the “ Everitt Bedstead.” 

7. [hat all improvements in said patented bedsteads 
made by any of the parties to the agreement should be 
held and enjoyed subject to the terms of the agreement. 


It was further provided that in case of suits for the 
maintenance of the Letters Patent, Everitt should pay half 
the expenses and Hale e¢ a/. the other half. 

Further, that if Hale e¢ a/. or their assignees should fail 
to account for and pay over moneys becoming due to 
Everitt under this agreement, and continue in such default 
for sixty days after demand, or if they should neglect to 
use all reasonable efforts to promote the sale of the bed- 
steads, then they should forfeit all their interest in the 
Letters Patent, and should reassign the same by proper 
instrument in writing to Everitt. 

It was further agreed that if the Letters Patent should be 
adjudged invalid, or to infringe on other patents, Hale eZ 
al, might, at their option, surrender to Everitt all rights and 
claims under the agreement, and thereupon be released from 
their covenants. 

These are, in brief, all the material stipulations of the 


agreement. 


The defendants in the bill were the plaintiffs-in-error 
here, survivors of the firm of Hale, Kilburn & Co., and the 
Hale and Kilburn Manufacturing Company, composed of 
the members of the said firm, to whom the rights of the 
former to the Everitt patents, under the agreement of April 
16, 1874, had been assigned. 

The bill charged that the defendants, since the date of 
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the said agreement, had been manufacturing these patent 
bedsteads, and had secured patent rights for several im- 
provements thereon; and that the defendants had refused 
to account for large quantities of said patented bedsteads, 
made and sold by them, and had refused to pay royalties 
thereon, and had remained in default more than sixty days. 

It charged that the defendants, with intent to defraua the 
plaintiff, Averitt, had purchased from one Andrew Stark a 
patent issued to him, and reissued in his name, for an 
invention similar to the plaintiff's; that a suit had been 
begun in the Circuit Court of the United States in the 
name of Stark against the defendants for an injunction to 
restrain them from using the plaintiff's patent ; that this suit 
was commenced and promoted by the defendants them- 
selves, or some of them, and at their expense; and that the 
name of the said Stark, as plaintiff therein, was made use of 
by them for the purpose of affording the defendants an 
excuse to hinder and delay the plaintiff in the collection of 
his said royalty, and to enable them to deprive him of his 


just rights under the said patent, improvements, and agree- 


ment. 


The bill prayed :— 

1. [hat an account be taken of all bedsteads made and 
sold by defendants, and money received therefor, after the 
date of the said agreement, and that they be directed to pay 
to the plaintiff what moneys should upon such account 
appear to be due from them to him. 

2. That defendants be ordered to reassign to plaintiff said 
Letters Patent, and all improvements. made thereon by 
defendants, and all rights to use said patented invention. 

3. [hat the defendants be restrained from disposing of 
said patent, and from making or selling bedsteads under 
the said Letters Patent, or improvements thereon. 


In consequence of later developments, an amendment to 
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the bill was allowed by the Court, and filed on the 5th ot 
May, 1870. 

By this amendment it was charged that Hale ef ad. 
claimed that as the owners of the Stark patent they had the 
right to manufacture folding-beds substantially in the same 
manner as they had been doing under their agreement with 
the plaintiff, without paying the plaintiff anything therefor ; 
that the relations which existed between the defendants 
and the plaintiff were such that the defendants could not, 
during the existence thereof, acquire title to said Stark’s 
patent, adversely to the plaintiff, but that in doing so they 
must be presumed to have acted for the joint interest of all 
interested in the manufacture of folding-beds under the 
said agreement. 

They thereupon added the following prayer for relief: 

“That the said defendants be decreed to assign to the 
plaintiff the said Stark’s patent, and all rights thereunder ” 
(Rec., p. 26). 


The answer, filed November 22, 1878, admitted the alle- 
gations of the bill, with the following exceptions: 

The answer denied that defendants had refused to ac- 
count for any or all bedsteads manufactured under said 
agreement, and averred that they are now and have always 
been, ready and willing to account for every article so sold by 
them. Appended to the answer was an account of all bed- 
steads sold since the last account was rendered. That the 
account preceding that appended to answer was accepted 
by plaintiff without objection, and payment made in ac- 
cordance therewith, and a mutual settlement made between 
them. 

The answer further averred that in the former accounts 
were included, by mistake, many bedsteads not covered by 
plaintiff’s patent, and that the payments made thereon were 
made by mistake. That the account appended to the an- 
swer also includes many bedsteads not covered by plaintiff's 
patent, distinguished by broadface type, and protested that 
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defendants were not liable to pay royalty on bedsteads so 
distinguished. 

The answer denied that plaintiff had ever been refused 
access to their books to ascertain the amount due him. 

It averred that defendants; in person and by attorney, 
tendered to plaintiff an assignment of his patent, but that 
he had refused to receive or accept it, and that defendants 
deposited at the time of filing their answer, said reassign- 
ment in the office of the Prothonotary of the Court of Com- 
mon Pleas, subject to plaintiff's order. 

They denied that the improvements by them were on 
any of the features covered by plaintiff's patent, but that 
they were on other parts not in any way connected with 
the claims of plaintiff. 

The answer averred that defendants entered into the agree- 
ment with plaintiff, in good faith, believing that his patent 
was good and valid in the law, and not subject to the 
claims of other patents, on which the plaintiff's patent was 
an infringement. ‘That they were obliged to buy at great 
cost one of such patents, belonging to one Andrew Stark, 
and had contracted for the control of another, owned by 
Sebeus C. Maine. 

That before said purchase or contract to control said 
patent rights, the plaintiff was informed of the facts, and 
asked to participate in said purchase, but he refused. 

By the ninth paragraph of the answer the DEFENDANTS 
CONFESSED JUDGMENT and submitted to a decree in favor of 
the plaintiff as to all the prayers of the bill, except that 
part of the second prayer referring to the patents for im- 
provements (Rec., p. 20). 


On December 10, 1878, the Court of Common Pleas en- 
tered upon the bill and answer an interlocutory decree, 
directing (1) a reference to the Master to take an account 
of the bedsteads manufactured after April 16, 1874, under 
the patent and improvements referred to in the bill; (2) an 
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injunction as prayed for ; (3) a reference to the Master to 
take testimony upon the matters contained in the 2d prayer 
of the bill, and to report the same and the facts relating 
thereto, and a further decree, etc. (Rec., p 25). | 

The hearings before the Master, under this decree, began 
on December 18, 1878, and lasted until March, 1881. 


His report shows that the evidence, which was very 
voluminous, was sifted and considered with the greatest 
care (Rec., pp. 29-53). 

The following state of facts was developed before the 
Master :— 

The patent of defendant-in-error was granted March 24, 
1874. It was not the first patent on the subject of folding- 
beds; several preceded it, among which was one to Stark, 
dated in 1865. On the 16th of April, 1874, the formal con- 
tract between Everitt and Hale e¢ a/., which is the founda- 
tion of this suit, was prepared by Hale’s counsel and signed 


by the parties. 


About six months after the agreement was made, and 
after Hale et al. had fully satisfied themselves of their 
safety in proceeding to expend money in manufacturing 
bedsteads, they commenced active operations under the 
agreement. Every one of the covenants contained in 
the agreement to be kept by Hale et a/. was broken. 
They did not keep just and true books of account. The 
books which they kept were not open to Everitt at 
any time, but were systematically refused to him Their 
books were not kept to show the items mentioned in 
the agreement. They did not render to Everitt just 
accounts at the end of each and every month, nor did they 
pay him seven per cent. on the wholesale prices received 
by them for the sale of bedsteads. They granted licenses 
and received money therefor, of which they gave him no 
account whatever. They changed the name of the bed- 
stead in the advertisements and circulars, calling it the 
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“Champion Folding Bed,” instead of the Everitt Bedstead. 
And from the very beginning, to use the words of Judge 
Thayer, in his opinion, “they entered into a fraudulent 
conspiracy to defraud Everitt of all benefit of his own 
invention and to appropriate it exclusively to themselves ; 
the successive steps in which brought them to the border, 
if not actually within the line, of criminal responsibility.” 
(See the Opinion, Paper Book of Plaintiffs in-error, page 43). 

The patented bedstead proved to be a great success. It 
was introduced into all parts of the country, and the manu- 
facture and sale of it became a large and flourishing busi- 
ness. During the later years, the amount paid to Everitt 
(even with the reductions unfairly taken from him by 
Hale ef a/., through their peculiar methods of account- 
ing), was not less than $2400 a year, and Hale ef al, 
as early as the summer of 1877, began to conceive a plan 
by which to get rid of paying to Mr. Everitt this large sum 
of money. They employed a mechanical inventor, Asher 
B. Stevens, to get up a new bedstead that would supersede 
Everitt’s, and enable them to get along without using 
his patent. Inthe course of his examination of the subject, 
Mr. Stevens saw a drawing of the Stark bedstead in the 
Patent Office Report, and showed it to Hale e¢ a/., and 
they thereupon directed him to open negotiations with 
Stark, with the view of buying his patent. At the same 
time they directed him to consult their counsel, Mr. Rodney 
Mason, of Washington, and to act under his advice in the 
preparation of a bedstead which, using his own ideas in 
combination with Stark’s, would enable them to build 
folding bedsteads, and to avoid any infringement upon Mr. 
Everitt’s patent, and thus get rid of him. 

The plans of the plaintiffs-in-error were materially for- 
warded by the sudden appearance of Mr. Stark at their 
counting-house in Philadelphia, in February, 1878. They 
concealed his presence in Philadelphia from Everitt until 
after they had bought Stark’s patent for $1000. The pur- 
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chase was made on the 23d of February, 1878, on which 
day Mr. Stark gave them an assignment in writing, and 
they gave him $200 in cash, and their due bill for $800 for 
the balance. ‘“‘ The Master finds as a fact, that the defend- 
ants below bought the Stark patent, not for the purpose 
of protecting the Everitt patent against a possible suit for 
infringement, but for the purpose of so using the Stark 
patent as to defeat the plaintiff's claim for royalty.” 
(Master’s report, record, p. 51). Having secured Stark’s 
patent, Hale e¢ a/. then informed Everitt that Stark had 
been in Philadelphia, and had threatened to sue them for 
infringement of his rights. They further told him that they 
thought the best plan would be to settle with Stark; 
that they would be obliged to pay royalties to Stark 
now, and that under no circumstances would they be 
willing to pay royalties to two inventors. ‘They said they 
were perfectly willing to continue paying seven per cent. 
for the manufacture of the bedsteads, but no more. They 
said that they had been negotiating with Stark or his agent 
on the subject, and they thought they could persuade Stark 
to be satisfied with five per cent., if Everitt would reduce his 
amount of royalty totwo. This wasa nice little scheme, and 
if successful, would have resulted in a saving to plaintiffs in- 
error of more than $1700 a year as the result of an invested 
capital of $1000. ‘Their simulated alarm at the appearance 
of Mr. Stark was not easily communicated to Mr. Everitt, 
He had a lively recollection of the care with which 
eminent counsel had examined his patent in the first 
instance, and so was not frightened at the appearance of 
Mr. Stark, and refused to accede to their offers. The whole 
story of this fraud is told in the Master’s report (Record, 
pp. 41 ef seq.) 

They then conceived another fraudulent scheme. They 
ordered the assignment which Mr. Stark had made to them 
on the 23d of February, 1878, not to be put upon record, 
but that Mr. Stark’s patent, with such modifications as 
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would take as much of Everitt’s invention away from him 
as the skill of their counsel could devise, should be re- 
issued to Stark, as if he were still the owner. They then 
instructed their counsel in Washington, Mr. Rodney Mason, 
to write letters to them, as if he was Stark’s attorney, 
containing threats of litigation if they did not either cease 
their unlawful infringement of Stark’s patent, or agree 
to pay him a royalty. Their counsel in Washington, 
obedient to the orders of the plaintiffs-in-error written 
to him from Philadelphia, sent sham letters as requested, 
which were duly shown to Mr Everitt, accompanied by 
expressions of terror from the defendants, who affected to 
look upon Mr. Stark and his threatened lawsuit as the 
means of certain ruin to Mr. Everitt and themselves. Even 
this did not shake his determination and his belief in the 
validity of his patent. 

They then arranged a meeting between their counsel, 
Mr. Rodney Mason, and Mr. Everitt, at which Mr. Mason 
was to represent the character of Mr. Stark’s stern and 
threatening agent, while they took the role of the terrified 
infringers. This meeting was held and the play was 
played all through for the sole benefit of Mr. Everitt and 
to produce an effect upon his mind. It also was unsuc- 
cessful. 

The next scheme seems to have been suggested by Mr. 
Henry S. Hale, which was that Mr. Rodney Mason, the 
Washington counsel of the defendants, should actually 
institute a suit in the Circuit Court of the United States, in 
Philadelphia, in the name of Mr. Stark as plaintiff, for an 
injunction and account against the plaintiffs in error, as 
infringers of Mr. Stark’s patent. The sham suit was com- 
menced. The bill was filled and served upon the plaintiffs 
in error, and shown to Mr. Everitt and his counsel for the 
purpose of inducing him finally to consent to reduce his 
royalty in order to settle with Mr. Stark. Even this did 
not succeed in inducing Mr. Everitt to give up his rights. 
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In the meantime the plaintiffs in error had ceased to pay 
Mr. Everitt his royalty monthly and to render him the 
accounts which they were bound to do under their con- 
tract. A period of sixty days after demand elapsed, and 
the default stipulated for in the contract became complete. 


Lhe exceptions filed to the Master's report by the plaintiffs- 
in-error, were some 43 in number, and not one of them 
made or mooted any Federal question as arising upon his 
report. 

(See the exceptions, Record, pp. 136 e¢ seg.; also Master’s 
Supplemental Report on exceptions, Record, p. 140.) 

The Court of Common Pleas dismissed the exceptions, 
and on April 22, 1882, entered a final decre, in accordance 
with the Master’s report, to the following effect: | 

1. That upon the account, as stated, of defendant’s sales 
under plaintiff’s patent and the contract of April 16, 1874, 
defendants are indebted to plaintiff in the sum of $6554 58 
with interest from December 11, 1878, which they are. 
ordered to pay herewith. 

2. That defendants forthwith assign and deliver to plain- 
tiff the Letters Patent for an improvement in folding bed- 
steads, numbered148,940, dated March 24, 1874 

3. That they forthwith assign and deliver to plaintiff the 
following Letters Patent: number 159,908, granted Feb- 
ruary 16, 1875, to H. W. Curtis; number 181,450, granted 
August 22, 1876, to C. Kilburn; number 182,465, granted 
September 19, 1876, to S. D. Newcomb; and number 
210,777, granted December I0, 1878, to Henry S. Hale. 

4. That they forthwith assignand deliver to the plaintiff 
the reissued patent, number 8161, and grante:] April 9, 
1878, to Andrew Stark. 

(See decree of Court of Common Pleas, Record, page 


503 ) 


The decree, as will be observed directs the defendants 
to assign to the plaintiff his own original patent of the 24th 
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of March, 1874; four patents which have been granted to 
the parties to the transaction for improvements upon the 
plaintiff’s bedstead; and the old patent of Andrew Stark, 
fraudulently bought by the defendants, and reissued on the 
goth of April, 1878. 

With regard to these it is sufficient to say that the de- 
fendants themselves admitted the plaintiff's right to a 
reassignment of his own patent, and, therefore, no question 
can be made as to it. The four patents for improvements 
are mentioned in the Master’s report (Record, pp. 49, 50). 
He finds that each one of these four was for an im- 
provement in wardrobe bedsteads, and that three of them 
specially refer to the plaintiff’s patent by name, and were for 
tmprovements upon it. 

These four patents were granted to H. W. Curtis, Cheney 
Kilburn, S. D. Newcomb, and Henry 5S. Hale, and the title 
to them is in plaintiffs-in-error. Three of these patentees 
were parties to the original agreement of the 16th of April, 
1874, and signed the same; and it was shown in the testi. 
mony that S. D. Newcomb was a partner with the defend- 
ants, interested in their business, and was the superin- 
tendent of their manufactory. 

The title of the defendants to the Stark patent was the 
subject of full consideration, both in the testimony, in the 
Master’s report, and in the argument upon exceptions 


before the Court. 


The Opinion of the Court of Common Pleas, delivered by 
Judge Thayer, shows that the only questions in the case 
were questions of general equity jurisprudence as to the 
liability of the plaintiffs-in-error to account under their con- 
tract with the defendant-in error, and the effect of the bad 
faith in their dealings with the defendant-in-error, and that 
no questions of Federal law were decided or discussed by 
the Court of Common Pleas, or entered into the determina- 
tion of the cause by that Court (see Opinion of Judge 
Thayer, Paper-Book of Plaintiffs-in-error, p. 43). 
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From the decree of the Court of Common Pleas the 
plaintiffs-in-error appealed to the Supreme Court of the 
state. 

Their asszgnments of error, upon that appeal, are found 
in the Record (page 507), axd no Federal question 1s stated 
therein as having been decided or involved in the decision of 
the cause by the Court of Common Fleas, or necessary to the 
decision of the cause by the Supreme Court of the State. 

The Supreme Court of Pennsylvania, upon the assign- 
ments oferror, on January 29, 1883, rendered the follow- 
ing opinion and judgment: 


4 > 


er Curiam. 


‘“ Notwithstanding the full and able argument of counsel 
for the appellants, we are unable to discover any error in 
this decree. The evidences of fraud on the part of the com- 
pany are so manifest as to fully vindicate the conclusion of 
the Court and to justify the decree. 

“Decree affirmed and appeal dismissed at the costs of 
the appellants ” (Rec., p. 508). 


Certainly the thought never entered the mind of the Su- 
preme Court of Pennsylvania that any Federal question was 
decided by this judgment. 

A petition was filed by the plaintiffs-in-error for a rear- 
gument, but no Federal question was stated in that pe- 
tition (see petition, Record, p. 509). 

After the return of the Record to the Court of Common 
Pleas, a writ of frert factas was issued against plaintiffs-in- 
error on the decree of that Court affirmed by the Supreme 
Court, and thereupon the present writ of error was applied 
for. 

The writ was allowed February 7, 1883. 

The petition of the parties for the allowance of the writ 
is printed in the Record page 9). 
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ERRORS IN THE STATEMENT OF THE CASE 
BY PLAINTIFFS-IN-ERROR. 


The “ statement of the case,” in the Brief of plaintiffs-in- 
error, is in many particulars incorrect. 

It is stated that the plaintiff’s bill set up two entirely 
distinct grounds of relief: (1) His contract with the defen- 
dants; (2) a prayer for protection against further zxfringe- 
ment of the patent, by enjoining the defendant from manu- 
facturing under it. 

If by this it is meant to say that the cause of action, or 
ground of relief, in the bill, or any part of it, was the 
infringement of plaintiff’s patent, actual or threatened, the 
statement is erroneous, as the most cursory examination 
of the bill will show. 


The contract set out in the bill in its seventh article pro- 
vided that “any zwprovements in said patented bedsteads 
which may be made by etther of the parties hereto, and any 
letters patent of the United States obtained for such tmprove- 
ments, shall be held and eujoyed by said parties of the 
second part under and subject to the terms of this agreement,” 
etc. (Réc., p. 14). 


The eighth article of the contract provided :— 


“Tt is further understood and agreed that, if in any swt 
the said letters patent shall be found and adjudged invalid, 
or to zufringe on any other patent or patents, then, and in 
any such case, the said parties of the second part, or their 
assigns, may, at their option, surrender to the said party of 
the first part, his heirs or assigns, all right and claim under 
this agreement, and thereupon be released from their cove- 
nants herein contained, and from any and all obligations 
whatscever under or concerning said agreement” (Rec., pp. 


14, 15). | 
This covenant, in effect, prohibited the defendants below 
from acquiring any interest in any conflicting patent, and 


| 
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bound them to the contract until the plaintiff’s patent 
should be found and adjudged invalid, or to infringe on 
some other patent, by a Court of competent jurisdiction, in an 
honest suit for infringement. 

Upon and after and in consquence of such an adjudica- 
tion alone, had the defendants the right to surrender the 
patent, to terminate the agreement, and to be released from 
liability thereunder. 

The bill, after setting out the contract, and showing the 
right of the plaintiff to an accounting, and to a reassignment 
of his patent and improvements, according to the terms of 
the contract, proceeded, in the eighth paragraph, to show 
that the defendants bad committed, and were attempting to 
consummate, an actual fraud upon the contract, and the 
right of the plaintiff, by the purchase and reissue of the 
Stark patent, and the institution of a sham suit against them- 
selves to enforce it, as follows: 


VIII. That your orator has been informed and believes, 
that the said defendants, the Hale & Kilburn Manufacturing 
Co., with the purpose and intent of defrauding your orator 
of his just rights under the said patents and agreement, have 
purchased from one Andrew Stark a patent issued to him, 
and reissued in his name, for an invention similar to that 
of your orator, which they pretend gives a prior right to 
said invention or some parts thereof. Your orator has 
further been informed and believes, that the said defendants 
or their agents gave to said Stark, as the consideration of 
his assignment to them, the sum of one thousand dollars 
($1000), part in cash and part in the due bill of the said 
Hale & Kilburn Manufacturing Co., which said due bill 
was afterwards paid by said company; and that the said 
Stark thereupon made an assignment of his said patent to 
said Hale & Kilburn Manufacturing Co., or to some one in 
trust for them, which said assignment is concealed from 
your orator; and a suit in Equity has heen commenced in 
the Circuit Court of the United States for the Eastern Dis- 
trict of Pennsylvania, inthe name of the said Andrew Stark, 
against the Hale & Kilburn Manufacturing Co., for an in- 
junction against their further using your orator’s patent in the 


ee See ee eee Se ee Tee a ae wa 


16 


manufacture of bedsteads and other furniture ; and said de- 
fendants have called upon your orator to pay part of the 
expense of defending said suit, pretending that they are in 
fear of loss if the said Stark should succeed in getting his 
injunction against them; but your orator has been informed 
and believes, and so charges, that the said suit has been 
promoted and commenced by the said defendants them- 
selves, or some of them, and at their expense; and that 
the name of the said Stark, as plaintiff therein, is made use 
of by them for the purpose of affording the said defendants 
an excuse to hinderand delay your orator in the collection 
of his said royalty, and to enable them to deprive him of 
his just rights under said patent, improvements and agree- 
ment.—(Rec., p. 15.) 


Upon the facts averred in the bill the prayers were (1) for 
an account of the articles manufactured by defendants 
under the said patent and improvements after the date of 
the contract, etc.; (2) for a reassignment to plaintiff of his 
said letters patent and improvements thereon; and (3) for 
an injunction restraining defendants “from d¢sposing of the 
said patent and improvements to any other person or persons, 
than your orator, and from making or selling bedsteads or 
other furniture under your orator’s said patent and the 
improvements thereon.” 

It is plainly evident that the foundation of the relief, by 
way of injunction, prayed for, was the equity of the plaintiff 
under the contract and the actual fraud which they were 
attempting to consummate upon the contract, and the rights 
of the plaintiff, under the contract, in the transaction in 
regard to the Stark patent, as set forth in the bill. 
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The plaintiffs in error assume, in their ‘ statement of the 
‘case,’ and a large part of the argument of their learned 
counsel is devoted to an attempt to show, that the decree 
passed by the Court of Common Pleas, on December 8, 
1878, is a “ final decree.” : 

That it is not such a decree plainly appears by the de- 
cisions of this Court in the cases of Larnard vs. Gibson (7 
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How, 650), and Humuiston vs. Stamthorp (2 Wall., 106), 
where the case of Aorgay vs. Conrad (6 How., 201), relied 
on by plaintiffs in error, is fully discussed. 

The interlocutory degree of December 8, 1878, it will be 
observed, contained zo order upon the defendants for the 
reassignment of the plaintiff's patent (No. 148,940). 

It was, by the final decree in the cause, entered April 22, 
1882, after the coming in of the Master’s report, that the 
defendants were directed to assign and deliver to the 
plaintiff his Letters Patent, numbered 148,940 (Rec., p. 
503); and that order was made upon the facts found, and 
the recommendation made in the Master’s report (Rec., 


pp. 48, 53). 
The Master’s report on this subject is as follows :— 


The fifth article of the contract between the parties stip- 
ulated that “if the said parties of the second part, or their 
“said assignees, shall at any time fail to account for and 
“pay over, when due, sums accruing to the said party of 
“the first part, his heirs or assigns, under the terms of the 
“agreement, and shall continue in said default for sixty 
‘days after demand for payment, or if they shall fail to keep 
“the stipulation made in clause three hereof, then, and in 
‘any such case, the party or parties so in default shall for- 
“feit all his or their interest in said Letters Patent, and 
“shall re-assign the same, by proper instrument in 
“writing, to the said party of the first part, his heirs or 
“assigns.” 

The bill avers in its sixth paragraph that the “said de- 
“fendants have continued in default for more than sixty 
“days, in not accounting for and paying over to your 
“orator the royalty due him under said agreement, after 
“your orator demanded of the defendants payment of the 
‘““same, whereby the rights of the said defendants to your 
“said orator’s patent, and the said improvements thereon, 
“were forfeited, and the said defendants have not re-assigned 
“the said patent and improvements to your orator, accord- 
“ing to the terms of the said agreement,” and prays for re- 
assignment of the Letters Patent. 

The fourth paragraph of the answer admits “that the 
‘defendants have continued in default in this respect for 
5) 
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“more than sixty days in not paying over under the said 
“acoreement, but are in no default for not accounting, and 
“they agree that they have forfeited their rights to the 
“plaintiff's said patent, and although they have not hitherto 
“re-assigned the same, they have caused an offer so to do 
“to be made to the plaintiff, in person and through coun- 
‘sel, but it has not been accepted, and the defendants, the 
“said Hale & Kilburn Manufacturing Company, under 
“advice of counsel and in compliance with the prayer of 
“the said bill of complaint, deposit herewith in the hands 
“of the Prothonotary of this Court, at the time of filing this 
‘“anSwer, a re-assignment of the patent referred to, so that 
“the said plaintiff shall thereunder have and take all his 
“former rights and privileges, and the said re-assignment 
‘is subject to his order.” 

The Master finds that the defendants are in default 
within the terms of the fifth article of the contract, and 
that they continued in default for more than sixty days 
before the bill was filed, and he, therefore, reports that the 
defendants be directed to reassign to the plaintiff his 
Letters Patent (Record, pp. 48, 49). 


On April 22, 1882, the Court entered its final decree 
‘upon bill, answer, proofs and the reports of the Master, with 
the exceptions filed thereto on behalf of the defendants,” 
ordering, adjudging and decreeing :— 

1. That the exceptions be dismissed, etc. 

2. That defendants are indebted to the plaintiff in the 
sum of $6,554.58, “ with interest from the tenth December, 
1878, the date of the entry of the zzterlocutory decree in 
this case,’ etc. 

3. [he defendants are hereby directed forwith to assign 
and deliver to the plaintiff the Letters Patent for an im- 
provement in folding bedsteads, numbered 148,940 and 
dated twenty-fourth March, 1874. | 

4. The defendants are hereby directed to forthwith 
assign and deliver to the plaintiff the following Letters 
Patent, to wit: Number 159,908, granted sixteenth Feb- 
ruary, 1875, to H. W. Curtis; Number 181,450, granted 
twenty-second August, 1876, to C. Kilburn; Number 
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182,465, granted nineteenth September, 1876, to S. D. 
Newcomb; and Number 210,777, granted tenth Decem- 
ber, 1878, to Henry S. Hale. 

5. The defendants are directed hereby forthwith to as- 
sign and deliver to the plaintiff the reissued patent num- 
bered 8,161, and granted ninth April, 1878, to Andrew 
Stark. 

6. The costs of the cause are directed to be paid by the 
defendants (Record, p. 503). 

It will thus be seen that the statement, in the Brief of 
plaintiffs in error, that the last decree of April 22, 1882, 
1882, “added nothing upon the subject-matter of the first 
decree” (Dec. 8, 1878), is quite incorrect. 

It added the principal relief sought by the bill, vez. - 
the re-assignment to Everett, the plaintiff, of his Letters 
Patent, numbered 148,940, and adjudicated his right to 
such reassignment by reason of the conduct of the defen- 
dants in regard to the contract. 

The interlocutory decree of December 8, 1878, was 
silent in regard to the re-assignment of the plaintiff’s Let- 
ters Patent, which was the subject of the second prayer of 
the bill; and, therefore, until the rendition of the final 
decree, the legal title of the patent was in the defendants 
under the contract, and the contract was not finally deter- 
mined by judicial decree in the cause until that time. 

It was by the interlocutory decree of December 8, 1878, 
alone (rendered before the final adjudication by the Court 
of the right of the plaintiff, under the contract, to an 
assignment of his patent, and the patents for improve- 
ments, taken out by the defendants) that the defendants 
were enjoined from disposing of the patents, and from 
manufacturing under the patent, and selling any articles 
made under the patent, which were manufactured after 
the date of the decree. 

The final adjudication of the right of the plaintiff to have 
back his patent, and to have the patents for improvements 
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covered by the contract, and the fraudulent Stark patent, 
was made by the Court in the decree entered on the 22d 
day of April, 1882, nearly four years after the cntry of the 
interlocutory decree. 

It is rather absurd, therefore, to say, as the plaintiffs in 
error state, that ‘‘the further decree of April 22, 1882, was 
not necessary to give the plaintiff the entire and full benefit 
of the previous decision of the Court.” 

The fact is that no decision was made by the Court as to 
the right of the plaintiff to an assignment of his patent, or 
any ‘of the patents embraced by the bill, until it rendered 
the decree of April 22, 1882. 

That decree is plainly the final decree in the cause. 

It expressly describes the previous decree of December 
9, 1878, as the “ zxterlocutory degree in this cause.” 

The appeal of the plaintiffs in error here to the Supreme 
Court ot the State, was an appeal from ‘hat decree (Rec., 
p. 503). 

It was that decree alone which was affirmed by the Su- 
preme Court of the State on the 29th of January, 1883 
(Rec., p. 508). 

The ‘ asseguments of error” filed by the plaintiffs in error, 
on the appeal, in the Supreme Court of Pennsylvania, con- 
tain no allusion to the previous decree of December 8, 
1878, or to the order therein for an injunction, and no error 
was assigned, in the Supreme Court of the State, to that 


order (Rec., p. 507). 
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ARGUMENT FOR DEFENDANT-IN-ERROR. 


This Court has no Jurisdiction of the Case. 


The defendant-in-error, on November 8, 1883, filed a 
motion to dismiss the case for want of jurisdiction, which 
the Court postponed until the hearing on the merits. 

The motion to dismiss is now renewed, and the attention 
of the Court is respectfully invited to the arguments filed 
thereon by the defendant-in-error. 


1. This writ of error was sued out to the decree of the Su- 
preme Court of Pennsylvania, of January 29, 1883, affirming 
the decree of the Court of Common Pleas, of April 22, 
1882, upon the pretension that a “ right, title, privilege, and 
immunity,’ under the Constitution and statutes of the 
United States, were claimed, in the suit, by the plaintiffs-in- 
error, and the decision of the Supreme Court of the State 
was against the same. 

It would seem that the “ right, title, privilege, and immu- 
nity,” pretended to have been claimed by plaintiffs-in-error, 
are alleged to be that the State Courts had no jurisdiction 
of the subject-matter of the controversy, but that the juris- 
diction of the same was by the Constitution and statutes of 
the United States exclusively vested and cognizable in the 
Federal Courts, as a controversy arising under the provi- 
sions of the Constitution and statutes of the United States 
pertaining to patent rights (Petition for Writ of Error, Rec., 
pp. 9, 10). 

Section 709 of the Revised Statutes provides for the re- 
examination, by this Court, of the “final judgment or 
decree in any suit in the highest Court of a State, where 
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any ttle, right, privilege or immunity 7s CLAIMED under the 
Constitution, or any treaty or statute of the United States, 
and the decision is against the title, right, privilege, or 
immunity SPECIALLY SET UP OR CLAIMED by either party 
under such constitution, treaty, statute,”’ etc. 

The statute thus expressly requires, to give this Court 
jurisdiction of a case under the clause of Sec. 709 referred 
to, that the right, title, privilege or immunity under the 
Constitution or statutes of the United States, asserted by a 
plaintiff-in-error in this Court, SHOULD HAVE BEEN SPECIALLY 
SET UP OR CLAIMED by him in the State Court, and that the 
decision of the highest Court of the State should have been 
against the right, title, privilege or immunity so set up or 
claimed by him. 

The construction and effect given by this Court to that 
clause of the statute, have been in accordance with the 
obvious purport of its language. 


Udell vs. Davidson, 7 How., 769. 
Henderson vs. Tennessee, 10 How., 323. 
Walworth vs. Kneeland, 15 How., 353. 
Otis vs. Steamship Co.,116 U.S., 549. 
Bank vs. Savings Ass’n., 114 U. S., 267. 


The present Chief Justice, in Otis vs. Steamship Co. (116 
U.S., 549), said: “ Neither in the pleadings, nor in the evi- 
dence, nor in the findings, nor in the exceptions as shown 
by the record, was there any title, right, privilege, or immu- 
nity specially set up or claimed under the Constitution, or a 
law, or authority of the United States.” And in Bank vs. 
Savings Ass'n. (114 U.S., 267), although, in the Court of 
Appeals, it was, among other things, assigned for error, 
that the judgment was against the right of the defendant 
under the provisions of the National Bankrupt Act, and 
section 5073 of the Revised Statutes was relied on, in that 
Court, the Court dismissed the writ, saying that ‘ xo rights 
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under this section were set up in the pleadings or claimed at 
the trial.” 


2. The general rule, applicable to the jurisdiction of this 
Court, under section 709, is, of course, well settled. 

In Chauteau vs. Gibson (111 U.S., 200), the Chief Justice 
said :-—— 


“From the beginning it has been held that to give us 
jurisdiction in this class of cases, it must appear affirmatively 
on the face of the record, not only that a federal question 
was raised and presented to the highest Court of the State 
for decision, but that it was decided, or that its decision 
was necessary to the judgment or decree in the case (A/ur- 
dock vs. Memphis, 20 Wall, 636).” 


It appears affirmatively, on the face of this record, that 
neither in the pleadings, nor at the hearings before the 
Master, nor in the exceptions to his report, nor in the as- 
signments of error upon the appeal to the Supreme Court of 
the State, was it set up or claimed, specially or otherwise, by 
these plaintiffs-in-error, that the State Courts had no juris- 
diction of the case, and that the jurisdiction of the same was 
exclusively vested in the Federal Courts, as a case arising 
under the patent laws of the United States; and, further, 
that no Federal question was raised and presented to either 
of the State Courts for decision; that no such question was 
decided by those Courts ; and that the decision of no such 
question was necessary to the decree rendered in the case 
by the highest Court of the State. 

In Citizens’ Bank vs. Board of Liquidation (98 UV. S., 141) 
it was said: ‘To give us jurisdiction, under sec. 709, Rev. 
Stats , it is not only necessary that some one of the ques- 
tions mentioned in the section should exist on the record, 
but that the decision was controlling in the disposition of the 
cause” (Willams vs. Oliver, 12 How., 125; Kéiuger vs. 
Missourt, 13 Wall, 257). 
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In Dugger vs. Bocock (104 U.S. Reports, p 596), a writ 
was dismissed for want of jurisdiction, the Chief Justice 
seying, “ The burden is on the appellants to show our juris- 
“diction, and we cannot entertain the case unless they 
“have done so.” 

In Broughton vs. Exchange Bank (104 U.S. Reports, 
427), the writ was dismissed for want of jurisdiction, because 
no Federal question affirmatively appeared upon the record, 
and the opinion of the State Court showed that their judg- 
ment was upon a ground not involving any Federal 
questron. 

In Brown vs. Colorado (106 U.5., 95,) the Chief Justice 
gave a more elaborate expression of the opinion of the 
Court on this subject. He said:— 

“Tf the judgments of the Courts of the States are to be 
“reviewed here for decisions upon such questions, it should 
“be only when it appears unmistakably that the Court 
“either knew, or ought to have known, that such a ques- 
“tion was involved in the decision to be made” (p. 97). 

And he quotes Mr. Justice Miller, in ridge vs. Hoboken 
(1 Wall, 116, 143), thus: “The Court must be able to see 
“clearly, from the whole record, that a certain provision of 
“the Constitution or Act of Congress was relied on by the 
“party who brings the writ of error, and that the right thus 
“claimed by him was denied.” 

In Adams County vs. Burlington and Missouri Railroad 
Company (112 U.S. Rep., 123), it was held that when a 
record shows that two questions are presented by the 
pleadings, one Federal and one not Federal, and the judg- 
ment of the Court below rested upon a decision of the non 
Federal question, this Court has no jurisdiction to review 
the judgment; and it is to be noted, that it is also held, 
that the certificate of the Chief Justice is not conclusive. 

In Detroit City Railway vs. Guthard (114 U. S. Rep., 
133), it was held that it must appear affirmatively, that a 
Federal question was raised and decided and, that the 
decision was necessary to the judgment rendered. 
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On the goth day of November, 1885, in Jacks vs. Helena 
(115 U. S. Rep., 288), this Court held that when it dis- 
tinctly appears on the face of an opinion of a State Court, 
which, by a law of the State, forms part of the record, that 
the decision of the case below was put upon a ground that 
did not involve a Federal question, although such question 
was raised there, this Court has no jurisdiction in error over 
the judgment. 

And also quotes Mr. Justice Story, in Cvowell vs. Ran- 
dall (10 Pet., 368, 398), where he said that it was “ not 
“sufficient to show that a question might have arisen or 
“been applicable to the case, unless it was further shown 
“on the record that it did arise, and was applied by the 
‘“‘State Court to the case.” 

In Bolling vs. Lesuer (gt U. S., 595) the Chief Justice 
said: “ We cannot re-examine the judgment or decree of 
a State Court simply because a Federal question was pre- 
sented to that Court for determination. To give us juris- 
diction, it must appear that such a question was 7x fact de- 
cided, or that its decision was m#ecessarily involved in the 
judgment or decree as rendered.” 


3. Upon the question of the jurisdiction of the State Court 
of the subject matter of this suit, the case is within, and 
governed by the decisions of this Court in 

Wilson vs. Sandford, 10 How., 99. 
Brown vs. Shannon, 20 How., 55. 
Flartell vs. Tilghman, 99 VU. S., 547. 
Albright vs. Teas, 106 U.S., 619. 

The case of Brown vs. Shannon (20 How., §5), has not 
been heretofore referred to in connection with the question 
attempted to be raised in this case, but it is an important 
decision upon that question, and distinctly rules it in favor 
of the views herein expressed on behalf of the defendant- 
in-error. 

That case was a bill in the Circuit Court of the United 
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States for an injunction to restrain the use of certain plan- 
ing machines in Baltimore, and the general question was 
whether the suit was founded upon a contract, or upon an 
infringement of a patent right to which the plaintiff claimed 
to be entitled. 

The opinion was delivered by Chief Justice Taney; and 
it was hel that although the bill charged that defendant 
was a wrong-doer in using a patented invention without 
license or authority, the gravamen of the bill for injunction 
was to prevent the fraudulent violation of certain contracts, 
and it was thus a proceeding founded on contract between 
the parties, and not a proceeding for the infringement of a 
patent right. 

It is unquestionably true that the controversy, in the 
present case, was neither in whole nor in part a controversy 
within 
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‘arising under the patent laws of the United States,’ 
the meaning of Section 629 of the Revised Statutes, as 
expounded by this Court, and that the whole controversy 
arose out of and was founded upon the contract between 
the parties and their rights under and in respect to that 
contract, and was, therefore, within the exclusive jurisdic- 
tion of the Courts of the State of Pennsylvania. The case, 
in the language of Chief Justice Taney, “does not arise 
under an Act of Congress, nor does the decision depend on 
any law in relation to patents. The rights of the parties 
depend altogether upon common law and equity principles” 
(Wilson vs. Sanford, 10 How., 99). 
II. 


The Assignments of Error. 


Ihe discussion upon the twenty-six (26) assignments of 
error, in this record, is reduced, in the Brief of the learned 
counsel, to the presentation and consideration of three prop- 
ositions, all of which relate to the question of the juris- 
diction of the State Court of the subject matter of the 
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suit, in view of the provisions of Section 629 of the Revised 
Statutes, which confer on the Circuit Courts of the United 
States original jurisdiction “ of all suits at law or in equity 
arising under the patent laws of the United States.” 


Furst. 


The first proposition of the plaintiffs-in-error, in substance, 
is, that this was a suit for the infringement of the letters 
patent of the defendant-in-error, assigned to them by the 
contract set out in the bill. 


This proposition they rest upon two facts, vzz., first, that 
the bill prayed, zzter alia, for an injunction restraining 
defendants from making or selling articles under the patent ; 
and, second, that the defendants, in their answer, averred the 
anticipation of the plaintiff's patent. 

The argument offered to prove, from this, that the suit 
was a suit for infringement, arising under the patent laws 
of the United States, is manifestly fallacious, and cannot 
bear, for one moment, the test of reason or authority. 


(1) The plaintiff, in his bill, asserted no rights under his 
letters patent, or the laws of the United States in relation 
to patents, an” sought to enforce no such rights, and the 
whole object of the suit was to enforce and protect his 
rights under and in respect to the contract in relation to 
those letters patent. 

That contract, as we have said, contained an executed 
assignment to the defendants of the entire right, title and 
interest in and to the plaintiff's invention, secured by letters 
patent of the United States; and by it defendants bound 
themselves to certain stipulations which the bill sought to 
enforce. 

The bill showed that the defendants not only had violated 
the contract, but had conspired to deprive the plaintiff, by 
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actual fraud, of his rights under the contract. They had 
obtained control of the Stark patent for the purpose of 
black mailing him, and brought a sham suit against them- 
selves as pretended infringers of that patent in the manu- 
facture and sale of the articles made under the contract 
with the plaintiff. 

The bill, therefore, prayed, as ancillary to the principal 
relief sought, that defendants be enjoined (1) from disposing 
of the patent, (2) from manufacturing or selling bedsteads 
or other furniture under the patent and the improvements 
thereon claimed by the bill. 

This relief, by way of injunction, was not sought against 
the defendants as zxzfringers of the plaintiff's patent, under 
the laws of the United States, but it was sought against 
them as fraudulent violators of his rights under the 
contract; and it included, as we have seen, the prevention 
not only of the continued manufacture and sale of the 
patented articles under the contract, but also the transfer 
or assignment of the patents, by the defendants, to strangers. 
It was eminently proper, upon the facts charged in the bill, 
as to the conduct and purposes of the defendants, that they 
should be stopped from disposing of the patent, and from 
carrying on any further operations in the manufacture and 
sale of the patented articles, which the defendants them- 
selves fraudulently pretended were in violation of the Stark 
patent. | 

It is absurd to say that the injunction was prayed for 
against the defendants as mere naked infringers of the 
patent. 

The title of his patent was in the defendants, and the 
plaintiff had no right to prosecute any one for infringement 
of the patent, or demand damages therefor, or on account 
of profit. (Albright vs. Teas, 106 U.S., 617.) 

He was entitled, however, to judicial enforcement of his 
right under the contract, and judicial protection against 
continued violation of those rights, and against the fraud 
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upon his rights, under the contract, which the defendants 
were perpetrating ; and one of the remedies which the law 
of the jurisdiction in which the suit was instituted afforded 
him, upon the facts of the case, was injunction against the 
continued use of his patent, under the contract, by the 
defendants. : 

That remedy was not given the plaintiff by any law of 
the United States, in relation to patents ; and his right to 
it depended solely upon the principle of jurisprudence, 
applicable to such a case, recognized by the Courts of the 
State of Pennsylvania. | 

The plaintiff did not allege, or pretend, in his bill, that 
he had the exclusive right to use the patent, and that the 
defendants were liable, under the Act of Congress, as 
trespassers on that right; and the injunction was not asked 
for on any such ground. , 

The equitable circumstances of the case, disclosed by the 
bill, showed that the defendants had no right to the con- 
tinued use of the invention after what had happened in re- 
gard to the contract; and on that ground alone the 
plaintiff asked for an injunction as ancillary to the principal 
relief prayed for in the bill. 

The right of the plaintiff to the injunction, therefore, was 
founded by him upon the contract, and not upon any in- 
fringement of his letters patent by the defendants. 


(2). The second ground of the theory, advanced by 
plaintiffs-in-error, that this was an infringement suit, is, 
that they averred, in their answer, that the patent of the 
defendant-in-error had been anticipated. The argument of 
plaintiffs-in-error, on this point, is fully answered by the 
remarks made in the Brief of defendant-in-error in reply to 
their argument on the motion to dismiss (see that Brief, pp. 
2, 3} : 

The bill contained no averment that the Everitt patent 
was valid; and nowhere in the answer is the invalidity of 
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his patent set up as a defense to the relief which ts prayed in 
the bill. 

The* plaintiffs-in-error, on the contrary, in the ninth 
paragraph of the answer, confessed judgment and submitted 
to a decree as to a// the prayers of the bill, except that part 
of the second prayer which required that they should assign 
to the defendant-in-error the patents for zmprovements. (See 
Answer, paragraph g._ Rec., p. 20). 

The interlocutory decree of December 9, 1878, passed 
upon the bill and answer, recites this confession of judg- 
ment, and was made expressly upon that ground. (Rec., 
p. 25.) 

The validity of the patent of the defendant-in-error could 
not be a question raised ‘by the pleadings, when the 
pleadings themselves withdrew the question from the con- 
sideration of the Court. 

The eighth paragraph of the bill, as has been seen, 
alleged that the plaintiffs-in-error purchased the Stark 
patent wzth the purpose and intent of defrauding the defena- 
ant in-error. 

The answer admitted that they had obtained control of 
the Stark patent referred to in the bill, but dexzed the fraud 
imputed to them as follows; “ aud they deny that the same 
was done fraudulently, but on the contrary the said purchase 
and contract were made in perfect good faith.” (Rec., p. 20.) 

The only zsswe thus made, by the pleadings, was that of 
Jraud, on the part of the plaintiffs-in-error, in securing con- 
trol of the Stark patent. 

It is very singular, therefore, that it should be stated, in 
the Brief for the plaintiffs-in-error, that the issue, in this 
cause, differed, in no respect, from the issue in an ordinary 
infringement suit, in the Circuit Court, where the plaintiff 
prays for an injunction, and the defendants set up as a 
defense that the patent was anticipated by prior patents. 


The bill having charged that defendants had purchased 
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and reissued the Stark patent with intent to defraud the 
plaintiff, the amendment to the bill charged, “ that the rela- 
tions which existed between the defendants and the plaintiff 
were such that the defendants could not, during the existence 
thereof, acquire title to the Stark patent, adversely to the 
plaintiff, but they must be presumed to have acted for 
the joint interest of all interested in the manufacture of 
folding bedsteads under the said agreement;” and the 
plaintiff accordingly prayed that the defendants be decreed 
to assign to him the Stark patent and all rights thereunder. 
(Rec., p. 26) 

It distinctly appears that the Master’s report, and the 
decisions of both the State Courts, upon the claim of right 
on the part of the defendant in-error to an assignment of this 
Stark patent, under the prayer of: the bill, proceeded 
exclusively on the ground of the fraud committed in its 
purchase and reissue, and the doctrine of equity based upon 
that fraud, and not on any question touching the anticipation 
or patentable novelty of the patent of the defendant-in-error, 
or the validity of that patent, or on any question of infringe- 
ment. 


Second. 


The second proposition, in the Brief for the plaintiffs- 
in-error, is, that “the Court below had no jurisdiction 
to make a decree enjoining the defendant from manufac- 
turing bedsteads and other furniture under letters patent 
No. 148,940 (Everitt’s patent), and from selling any bed- 
steads made under said patent and improvements (letters 
patent Nos. 159,908, 181,450, 182,465, and 210,777) manu- 
factured after the date of that decree.” 


1. The “Court below” is the Supreme Court of Penn- 
sylvania, and the decree brought here, by this writ of error, 
is the decree of ¢#at Court in the cause. 

Under section 709 of the Revised Statutes, the jurisdic- 
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tion of this Court is confined to the re-examination of the 
final judgment or decree of the highest Court of a State. 
(Atherton vs Fowler, gt U.S., 143.) 

It has been already shown, that the final decree of the 
Supreme Court of the State, in this cause, contained xo 
order or decree enjoining, or purporting to enjoin, the 
plaintiffs-in-error from manufacturing under the Everitt 
patent (No. 148,940), or from selling any articles made 
under that patent and improvements. 

The decree of the Supreme Court, of January 29, 1883, 
appealed from here, was a decree affirming the final decree 
of the Court of Common Pleas of Philadelphia County, No. 
4, entered, in the cause, on the 22d of April, 1882, and that 
decree alone. (Rec., p. 503.) 

That decree of the Common Pleas was the only decree 
of that Court which was ever brought by the plaintiffs-in- 
error, before the Supreme Court of the State, for review, 
and it is the only decree of that Court ever affirmed by the 
Supreme Court. 

And the decree of the Common Pleas of April 22d, 1882, 
is the only decree of that Court, in the cause, to which 
errors were assigned, by these plaintiffs-in-error, in the 
Supreme Court of the State. (See Assignments of Error, 
Rec., p. 507.) 

There can be no doubt, therefore, that the only decree 
of the Court of Common Pleas, the contents of which are 
for re-examination here, as the decree of the Supreme 
Court, in this cause, is the decree of the former Court 
entered April 22d, 1882. (Rec., p. 503.) 

An inspection of that decree of the Court of Common 
Pleas shows that it contains no order for any zzjunction 
whatever against the plaintiffs-in-error. 

The Supreme Court of the State, “the Court below,” 
therefore, never affirmed, passed, or rendered, any decree, 
in this cause, enjoining the plaintiffs-in-error from using 
the patent of the defendant-in- error, or from selling anything 
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made under that patent and the other patents for improve- 

| ments, referred to by counsel in their Brief. 

\e As has been shown, the order for an zzjunction was made 
by the Court of Common Pleas, in its zxterlocutory decree, 
of December 8, 1878 (Rec., p. 25), which never came before 
the Supreme Court of the State, never was reviewed by it, 
and never was affirmed by that Court. 

This writ-of-error, of course, does not bring before this 
Court for re-examination, that interlocutory decree of the 
Court of Common Pleas, or any order of that Court not con- 
tained tn tts final decree of April 22, 1882. 

| The decree of December 8, 1878 we have referred to as 

| an interlocutory decree, and so it is; but by whatever name 

it 1s called—whether interlocutory or final—it is certain 
that it was never brought before the Supreme Court of the 

State for review, and was, therefore, never affirmed by that 

Court; and no order contained in it, therefore, can come 

before this Court for re examination under this writ-of- 

error, upon any question involved in it. 

As the Supreme Court of the State of Pennsylvania never 
made, or affirmed, any order, or decree, in this cause 
granting the zzjunction referred to, and now, for the first 
time, in the long history of this case, complained of by 
these parties, it is useless to discuss the question, whether, 
if that Court Aad made such an order, or decree, it would 
have been within its competent jurisdiction to do so. 

The sufficient and conclusive answer to the second prop- 
osition of the plaintiffs-in-error, is, that the Court below 
never made a decree enjoining them from doing the acts 
mentioned, and never affirmed the validity of any order or 
decree of the Court of Common Pleas enjoining those 
acts, and never decided any question arising upon the 
injunction. 

It is, therefore, a moot question whether or not the Court 
below would have had jurisdiction to enjoin the plaintiff-in- 
error, as ordered in the interlocutory decree of the Court of 
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Common Pleas, if it had made or affirmed the validity of 
such a decree. 


2. But the right, power and jurisdiction of the Court of 
Common Pleas to enjoin the defendants below, as asked in 
the third prayer of the bill, cannot, as we have said, be 
questioned. 

The apparent contention, on the other side, that the in- 
junction was an assertion and exercise, by that Court, of 
jurisdiction to enjoin as for an zxfringement of the letters 
patent by the defendants below in violation of the Act of 
Congress in relation to patent rights, is based upon a mis- 
conception of the case and the object and foundation of the 
relief, by way of injunction, as sought by the bill. 


(2). It has.been already stated that the contract between 
the parties by which the whole patent was assigned- and 
transferred to the defendants below, was not effectually 
terminated until the final decree in this cause, which adju- 
dicated the right of the plaintiff to a reassignment of his 
patent, and an assignment of the patent for improvements 
claimed by the bill, and ascertained the indebtedness of the 
defendant upon the accounting ordered by the Court; and 
until then, at least, no right secured to the plaintiff below 
by any act of Congress was vested in him, and he could 
prosecute no one for infringement of the patents embraced 
by the bill or any of them. 

That final decree; as has been seen, was not rendered 
until nearly four (4) years after the interlocutory order of 
the Common Pleas, which enjoined the defendants below 
from disposing of the patents and manufacturing and selling 
the patented articles, so that the statement, in the Brief for 
Plaintiffs-in-Error, that the injunction was ordered by the 
Court, after the contract had been ended, is erroneous. 

The contract was not finally terminated, and the parties 
were not remanded to their respective rights outside 
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of it, until the termination of the litigation, in the Court 
of original jurisdiction, by the final decree of April 22, 
1882. 

There is no doubt that except for the injunction, the de- 
fendants below, after the filing of the bill, would have been 
at liberty to manufacture and sell the patented articles, if 
they had chosen to do so, subject to their liability to 
account for the royalty before the Master, and the right of 
the plaintiff to a final decree for the reassignment of the 
patent. 

The facts averred, however, in the 8th paragraph of the 
bill, as has been said, made a clear case for an injunction 
upon general equitable principles, against the transfer of the 
patents by the defendants, and against the prosecution of 
the business under the contract ; and that case was strength- 
ened by the admissions made by them in the answer, for if 
anything was needed to prove their bad faith in their deal- 
ings with the plaintiff, under the contract, it was the 
answer which they filed in this case, which failed to deny 
any of the specific allegations of fraud set out in the 8th 
paragraph of the bill, and in which the parties purported to 
have a right to throw up the patent upon a ground which 
was in contravention of one of the fundamental stipulations 
of the contract. 

It was to prevent the fraudulent violation of the contract 
between the parties that the plaintiff below asked, and the 
Court granted, the injunction ordered in the interlocutory 
decree of December 9, 1878, and not to prevent an zxfringe- 
ment of the patents, mentioned in the decree, or any of 
them, or to enforce or vindicate any right of the plaintiff 
under the patent laws of the United States. 


(4). The contention of the plaintiffs-in-error that whether 
or not the injunction granted by the Common Pleas was 
prayed for as a remedy upon the contract, it was beyond 
the jurisdiction of the Court to grant it, ‘ because it involved 
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a guestion of infringement,’ is as untenable as their other 
propositions under this head of the argument. 

There was no tssue of infringement made by the pleadings 
in the cause upon which the Court of Common Pleas 
sranted the injunction, and no such issue or question was 
involved in the suit, gr decided or passed upon by that 
Court when it granted that relief. 

It has been already stated that the only zsswe made by 
the seventh paragraph of the answer, in which the existence 
of prior patents was alleged, was upon the charge of fraud, 
in the eighth paragraph of the bill, in regard to the Stark 
patent, in respect of which no specific relief was prayed in 
the bill as originally framed. 

The eighth piragraph of the answer, in which it was 
stated that because of the existence of prior patents and 
for want of utility and novelty, the defendants had been 
“advised ” that plaintiff's patent was useless, and that de- 
fendants’ contract with him was without consideration and 
void in law, cannot be treated as setting up the invalidity 
of the patent as a defense to the relief prayed in the bill, as 
is manifest on its face and from its terms, and also from 
the ninth paragraph of the answer, in which the defendants 
specifically confessed judgment and submitted to a decree in 
favor of the plaintiff as to all the prayers of the bill, except 
to that part of the second prayer which required that they 
should assign the patents for zmprovements, as to which they 
subniutted themselves to the judgment of the Court. 

The terms of the ninth paragraph of the answer were as 
follows : 


‘“ Ninth.— That these defendants are not now maufactur- 
ing any beds3teads under the patent of the said plaintiff and 
do not propose to do so hereafter ; that they confess judg- 
ment and submit themselves to a decree of the Court in 
favor of the said plaintiff as to all the prayers of their said 
bill, except to that part of the second prayer which requires 
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that they should assign to the said plaintiff the patents 
which they have secured for improvements of their own 
making in bedsteads; and as to their liability to assign the 
patents they hold for the said improvements, they respect- 
fully submit themselves to the judgment of this honorable 


Court.” 


It is folly, therefore, for the plaintiffs-in-error to contend 
that the validity of the injunction, granted by the Court, 
upon the bill and the confession of judgment, in the answer, 
depended upon a question as to whether or not the patent 
was anticipated, or upon a question of infringement, or 
upon a question arising under any law of the United States 
relating to patent rights. 

It is strictly true, as we submit, in any and every proper 
view of the answer, that these plaintiffs-in-error interposed 
no defense to the relief prayed in the bill, which was founded 
upon the alleged invalidity of the patent of the defendant-in- 
error, by reason of the existence of prior patents, or which raised 
any issue of infringement under the patent laws of the United 
States, and that no question touching the validity or invalidity 
of the patents, or any of them mentioned in the interlocutory 
decree of 1878, was decided by the Court of Common Fleas, 
divectly or indirectly, in rendering that decree. 


Third. 


The third, and last proposition, in the argument for the 
plaintiffs in error, is, that ‘“ the Court had no jurisdiction to 
make a decree ordering the defendants (plaintiffs-in-error), 
to pay to the plaintiff (defendant-in-error), zater alia, $971.08, 
for the sale of bedsteads and articles of furniture by them 
under the plaintiff's patent, after all contract relations 
between the parties had been determined.” 


1. The argument, on behalf of the plaintiffs-in-error, in 
support of this proposition, would seem to state that the 
above amount was allowed the defendant-in-error, by the 
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Master, on account of sales of bedsteads and articles of 
furniture, manufactured after September 24, 1878, when they 
alleged all contract relations between the parties were de- 
termined (Brief for plaintiffs-in-error, p 36, last paragraph). 

The probability is that the articles, sold after the bill was 
filed, were manufactured before that date; at any rate the 
plaintiffs-in error point to no evidence in the record, to 
show that the articles sold after the bill was filed, wer szade 
after that date; and it is a mere assumption, therefore, that 
the amount above mentioned, was allowed the defendant- 
in-error for bedsteads made and sold after the 24th of Sep- 
tember, 1878, when he filed this bill. 

Although there were some forty-three exceptions taken 
on behalf of plaintiff in-error to the Master’s report, not 
one of them presented any such question as they have now 
attempted to raise in regard to the jurisdiction of the Court 
to take an account, in this suit, of articles sold under the 
patent, after the date of the filing of the bill (Rec., pp. 136- 
140). 

Nor did any assignment of error, in the Supreme Court of 
the State, on the appeal from the final decree of the Court of 
Common Pleas, present any such question (Rec., pp. 507-8). 


2. The proposition that the State Court had no jurisdic- 
tion in this suit, to take an account of, and charge the 
plaintiffs-in-error with, the articles sold by them after the 
day the bill was filed, has been answered and shown to be 
untenable by the preceding observations in this brief. 

The theory that the contract between the parties upon 
which the suit was founded, was absolutely determined, for 
all purposes, on the 24th of September, 1878, the day the 
bill was filed, and that the plaintiffs-in-error in respect of 
any and all transactions in the manufacture and sale of the 
patented articles after that date, were and could be liable to 
the defendant-in-error only as znfringers of the patent, has 
no merit except its ingenuity. 
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It is true that the effect of the final decree of the Court, 
in the suit granting the defendant-in-error the relief he 
sought, was to put an end to the contract from that time; 
but it is an extraordinary notion that from the moment the 
bill to enforce the contract was jf/ed, the contract became 
Junctus officio, and the parties were respectively remanded to 
their original rights outside of it, in respect to the subject 
matter of the contract. 

It is true that the Master found that the defendants 
below were in default, within the terms of the 5th article 
of the contract, and that they continued in default for more 
than sixty days before the bill-was filed; but that was simply 
a finding that the plaintiff below had a good cause of action 
for a reassignment of his patent, under ‘and according to 
the terms of the contract, at the time he instituted his suit, 
which entitled him to have, in that suit, the decree which 
he prayed against the defendants below for a reassignment 
of the patent. 

The 5th article of the contract stipulated that “ if the said 
parties of the second part, or their said assignees, shall at 
any time fail to account and pay over, when due, sums 
accruing to the said party of the first part, under the terms 
of the agreement, and shall continue in satd default for sixty 
days after demand for payment, etc., then and in any such case 
the party or parties so in default shall forfeit all his or their 
interest in said letters patent, and shall reassign the same 
by proper instrument in writing, to the said party of the 
first part,” etc. (Rec., p. 14) 

The bill averred, in its 7th paragraph, that the defendants 
had continued in default for more than sixty days zz not 
accounting and paying over to the plaintiff the royalty due 
him after he demanded payment of the same (Rec., p. 16). 

The answer, in its 4th paragraph, admitted that defend- 
ants had continued in default for more than sixty days in 
not paying over under the agreement, but denied they were 
in default for ot accounting (Rec., p. 19). 
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By the interlocutory decree the Master was to determine 
whether, at the time the suit was instituted, there had 
occurred such default on the part of the defendants below, 
in not accounting and paying over under the contract, as 
entitled the plaintiff below to a decree in the suit for a re- 
assignment of the letters patent. 

The effect of his report was that such default had so 
occurred, and that the plaintiff below had established a 
right to have a reassignment of his patent, which should 
be enforced by a final decree in the suit. It is manifest 
that until, at least, the final decree for a reassignment of the 

letters patent was rendered by the Court, the contract was 
a subsisting contract which governed the rights of the 
parties in respect to the manufacture and sale, by the 
plaintiffs-in-error, of bedsteads and articles of furniture, 
under the patent of the defendant-in-error, prior to the time 
of that decree, and that the Court below had power and 
jurisdiction to take an account of all such transactions on 
the part of the plaintiffs-in-error, and render a decree for 
the amount of the royalty due therefor to the defendant- 
in-error under the contract. 


Fourth. 


lhe decree for the assignment of these patents was prayed 
Jor and made upon the ground that it was EKveritt’s right 
UNDER THE AGREEMENT 7/0 have them. No claim was made 
on any other ground. The clause in the agreement touch- 
ing this point reads as follows: 

“ Seventh.—It is further understood and agreed that any 
“improvements in said patented bedsteads which may be 
“made by either of the parties hereto, and any Letters 
“Patent of the United States obtained for such improve- 
“ments, shall be held and enjoyed by said parties of the 


‘second part, under and subject to the terms of this agree- 
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ment, 
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The agreement provided for a forfeiture of the rights of 
Hale e¢ a/. in the Letters Patent, anda reassignment of the 
same to Everitt, upon default in paying royalty on the 
manufactured goods. The default occurred, and Hale e¢ ai. 
by their answer admitted the default and the consequent 
forfeiture. The Master found as a fact that four patents 
came within the terms of the agreement, and that, under 
that contract, the defendant-in-error was entitled to demand 
and receive an assignment of them. 

They were claimed in the bill under the contract as 
“improvements to said patented process.” The answer 
admitted that they were for ‘‘ improvements in the said 
“ bedsteads,” and that “‘ they (respondents) understood the 
“ plaintiff to claiin and demand an assignment to him of the 
‘patents for such improvements as a right belonging to him 
“under the said agreement.” 

Lhe whole controversy found in the pleadings was upon 
the construction and effect of the agreement; and the 
Master, having adopted the construction contended for by 
the bili, directed the assignment to be made. In three of 
these patents the specifications denominate them as im- 
provements on Everitt’s patent by name, and the other is 
so clearly such that, although the Everitt patent is not 
mientioned, there is no room for doubt. 

If it be said that, as to this last mentioned patent, it was 
necessary for the Master, in order to arrive at the conclu- 
sion which he reached, to enter into the construction of 
the patent, we reply, that, if this be so (which we deny), 
it was merely an incidental or collateral question, which is 
not sufficient to oust the jurisdiction of the State Court, 
as was expressly held by this Court in 


Hartell vs. Tilghman, 99 VU. S., 547. 
Albright vs. Teas, 106, td., 618. 


Mr. Justice Woods, in the last-named case, said: “ This 
incidental and collateral inquiry does not change the nature 
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of the litigation. It arises solely on the contract, and not 
upon the patent laws of the United States.” 


As to the reissue patent to Andrew Stark, the case is 
equally clear. 

The averments upon which defendant-in error founded 
his claim to have this patent assigned to him are found in 
paragraph VIII of the bill and in the amendment to the 
bill, and they amount fo a charge of fraud committed by 
Hale et al. in the secret purchase of the patent and the sub- 
sequent use of it to deprive Mr. Everitt of his rights under 
the agrecment. 

The seventh paragraph of the answer contains the defense 
made to the charge of fraud. ‘The claim for the assignment 
of this patent was based upon the equitable doctrine 
stated by the Master in his report to wit: That from the 
time of the execution of the original agreement the parties 
occupied to each other a relation of confidence, and thence- 
forth it could not be permitted that either party should 
acquire any rights prejudicial to the other parties’ interest 
in the subject of the contract. The Master found on this 
subject that the answer of the defendants in relation to the 
purchase of Stark’s patent, and their testimony given before 
the Examiner in support of their answer, were untrue, amd 
continued ns follows: ‘ The falsity of the defendants’ 
answer as to the assignment of the Stark patent; the con- 
flict between their testimony and that of the plaintiff and 
Mr. Stevens; the contradiction of their testimony on other 
points by their own letters; and the conspiracy with Mr. 
Mason and Mr. Stevens, forbid the Master to credit their 
testimony as to their purchase of the Stark patent in good 
faith and after notice to the plaintiff. If the Master were 
otherwise in doubt, as he is not, the admissions of the 
defendant, H. S. Hale, and of Mr Mason with regard to 
the want of practical value in the Stark patent in its original 
-form and the purpose of the defendants to buy it and to 
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reissue it so as to cover the Everitt patent, would convince 
him that the defendants could not have offered the plaintiff 
the opportunity of participating in that purchase. The 
Master therefore finds that the defendants’ negotiations 
with Stark were concealed from the plaintiff; that he was 
not offered an opportunity to participate in the purchase of 
the Stark patent, and that the defendants secretly purchased 
that patent in their own right for the purpose of using it 
as a means of compelling the plaintiff either to abandon his 
patent or to so modify his contract with. fhem as to let them 
manufacture under his patent for a diminished royalty ; that 
this action of the defendants was an actual fraud upon the 
plaintiff is too clear for argument.” | 

It is impossible to see any Federal question here. The 
averments pro and con and the decision of the question as 
to the reissued patent, were all based upon the equitable 
doctrine arising from fraud. ‘The opinion delivered by. the 
Court of Common Pleas on final hearing, and the opinion 
of the Supreme Court of Penna. in deciding the appeal, all 
base the relief given upon the same fraud, and no mention 
of any Federal question was made on the subject of the 
assignment of Stark’s patent by the defendant-in error, the 
Master, or either of the Courts. As stated by the Master 
in his supplementary report, the Stark patent was reissued 
as part of a fraudulent scheme in order to cover the 
Everitt patent and to constitute it an infringement of the 
Stark patent reissued, and that whether or not that pur- 
pose be accomplished is immaterial in the case: and he 
expressly refused to decide the question of infringement as not 
being within the jurisdiction of the State Court, and as not 
being material to any question at issue. 

In respect to Stark’s patent acquired fraudulently, as it 
was, and the subsequent improvements for which Letters 
Patent were taken out, we submit that they, together with | 
the original patent of the appellee, formed a unit under 
the terms of the agreement. It is evident under the testi- 
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mony that any one who owned only the plaintift’s patent, 
could not make and sell bedsteads such as were made by 
the defendants under this agreement at the time the bill 
was filed. If each of the six patents were held by a different 
owner, the consent of each owner would be required for the 
manufacture of a bedstead which would combine or include 
them all. It was evidently the purpose of the agreement that 
all the patents which came into the possession of any one of 
the parties to the agreement, should form a common stock, 
and go or remain together. It would have been a mockery 
of justice to allow the appellants to assign to the appellee 
his original patent and withhold the Stark patent and the 
subsequent improvements or any of them. No sooner 
would he have begun to reap profits from his own patent 
by manufacturing and selling the same than he would be 
confronted by five several lawsuits, each of them based 
upon one of the five patents which the appellants en- 
deavored to withhold. To make his success in this suit 
of any value to him, the appellee must have them all. 
He must have them when he begins to manufacture bed- 
steads, with the same safety and the same freedom to use 
those inventions which the appellants had when the bill was 
filed, and the only way to effectually give it to him is to 
assign the patents to him. 

The Court will observe that no injunction is contained 
in the final decree, and that as to the injunction contained 
in the interlocutory decree, the plaintiffs in-error, in the 
ninth paragraph of their answer, consented that a decree 
should be entered in favor of the defendant-in-error as to 
all the prayers of his bill, except that part of the second 
prayer which requires the assignment of the improvements. 
The prayer for an injunction was the third prayer of the bill 
and was within the confession of the judgment thus made by 
the plaintiffs-in-error. 

It is manifest that there is no Federal question involved 
in any manner in this case; and clearly the decision of such 
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a question by the Court was not necessary for its complete 
determination. 

It is true that the defendants claimed in their answer 
that the Everitt Patent infringed the Stark Patent, but this 
point was waived by their confession of judgment. By 
such confession the validity of the contract and the liability 
to account were admitted. The liability to account could 
have had no existence unless the contract was valid. Of 
course the Court promptly acted upon this admission and 
made the decree for an account. After this there could be no 
issue as to an infringement. There could not be and there 
was not any decision of the Court as to such a point. 
There was no question open to be decided as to whether 
the State Court had jurisdiction to decide a question as to 
the infringement of a patent. 

As to the patents the defendants are required to assign 
to the plaintiff, all of them excepting the Stark patent 
were found by the Master to be improvements upon the 
Everitt patent, and by the very terms of the contract they 
became the property of Everitt. There were no questions 
raised and decided as to whether these patents were in- 
fringements. They were not set up by the appellants as 
defenses to the contract, but by Everitt for the purpose of 
obtaining a title thereto. Certainly no question as to 
jurisdiction did or could arise as to these patents. As to 
the Stark patent, the bill in equity foreshadowed the con- 
spiracy to cheat Everitt thereby, and which was fuliy 
developed and exposed before the Master. The answer 
denies the fraud, but it must be taken as a mere denial of 
fraud and not a setting up of the Stark patent as a defense 
to the contract, as the appellants admitted, a liability to 
account. The Stark patent not being set up as a defense 
by the appellants, Everitt, by an amendment to the bill, 
claimed it as his. He did not claim it because it was or 
was not an infringement, but because it was purchased and 
used to cheat and defraud him, in violation of the confiden- 
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tial relations existing between him and the appellees. It 
was claimed by and awarded to Everitt on equitable prin- 
ciples, and the decision of the Courts was not as to 
whether there was an infringement. The Master in his 
report states: “ [he interlocutory decree having directed 
the defendants to account under the contract, it would 
seem that it is not at this stage of the cause open to them 
to set up by way of defense the alleged invalidity of the 
contract, as resulting from fraudulent concealment or mis- 
representation on the part of the plaintiff, or from want of 
consideration.” The Master treats the decree for the 
account as excluding all questions of infringements and 
jurisdiction. But he supposed the case of this not being 
so, and in an argumentative way gave his view or dictum 
upon such supposed case, that State Courts would have no 
jurisdiction to decide a question of infringement. It may 
be argued that here were two questions presented to the 
Master, one Federal and the other non-Federal, but the 
Master decided upon the non-Federal question. 

In Alinger vs. State of Missouri (13 Wall., 257), it is de- 
cided that where it appears by the record that the judgment 
of the State Court might have been based upon a Federal 
question, or upon some other independent ground; and it 
appears that the Court did in fact base its judgment on 
such independent ground, and not on the law raising the 
Federal question, this Court will not take jurisdiction of the 
case, even although it might think the posttion of the State Court 
an unsound one. But where it does not appear on which 
of the two grounds the judgment was based, then, if the 
independent ground was a good and valid one, sufficient of 
itself to sustain the judgment, this Court will not assume 
jurisdiction of the case. 

In Murdock vs. City of Memphis (20 Wall., 590), it was 
held that if this Court finds the Federal question erroneously 
decided, then the Court must go further and inquire 
whether there is any other matter or issue adjudged by 
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the State Court sufficiently broad to maintain the judg- 
ment, xotwithstanding the error in the dectsion of the Federal 
guestion. If this be found to be the case, the judgment 
must be affirmed without examination into the soundness 
of the decision of such other matter or issue. 

In Fenkins vs. Lewenthal (110 U.S. Rep., 222), it was 
held that when the record discloses two defenses to an 
action brought in a State Court, one presenting a Federal 
question, and one presenting no Federal question, either of 
which, if sustained, was'a complete defense to the suit, and 
that the State Court gave judgment in favor of the defend- 
ant on both, this Court will affirm the judgment below 
without considering the Federal question. 

When the matter was heard on bill and answer, 
the Court affirmed the validity of the contract. It 
treated that part of the answer as to the invalidity of the 
contract of no consequence, in view of the confession of 
judgment. The Master was appointed to state an account, 
and he had nothing to do with questions as to validity 
of the contract; and he based his decision upon the fact 
that the Court had made an interlocutory decree, affirming 
the contract, and not upon the consideration of any 
Federal question; and that circumstance, under the above 
authorities, would prevent this Court having jurisdiction. 
The appellants may say that the Court, upon the hearing 
on bill and answer, decided the Federal question; that the 
State Court had no jurisdiction to decide as to the defense 
of the Everitt patent being an infringement of the Stark 
patent. A glance at the petition for the writ of error will 
reveal the fact that the appellants base their application 
upon the sole ground that there was no jurisdiction of 
the Court over the suit. No such question appears on 
the record, and no such question was ever decided. 
The appellants have laid hold of the principle, that a 
question as to jurisdiction can be raised at any time 
without pleading, and have endeavored by argument to 
apply it to this case. ‘They cannot do so. 
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An objection to matters which were not brought to the 
attention of the Court below will not be considered here. 


Clark vs. Fredericks, 15 Otto, 4. 


This Court will not take jurisdiction if the Federal 
question was not raised below, and if no opportunity was 
given to the State Court to pass upon it. 


Santa Cruz Co. S. vs. Santa Cruz R. R. Co., 111 
U.S. Rep., 361. 


Questions presented by the assignment of error cannot 
be considered here unless the record shows that they were 
brought to the attention of the Court below. 


Walker vs. Sauvinet, 2 Otto, go. 


It is not sufficient that this Court can see that the 
Federal question ought to have been raised, and thus it 
might have been decided. 


Maxwell vs. Newbold, 18 Howard, 511. 


The appellants’ theory is this, that inasmuch as the 
defense of an infringement cannot be set up in the State 
Court, that therefore the Everitt claim should be in the 
United States Court. A doctrine such as this would cer- 
tainly be a novelty in the law. ‘The principle, practically 
illustrated, would be this: say a plaintiff has the right to 
bring a suit in a certain court on a contract, and he brings 
it, and then a plea is made by the defendant that if the 
suit should be brought in some other court, a defense 
could be made which could not be made in the court 
where the suit is commenced. That a State Court has 
jurisdiction of a suit on a contract for a patent license 
cannot be questioned. Indeed, when such a contract is 
the main or primary cause of the action, a United States 
Court can have no Jurisdiction if the parties are of the 
same State. Suit is commenced in the proper court having 
jurisdiction, and then it is pleaded that because a certain 
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defense is set up in the suit, the jurisdiction of the State 
Court must be taken away. 

In Simzth vs. Adsit (16 Wall, 185), where a complainant 
setting out a case in the higher State Court for equitable 


relief against a sale which a third party had undertaken to 
| make of land, alleged that the party, in making the sale, 

had violated an Act of Congress, and that the sale was 
therefore null and void, and the State Court dismissed the 
bill for want of gurisdiction ; held, that although the ques- 
tion whether the sale was not a nullity might have been 


a presented, yet that the case, having been dismissed below for 
j want of jurisdiction, it did not appear that a Federal ques- 
he tion had been decided, much less that it had been decided 
adversely to the complainant. That, independently of 
this, whatever might have been the reasons for the de- 
cision, the question whether the State Courts had jurisdiction 
of the case was a question exclusively for the State tribunals. 
That the judgment of the Court respecting the extent of 
its equitable jurisdiction is of course not reviewable. here. 


Now, as the appellants stake their whole case upon the 
question as to the jurisdiction of the State Courts, the 
appellants’ appeal should be dismissed on this authority 
alone. 

In Mays vs. Fritton (20 Wall., 414), it was held that it 
was the duty of a party making an objection to the juris- 
. diction to ask a ruling of the Court below; that it is not 
| competent to a party to assent to a proceeding in the Court 

below, take his chances of success, and, upon failure, 

. come here and object that the Court below had no authority 

2 to take the proceedings. The appellants contend that 

they had the right to bring the question of jurisdiction 

“ up in the Supreme Court of the United States, although 

: it may not have been brought in the Court below; but 
these authorities are conclusive against such right. 

The appellants may say, that although the record does 


not show the question as to jurisdiction raised and argued, 
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This circumstance wiil not avail the appe 


aU 
»y have argued the question before the Court below. 
ants. In Parme- 
vs. Lawrence (11 Wall.. 36), it was decided that this 


7 Den : ode i ; * ] — +} > y= t & : . . on 
urt had no Jurisaciction when tie question was first 


ised on argument in the higher State Court on review of 
decision below, in which it was not raised by pleadings 


It would be too Jovse and uncertain to rest the matter 
yon oral, or even written, arguments which are not part of 
e record. This Court will not resort to forced infer- 


ces and conjectural reasonings on possible, or even 


‘ 


‘obable, suppositions of the points raised and actually 


lecided by the Courts (Ocean /ns. Co. vs. Palleys, 13 Pet , 


it is respectfully submitted that the writ of error should 


dismissed, or that the decree below should be affirmed 


itn costs and damages. 


J. Husiey ASHTON, 
It, COPPEE .MITCHELL, 


WENDELL P. 


BOWMAN. 


Sees 
PGF LR ‘ 


AND T! z KILBURN 


SUPREME COURT Or PENNSYLVANIA. 


Copies from the Record filed in this Court in above 
cause, submitted with the Motion of Defendant- 
in-Error to Dismiss the writ of Error therein, 


and the Brief in support of that Motion. 
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J. HUBLEY ASHTON, 
E. COPPEE MITCHELL. 


Of Counsel for Defendant in-Error. 
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THE PLEADINGS IN THE COURT OF 
COMMON PLEAS. 


I. 


1. THE BILL. 
[Fiied September 24, 1878. ] 


IN THE CouRT OF COMMON PLEAS No. , FOR THE CITY AND 
CouNTY OF PHILADELPHIA. 


In Equity. 
ELISHA E. EVERITT 
VS. 

Henry S. HALE, ARTEMUS KILBURN, J. WARREN HALE, 
CHENEY KILBURN, and WARREN HALE, who survived 
H. W. Curtis, with whom they traded as HALE, 
KILBURN & Company, and THE HALE & KIL- 

BURN MANUFACTURING COMPANY. 


To the Honorable the Judges of the said Court: 
Your orator complains: 


I. That on the 24th day of March, 1874, Letters Patent 
of the United States of America were granted to him for 
an alleged new and useful Improvement in Wardrobe Bed- 
steads. 


II. That on the 16th day of Aprii, 1874, a certain agree- 
ment in writing, of that date, was made between your orator, 
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| 
of the first part, and the said Henry S. Hale, Artemus Kil- 
burn, J]. Warren Hale, H. W. Curtis, Cheney Kilburn and | 
Warren Hale, trading as Hale, Kilburn & Co., of the second is 
part, in the words following, to wit : ha 
“Agreement made and entered into this 16th day of April, | 
A. D. 1874, by and between Elisha E. Everitt, of the City of 
Philadelphia, of the first part, and Henry S. Hale, Artemus 
Kilburn, J. Warren Hale, H. W. Curtis, Cheney Kilburn 
and Warren Hale, all of the said City, and there trading 
togethér, as Hale, Kilburn & Co., of the second part. 


Nit, ae 


“ Whereas, letters Patent of the United States were 
granted to the said, party of the first part, for an Improve- 
ment in Wardrobe Bedsteads, said Letters Patent being 
dated March 24th, 1874, and numbered 148,940. 


‘‘ Now these Presents witness that by and between the said 


“ty 
parties hereto, it is agreed as follows: { 
! 
“ First.—In consideration of the sum of five hundred 
dollars to him by the said parties of the second part, in 
hand paid, the receipt of which is hereby acknowledged. 
And in further consideration of the faithful keeping, observ- 
ance and performance by the said parties of the second 
part of the stipulations hereinafter contained, to be by 
them kept, observed and performed, the said party of the | 
first part agrees to, and hereby does assign and set over to j 
the said parties of the second part, the entire right, title and 
interest in and to said invention, as secured by said Letters 
Patent, for, to and in the whole of the United States, the - ie 
same to be held and enjoyed by the said parties of the « 
second part for their own use and behoof of their legal 
representatives, fully, freely and entirely to the full end of ( 
the term for which said Letters Patent are granted, subject 
te the stipulations hereinafter contained ; and covenants 
and agrees that he will, at the request and expense of the 
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said party of the second part, execute all such lawful 
instruments of writing, and do all such lawful acts and 
hings as may be requisite and proper to procure a reissue 
of said Letters Patent, for the better securing to said parties 
of the second part of the interest hereby conveyed to them 
or intended so to be. 


‘“ Second.—The said parties of the second part agree to 
pay to said party of the first part, his heirs or assigns, a 
royalty or patent fee upon all of the said patented bedsteads 
made and sold by them, at the rate of seven per cent. upon 
the wholesale prices received by them therefor; and 
furthermore, to pay to said party of the first part, his heirs 
or assigns, one-half of the net profits which they may derive 
from the sale of any rights and licenses in and under said 
Letters Patent, and they agree to account for in writing. 
and to pay over, such sums as may be due under this 
clause of agreement, at the end of each and every month, 
from and after the date hereof; and furthermore to keep 
just and true books of account, to be open at all reasonable 
times to the inspection of said party of the first part, his 
heirs, assigns, or his or their duly authorized agent or 
agents, and showing the number of said patented bedsteads 
made and sold by them, and the prices received therefor, 
and showing also all rights and licenses granted under the 
patent, and the amount received therefor. ° 


“Thivd.— The said parties of the second part promise and 
agree to use all reasonable efforts to promote the sale and 
introduction of the said patented bedsteads. 


‘“ Fourth —The said party of the first part for himself, his 
legal representatives and assigns, agrees to defray one-half 
of the expenses of any suits at law or in equity that it may 
be necessary to prosecute or defend for the maintenance of 
said Letters Patent, or to enjoin and recover against 
infringérs thereon ; and the said parties of the second part 
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may retain from and out of moneys becoming due to the 
said party of the first part, his heirs or assigns, under the 
terms of the second clause of this agreement, sufficient to 
defray the said proportion of said party of the first part, of 
such expenses; and the said party of the first part shall be 
entitled to and shall receive one-half of all sums which may 


be recovered in any such suit or suits. 


“ Fifth —The covenants of the said parties of the second 
part, contained in the second and third clauses hereof, 
shall extend to, and be binding upon, their assignees of the 
right, title and interest in said Letters Patent, or of any 
undivided part thereof; and if the said parties of the second 
part, or their said assignees, shall at any time fail to account 
for and. pay over, when due, sums accruing to the said 
party of the first part, his heirs or assigns, under the terms 
of the agreement, and shall continue in said default for 
sixty days after demand for payment, or if they shall fail 
to keep the stipulation made in clause three hereof, then, 
and in any such case, the party or parties so in default 
shall forfeit all his or their interest in said Letters Patent, 
and shall reassign: the same, by proper instrument in 
writing, to the said party of the first part, his heirs or 


sSjIOoNns 
assigns. 


“ Szxth.—lIt is further understood and agreed, that the 
said patented bedstead shall be known as the ‘ Everitt 
Bedstead,’ and the said parties of the second part shall so 
term it in their advertisements, circulars, etc., and it is 
further agreed that said party of the first part shall have the 
right to exhibit said patented bedstead at the Centennial 
Exhibition to be held in the City of Philadelphia. 


“ Seventh.—It is further understood and agreed, that any 
improvements in said patented bedsteads which may be 
made by either of the parties hereto, and any Letters 
Patent of the United States obtained for such improve- 
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ments, shall be held and enjoyed by said parties of the 
second part, under and subject to the terms of this agree- 
ment; and the said party of the first part, for himself, his 
legal representatives and assigns, promises and agrees that 
at the request and expense of the said parties of the second 
part, or their assigns, he will obtain Letters Patent of the 
United States for any such improvements made by him, 
and will execute and deliver proper assignments of the title 
to said Letters Patent to said parties of the second part, 
or their assigns. 


“ Fighth.—It is further understood and agreed, that if in 
any suit the said Letters Patent shall be found and adjudged 
invalid, or to infringe on any other patent or patents, then, 
and in any such case, the said parties of the second part, or 
their assigns, may, at their option, surrender to the said 
party of the first part, his heirs or assigns, all right and 
claim under this agreement, and thereupon be released from 
their covenants herein contained, and from any and all 
obligations whatsoever, under or concerning said agree- 
ment. 

“In testimony whereof, the said parties hereto have here- 
unto set their hands and affixed their seals, the day and 
date first above written. 


rry 
. 


“ELIisHA E. Everitt, [L. 


J 
“Henry S. HALE, i. Mel 
“ARTEMUS KILBURN,  [L.S.] 
“J. WARREN HALE, [L. s.] 
“H. W. Curtis, [L. s.] 
‘CHENEY KILBURN, [L. s.] 
“WARREN HALE, [L. s.] 


‘Sealed and delivered in the presence of 
“OweEN D. RoBERTs, 
“JOHN DIMMOCK.” 


III. That the said Hale, Kilburn & Co., as such firm, 
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manufactured bedsteads under the said patents and agree- 
ment until on or about the 3d day of October, A. D. 1876, 
when the said firm, and members thereof, formed and 
entered into a Corporation, known as the Hale & Kilburn 
Manufacturing Company. 


IV. That the said Hale, Kilburn & Co., by a certain as- 
signment, dated on or about the 3d day of October, A. D. 
1876, duly registered in the Patent Office at Washington, 
assigned’to the said defendants, the Hale & Kilburn Manu- 
facturing Co., all their rights to the said Everitt Patents 
under the said agreement between your orator and the firm 
of Hale, Kilburn & Co. 


V. That the said Hale & Kilburn Manufacturing Co., 
ever since the said assignment to them, have been manu- 
facturing bedsteads under the said assignment and Everitt 
Patents, whereby they became bound and liable according 
to the said agreement, to pay your orator the royalty or 
patent-fee thereon at the rate of seven per cent. upon the 
wholesale prices received by them therefor, and to account 
to your orator in writing for the same, and to pay the same 
at the end of each and every month after the said assign- 
ment to them, according to the terms of said agreement 
between your orator and the said Hale, Kilburn & Co. That 
several improvements to said patented process have been, 
from time to time, made by the said defendants, or some of 
them, which are now held by the said Hale & Kilburn 
Manufacturing Co. under the terms of the said agreement, 
which your orator for want of knowledge is unable to more 


particularly specify. 


VI. ‘chat the said Hale & Kilburn Manufacturing Co. 
have made and sold, after the said assignment to them, 
divers large quantities of bedsteads, manufactured according 
to said patents, which they have not accounted for, and 
have refused to account for, to your orator, and to pay the 
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said royalty thereon after the same fell due and was pay- 
able under the said agreement. 


VII. That your orator does not know, and cannot ascer- 
tain, excepting by a discovery from the defendants, the 
number of bedsteads which have been manufactured by 
the said defendants under the said agreement, patent and 
assignment of patent, nor the amount that remains due by 
the defendants to your orator by way of royalty under said 
agreement; that the said defendants have neglected and 
refused to make payment at the end of each month, as 
stipulated in said agreement, and have refused to allow 
your orator to have access to their books for the purpose 
of ascertaining the amount due to him under said agree- 
ment; and said defendants have continued in default for 
more than sixty days in not accounting for and paying over 
to your orator the royalty due him under said agreement, 
after your orator demanded of the defendants payment of 
the same, whereby the rights of the said defendants to your 
said orator’s patent, and the said improvements thereon, 
were forfeited, and the said defendants have not reassigned 
the said patent and improvements to your orator, according 
to the terms of the said agreement. 


VIII. That your orator has been informed and believes, 
that the said defendants, the Hale & Kilburn Manufacturing 
Co., with the purpose and intent of defrauding your orator 
of his just rights under the said patents and agreement, 
have purchased from one Andrew Stark a patent issued to 
him, and reissued in his name, for an invention similar to 
that. of your orator, which they pretend gives a prior right 


to said invention or some parts thereof. Your orator has 


further been informed and believes, that the said defendants 
or their agents gave to said Stark, as the consideration of 
his assignment to them, the sum of one thousand dollars 
($1000), part in cash and part in the due bill of the said 
Hale & Kilburn Manufacturing Co., which said due bill 
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was afterwards paid by said company; and that the said 
Stark thereupon made an assignment of his said patent to 
said Hale & Kilburn Manufacturing Co., or to some one in 
trust for them, which said assignment is concealed from 
your orator; and a suit in Equity has been commenced in 
the Circuit Court of the United States for the Eastern Dis- 
trict of Pennsylvania, in the name of the said Andrew Stark, 
against the Hale & Kilburn Manufacturing Co., for an in- 
junction against their further using your orator’s patent in 
the manufacture of bedsteads and other furniture; and said 
defendants have called upon your orator to pay part of the 
expense of defending said suit, pretending that they are in 
fear of loss if the said Stark should succeed in getting his 
injunction against them; but your orator has been informed 
and believes, and so charges, that the said suit has been 
promoted and commenced by the said defendants them- 
selves, or some of them, and at their expense; and that 
the name of the said Stark, as plaintiff therein, is made use 
of by them for the purpose of affording the said defendants 
an excuse to hinder and delay your orator in the collection 
of his said royalty, and to enable them to deprive him of 
his just rights under said patent, improvements and agree- 
ment. 


Your orator therefore prays equitable relief as follows: 


1. That an account may be taken of all and every the 
bedsteads and other furniture manufactured by the said 
defendants, under said patent and improvements, after the 
date of the said agreement; and of all moneys realized from 
the sale of the same, and that they be directed to pay to 
your orator what moneys shall upon such account appear 
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to be due from them to him. 


2. That the said defendants be ordered to: reassign to 
your orator the said Letters Patent of your orator, and all 
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improvements thereon, and all rights to use said patented 
invention under said agreement. 


3. That the said defendants be restrained by an injunction 
from your Honorable Court from disposing of the said 
patent and improvements to any other person, or persons, 
than your orator, and from making or selling bedsteads or 
other furniture under your crator’s said patent and the 
improvements thereon. 


4. Such other and further relief as your honors may 
deem meet. 
E. CoppEE MITCHELL, 
WENDELL P. BOWMAN, 


Solicttors for Complainant. 


[Affidavit in usual form. | 


2. ANSWER OF THE SAID DEFENDANTS. 


(Filed November 22, 18738.) 


The Respondents say : 


First.—That all the allegations and averments of the said 
bill as contained in the first four paragraphs thereof, are 
true, and are hereby admitted to be so. They also admit 
that the allegations contained in the fifth paragraph are 
true, except that they claim to have made improvements in 
the article of bedsteads, and they hold Letters Patent for 
such improvements. If these are ‘‘improvements to the 
patented process of plaintiff,’ then the averments in this 
paragraph of the bill are true also. 

9 


xees 
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Second,—It is not true as charged in the sixth paragraph 
of the said bill, that the defendants have not accounted for, 
or refused to account for, any or all bedsteads manufactured 
by them under the said patent in pursuance of the said 
agreement. On the contrary, tiiese defendants have been 
always ready and willing, and are now ready and willing, to 
account for every article so sold by them as aforesaid. And 
they hereto append an account of all that has been sold 
under the said patent since their last account was rendered, 
which last account was accepted by the said plaintiff with- 
out objection, and the last payment to the said plaintiff was 
made in pursuance of said account and a mutual settlement 
between them on this subject. 

Respondents further say that the accounts heretofore 
rendered, and in pursuance of which payments have been 
made, and those hereto annexed, included bedsteads which 
were in no sense covered by the plaintiff’s patent, and the 
payments referred to were made by mistake. They have, 
however, included the same class of goods in the account 
annexed hereto, distinguishing them by the broad-faced 
type, but they protest that they are not liable to the said 
plaintiff for any claim of royalty on the beds so distin- 
guished in the said account. 


liivd.—That it it is true that the plaintiff “does not 
know * * * the number of bedsteads which have 
been manufactured by the said defendants under the said 
agreement, etc.,”’ it is because he has not availed himself of 
the means of informing himself he has always enjoyed, and 
which have always been, and still are, open to him. It is 
true that the defendants have refused to make payments at 
the end of each month, but it is not true that the plaintiff 
has been refused access to the respondents’ books for the 
purpose of ascertaining the amount due him .under the said 
agreement. Statements have been regularly made for his 
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use and information, in the same manner and form as has 
been practiced and approved by him from the commence- 
ment of the business relation referred to; and the books in 
which the whole account of this branch of respondents’ 
manufactures is kept are, and always have been, open to his 
inspection, and have been regularly and repeatedly examined 
by him, and have always been accepted as satisfactory until 
these respondents began to withhold the payments to him 
as charged. 


Fourth. That it is true that the defendants have contin- 
ued in default in this respect for more than sixty days in 
not paying over under the said agreement, but are in no 
default for not accounting, and they agree that they have 
forfeited their rights to the plaintiff's said patent, and 
although they have not hitherto reassigned the same, they 
have caused an offer so to do to be made to the plaintiff, in 
person and through counsel, but it has not been accepted, 
and the defendants, the said Hale & Kilburn Manufacturing 
Company, under advice of counsel and in compliance with 
the prayer of the said bill of complaint, deposit herewith 
in the hands of the Prothonotary of this Court, at the time 
of filing this answer, a reassignment of the patent referred 
to, so that the said plaintiff shall thereunder have and take 
all his former rights and privileges, and the said reassign- 
ment is subject to his order. 


fifth. These respondents admit that they have made 
several improvements in the said bedsteads and that they 
have secured Letters Patent therefor. They understand 
the plaintiff to claim and demand an assignment to him of 
the patents for such improvements, as a right belonging to 
him under the said agreement, in case of a surrender by 
the defendants of the plaintiff’s patent originally assigned 
tothem. This claim they have refused to accede to, and 
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the question of their liability to make such transfer they 
respectfully submit to the judgment of the Court. 


Sixth. They deny that the said improvements are on any 
of the features covered by the said patent of the plaintiff; 
on the contrary, they say that the said improvements are 
on other parts, not in any way connected with the claims 


of the plaintiff, and they deny the right of the said plaintiff 
to claim a transfer of the patents for said improvements. 


Seventh. These defendants say that when they entered 
into’ the contract with the plaintiff as stated, they did so 
with the understanding that the said patent was good and 
valid in the law and not subject to the claims of other 
patents, but they have since been informed and believe that 
in making the said bedsteads they were infringing upon the 
rights of other prior patentees, against whom they were 
obliged to protect themselves by contracts of purchase or 
otherwise, or wholly discontinue the manufacture of the 
bedsteads which they had been making and in the introduc- 
tion of which they had expended large sums of money 
which they could not afford to lose. That among such 
patents were one to Andrew Stark, and another, or others, 
to Sebeus C. Maine, which covered the leading and only 
valuable features of the bedstead they had been manufac- 
turing and selling; that they have purchased and taken 
assignments of the said Maine patents, and have contracted 
for the control of the said Stark patent, but they deny that 
the same has been assigned to them. They aver that in each 
instance where claimants under these patents respectively 
presented themselves, and charged them with infringements, 
they consulted counsel and fully informed themselves as to 
their legal position and their liability in the premises, and 
that the whole facts were duly and promptly communicated 
to the said plaintiff, and that he was consulted, and asked 
to co-operate with, and assist, these defendants in securing 
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the control of these patents, but he persistently refused so 
to do. That as a means of protecting themselves and their 
business, and of utilizing the large outlay they had already 
incurred in introducing the said bedsteads, these defendants, 
at great expense, secured the control of said outstanding 
patents, but aver that the same was done only after the 
necessities of the situation had been fully explained to the 
plaintiff and after he was solicited to participate; and 
they deny that the same was done fraudulently, but on the 
contrary the said purchase and contract were made in per- 
fect good faith. 


Lighth—That prior to the making of the said contract 
with the said plaintiff, these defendants had no knowledge 
or information as to the existence of the said Maine and 
Stark patents, or either of them, but they are informed and 
believe that the said plaintiff did know of their existence, 
as they have been informed and believe that his application 
for his patent was originally rejected at the Patent Office by 
reason of the existence of the one or the other, or both, of 
the said prior patents, but the plaintiff failed to communi- 
cate such facts to these defendants ; and the defendants aver 
that because of the existence of prior patents, and for want 
of utility and novelty, they have been advised that the said 
patent of the plaintiff is useless and utterly worthless, and 
that their said contract with him is without consideration 
and void in law. 


Ninth.—That these defendants are not now manufactur- 
ing any bedsteads under the patent of the said plaintiff and 
do not propose to do so hereafter; that they confess judg- 
ment and submit themselves to a decree of the Court in 
favor of the said plaintiff as to all the prayers of their said 
bill, except to that part of the second prayer which requires 
that they should assign to the said plaintiff the patents 
which they have secured for improvements of their own 
making in bedsteads ; and asto their liability to assign the 
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patents they hold for the said improvements, they respect- 
fully submit themselves to the judgment of this honorable 


Court. ; 
C. KILBurn, President, _ 
Henry S. HALE, 
ARTEMUS KILBURN, 
J. WARREN HALE, 
C. KILBURN, 
WARREN HALE. 
| To this answer are appended affidavits in usual form, 
and a’statement of beds and cribs sold, as mentioned in 
paragraph “ Second” of the answer. | 
ago 


3. AMENDMENT TO THE BILL. 


And now, to wit, on the 5th day of May, A. D. 1879, 
on motion of E. Coppee Mitchell and Wendell P. Bowman, | 
attorneys for plaintiff, the Court grant permission to the 
plaintiff to make and file amendments to his ,bill as follows, 


ViZ.: 


AMENDMENTS. 


eee ne ee 


Paragraph IX to be inserted after paragraph VIII of the 
bill. 


[X. Your orator shows that the said defendants claim as oa 
that the patent of your orator is an infringement upon the 
said Stark patent, and that as owners of the said Stark 
patent, they can manufacture folding beds substantially in eis 
the same manner as they have been joing under their said 
agreement with your orator, and without paying your orator 


anything therefor. And your orator charges that the rela- 
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tions which existed between the said defendants and himself 
were such that they could not, during the existence thereof, 
acquire title to said Stark’s patent adversely to your orator, 
but they must be presumed to have acted for the joint in- 
terest of all interested in the manufacture of the said folding 
beds under said agreement. 


Prayer for relief, to be added as one of the prayers of 
the bill, viz.: 


2%. That the said defendants be decreed to assign to 
your orator the said Stark’s patent and all rights there- 
under. 

WENDELL P. BOWMAN, 
E. CoprpEE MITCHELL, 


Solicitors for Complainant. 


[ Affidavit in usual form annexed. | 


I]. INTERLOCUTORY DECREE APPOINTING 
MASTER. 


The decree is in these words :— 


ELISHA E, EVERITT, ) C. .P. New.4: 
US. > Sep. 1878 
HEnryY 5S. HALE, e¢ al. J No. 564. 


ln Equity. 


“And now, December 8th, 1878, this cause came on to 
ke heard on bill and answer, and it appearing to the Court 
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that the said defendants by their answer, have submitted to 
a decree in favor of the plaintiff as to all the prayers of the 
bill, except so much of the second prayer as prays for a re- 
assignment of the improvements in the manufacture of the 
bedsteads mentioned in said bill. 

“It is ordered, adjudged and decreed, that an account be 
taken of all and every the bedsteads and furniture manu- 
factured by the defendants under the patent and improve- 
ments mentioned and referred to in the bill after the 16th 
day of April, 1874, and of all moneys realized from the 
sale’of the same, an that the cause be referred to C. Stuart 
Patterson, Esq., as Master, to take and state such account, 
and that the defendants pay to the plaintiff whatever 
money shall upon such account be found due to him, and 
it is further ordered that an injunction issue directed to the 
said defendants, comraanding and enjoining them not to 
dispose of the said patent and the improvements thereon 
to any person or persons other than the plaintiff, and from 
manufacturing bedsteads and other furniture under the 
said patent, and from selling any bedstead made under said 
patents and improvements, manufactured after the date of 
this decree. 

“And it is further ordered, that the said C. Stuart Patter- 
son, Esq., be directed as Examiner and Master in the cause 
to take testimony upon the matters pending in the second 
prayer of the plaintiff’s bill, and report the same and the 
facts relating thereto, and such further decree as the Court 
ought to make. 

“ With liberty for either party to apply, etc. 
“RR. Rm. 1. 2, 9, 1878.” 
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ELISHA E. EVERITT | C. P., No. 4. 
US. ) SEPT. TERM, 1878. 


\ 
HENRY S. HALE, £7 AZ. ! No. 564. 


The Master to whom this cause was referred by the 
interlocutory decree, made on 8th December, 1878, 
respectfully reports that he held sixty-nine meetings 
after due notice, on 18th December, 1878 and sundry 
other days up to and including roth August, 1880, at 
which he was attended by Wendell P. Bowman, esq., 
and E, Coppee Mitchell, esq., of counsel with the plain- 
tiff, James Otterson, esq., of counsel with defendants, 
and by the parties in person. ‘The testimony of wit- 
nesses was taken, and a type-written copy of the sten- 
ographic report thereof is filed herewith. ‘The cause 
was fully argued by the counsel above named. 


The bill, which was filed by Elisha I. Everitt, on 
24th September, 1878, makes Hale, Kilburn & Co,, 
and the Hale & Kilburn Manufacturing Co., parties 
defendant, and avers that on 24th March, 1874, a pat- 
ent was issued to the plaintiff for an improvement in 
wardrobe bedsteads, that on 16th April, 1874, the 
plaintiff entered into a contract in writing with Hale, 
Kilburn & Co., which is set out in the bill, whereby 


EVERITT vs. HALE, ET AL. 
it was, zzler alta, stipulated that his patent should be 
assigned to them, and that they should pay him $500, 
should use all reasonable efforts to promote the sale 
and introduction of his patented bedsteads, should pay 
him a royalty upon all of said patented bedsteads made 
and sold by them, at the rate of 7 per cent. upon the 
wholesale prices received by them therefor, and also 
one-half of the net profits of the sale of rights and li- 
censes under the plaintiff's patent, and to keep full ac- 
counts, etc., and to account and pay over at the end of 
each month, and that if in default for 60 days after 
demand of payment, Hale, Kilburn & Co. should for- 
feit all interest in the letters-patent and should re-assign 
the same, any improvements in said bedsteads and 
patents therefor to be held and enjoyed by Hale, Kil- 
burn & Co., under and subject to the terms of the 
contract. The bill further averred that on 3rd October, 
1876, the Hale & Kilburn Manufacturing Co. suc- 
ceeded Hale, Kilburn & Co., and became assignees of 
the patent and contract, that defendants have made 
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nd patented improvements on the plaintiff's patent, 
and have made and sold bedsteads under the patent 
and its improvements, for which they have not ac- 
counted to the plaintiff, that the defendants have re- 
fused to account or pay, that they have refused plaintiff 
access to their books, that they are more than 60 days 
in default, and that, to defraud plaintiff, they have 
bought the patent of one Stark, and, as an excuse to 
hinder and defraud plaintiff, have caused a suit to be 
brought in the name of Stark to enjoin their use of 


plaintiff’s patent. 


THE MASTER'S REPORT. 


The bill prays :— 

t.—An account of all and every the bedsteads and 
other furniture manufactured by the defendants under 
said patents and improvements, and of all moneys re- 
alized from sales thereof, and a decree for payment of 
such sum as shall be found due the plaintiff. 

2.—A re-assignment of said patent and improve- 
ments and rights thereunder. 

3.—An injunction to restrain defendants from dis- 
posing of the patents and improvements, and from 
manufacturing or selling thereunder. 


4.—General relief. 


The Answer, which was filed 22nd November, 1878, 
and amended toth December, 1878, admits the aver- 
ments of the bill as to the plaintiff’s patent, the contract 
with Hale, Kilburn & Co., the succession of the Hale 
& Kilburn Manufacturing Co., to, and their substitution 
for Hale, Kilburn & Co., submits whether their patents 
are for improvements to the plaintiff’s patented process, 
denies that plaintiff has been refused access to the 
books, or that defendants have failed to account, and 
annexes an account to the answer, showing a balance 
due to the plaintiff, admits that defendants are in default 
in payment to the plaintiff, offers to re-assign the pat- 
ent, avers that they secured the control of the Stark 
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fendants be decreed to assign to. plaintiff Stark’s 
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ae ern men —_ —_ 


The interlocutory decree of roth December, 1878, 
directs the Master “to take an account of all and every 
“the bedsteads and furniture manufactured by defend- 
“ants, under the patent and improvements referred to 
“in the bill, after 16th April, 1874.” 

The defendants, by the second article of their con- 
tract with the plaintrff, bound themselves “to keep just 
“and true books of account ° ? * showing 
“the number of said patented bedsteads made and sold 
‘by them, and the prices received therefor, and show: 
“ing also ali rights and licenses granted under the pat- 
“ent, and the amount received therefor,” and to pay to 
the plaintiff “a royalty or patent fee upon all of the 
‘said patented bedsteads made and sold by them, at 
“the rate of 7 per cent. upon the wholesale prices re- 
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“ceived by them therefor,” and also, “one-half of the 
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net profits which they may derive from t! 
“any rights and licenses in and under said letters- 
“patent, and “to account for in writing and to pay over 
“such sums as may be due * * * at the enc 
“each and every month from and after the date”’ of the 
contract, vzz., 16th April, 1874. 

There was no subsequent verbal modification of that 
provision of the contract. 
veir liability to account, and annexed 
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By the second paragraph of their answer the de- 
fendants admitted tl 

thereto :—* An account of all the bedsteads sold under 
the said patent since their last account was rendered.” 


They ave srred that the said “account was accepted by 
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“the said plaintiff, without objection, and the last pay- 
“ment to the said plaintiff was made in pursuance of 
“said account and a mutual settlement between them 
“on that subject.” 

The account, as annexed to the answer, showed net 
sales amounting to $4,732 34, and royalty due the 
plaintiff thereon, amounting to $331 26. 

The interlocutory decree, by its direction to the Mas- 
ter to state the account of all the bedsteads and furnt- 
ture manufactured after 16th April, 1874, would seem 
to decide adversely to the defendants, as to their aver- 
ment of an account stated and settled between them 
and the plaintiff, dawn to July 1878, but, if the inter- 
locutory decree were silent as to this, ri Master 
would still be compelled to find that there has been 
no such statement or settlement of accounts, for the 
evidence shows clearly that from time to time, since 
the beginning of their business relations, the defend- 
ants have made certain payments on account, to the 
plaintiff, which were received and receipted for by him, 
but there has not been between the parties sucha 
Statement and settlement of accounts as a Court of 
Equity would regard as sufficiently final and conclusive 
to bar a further accounting. 

At the meeting of 23rd January, 1879, before the 
Master, the pert produced four separate ac- 


counts, as follows :— 


No. 1.—An account of sales by defendants of bed- 
steads they supposed they were making under the 
plaintiff’s patent, trom September 4, 1874, down to and 


THE MASTER'S REPORT. 


including October, 1878, showing in all $6,341 07 roy- 
alty due plaintiff. 


No. 2.—An account of the sales included in former 
accounts rendered to plaintiff in person, and upon which 
the defendants paid royalty as they claim, by mistake, 
linia an alleoed overpayment of royalty amounting 


to $463 46. 


No. 3.—An account of further sales made by de- 
fendants of the articles they claimed to be exempt from 
royalty, hice which had not been hitherto accounted for 

except in their answer, showing royalty amounting to 
$472 03. 

No. 4.—A statement of the payments made by the 
defendants to the plaintiff on account of royalty since 
the signing of the contract, and amounting to $6,080 Io. 

Mr. Owen D. Roberts testified that these several 
accounts were prepared by the defendant, H. S. Hale, 
and that he, Mr. Roberts, had compared them with the 
books and found them correct, with certain exceptions 
specified on page 130 of the testimony, which showed 
a further sum of $64 08 to be due to the plaintiff by 
way of royalty. But, on page 184, Mr. Roberts ex- 
plains that he had not verified all the items of the ac- 
count for whose correctness he vouched. 

The plaintiff employed Mr. Frederick L. Hoftman, a 
competent and experienced mercantile accountant, to 
make an examination of the books of the defendants, 
and extract from them a statement of the account 
showing the defendants’ sales under the patent and 
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improvements, and the amount of royalty due to the 
plaintiff. That detailed account, (“ Aahzdzt 5,°) was 
put in evidence on the plaintiff's behalf before the 
Master, and shows sales by the defendants amounting 
to $215,639 20, upon which it was claimed the defend- 
ants ought to pay royalty. The defendants objected 
to Mr. Hoffman’s account, and Mr. Roberts, their 
book-keeper, pointed out alleged errors amounting to 
$17,956 8s, which the defendants claimed should be 
leducted from the total sales charged against them. 
They also contended that. Mr. Hoffman’s account was 
altogether unreliable. The books of account, as kept 
by the defendants, were produced under the plaintiff's. 
call, and put in evidence, and, among those books 
was “ Exhibit 10,” the defendants’ account of their sales 
of bedsteads, as prepared for the plaintiff's inspection. 

As preliminary to the stating of the account, certain 
questions must be passed upon. The defendants, by 
their contract with the plaintiff, bound themselves to 
pay a royalty “at the rate of seven per cent. upon the 
wholesale prices received by them therefor.” The de- 


fendants contended that they were entitled, under this 
provision of the contract, to deduct from the whole- 


sale prices received by them or their agents thirty-three 
and a third per cent., in order to make what they 
termed the net wholesale price upon which the plain- 
tiff's royalty was to be calculated; and they based this 
claim upon their practice in billing goods to their branch 
stores at a discount of thirty-three and a third per cent. 
Mr. Roberts states this on pages 147, 155, ! 173, and 


206 of the testimony. (See also “ Exhibit zo.”) 
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On page 210 of the testimony, Mr. Roberts admitted 
that all sales to furniture dealers were wholesale sales, 
whether one or more articles was sold ata time. 

It is clear that the defendants were bound to account 
not for the actual price received, but for the wholesale 
price,—and that the wholesale price meant the price at 
which the particular article was or would be sold to a 
wholesale dealer buying from them. ‘The transactions 
between the defendants in Philadelphia and themselves 
in New York, or between the defendants in Philadel- 
phia and their agents in Baltimore, Boston or Chicago, 
which were sim] 


furnish no fair rule for the establishment of the whole- 


ly consignments at nominal prices, can 


sale price; but this is put beyond question by the de- 

fendants’ price lists and discount sheets. Exhibits 8, 
, 7 oe 1 Cc . 

9g and 29 show that the defendants fixed their whole- 


sale trade prices at ten per cent. discount, and five per 


kT ‘7 . : . 
The Master would, therefore, in stating the account, 


charge the defendants with the actual price admitted 
by them to have been received where the transaction 


yeared to have been ona wholesale basis, and with 
ten per cent. less than the actual price received where 
the transaction appeared to have been a retail One, but 
as the plaintiff, in his claim, (* Aazbz¢ 5,”) submits to 
an uniform discount of ten per cent., the Master has 


od 


ee _ . 
tal sales. 


It was. in the next piace, conten ded by the defend- 
+ 
‘ 


made that deduction from the to 
ants that they were not bound to account for anything 
more than the mere frame of the bedsteads sold by 


them; that the springs were not an essential and in- 
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tegral part of the bedsteads manufactured under the 
plaintitf’s patent, and that they were not bound to ac- 
count to him for any royalty upon the springs. It ts, 
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perhaps, sufficient to say upon this point, that the bed- 
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stead witnout springs would not be inant condition 
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for the reception of a mattrass, because tne bottom of 
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none of! the plaintin's bedsteads were so!ld without 
. 
" 2. 1. ‘ — ® " + ated - a 7 ¥ rr 4 © % 4.1 2 Y  - 
Springs, ana the testimony of most of the witnesses, 
<.. * 


ea } ee eee a ye » NA. — a a 
expert and otners, shows, anda the Master: mnas, that 


the springs were an essential part of the bedstead as 


1 . » . ; “ 
such, and that a peculiar form of springs was manufac- 


tured for the p aintiff’s bedstead 

A question was also made in regard to the liability 
of the defendants to account for bedsteads finished 
with mirrors, or with ebony stripes. The contract fixes 
the royalty, not ata precise sum per bed, but ata per- 
centage upon the price received therefor. This obvi- 
ously looked to a variance in styles and finish of bed- 
steads, and a difference in the price to be received there- 
for. A bedstead would not be any the less a bedstead 
under the plaintiff’s patent, because it had a mirror in- 
stead of a wooden front, or an ebony instead of a wal- 
nut finish. The Master, therefore, holds that the de- 
fendants are bound to account for all bedsteads made 
by them under the plaintiff’s patent, however finished 


- 


and ornamented, and for the springs. 


7 
; 
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some of the details of the account. The defendants 
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charged the plaintiff with $162 50, for fees paid in Au- 
gust, 1874, to Messrs. Collier, Harding, and H. W. 
Beadle & Co., for opinions upon this patent with re- 
gard to the plaintiffs’ non-infringement upon the Maine 
patent, and they sought to justify this charge under 
Article 4 of the contract, whereby the plaintiff bound 
himself to defray “ one-half of the expenses of any suits 
“at law or in equity that it may be necessary to prose- 
“cute or defend for the maintenance of said letters pa- 
“tent, or to enjoin and recover against the infringers 
“thereon.” ‘This provision of the contract furnishes no 
justification for the charge. ‘There is no evidence to 
show that the plaintiff agreed to pay for those opinions. 
For these reasons, that charge is disallowed. 

The defendants also charge the plaintiff with certain 
disbursements, amounting to $58 50, with regard to 
the Centennial stand. The plaintiff did not agree to 
those disbursements, and that item of charge is, there- 
tore, disallowed. 

The plaintiff claims from the defendants one-half of 
certain sums tor royalty received from different parties. 
The second article of the contract bound the defend- 
ants to pay “one-half of the net profits which they 
“may derive from the sale of any rights and licenses 
“in and under said letters-patent.” 

The defendants’ accounts admit their receipt of those 
sums as claimed, and the testimony of Mr. Roberts, 
( page 157,) supports the plaintift’s claim. The Master 
has, therefore, charged the defendants with one-half of 
the sums so received. 

The plaintiff’s claim, as made by the account prepared 
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f each month, from the weekly returns from 


the diferent branch stores, an account was obtained of 


} 


1] 1] 
ls that were actual] 


the go0o0c ly sold at those stores, and 


: | x ; = s 
by a Journal entry that amount was transferred from 
the Merchandise Consignment account to the regular 
Merchandise Sales account! 


. oa le ——_— - cf « ~~ + . e? ~ a . , " _ : ss i - " ~ = _ 
[he qeiendants dpp¢ ar tO have consioned YOOAGS CO 


their New York store and agencies at certain rates of 
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qiscount, varying irom thirty-three and one-third to 
fort \ -thi eé per cent. pne iNnew yYOrk STOre ac ounted 
ID ' ¢ . - Cc : * 2 ’ > | 9 . » | shor 
to the Philadelphia store for the actual price at which 


the goods were sold; but the agencies appear to have 
accounted to the defendants for the billed price, and te 
have been allowed to retain any profit over and above 


the billed price. 


. 


7° 


In stating the account, the Master has, in the first 
instance, taken Exhibit No. 5 as containing a detailed 
statement of the items of sales by the defendants, 
upon which the plaintiff claims royalty. He has com- 
pared that account, item by item, with Exhibit ro, and 
Exhibits 1, 2, 3,and 4. He has treated the items in 


xX 


the last named five Exhibits as constituting admissions 
by and against the interest of the defendants, and, 
when unexplained, as furnishing proof that the particu- 
lar sale to which the item refers was made, but he has 
referred in every possible case to the book of original 
entry for the price at which the sale was made, In 
some instances it has not been possible so to refer, 
because the defendants’ Exhibits 1, 2, 3, 4, and 10, do 
not always give the needful reference. The plaintiff's 
Exhibit 5 contains some duplicated entries. The Mas- 


me 
oo 
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ter has endeavored to eliminate all duplicates. He 
has marked, in Exhibit 5, with a red cross, every item 
that he has charged against the defendants, and witha 
red O, every item that he has rejected. He has 
marked, in [Exhibit 10, with a red tick, each item that 
he has found in Exhibit 5. He has charged the de- 
fendants with every item marked in Exhibit 5 witha 
red cross, and also with every item in Exhibit 10 not 
marked with a red tick, and wherever his examination 
of the original entry of any sale has required an alter- 
ation of the price stated in Exhibits 5 or 10, he has 
noted in red ink the price as found by him. 

The Master has stated the prices realized by the 
sales in New York from the weekly returns from the 
defendants’ New York store, and not from the invoices 
thereto, making deductions for mattrasses. 

The statement of the account, upon the principles 
and methods indicated, has nece apeincs been a slow and 
laborious process. Its difficulty has been largely in- 
creased by the manner in which the defendants have 
kept their books. It was their duty, under their con- 
tract with the plaintiff, to keep “just and true” ac- 
counts, showing their sales and the prices received 
therefor, in detail. ‘This they have not done, but, on 
the contrary, they appear to have systematically con- 
fused the record of their sales under the contract, so as 
to unlawfully increase their profits and diminish the 
plaintiff’s royalty, and they have, in their several ac- 
counts, as stated for the Master, persistently under- 
stated the actual prices realized from their sales, and 
they have omitted some sales. | 
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plaintiff the balance stated ther 


The interlocutory decree of roth 


directed the Master “to take 


“ters contained in the second 
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“to report the same and the facts relating thereto 
“anda further decree.” 
The second prayer of the bill is “that the said de- 


“fendants be ordered to re-assign to your orator the 
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“said letters-patent of your orator, and all improve- 
‘ments thereon, and all rights to use said patented in- 
“vention under said agreement.” 

The amendment to the billavers that there was such 
a relation between the plaintiff and the defendants 
that the latter could not, “during the existence thereof, 
“acquire title to said Stark’s patent adversely to plain- 
“ tiff,”’ and prays that “the defendants be decreed to as- 
“sion to the plaintiff Stark’s patent and all rights there- 
“under.” 
Under the terms of this reference the Master reports 


the following facts :—. 


The plaintiff is the inventor of a folding wardrobe 
bedstead, that is to say, a bedstead so constructed that 
when not in use as a bed, it can be folded up and pre- 
sent the appearance of a wardrobe. ‘The peculiarity of 
the plaintiff's invention appears to be a hinged foot- 
board in combination with side brackets raised above 
the side rails, and forming, when the bed is elevated, 
the side guards for the pillows and bed-clothing. 

On nineteenth November, 1873, the plaintiff filed, in 
the Patent Office of the United States, his petition for 
letters-patent for an improvement in wardrobe bed- 
steads. Hisapplication was rejected on twenty-second 
November, 1873, again on third December, 1873, and 
again on twelfth December, 1873, and as grounds of 
rejection the Patent Office Examiner referred to prior 
patents supposed to cover the same subject matter, 
granted on August twentyesecond, 1865, to A. Stark ; 
on fifteenth June, 1865, to S. C. Maine; on sixth Sep- 


a 


o> 


" > > . 1 

tember, 1870, to Davis & Romminger, and on twenty- 
eighth May, 1872, to H. Goodrich. ‘The objections of 
the Examiner were, however, overcome by successive 


amendments to the specifications of claim, and on 
twenty-fourth March, 1874, letters-patent were granted 
to the plaintiff, numbered 148,940, and specifying the 
invention as hereinbefore set forth. 

Mr. Daniel Connolly was the plaintiff's patent solict- 


a 


. 1 1° hoe = x a ian —* 
tor. and. as such, filed his petition and the subsequent 


. ¥ i ae . ie a * . ; o . ; 2 
amenaments of the specications whi n were necessli- 


A 


tated by the successive rejections of the application. 
Mr. Connolly necessarily had notice of the reasons 
upon which those rejections were based, and of the ex- 
f the several prior patents referred to by the 
Patent Office examiner, including the Stark patent. 
Notice to Mr. Connolly was of course nofice to his 
client, the plaintiff, who, whether he did, or did not, in 


fact know, must be conclusively presumed to have 
known of those prior patents. 

On 16th April, 1874, the plaintiff entered into a writ- 
ten contract with the defendants, Hale, Kilburn & Co., 
which is set forth in full in the bill. That contract was 
drawn by the Messrs. Howson, solicitors employed by 
the defendants. In the makine of that contract the 
parties thereto dealt at arms’ length. There was no 
relation of confidence between them, and the maxim 
caveat emptor applies. Mr. Henry Howson, then the 
defendants’ learned and competent adviser in patent 
law, was clearly of this opinion, for he testified, on 
page 281 of the testimony, that he scolded Mr. Kil- 


burn for signing the agreement with the plaintiff without 


- 


- 


THE MASTER'S REPORT. 19 


previously having an examination made into the state 
of the art,and he then had a search of the Patent Office 
records made by his Washington clerk. That search 
dated 17th April, 1874, (the day after the date of the 
contract, “ Za. 45,”) states that the plaintiff's patent 
had been rejected on reference to the patents of Davis 
& Romminger, H. Goodrich, and S. C. Maine, but 
makes no mention of the Stark patent. Nevertheless 
the clerk’s report was notice to Mr. Howson, and, there- 
fore, notice to his clients, the defendants, that the plain- 
tiff’s patent had been rejected, and that the reasons for 
the rejection were on file in the Patent Office. If the 
defendants had inquired they would then have learned 
of the existence of the Stark patent, and they would 
doubtiess have concluded at that time, as they did ata 
later date, “that the Stark patent was not really of it- 
“self available, that is, it could not be a saleable article 
“as it stood;”’ (/7. S. Hale's testimony, p. 242,) and “that 
“the plaintiff's patent did not infringe upon the Stark 
(AZason’s 


5) 
. 


“patent as it had been originally granted 
testimony, p. 525). 

There is nothing to show that the plaintiff, as an in- 
ducement to the making of the contract, made any 
representation to the defendants in regard to the ex- 
istence or nature of prior and subsisting patents for 
the same or a similar subject matter. 

The defendants, after Mr. Howson’s search had been 
made, caused the contract to be recorded, on twentieth 
April, 1874, in the Patent Office, in Liber T., p. 443; 
of Transfer of Patents. 

Lhe eighth paragraph of the answer avers :— 
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“That prior to the making of the said contract with 
“the said plaintiff, these defendants had no knowledge 
“or information as to the existence of the said Maine 


“and Stark patents, or either of them, but they are in- 


e. 


‘formed and believe that the said plaintiff did know of 
“their existence, as they have been informed and be- 
‘lieve that his application for his patent was originally 
“rejected at the patent office by reason of the exist- 
yf the one or the other, or both, of the said prior 
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‘facts to these defendants: and the defendants aver 
“that because of the existence of prior patents, and ior 
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Want OF utility and noveity, they nave been advisec 
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that the said patent of the plaintiff is useless and ut- 
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terly worthless, and that their said contract with him 
‘is without consideration and void in lav 

The interlocutory decree having directed the defend- 
ants to account under the contract, it would seem that 
it is not, at this stage of the cause, open to them to 
set up, by way of defence, the alleged invalidity of the 
contract as resulting from fraudulent concealment or 
misrepresentation on the part of the plaintiff, or from 
want of consideration. 

But, if the question were open, it must be held that 
the prior rejection of the plaintiff’s patent cannot affect 
its validity as subsequently granted. All of the patent 
solicitors who were cailed in the case, Messrs. Howson, 
Connolly, Holloway and Mason, agreed in testifying 
that it is not unusual for an application to be rejected 
several times salien it passes the ordeal of the Patent 
Office. Apart from that, it is clear that a patent, when 
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granted, is prema _ facie evidence of the novelty and use- 
fulness of the invention, and that State Courts have 
not jurisdiction to determine as to the validity of a pat- 
ent, or to decide a question of infringement. (Unzted 
States Act of gth Fuly, 1836, paragraph 17; 5 Statutes 
at Large, page 117, Kevised Statutes of the United 
Slates, Section 711.) 

It may also be said that that averment of the answer 
is scarcely consistent with other public and private ex- 
pressions of the defendants’ opinion of the plaintiff's 
patent. In their advertisement in the Public Ledger 
of 3rd October, 1874, (“ Ax. 27,”) they announce that 
they will display at the Franklin Institute “their new 
“ parlor bedstead and crib, made upon an entirely new 
“ principle,’ and they add :—“ This has been acknow- 
“ledged by experienced and competent judges to be 
“superior to any other folding bed ever invented.” In 
their descriptive circular of 1st September, 1876, (“ Ax. 
73,’) they say “The Champion,” (meaning thereby the 
plaintiff’s bedstead,) “heads the list of folding bed- 
steads, and cannot be approached by any.” In their 
circular of roth September, 1875, (“ Ax. 72,”) they say 
that the bedstead manufactured under the plaintiff’s 
patent and their improvements is “beautiful in appear- 
-ance;”’ “simple but durable in construction;”’ “easy 
to manipulate,” and “the most perfect thing of its kind 
in existence.” ‘They also add that the first folding bed- 
stead made by the defendants “in the fall of 1874, was 
considered a model of ingenuity and mechanical skill.” 
In the defendants’ advertisement in the Philadelphia 
Record of 29th March, 1879, (“ 4%. 23,’) they claim 


At) 
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for the bedstead the “only Centennial award.” In 
their advertisement in the same Journal, on twenty- 
fourth January, 1880, (“ £2. 69,”) they say, “entire world 
‘challenged. Warranted the best. Nearly five thou- 
‘sand in use.” In their letter of twenty-seventh Feb- 
ruary, 1878, to their patent solicitors, D. P. Holloway 
& Co., (“Ex. 77,” ~. 508,) they say, “ we must get clear 
“from Everitt, if possible, and we prefer not to alter 
“ the bed, if it can be avoided.” In their letter of 
twenty-eighth February, 1878, (“ Ax. 78,” p. 509,) to Mr. 
Mason, a member of the firm of D. P. Holloway & Co., 
they say, “the bed is just splendid, as it is.” In the 
face of te eee is, the defendants cannot now 
be heard to object that the plaintiff’s patent is lacking 
in “utility and novelty.’ 

By the contract it was, z7der ala, stipulated that the 
plaintiff’s patent should be assigned to the defendants, 
that they should pay him five hundred dollars, should 
use all reasonable efforts to promote the sale and in- 
troduction of his patented bedsteads, should pay him 
a royalty upon all of said patented bedsteads made and 
sold by them, at the rate of seven per cent. upon the 
wholesale prices received by them therefor, and also 
one-half of the net profits of the sale of rights and 
licenses under the patent, should keep full accounts, 
etc., should account and pay over at the end of each 
month, if in default for sixty days after demand for 
payment, should forfeit all interest in the letters-patent, 
and should re-assign the same to the plaintiff, and, 


any improvements in said bedsteads and patents there- 
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for should be held and enjoyed by the defendants un- 
der and subject to the terms of the contract. 

In August, 1874, the defendants took the opinion of 
Charles B. Collier, Esq., and, through George Harding, 
E'sq., the opinion of H, W. Beadle & Co., patent soli- 
citors, in Washington, and were advised by those gen- 
tlemen that the plaintiff's patent did not infringe upon 
the Maine patent. (4xhzdcts 25 and 46.) 

Shortly after the execution of the agreement with 
the plaintiff, the defendants appear to have begun the 
manufacture of his beds, and their first sale was made 
in the month of September, 1874, 

On the third of October, 1876, the Hale & Kilburn 
Manufacturing Company, also a defendant, was organ- 
ized, and was thenceforth successor to, and substituted 
for, Hale, Kilburn & Co. 

The account, as stated by the Master ( post “ Exhzbzt 
A.,’) shows the amount of the defendants’ sales un- 
der the plaintiff’s patent and their contract with him. 

The defendants appear to have made regular 
monthly payments on account of his royalty, until Jan- 
uary, 1877, when they demanded and he refused to 
give receipts in full settlement to date, and during 
some portion of the period before 1877 the plaintiff 
seems to have been in their debt, according to their 
statement of the account. In July, 1877, the defend- 
ants refused to pay royalty on certain styles of bed- 
steads, which they distinguished as Nos. 10 and 11, 
although the bedsteads so numbered were marked as 
being made under the plaintiff’s patent. [hey after- 
wards paid royalty on these bedsteads, and wrote to 
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the plaintiff on eleventh October, 1877, withdrawing 
their objections. (“x. 76.”) From that time until 
April, 1878, the royalty, to the amount admitted by the 
defendants, seems to have been paid with regularity. 

The second article of the contract bound the de- 
fendants “to keep just and true books of account, to 
“be open at all reasonable times to the inspection” 
of the plaintiff, “showing the number of said patented 
“bedsteads made and sold by them, and the prices re- 
‘ights and 


‘licenses granted under the patent, and the amount 
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“ceived therefor, and showing also all 


“received therefor.” 


The defendants attempted to comply with this pro- 
vision of the contract by keeping a book for the plain- 
tiff’s inspection (“ Aahzbz¢t zo,”) into which were copied 
from time to time, by the defendants, such entries from 
their books of original entry, as, in their opinion, the 
plaintiff was entitled to see. But the plaintiff was not 
permitted at any time to have access to the defendants’ 
books of original entry. From the account as fur- 


nished to the plaintiff, the defendants omitted the 
springs, which are an essential part of the bedstead, 
and the bedsteads finished with ebony or mirrors, they 
understated the prices realized by their sales, and they 
made an uniform and unauthorized deduction by way 
of discount from the wholesale prices actually received 
by them. The account so stated to the plaintiff’s prej- 
udice was the basis on which the defendants estimated, 
and made payments on account of his royalty. 

The sixth article of the agreement between the plain- 
tiff and the defendants stipulated :— 
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“That the said patented bedstead shall be known as 
“<« The Everitt Bedstead,’ and the said parties of the sec- 
“ond part (the defendants) shall so term it in their ad- 
“vertisements, circulars, etc.” 

The defendants appear to have persistently violated 
this article of their agreement. In their price list of 
thirtieth July, 1877, (“ Aahzoz¢t 6,”) they mention “ The 
Champion Folding Bedstead and Crib,” patented 
twenty-fourth March, 1874; tenth February, 1875; 
twenty-second August, 1876; nineteenth September, 
1876; and in very small type they also give the article 
so advertised the name of “The Everitt Bedstead.” 
- “Exhibit No. 7, their price list of tenth September, 
1877, they advertise “The Champion Folding Bedstead 
and Crib,’ and make no mention of the plaintiff. In 
their advertisement in the “ 7rade Lureau,” of twenty- 
second March, 1879, they describe “ The Champion 
Folding Bed,” but omit the mention of the plaintiff's 
name; and so also in their advertisement of fifteenth 
March, 1879, in the “ American Cabinet Maker.” In their 
advertisement of third October, 1874, in the Philadel- 
phia “ Public Ledger,” they state that they will display at 
the Franklin Institute, their new parlor bedstead and 
crib, made upon an entirely new principle, and they 
omit all mention of the plaintiff's name. — also in 
the “ Fawr Messenger of the Baptist Fome,” of twenty- 
seventh October, 1877; so also in the “ /% sladelphia 
Record,” of twenty-ninth March, 1879; so also in the 
“ Trade Bureau,” of twelfth April, 1879; so also in the 
“ American Cabinet Maker and Upholsterer,” of thir- 
teenth May, 1876. 
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The plaintiff does not, in this proceeding, seek any 


1e defendants’ violation of contract with 


—— 


remedy for t 
regard to the non-advertisement of his name as the in- 

ventor of the bed; but that action upon the part of the - 
defendants is relevant and material in this controversy 
as evidence of a purpose upon their part to appropri- 
ate to themselves the benefit of the plaintiff’s inven- 
tion, and is very consistent with their treatment of the 
plaintiff in other respects. 

As the sales of the bedstead increased, and the 
amount of the plaintiff’s royalty grew in like propor- 
tions, the defendants seem to have formed the purpose 
of compelling his reduction and ultimate relinquish- 
ment of even the unfairly diminished royalty which 
they then allowed him. In July, 1877, the defendant, 
C. Kilburn, asked the plaintiff to reduce his royalty 


, 
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rom 7 to 3% per cent., and, on his refusal, Mr. Kil- 


burn threatened that the defendants would stop the 
manufacture, or make only enough to hold the bed, 
and keep others from making it. 
On fourth November, 1875, one Asher B. Stevens, 
a mechanical inventor, had entered into a written con- 
tract with Hale, Kilburn & Co., (“ Exhzbzt No. 66,”) 
whereby, zz/er ala, it was stipulated that Stevens 
should devote so much of his time and energies as said 
Hale, Kilburn & Co. may deem desirable to the per- 
fection and full development of such inventions and _. 
improvements as they may desire an interest in. In 
the Summer of 1877, the same Mr. Cheney Kilburn, 
told Stevens that the defendants were paying a heavy a 3 
royalty on the plaintiff’s bed, and directed him to vet 


| 
up a new bedstead. 
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At some time prior to December, 1877, the de- 
fendants had consulted and retained as their counsel, 
Mr. D. Rodney Mason, of the Washington Bar. Mr. 
Mason was called by the defendants as a witness in 
the case. He was examined on their behalf as to the 
professional advice which he had given to the defend- 
ants with regard to the purchase of the Stark patent, 
and their relations to the plaintiff. After he had been 
examiied, the plaintiff called Mr. D. P. Holloway, who, 
though not a member of the Bar, was Mr, Mason’s 
partner, and acted with him for the defendants in the 
transaction of their patent business. Mr. Holloway 
produced a number of letters from the defendants to 
his firm and to Mr. Mason, relating to the defendants’ 
professional business with Mr. Mason. The admission 
of those letters was objected to on the ground that 
they were confidential communications, and protected 
by the rule which forbids counsel to testify as to their 
clients’ confidential communications. It 1s undoubtedly 
true that if Mr. Mason had not been called by the de- 
fendants as a witness on their behalf, and examined by 
them as to his confidential communications with them, 
the letters in question when produced by Mr. Hollo- 
way would not have been admissible in evidence, 
Taylor vs. Foster, 2 C. & P., 195: Foote vs. flayne, 1 
Id. 545, nor could the defendants have been com- 
pelled to produce these papers; AZinet vs. Morgan, 
Law Reports, 8 Chancery Appeals, 361. 

But the defendants, having called Mr. Mason, and 
having examined him as to their confidential consulta- 
tions with him, cannot insist upon the exclusion of that 
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correspondence between Mr. Mason and themselves 
which tests the accuracy of his testimony. 

Mr. Mason testifies ( page 570,) that, before Decem- 
ber, 1877, he had advised the defendants how they 
could manufacture the folding bed and avoid any pre- 
tense of infringing upon the plaintiff’s patent. 

In the latter part of December, 1877, Mr. Stevens, 
having completed the model of his proposed bedstead, 
showed it, at the defendants’ request, to Mr. Mason, 
and that model appears to have met Mr. Mason’s ap- 
proval, for, on twenty-eighth February, 1878, Mr. Ma- 
son wrote to the defendants (See page 623 of the test- 
mony,) advising them to discontinue the use of the 
Everitt patent, and expressing his approval of Mr. 
Stevens’ invention, as avoiding any infringement upon 
Mr. Everitt. 

In the course of his examination of the subject of 
folding bedsteads, Mr. Stevens saw a drawing of the 
Stark bedstead, in the Patent Office Reports, and 
showed that drawing to the defendants. He was di- 
rected by them to open communications with Mr. Stark, 
but, before he had accomplished that, about ninth 
February, 1878, Mr. Stark came into the defendant's 
office, having seen their advertisement of The Cham- 
ion Bed in Lippincott's Magazine. Mr. Stark testi- 


cc 
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hed that he was of the impre ssion that the bedstead 

| by the defendants might be an infringement 
upon his patent, and that he visited the defendants 
without having had — prior acquaintance or corres- 
pondence with them, or with any person acting for, or 


In any way representing them. 
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Mr. Mason testifies (fage 525,) that the plaintiff’s 
patent did not infringe upon the Stark patent, as it 
had been originally granted; but that the Stark patent 
was susceptible of being re-issued in such shape as 
would entirely cover the Everitt bedstead. Mr. Ma- 
son also testified:—( page 547,) “1 made what was in- 
“tended to be, and what I supposed was, a very tho- 
an exhaustive one, of the state 


“rough examination 
“of the art as it existed at the time. It was necessary 
“to do so in order to determine whether Stark could 
“re-issue his patent so as to cover the Everitt bed.” 

Mr. Henry S. Hale, one of the defendants, testifies— 
(page 242,) “We” (that is, the defendants) “decided 
“that the Stark patent was not really of itself available ; 
“that is, it could not be a saleable article, as it stood, 
“as there were no weights in his patent, and the bed- 
“stead had to be lifted by main strength.” 

On the twenty-third of February, 1878, the defend- 
ants, at their Philadelphia office, bought his patent from 
Mr. Stark for one thousand dollars, paying him two 
hundred dollars in cash, and giving their due bill for 
eight hundred dollars, which was subsequently paid by 
them in instalments. Mr. Henry S. Hale testifies 
( page 242,) that the defendants bought the Stark pat- 
ent with the understanding that it was to be re-issued. 

The Master, therefore, finds as a fact that the de- 
fendants bought the Stark patent, not for the purpose 
of protecting the Everitt patent against a possible suit 
for infringement, but for the purpose of so using the 
Stark patent as to defeat the plaintiff’s claim for roy- 


alty. 
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) 1: ' Om ee oe 
()n twenty-third February, 1878, the day of the 
uurchase from Mr. Stark. the defendants wrote to Mr. 
| nevi Ss 
Mason :—*“ Mr. Stark says his footboard does turn the 
‘corner like Everitt’s, except that it don’t form much 
ws 7 | a e477 -_ ° sae, 
‘ofa place for pillows. Have you seen his model? 

) | . 1/1 im a Fe ‘ ely *’? 
“Perhaps it would be well to take a look at 1. 

ft xhibil Y)» Pas 000.) 

This letter. taken in connection with Mr. Mason’s 
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ent betore the detendants purchased. 
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Mr. Stark executed in the defendants’ office. at the 
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time of their purchase on twenty-third Kebruary, LO70, 


an informal assignment of his patent to the defendants, 
- ] ] 


ich was subsequently destroyed in Washington. 
I : . < 
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Vir. Niason then, as counsel for the defenc 


T 
i 


a petition for the re-issue to the defendants of the 
Stark patent, and a formal assignment of the patent to 
the Company defendant. . [hese papers were sent to 
the defendants, in Philadelphia, for execution, for, on 
wenty-seventh February, 1878, the defendants wrote 
to Mr. Mason’s firm, D. P. Holloway & Co. :—‘“ En- 
our check for eighty dollars, for 
‘fees in Stark’s re-issue case. We also return here- 
1 all the papers signed as requested, together 
“with the original patent and the assionment to be re- 


corded. We would like to ask you one question: If 


6 
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you secure the claims, as stated in the specification, 
“will we not then be free from Everitt without altering 
“the construction of our bed at all? We must get 
‘clear from Everitt, if possible, and we prefer not to 


“alter the bed if it can be avoided. We think you un- 
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derstand our sags and will act accordingly.” 
(“Lahibit 77,” page 598 

Mr. Stevens took this letter and its enclosures to 
Washington, the defendants having led him to believe 
that they would make use of his modification of the 
Everitt bedstead. He saw Mr. Mason on the morn- 
ing of twenty-eighth February, and Mr. Mason then 
wrote his letter of that date, in which he expresses his 
approval of Mr. Stevens’ invention. But while Mr. 
Stevens and Mr. Mason were consulting in Washing- 


ton, the defendants wrote their letter of cage iohth 


February, 1878, (“ Zaxhzb7t 78," ~. 599,) which they 

“Mr. Stevens left for W ashineton last nicht, and 
“took with him Stark’s papers and check. You un- 
“derstand, we suppose, that if Stark’s patent can be 
“made to cover Everitt, we do not care to make any 
“alterations in the bed, or adopt any of Mr. Stevens’ 
ws pl ans. The bed is just splendid as it is, and we hope 
“you can fix us all right.” 

Mr. Mason, at that interview, showed Mr. Stevens 
the contract between the plaintiff and the defendants, 
and Mr. Stevens claims the credit of having called at- 
tention to its eighth article, which provides :—* ‘That 
“if in any suit the said letters-patent shall be 
“found and adjudged invalid, or to infringe on any 
“other patent or patents, then, and in any such case, 
“the said parties of the second part, or their assigns, 
“may, at their option, surrender to the said party of 
“the first part, his heirs or assigns, all right and claim 
“under this agreement, and thereupon be released 


32 EVERITT vs. HALE, ET AL. 


“from their covenants herein contained, and from any 
“and all obligations whatsoever, under or concerning 
“said agreement:”—and of suggesting, that the 
Stark patent be re-issued to him, Stevens, that he 
bring suit against the defendants for their infringement 
by manufacture under the Everitt patent, and that 
when a decree in this sham suit should have been en- 
tered against the defendants, they could surrender his 
then worthless patent to the plaintiff, and be released 
from their obligations to him. Mr. Mason was so 
much impressed by this ingenious scheme, that he con- 
sented to withhold from record the assignment and 
petition for reissue of the Stark patent to the defen- 
dants until he should receive the defendants’ further 
} 


instructions. Mr. Stevens returned to Philadelphia on 
the night of the twenty-eighth February, and on the 
morning of first March, 1878, he communicated his 
pian to the defendants, whereupon the defendants tele- 
graphed to D. P. Holloway & Co.:—*“ Wait till you 
hear from us before recording Stark’s assignment ;” 


(“kiaxhibit No. 709,” page 600,) but the defendants, 
r that Mr. Stevens, though sufficiently 


doubtless fearing 
unscrupulous, was too clever to serve their purposes, 
determined to adopt Mr. Stevens’ plan of a collusive 
suit for infringement, but to make Mr. Stark the plain- 
tiff therein, and for that purpose to have his patent re- 
issued to himself and secretly assigned to them. They 
appear to have laid the plan before Mr. Mason, for, on 
fourth March, 1878, he wrote to them ( page 622) :— 
“Your case has been suspended, as directed. I 


“think the best course would be to return the assign- 
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“ment to Stark, and have him execute the application 
“for re-issue, as the sole owner, and then make an as- 
“signment with subsequent date. This need not be 
“recorded immediately, and, in the meantime, he hav- 
“ing attained his re-issue, should call on you for set- 
“tlement, and you call on Everitt to make his title 
“good, or release you from royalty, or make a fair re- 
“duction of same.” 

On sixth March, 1878, the defendant, C. Kilburn, 
Stevens, Stark, Holloway, and Mason, met in the office 
of the latter in Washineton. Kilburn and Mason then 
informed Stevens that his model would not suit their 
purpose, and that the Stark patent must be re-issued 
in Stark’s name. Stevens had, on twenty-eighth Feb- 
ruary, delivered to Mason the assignment by Stark 
to the defendants, and the petition by Stark for a re- 
issue to them. The petition was in Mason’s hand- 
writing. It was signed by Stark at the end of the 
specifications, and dated twenty-seventh February, 
1878, and it was witnessed by Roberts and J..B. Kil- 
burn, who had, on the last mentioned date, subscri- 
bed to it. To change it, so that it would pray for 
a re-issue to Stark, it was necessary to tear off its first 
page and substitute a new page, with this amended 
prayer. This was done, and the new page was then 
written by Mr. Holloway. A new jurat was also 
added, and Mr. Stark was sworn on 6th March, 1878. 
Stark’s petition for re-issue was filed in the Patent 
Office, on fourteenth March, 1878. He had sold his 
patent on twenty-third February, to the defendants, 
but in his petition he describes himself as the sole 

; | 
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owner of the patent; and he states that he verily 
believes that by reason of an insufficient and defective 
specification, his Letters-Patent are inoperative or in- 
valid, that said error has arisen from inadvertence, 


cA4 


accident, or mistake, and without any fraudulent or de-. 


ceptive intention, and that he verily believes himself 


to be the first and original inventor of the improve- 
ments set forth and claimed in his amended’ specifi- 
cation. The specifications are apparently skilfully 
drawn, so as to cover the Everitt patent, and consti- 
tute it an infringement upon the Stark patent re-is- 
sued. Whether or not they succeed in accomplishing 
this result is immaterial in this case. 

Stark’s application for a re-issue was granted, and 
is numbered 8,161, and dated ninth April, 1878. 

On sixth March, the old assignment from Stark 
to the defendants was burned, and a new assignment 
from him to the defendants was drawn and executed 


1e defendants, from Stark, on seventh March, 1878. 
Mr. Mason appears to have held this assignment 
in his custody until twenty-seventh December, 1878, 
when he delivered it to the defendants, and it was 
ecorded sixth January, 1879, in the Patent Office 


at Washington, in Liber T., 23, page 70. Mr. Ma- 


1 


son, when on the witness stand, endeavoring to jus- 
tify his action in regard to the filing of the Stark pe- 
tition for re-issue, by stating that he had held the Stark 
assignment in escrow, and that it never was technically 
delivered to the defendants, nor did title vest in them 
until twenty-seventh December, 1878, but as the de- 


by Stark, and received by Mr. Mason on behalf of 
} 


ater aetna 
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fendants had bought and paid for the Stark patent on 
twenty-third February, 1878, and as Mr. Mason was 
paid by them and was acting for them in the Stark 
application for re-issue, it is clear that the delivery of 
the Stark assignment to him, on seventh March, 1878, 
was a delivery to his clients, the defendants, and 
that their equitable title to the patent vested on the 
day of its purchase, namely twenty-third February, 
1878, and their legal title on seventh March, 1878. 


On the fourth of March, 1878, the defendants wrote 


to Mr. Mason :— 


“Our royalty to Everitt becomes due on the tenth 
“instant. What do you think about notifying us that 
“we infringe on Stark, so we can have an excuse for 
“postponing the payment of said royalty. You may 
“think best about notifying Everitt also. We judge 
“the patent will be issued next Tuesday, ninth instant, 
“can you fix it so we will get word, say not later than 
“the tenth? We have always paid his royalty very 
“prompt, and of course we are anxious to have it cease 
“soon as possible.” (“ Axhzbit 87,” page 607.) 

On eleventh March, 1878, the defendants wrote to 
Mr. Mason :— 


“Would like to see you and show you a model 
“wherein we have covered up the space which 
“Fveritt claims, for pillows, etc., at a cost less than 
“twenty-five cents. If you desire we will send 
“the model by express to you.” (“ Aahibit 82,” page 
602.) 

On fifteenth March, 1878, the defendants wrote to 
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Mr. Mason, sending him the model referred to in their 
prior letter. (“ Aahzbzt So,” page 607.) 

On first April, 1878, the defendants wrote D. P. 
Holloway & Co., requesting them to send notices of 
infringement in Stark’s name, to A. G. Frye, of Bos- 
ton, and De Graff & Taylor, of New York, alleged in- 
fringers of the Stark patent, ‘oy Lixhibit Qo,” page 605.) 

On the eighth of April, 1878, the defendants wrote 


Mr. Mason, requesting that the Stark re-issued patent 


be mailed to them. (“ Aahd:t No. 83,” page 602.) 

On the tenth of April, 1878, Mr. Mason wrote to the 
defendants the following remarkable letter:—(“ A2hz6z¢ 
40, page 97.) 

“WasHInctTon, D. C,, April ro, 1878. 
“Hate & KILBURN MANUFACTURING COMPANY. 

“ Gentlenten -— 

“ As the attorney of Andrew Stark, I call your atten- 
“tion to the re-issue of his patent of August 22, 1865, 
“which you are infringing in the manufacture of your 
“«Everitt Bedstead.’ I doso thus promptly because I 
“believe that you will recognize the rights of my client, 
“and will not continue the infringement of his patent. 

“Should you desire to continue the manufacture, I 
“will be prepared to negotiate for terms of license. 

“Yours, very truly, 


io MASON,” 


This letter was received by the defendants on 
eleventh April, and was shown to the plaintiff, and was 


~~ e 


used by them as a reason for refusing to pay the 


THE MASTER'S REPORT. 37 


plaintiff his monthly instalment of royalty then due. 
The plaintiff declined to recognize Stark’s claim, and 
the defendants made him a small payment on account 
of his royalty. On the same day, the defendants re- 
plied to Mr. Mason’s demand by a letter which, like 
Mr. Mason’s, was written to be shown to the plaintiff, 
(“ Eahibit 84,” p. 602,) in which they say :— 

“Yours of tenth instant is at hand, and in reply 
“would respectfully ask you for a copy of Stark’s 
“patent, (the re-issue) that we may examine the 
“same in reference to the infringement claimed by 
“your client against us.” 

But, on the same day, the defendant, H. S. Hale, 
wrote a private letter to Mr. Mason, which was not 
meant for the plaintiff's eye; saying :— 

“We presented your letter to Mr. Everitt to-day, and 
“per his request we write you for a copy of the re-issue; 
“you might answer stating when it will be out and that 
“you will forward a copy next week; we will show your 
“answer to him and that will keep him quiet until the 
“re-issue comes tohand.” (“ Zahzbzt No. 85,” p. 603.) 

On the twelfth of April, 1878, Mr. Mason wrote te 
the defendants acknowledging the receipt of their let- 
ter of eleventh instant, and saying:— 

“T will furnish you a copy of the re-issue. I find that 
“my notice was so far premature that I shall not be 
“able to furnish a copy until next week, as the patent 
“is not on this week’s delivery.” (“ Zxhzbet 95,” page 
707.) 

Shortly after this the defendants appear to have re- 
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ceived from Mr. Mason the re-issue, for an undated 
letter of theirs was produced, in which they say :— 

“We received the copy of re-issue this A. M. ,and no- 
“tice that the signatures of two of our clerks are on it 
“as witnesses; does this not look bad to show to Eve- 
“ritt, as he knows both of them? Is there any way to 
“change it, we do not suppose there is, but the mys- 
“tery to us is if Everitt notices their names, which he 
“will, what can we say to him as a reason why those 
“names appear on the re-issue? Please let us hear 
“from you before we show it to Everitt.” (“ Aahzdzt 
No. 86,” page 603.) 

How Mr. Mason may have comforted the defend- 
ants with respect to the apprehended discovery of their 
fraud upon the plaintiff, is not known, for no further 
letter from Mr. Mason to the defendants was put in 
evidence. 

On eighth May, 1878, (Page 7z,) Stark receipted to 
the defendants for one thousand dollars, in full consid- 
eration of his assignment.of patent, as per contract 
dated April 1878. 

On the twenty-second of May, 1878, a meeting was 
held at the office of E. Coppee Mitchell, Esq., who had 
before that been retained as counsel for the plaintiff. 
There were present, the plaintiff, with Messrs. Con- 
nolly and Mitchell as his counsel, the defendants, C. 
Kilburn and H. S. Hale, with Mr. Otterson as their 
avowed and ostensible counsel, and Mr. Mason, really 
counsel for the defendants, but professing to represent 
the adverse interest of Stark, the pretended owner of 
the re-issued patent. At that meeting, Mr. C. Kilburn 


me 
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denied that the defendants then owned the Stark patent, 
and Mr. Mason offered, on Stark’s behalf, to grant a 
license under the Stark patent, in consideration of a 
five per cent. royalty, which, of course, would have to 
be deducted from the plaintiff’s seven per cent. roy- 
alty. 

Mr. Otterson knew nothing of the relations between 
his clients, the defendants, and Mr. Mason and Mr. 
Stark, and the defendants purposely kept him in the 
dark with regard to this. 

On eighth July, 1878, Mr. Mason, as counsel for 
Stark, filed in the Circuit Court of the United States 
for the Eastern District of Pennsylvania, a bill in 
equity, entitled as of April Sessions, 1878, No. 82, in 
which Stark was the plaintiff, and the Hale & Kilburn 
Manufacturing Company was the defendant. ‘The bill, 
which is signed by Mr. Mason, as solicitor for the 
plaintiff, and which has no signature or oath of the 
plaintiff attached to it, is apparently throughout in the 
handwriting of Mr. Mason. The bill avers Stark’s 
original patent and the re-issue to him, that: the de- 
fendants are infringing upon Stark’s patent by their 
public manufacture and sale of folding bedsteads, 
that the plaintiff has been damaged to the amount of 
five thousand dollars, and prays an injunction, special 
until hearing and perpetual thereafter, to restrain the 
defendants from the further manufacture of bedsteads, 
and infringements upon the plaintiff's re-issued patent, 
and also to account to the plaintiff therein. 

There is nothing to show that Stark, the plaintiff 


therein, ever saw that bill, or heard of that suit. 
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On eighth July, 1878, the defendants wrote Mr. 
Mason :— 

“Our attorney, Judge Otterson, says he won't send 
“to Circuit Court of United States after the bill, that 
“he understood you were to furnish a copy. Of 
“course he don’t know the whole story, and hence his 
“refusal. Now hadn’t you better write to the clerk to 
“either serve it upon us in the usual way, or have him 
“send it to James Otterson, No. 705 Sansom street. 
“You see he thinks it is not our business to run after 
“our-own bills. We think best not to let him into the 
“secret as yet, he understands it in this wise: that we 
“are willing to pay seven per cent. royalty, no matter 
“towhom we pay itto.” (“Fahzdit No. 89,” page 604.) 

On tenth July, 1878, Mr. Otterson, as counsel for 
the defendants, believing the suit to have been brought 
in good faith, and to be adverse to the defendants, and 
to the interests of the plaintiffin this case, wrote to Mr. 
Mitchell, the plaintiff’s counsel, inclosing him a copy of 
the Stark bill for his examination, and for the exami- 
nation of Mr. Everitt, and stating that he, Mr. Otter- 
son, wanted whatever information and assistance Mr. 
Everitt might have at command to resist the attack. 

On tenth July, 1878, the plaintiff made a formal de- 
mand upon the defendants for the accounts and the 
balance of royalty due to him. The defendants re- 
fused, giving as their reason that Stark had brought 
suit for an infringement against them. The defend- 
ants being, under the terms of their contract, more 
than sixty days in default, the plaintiff filed his bill in 
this case on twenty-fourth September, 1878. 
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On twenty-second November, 1878, Mr. Otterson 
deposited in the office of the Court of Common Pleas, 
a sealed envelope, addressed to Messrs. Bowman and 
Mitchell, the plaintiff's counsel, containing the plain- 
tiff’s contract with the defendants; a re-assignment of 
the patent by the Hale & Kilburn Manufacturing 
Company to the plaintiff, dated sixteenth November, 
1878, and a reference to the record in the Patent 
Office, of the assignment of the plaintiff's patent, by 
Hale, Kilburn & Co., to the Hale & Kilburn Manu- 
facturing Company. That envelope was produced be- 
fore the Master, on third November, 1879, opened by 
Mr. Otterson, and the papers therein contained put 
in evidence. 

On twenty-seventh December, 1878, the Stark suit 
in the Circuit Court was discontinued by Mr. Mason’s 


written order. 


The fifth article of the contract between the parties 
stipulated that “if the said parties of the second part, 
“or their said assignees, shall at any time fail to ac- 
“count for and pay over, when due, sums accruing to 
“the said party of the first part, his heirs or assigns, 
“under the terms of the agreement, and shall continue 
“in said default for sixty days after demand for pay- 
“ment, or if they shall fail to keep the stipulation made 
“in clause three hereof, then, and in any such case, the 
“party or parties so in default shall forfeit all his or 
“their interest in said Letters-Patent, and shall re-as- 
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“sion the same, by proper instrument 1n writing, to 


“the said party of the first part, his heirs or as- 


The bill avers in its sixth paragraph that the “said 
“defendants have continued in default for more than 
“sixty days, in not accounting for and paying over to 
“your orator the royalty due him under said agree- 
“ment, after your orator demanded of the defendants 
“payment of the same, whereby the rights of the said 
“defendants to your said orator’s patent, and the said 
“improvements thereon, were forfeited, and the said 
“defendants have not re-assigned the said patent and 
" improvements to your orator, according to the terms 
“of the said agreement,’ and prays for a re-assign- 
ment of the Letters-Patent. 

The fourth paragraph of the answer admits “that 
“the defendants have continued in default in this res- 
‘pect for more than sixty days in not paying over un- 
“der the said agreement, but are 1n no default for not 
‘accounting, and they agree that they have forfeited 
“their rights to the plaintiff's said patent, and although 
“they have not hitherto re-assigned the same, they 
“have caused an offer so to do to be made to the 
‘plaintiff, in person and through counsel, but it has 
“not been accepted, and the defendants, the said Hale 


“& Kilburn Manufacturing Company, under advice of 


“counsel and in compliance with the prayer of the said 
“bill of complaint, deposit herewith in the hands of the 
“Prothonotary of this Court, at the time of filing this 
“answer, a re-assignment of the patent referred to, so 
“that the said plaintiff shall thereunder have and take 
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“all his former rights and privileges, and the said re- 
“assignment is subject to his order.” 

The Master finds that the defendants are in default, 
within the terms of the fifth article of the contract, and 
that they continued in default for more than sixty days 
before the bill was filed, and he, therefore, reports that 
the defendants be directed to re-assign to the plain- 
tiff his Letters-Patent. 


The seventh article of the contract stipulates :-— 
“That any improvements in said patented bedsteads 
“which may be made by either of the parties hereto, 
“and any Letters-Patent of the United States ob- 
“tained for such improvements, shall be held and 
“enjoyed by said parties of the second part, wzder and 
“subject to the terms of this agreement.” he words 
italicised obviously mean that the defendants are to 
hold any patents for improvements with the same 
rights and subject to the same liabilities, upon and 
under which the plaintiff's patent is held by them, and, 
therefore, subject to the liability of assignment to 
the plaintiff in case of their default under the con- 
tract. 

The bill avers :— 

“That several improvements to said patented pro- 
“cess have been, from time to time, made by the said 
“defendants, or some of them, which are now held by 
“the said Hale & Kilburn Manufacturing Company, 
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“under the terms of the said agreement, which your 
“orator for want of knowledge is unable to more par- 
‘ticularly specify,” and prays for an assignment of 
those improvements. 

The answer denies “that the said improvements are 
“on any of the features covered by the said patent of 
“the plaintiff.’ and submits to the judgment of the 


ul 
-€ 


Court the question of their liability to assign them to 


the plaintiff. 

The Master finds that— 

The defendants have obtained and now hold the fol- 
lowing patents for improvements in wardrobe _ bed- 
steads :-— 

(“ fra. A.”)—No. 159,908, granted sixteenth Febru- 
ary, 1875, to H. W. Curtis. 

(“fia. L.”)—No. 181,450, granted twenty-second 
August, 1876, to C. Kilburn. 

(“ Lx. C.’)—No. 182,465, granted nineteenth Sep- 


tember, 1876, to S. D. Newcomb. 


All of these patents specifically refer to the plain- 


tifi’'s patent, and were granted for improvements on 
his patent, and they have been severally assigned to 
the defendants. 


- 


The defendants have also obtained and hold two 
other patents, ViZ. i_—— 
(“f:a. 77.”’)—Letters-Patent No. 160,185, granted 


twenty-third February, 1875, to Henry S. Hale, for an 


‘improvement in bed bottoms.” ‘The specifications of 


this patent show that it was intended for and usable 


with any bedstead, folding or otherwise. 


——y 
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(“fZ:ax. 42.”)—Letters-Patent No. 2 
tenth December, 1878, to Henry S. Ha 
provement in wardrobe bedsteads.” Neither this pa- 


10,777, granted 
le, for an “im- 


tent nor its specifications refer by name to the plain- 
tiff’s patent, but the specifications claim that the “ in- 
“vention consists of certain improvements in that class 
“of bedsteads which can be converted into a represen- 
“tation of a wardrobe, cabinet, book-case, etc.” 

The Master, therefore, finds and reports, that, under 
the seventh article of the contract, the plaintiff has no 
claim upon Letters-Patent No. 160,185, but that the 
plaintiff is entitled to demand and receive an assign- 
ment of the other Letters-Patent above mentioned, and 
that the defendants, being in default under the terms 
of the contract, be directed to assign to the plaintiff 
Letters-Patent Nos. 159,908, 181,450, 182,465, and 


The defendants, by their contract with the plaintiff, 
bound themselves to manufacture under his patent, 
by all reasonable efforts to promote the sale and in- 
troduction of his patented bedsteads, to pay him a 
royalty upon such of his patented bedsteads as they 
made and sold, and to hold under the terms of that 
contract any patents which they might obtain for im- 
provements upon the plaintiff's patent. 

That contract was an agreement to share gross 
returns, and it did not create such a community of .1n- 


terest in profit or loss as to make the contracting par- 
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ies partners gucad third parties :—Lenzamun vs. For- 


C 
teus, 2H. BL, 590; Dry vs. Boswell, 4 M. & S. 340; 
Pott vs. Eyton, 3 C. B., 32; Hevhoe vs. Burge, g id., 


>] 


431; nor, a fortiori, partners zxter se; Gibson vs. Lup- 
ton, 9 Bingham, 297; french vs. Styring, 2 C. B., New 


Series, 357; Brown vs. Faguette,8 Weekly Notes, 475. 


Yet, from the moment of the execution of that con- 


tract, the parties occupied to each other a relation of 
confidence, and thenceforth it could not be permitted 
that either party should acquire any rights prejudicial 
to the other party's interest in the subject matter of 


the contract. 


The bill, as amended, states that the defendants 


on 


purchased the Stark patent, avers “that the said de- 


‘fendants claim that the patent of your orator is an 


“infringement upon the said Stark patent, and that as 


‘owners of the said Stark patent, they can manufac- 


‘ture folding beds substantially in the same manner 


‘as they have been doing under their said agreement 


“with your orator, and without paying your orator 


“anything therefor,” charges “that the relations which 


~ 


-~ 


oo 
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‘existed between the said defendants and himself 


‘were such that they could not, during the existence 


‘thereof, acquire title to said Stark’s patent adversely 


to your orator, but they must be presumed to have 


‘acted for the joint interest of all interested in the 


manufacture of the said folding beds under said agree- 
ment,’ and prays an assignment to the plaintiff of 
] 


Stark’s patent and all rights thereunder. 


answer to the bill, as originally filed, was sworn to on 


No answer was put in to the amended bill, but the 
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sixteenth November, 1878, several months after the 
Stark patent had been bought and paid for by, and 
assigned to, the defendants. It avers that the defend- 
ants have “contracted for the control of the said Stark 
patent,” but denies “that the same has been assigned 
to them,’ and avers that the defendants secured the 
control of that patent in good faith, on the advice of 
counsel, upon full communication of the facts to the 
plaintiff, and after he had refused to co-operate with 
the defendants. 

The defendants, C. Kilburn, and H. S. and J. W. 
Hale, testified that the plaintiff was informed of Stark’s 
presence in Philadelphia, and of the negotiation for the 
purchase of this patent, and that the plaintiff was 1n- 
vited to participate in that purchase, but refused. ‘The 
plaintiff denies that he was informed of Stark’s pres- 
ence in this city, or of the negotiations, or that he was 
asked to participate in the purchase, until after tenth 
May, 1878, and that then pcm thousand dollars was 
named as Stark’s price for the patent. Mr. Stevens 
testifed that the defendant, C. Kilburn, told him not to 
let the plaintiff know of Stark’s presence in this city. 

The falsity of the defendants’ answer as to the as- 
signment of the Stark patent, the conflict between 
their testimony and that of the plaintiff and Mr. Ste- 
vens, the contradiction of their testimony on other 
points, by their own letters, and their conspiracy with 
Mr. Mason and Mr. Stevens, forbid the Master to 
credit their testimony as to their purchase of the Stark 
patent in good faith, and after notice to the plaintiff. If 
the Master were otherwise in doubt, as he is not, the 
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admissions of the defendant, H. S. Hale, and of Mr. 


Mason, with regard to the want of practical value in 
the Stark patent in its original form, and the purpose 
of the defendants to buy it to re-issue it, so as to cover 
the Everitt patent, would convince him that the defend- 
ants could not have offered the plaintiff the opportu- 
nity of participating in that purchase. 

The Master, therefore, finds that the defendants’ ne- 
cotiations with Stark were concealed from the plaintiff, 
that he was not offered an opportunity to participate 
in the purchase of the Stark patent, and that the defend- 
ants secretly purchased that patent in their own right 
for the purpose of using it as a means to compel the 
plaintiff either to abandon his patent, or to so modify 
his contract with them as to let them manufacture un- 
der his patent for a diminished royalty. That this ac- 
tion of the defendants was an actual fraud upon the 
plaintiff is too clear for argument. ‘The rule of equity 
upon this subject is perhaps best stated in the Amert- 
can Notes to Aeech vs. Sanford, 1 Leading Cases in 
Equity, page 92, in these words:—‘“ Wherever one 
“person is placed in such relation to another, by the 
“act or consent of that other, or the act of a third per- 
“son, or of the law, that he becomes interested for 
“him, or interested with him, in any subject of property 
“or business, he is prohibited from acquiring rights in 
“that subject antagonistic to the person with whose 
“interests he has become associated * * * * and 
“equity vindicates this in the form of a trust.” 

This rule of equity and of a pure morality is ap- 
plied by the Courts in many different relations, 
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Thus, a trustee is not permitted to hold for his own 
benefit the renewal of a lease belonging to the trust 
estate, but he is compelled to assign it to the trust, 
and to account for its profits :—<eech vs. Sanford, 
Chancery Cases, 61; Galbratth vs. Elder, 8 Watts, 81; 
and a trustee is not permitted to buy an incumbrance 
upon and hold it against the trust estate, Green vs. 
Winter, 1 Johnson’s Chancery, 27. 

The same rule has been applied as between husband 
and wife :—Szzsshelm’s Appeal, 6 P. F. S., 486; as be- 
tween mother and children:—Weaver vs. Wible, 1 
Casey, 270; as between devisees under the same 
will :—Van Horne vs. Fonda, 3 Johnson’s Chancery 
Reports, 388; as between tenants in common claim- 
ing under the same deed :—Léoyd vs. Lynch, 4 Casey, 
424; as between principals and agents:—/erkes vs. 
Alexander, 1 Johnson’s Chancery Reports, 394; Ranx- 
kin vs. Forter, 7 Watts, 387; AZowson vs. Thompson, 
Law Reports, 9 Q. B., 480; as between attorney and 
client :— Galbraith vs. Elder, 8 Watts, 81; Henry vs. 
Raiman, 1 Casey, 354; as between joint purchasers of 
land in moieties :—Carter vs. Horne, 1 Equity Abridg- 
ment, 7; as between partners :—/eatherstonhaugh vs. 
Fenwick, 17 Vesey, 298; Clegg vs. Fishwick, 1 M. & 
G., 294; LBast’s Appeal, 20 P. F.S., 301; as between 
joint owners of a ship:—Gardner vs. McCutcheon, 4 
Beavan, 534; and, as between intending partners :— 
Fawcett vs. Whitehouse,1 R. & M., 132; Szmons vs. 
The Ow Co. 11 P. F. S., 202; Short vs. Stevenson, 13 
Id., 95; Azce’s Appeal, 29 Id., 204. 
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As Lord Cranworth pointed out, in Sth vs. Kay, 
7 H.L., 771, equity in dealing with cases of fraud does 
not undertake to specify all the instances of the ap- 
plication of its equitable rules; and with regard to this 
very class of frauds, Mr. Bispham, in his nell trea- 
tise upon Equity, page 105, says, after citing many 
cases :—‘“ These instances must be considered only as 
“illustrations of the principle, and not as an exhaus- 
“tive catalogue of the parties to whom it will be con- 
“fined.” 

In Duff vs. Wilson, 22 P. F. Smith, 442, where a co- 
tenant had, under circumstances of actual fraud, pur- 
chased an outstanding incumbrance upon the common 
property, the present Chief Justice of Pennsylvania 
thus laid down the law :— 

‘Where several persons have a joint or common in- 
‘terest in an estate, one cannot purchase an incum- 
“brance or an outstanding title and set it up against 
“the rest, for the purpose of depriving them of their 
“il Fquity will, therefore, consider 
‘the p pe urchase as dona fide, and intended for the bene 
“fit of all those with whom he is associated in interest. 
ee Hei is a trustee for them, and is entitled to be reim- 
‘bursed all the purchase has cost him, before he can 
“be required to convey to them. * But this 
“is on the hypothesis that he acted dona fide. It is 
“only when the party has acted honestly, or, what is 
“the same thing, in the absence of evidence of dis- 
“honesty must be presumed to have so acted, that he 
“has any claim to reimbursement. In case of positive 
“ fraud, the rule is otherwise.” 
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The circumstances of this case bring it clearly with- 
in the rule. The relation of confidence between the 
parties created by the contract for manufacture and 
sale by the defendants, under the plaintiff’s patent, the 
defendants’ covenants to promote the sale and intro- 
duction of the bedsteads made under the plaintiff's pa- 
tent, and to advertise the bedsteads under the plain- 
tiff’s name, and the defendants’ fraud, beginning in 
their suppression of the plaintiff's name in their adver- 
tisements, continuing in their false accounts, and fitly 
concluded by their secret purchase of a prior patent, 
their re-issue of that patent in such shape as to cover 
the plaintiff's patent, and their sham suit for infringe- 
ment against themselves, all combine to make a case 
which merits the severest condemnation which a Court 
of Equity can impose. 

The Master reports that the defendants be directed 
to assign to the plaintiff the Stark patent and all their 
rights thereunder. 

The defendants cannot be permitted to deduct the 
one thousand dollars paid by them to Stark from the 
balance which is due by them to the plaintiff under 
the account. Having failed in their speculation in the 
purchase of the Stark patent at the plaintiff’s expense, 
they must be content to bear the loss. 


The Master submits herewith a form of decree, 
drawn in accordance with the facts and findings here- 
in reported. 

CHRISTOPHER STUART PATTERSON, 
Master. 
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Form of Decree. 


And now ; this cause came to be heard 
at this term, on bill, answers, proofs, and Master's Re- 
port, and upon consideration thereof it is ordered, ad- 
judged and decreed as follows :— 


First.—Upon the account as stated, of the defen- 
dants’ sales under the plaintiff's patent and the con- 
tract of sixteenth April, 1874, the defendants are in- 
debtecd to the plaintiff in the sum of $6,788 07, with 
interest from tenth December, 1878, the date of the 
entry of the interlocutory decree in this cause, and 
the defendants are hereby directed to forthwith pay 
to the plaintiff the said sum of $6,788 07, with interest 
as aforesaid. 


Second.—The defendants are hereby directed forth- 
with to assign and deliver to the plaintiff the Letters- 
Patent for an improvement in folding bedsteads, num- 
bered 148,940, and dated twenty-fourth March, 1874. 


Thirvd.—The defendants are hereby directed forth- 
with to assign and deliver to the plaintiff the following 
Letters-Patent, to wit:—Number 159,908, granted 
sixteenth February, 1875, to H. W. Curtis; Number 
181,450, granted twenty-second August, 1876, to C. 
Kilburn; Number 182,465, granted nineteenth Sep- 
tember, 1876, to S. D. Newcomb, and Number 210,777, 


granted tenth December, 1878, to Henry S. Hale. 


‘ 
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Fourth.—The defendants are directed hereby forth- 
with to assign and deliver to the plaintiff the re-issued 
patent numbered 8,161, and granted ninth April, 
1878, to Andrew Stark. 


fifth.—TVhe costs of this cause are to be paid by the 
defendants. 


IV. EXCEPTIONS TO MASTER'S REPORT 
FILED IN COMMON PLEAS. 


I.—MopeE oF ACCOUNTING. 

1. The learned Master erred in finding (page 6) that there 
has beenno suchstatement or settlement of accounts between 
the plaintiff and defendants as would be conclusive against 
the former and a bar to further accounting. 


2. In charging (page g) the defendants with royalty upon 
the aggregate of sales at the rate of ten per cent. discount 
from the retail price instead of charging at the rate of thirty- 
three per cent. discount, which was the net wholesale 
approximate rate or price upon which the plaintiff's royalty 


was to be calculated. 


3. In charging (page g) the defendants with royalty upon 
prices received, where the sales stated by the Master to 
have been upon a wholesale basis were in fac not upon 
such basis, the wholesale basis being shown by the testi- 
mony to be at the rate of an average of thirty-three per 


cent. discount. 


4. In stating (page 9) that O. D. Roberts admitted that 
all sales to furniture dealers were wholesale sales, whether 
one or more articles were sold at a time, when Mr. Roberts 
testified (page ) that he used the word ‘“ wholesale” only 
to distinguish between sales to dealers and those to private 
parties, and without reference to the number of articles sold. 


5. In charging defendants for all articles sold to dealers 
as wholesale sales, although but a single article was sold, 
in face of the testimony of Mr. Hoffman, plaintiff's own 
witness, that the oxly wholesale sales made were to the 
branch store and the agencies. (See‘testimony.) 
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6. In stating (page 8) that the defendants based their 
claim to deduct thirty-three and one-third per cent. “ upon 
their practice in billing goods to their branch stores at that 
discount,’ when the evidence shows and the Master finds 

ages 12, 13) that they had but one branch store, viz.: in 


; 
I 
New York, and agencies in other places. 


In finding (page 9) that Exhibits 9 and 29 put the 
matter of the rate of discount beyond question, as these 
exhihits applied only to the time of their issue, and to the 


sales in this city. 


8. In stating (page 24) that “the plaintiff was not per- 
mitted at any time to have access to the defendants’ books 
of original entry” when he himself testified that upon on/y 
one occasion did he ask to see the other books, and there 
was abundant testimony that afterwards the books were 


offered to him for his inspection. 


g. In stating (page 24) the defendants’ method of keeping 
their accounts relating to this branch of their business in a 
separate book (No. 10), in such a way as to imply that it 
was with a dishonest purpose, and omitting to state that 
the plan was proposed and submitted to the plaintiff, and 
assented to by him, and that even /e did not testify that he 


evel objected to it. 


10. In stating that the defendants’ copies into this book 
(No. 10), ‘‘ from time to time, were such entries from their 
books of original entry as in their opinion the plaintiff was 
ed to see,’ as there is no testimony in the case to 


warrant such a statement. 


11. In the manner of stating (page 12) that “ defendants’ 
several accounts (Exhibits 1, 2, 3, 4, Exhibit 10, and the 
exhibit annexed to the answer) differ from each other, and 
from the plaintiff’s claim,” whereas (see pages 6 and 7) the 


’ 
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first four exhibits mentioned profess to be different forms 
of stating their account, as does the exhibit annexed to their 


answer. 


12. In stating the account (page 14) upon the theory that 
the items of Exhibits I, 2, 3, 4, and 10, constitute admis- 
sions by and against the interest of the defendants, instead 
of taking all the items from the books of the defendants. 


13. In stating (page 15) that the defendants have “syste- 
matically confused the record of their sales under the con- 
tract so as to unlawfully increase their profits, and diminish 
the plaintiff’s royalty, and have * * * persistently 
understated the actual prices realized from their sales, and 
have omitted some sales,” and in implying that books kept. 
for plaintiff’s inspection were dishonestly kept. 


14. In annexing (page 55) an account marked “ Exhibit 
A,” and stating that the balance therein found against the 
defendants is a true and correct one, and also in stating 
that the annexed account marked “ Exhibit B” is a true 
and accurate statement of the several monthly totals of 
royalty due to the plaintiff. 


15. In not reporiing that the balance due by the defend- 
ants to the plaintiff on account of royalty amounted to 
only about three hundrea and thirty-one dollars. 


16. In reporting in annexed account, “ Exhibit A,” that 
defendants are bound to pay royalties on all the items marked 
as incorrect in the corrected copy of said exhibit annexed 
to these exceptions, whereas the books and testimony show 
that defendants are not bound so to do. 


17. In not having stricken out in said annexed account, 
“Texhibit A,” all items marked incorrect in the copy thereof 
annexed to these exceptions, and all charges against defend- 


io 


ants where sales did not actually take place, or were after- 
wards rescinded, as shown in the said copy annexed hereto- 

18. In finding (page 24) that the defendants made a uni- 
form and unauthorized deduction, by way of discount, from 
the wholesale prices actually received by them, and implying 
that defendants thereby acted in bad faith, whereas such 


deduction is the very question in dispute. 


I1—CHARGES FOR SPRINGS, ORNAMENTS, AND OTHER 
MATTERS. 


19. In allowing the plaintiff royalty upon the prices of 
springs sold with the bedsteads, and finding that such 
springs as a matter of fact, were an essential part of the 
bedstead, whereas the testimony shows that such allowance 


should not have been made. 


20. In holding (page 10) that the defendants are bound 
to account for prices received by them for beds specially 
ornamented with mirrors, ebony strips, etc., whereas no such 
arrangement was contemplated by the parties in their 
agreement. 

21. In disallowing (page 11) the claim of the defendants 
to charge the plaintiff with $162.50 for fees paid in August, 
1874, to Messrs. Collier, Harding, and H. M. Beadle & Co., 
for opinions upon the Everitt patent, whereas the plaintiff 
was bound by article 4 of his contract to defray one-half of 
the expenses of any suits at law or in equity, etc. 


22. In refusing to charge (page 11) plaintiff with the dis- 
bursements in regard to the Centennial Exhibition, amount- 
ing to fifty-eight dollars and fifty cents. 


23. In finding (page 25) that the defendants persistently 
le 


violated the article of their agreement in the matter of 


& 
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advertising bedsteads made under the plaintiff’s patent on 
the various occasions therein stated by the Master, and in 
holding (page 26) that this matter was relevant and material 
to this controversy. 


IIJ.—INVALIDITY OF EVERITTY’s PATENT, AND RIGHT OF 
DEFENDANTS TO BUY IN STARK’S PATENT. 


24. In holding (page 20) that the form of the interlocu- 
tory decree under which the reference to him as Master 
was made, precluded the defendants from setting up the 
invalidity of the contract between them and the plaintiff, 
resulting from fraudulent concealment and misrepresentation 
on his part and from failure of consideration: 


25. In holding (page 20) that the granting of the Everitt 
patent was prima facie evidence of the novelty and useful- 
ness of the invention, and refusing to permit the defendants 
to show that the said patent was invalid and worthless as 
the subject of contract, by reason of being an infringement 
upon a prior existing patent. 


26. In holding (page 20) that the prior rejection of the 
plaintiff’s patent, by reason of its being an infringement of 
the Stark patent, cannot affect its validity as subsequently 
granted, in this proceeding. 


27. In not finding as a fact that the existence of the Stark 
patent was not discovered by the defendants until February, 
1877, three years after the date of the contract between 
these parties, and after that contract had been recorded. 


28. In stating (page 26) that “as the sales of the bed- 
steads increased, and the amount of the plaintiff’s royalty 
grew in like proportion, the defendants sees to have formed 
a purpose to compel his reduction and ultimate relinquish- 
ment of even the uzfairly diminished royalty which they 
then allowed him.” 
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29. In holding (page 27) that the witness, Mr. D. P. 
Holloway, was compelled to produce in the face of defend- 
ants’ objection, at the call of the plaintiff, the letters between 
defendants and D. R. Mason, Esq, these letters being 
privileged communications between attorney and client. 


30. In finding as a fact (page 29) that the defendants 
bought the Stark patent, not for the purpose of protecting 
the Everitt patent against a possible suit for infringement, 
but for the purpose of so using the Stark patent as to defeat 
the plaintiff’s claim for royalty, whereas the testimony 
shows the contrary. 

31. In holding (page 34) that whether or not the specifi- 
cations for the reissue of Stark patent do or do not cover 


the Everitt patent, is immaterial to this case. 


32. In not referring to the fact that the defendants had 
purchased the Maine patent as well as the Stark, for the 


purpose of protecting themselves and their business. 


33. In not finding that the sum of $30,000 mentioned, 
referred only to the J/azne patent and not to the Stark 
patent at all, and was then only mentioned ina speculative 
way as a price the owners would probably ask for the 
patent. 

34. In finding (page 47) that the plaintiff was not in- 
formed of Stark’s presence in Philadelphia, nor of the origin 
of the negotiations between Stark and the defendants with 
reference to a purchase of the Stark patent. 

In stating (page 47) that the defendants’ answer, 


“a 
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referring to the purchase of the Stark patent, is false. 


36. In reporting (page 49) that the defendants could not 
equitably purchase the Stark patent. 
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37. In holding (page 48) that the plaintiffand defendants 
occupied such a relation towards each other as to preclude 
the latter from obtaining any advantage from a patent such 
as the Stark patent (which was not merely an improvement 
on the Everitt patent, nor subsidiary to the same, but prior 
and adverse thereto),and holding it adversely tothe Everitt 
patent, whereas the evidence shows that the Everitt patent, 
being an infringement of the Stark patent, the defendants 
were entitled to buy in the Stark patent for their own 
protection. 


IV.—ASSIGNMENT OF PATENTS. 

38. In not reporting that a reassignment of his patent 
was tendered to the plaintiff by the defendants on November 
22d, 1878. 

39. In reporting (page 45) that under the terms of their 
contract, the defendants should assign to the plaintiff Letters 
Patent No. 159,908, granted February 16th, 1875, to H. 
W. Curtis; No. 181,450, granted August 22d, 1876, to C. 
Kilburn; No. 210,777, granted December roth, 1878, to 
Henry S. Hale. 


40. In reporting (page 45) that defendants should assign 
to plaintiff Letters Patent No. 182,465, granted September, 
1876, to S. D. Newcomb. 


ge 51) that defendants should assign 
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41. In reporting (pa 
to the plaintiff the Stark patent, and all their rights there- 
under, and holding (page 34) that whether or not the speci- 
fications upon which this patent was reissued, do or do not 
cover the Everitt patent, is immaterial to this case 


42. In sustaining the second prayer of the plaintiff’s bill. 


s() 


43. In reporting (page 55) that the defendants should 
pay the costs of this suit. 
GEORGE BIDDLE, 
JAMES OTTERSON, 
GEORGE W. BIDDLE, 


for Defendants. 


V. SUPPLEMENTAL REPORT OF MASTER 
UPON THE EXCEPTIONS FILED BY 
THE DEFENDANTS. 


The Supplemental Report is as follows: 

A printed copy of the Report, not including the Account 
(“ Exhibit A’’), was sent to the counsel on twenty-fourth 
December, 1880. On fifth February, 1881, the Master noti- 
fied the counsel that his report would be filed on twenty- 
first February, and that, in the meantime, it, with its Ex- 
hibits, including the Account, could be examined at his 
office. An Order of Court having been made giving the 
defendants further time in which to file exceptions to the 
Report, they on fifth March, 1881, filed with the Master the 
forty-three printed exceptions, and the very large number 
of specifications of errors in the account, all of which 
exceptions and specifications of error are filed herewith. 

The learned counsel for the defendants having asked to 
be heard in support of their exceptions, the Master held 
meetings on the oth, 1oth and 11th of March, 1881, at 
which he was attended by W. P. Bowman, Esgq., and E. C. 
Mitchell, Esq., for the plaintiff; and by. Edward A. Ackley, 
Esq., J. Rodman Paul, Esq., George Biddle, Esq., James 
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Otterson, Esq., and George W. Biddle, Esq., for the defend- 
ants, and also by the plaintiff; the defendant, H. S. Hale; 
and Mr. Roberts, the defendants’ book-keeper. 

The Master has had the benefit of an able argument by 
George W. Biddle, Esq., in support of the exceptions to the 
conclusions of law stated in the Report, and in particular 
in regard to the 24th, 25th and 41st exceptions. 

The twenty-fifth exception is directed to the Master’s 
alleged error in holding “that the granting of the Everitt 
“patent was prima facie evidence of the novelty and useful- 
“ness of the invention, and refusing to permit the defend- 
‘“ ants to show that the said patent was invalid and worthless 
“as the subject of contract by reason of being an infringe- 
‘“ment upon a prior existing patent.” 

The Master reports that this exception 1s not well founded 
in fact. The Master did not refuse to permit the defendants 
to show that the plaintiff's patent was invalid and worthless 
by reason of being an infringement on a prior existing 
patent. The record does not show that the defendants 
made, nor that the Master rejected, any such offer of proof. 
There is no evidence, in the cause, which would justify the 
Master in finding that the plaintiff’s patent infringed upon 
the Stark patent as originally granted. The Patent Office 
examiner decided that it did not. Mr. Mason, the defend- 
ants’ counsel, advised them that it did not, and the defend- 
ants having secretly bought the Stark patent, proved their 
concurrence in that view by having that patent fraudulently 
reissued in such shape as apparently to cover the plaintiff’s 


patent. 
The Master has found :— 


[.—That the interlocutory decree having directed the 
defendants to account under the contract, it is not, at this 
stage of the cause, open to them to set up the alleged 
invalidity of the contract, or its want of consideration. 
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II. That a State Court has not jurisdiction to determine 
as to the validity of a patent, nor to decide a question of 
infringement 


III. That the prior rejection of the plaintiff's patent can- 


not affect its validity as subsequently granted. 
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IV. That the plaintiff's patent did not infringe on the 
Stark patent as originally granted. 


V, That the defendants cannot now be heard in the face 
of their declarations, as quoted upon pages 21 and 22 of 
the report, to object that the plaintiff's patent is lacking in 
utility and noveity. 


VI. That the Stark patent was reissued as part of a 
fraudulent scheme, in order to cover the Everitt patent, 
and to constitute it an infringement of the Stark patent 
reissued, and that whether or not that purpose be accom- 
plished, is immaterial in this case. 


Mr. Biddle contended that the Master was in error in 


‘holding that the interlocutory decree in this cause pre- 


vented the defendants from raising the question of the in 
validity of the Everitt patent, and also in error in holding 
that a State Court has not jurisdiction to determine as to 
the validity of a patent, nor to decide the question of in- 
fringement. 

As to the first point, the Master is of opinion that how- 
ever competent it may be for the Court to hold itself free, 
notwithstanding the interlocutory decree, to consider the 
alleged failure of the consideration of the contract between 
the parties, it is not competent for the Master, as its officer, 
appointed by that interlocutory decree, to regard as open 
a question which that decree concludes. 

As to the second point, the precise question is whether a 
State Court has jurisdiction to determine whether a patent 
infringes upon a subsequently reissued patent, the objection 


) 
vw 


of infringement being set up by way of defense to a 
suit under a contract. The issue is not upon the validity 
of the patent, but is exclusively upon the question of in- 
fringement. It has been held that the issue-of infringement, 
even when set up by way of defense, is not within the juris- 
diction of a State Court. 

Parkhurst vs. Kinsman, 2 Halst., Ch., 600. 

That case and the doctrine asserted by it are cited and 
recognized by SHARSWOOD, C. J., in Slemmer’s Appeal, 8th 
P. F. Smith, 163. 

The Master therefore feels compelled to adhere, on these 
two points, to the views stated in his Report. The ques- 
tion being one of law, if error there be, the Court, to whom 
this report is submitted, will correct it. But if the defense 
of infringement be not barred, either by the interlocutory 
decree, or the want of jurisdiction in the Court, it still 
remains to be said that a Court of Equity will not permit 
the defendants to take advantage of their own wrong by 
setting up as a defense to their liability under their contract 
with: the plaintiff a technical invalidity in the plaintiff's 
patent which was the result solely of the defendants’ fraud, 
and which was created by them long after the date of the 
contract and for the very purpose of enabling them to avoid 
the fulfilment of their obligations under the contract. 
Indeed, the Stark patent as reissued, at the defendants’ 
instance, is open to a much graver objection than any which 
can be urged against the plaintiff's patent. Under the Act 


. of 1836, the Stark patent may at any time be repealed by 


scire facias at the suit of the United States, for the fraud to 
which it owes its reissue. 

Mowry vs. Whitney, 14 Wall., 434. 

Mr. Biddle also contended that the Master erred in 
reporting that the defendants should assign the Stark patent 
to the plaintiff. As to this the Master can only say that 
after a careful reconsideration of the case he feels compelled 
to adhere to the views stated in his Report. 
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The Master also had the benefit of a minuteand searching 
criticism of his account (“ Exhibit A”), which was very 
clearly and forcibly presented by Mr. Ackley, with the 
assistance of the defendant, H. S. Hale, and Mr. Roberts, 
the defendants’ book-keeper. 

The defendants’ books were produced before the Master, 
and were referred to in support of the objections. The ob- 
jections [which are written in red ink on the copy of 
“ Exhibit A,” filed herewith] may beclassified as follows :— 


[—That the Master allowed the plaintiff royalty upon 


the springs sold with the bedsteads. 


II. That the Master allowed the plaintiff royalty upon 
bedsteads finished with mirrors and ebony stripes. 


Upon these two points, the Master adheres to the views 


stated on page 10 of his Report. 


I1].—That some of the bedsteads charged against the 
defendants, though ordered, were not delivered nor paid for. 
1V.—That some bedsteads having been sold and deliv- 


ered were afterwards returned by the purchasers. 


V.—That some bedsteads having been sold were after- 
vards, at the purchasers’ request, exchanged for other 


bedsteads. 


In each of these cases, the evidence of the non-delivery, 
return, or exchange of the particular bedsteads, were 
entries in the defendants’ books. The Master holds that 
the plaintiff’s right to royalty, under the terms of the con- 
tract, attached when each sale was made: and that no sub- 
sequent return or exchange of the article sold can be per- 
mitted to deprive the plaintiff of his royalty. 

The Master has given the defendants credit in ‘“ Exhibit 
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C,” hereto annexed, for each item in “ Exhibit A” which 
they have shown not to have been delivered. 


VI.—That the Master has in many instances charged the 
defendants twice over with the sales of the same articles, by 
taking from different books entries relating to the same sale. 


The Master has, in “ Exhibit C,” credited the defendants 
with all the erroneous charges which were provéd under 
this head. 


VII.—That the Master has included in many items 
charges for boxing, or for work, or for articles of furniture, 


not subject to royalty. 


The Master has carefully examined each of the items 
under this head. In each instance there was in the de- 
fendants’ books a lumping charge, including the bedstead 
and the articles not subject to royalty. The burden of 
keeping the account being on the defendants, and there 
being no means of ascertaining the prices charged on the 
several articles, the Master was compelled to charge the 
defendants with the lump sum. 


VIII.—That the Master, in some items, has charged the 
defendants with royalty upon a.cucles other than bedsteads. 


The Master has charged the defendants (No. 72) with 
$30.00 for a plain bed, sold to Mr. Thomas, the entry in 
the sales-book appearing to so read, but the defendants 
have shown that the entry really was “ 3 in. pine board” 
sold to Mr. Thomas for 30 cents. The Master has credited 
the defendants, in ‘* Exhibit C,” for this error, and also for 
a crib which was not subject to royalty. 


IX.—That the Master has charged the defendants with 
the returns from the Boston store, at list prices; and with 
the returns of the Baltimore store, at net prices. 
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In each case the Master charged the defendants with 
the actual prices appearing on the face of the returns; but 
it being admitted before the Master, during the discussion 
of this objection, that the Baltimore agent deducted 33% 
per cent. from each sale, without stating it on the face of 
the return, the Master surcharges the defendants with 


royalty on that amount. 


It must be added in justice to the defendants that they 
have, with commendable frankness, called the Master's 
attention to five sales of bedsteads, and also to many sales 
of springs which had escaped his attention. The Master 
charges them with royalty on those items. 

The Master annexes hereto an account (“ Exhibit C”’), 
showing the additional credits allowed to, and charges 
made against, the defendants. The balance of that 
account, $233.49, being deducted from $6,788 07, the 
balance as found by “ Exhibit A,” leaves $6,554.58, being 
the amount which, with interest from tenth December, 1878, 
the Master finds is due from the defendants to the plaintiff. 
The Master has inserted the last-mentioned amount in the 
first paragraph of the form of decree herewith submitted. 

The Master is of opinion that the defendants’ exceptions, 
so far as they are not sustained by this Supplemental 
Report, are not well-founded, and he respectfully submits 
them herewith, for the consideration of the Court. 


C. STUART PATTERSON, 
Master. 


[There was annexed to this Supplemental Report an 


account, correcting errors in former account. | 
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VI.—OPINION OF COMMON PLEAS UPON 
REPORTS AND EXCEPTIONS. 


EVERITT ws. HALE. 


In Equity. 

Sur Exceptions to Master’s Report. 

Opinion by Tuaver, P. J. April 22, 1882. 

A careful and thorough examination of the Master’s Re- 
port and of the voluminous testimony taken in this case has 
convinced us of the correctness of the Master’s findings, 
and that the conclusions oi law which he has reached are 
reasonable, just, and entirely in accordance with well-estab- 
lished principles of equity. No doubt whatever rests upon 
our minds of the bad faith of the defendants in their deal- 
ings with the plaintiff. It is proved by a mass of testimony 
and a concurrence of circumstances which establishes it 
beyond the possibility of a doubt. Their own uncontra- 
dicted acts, letters, and oral communications, convict them 
of it so plainly that it is incapable of denial. An attentive 
perusal of the testimony leaves it a self-evident fact which 
requires neither argument nor demonstration to establish 
it. They not only broke their express covenant to account 
justly with the plaintiff, and to pay him monthly his stipu- 
lated percentage of the sales, but the evidence shows that 
they entered into a fraudulent conspiracy, the successive 
steps in which brought them to the borders, if not actually 
within the lines, of criminal responsibility. The object of 
this conspiracy was to deprive the plaintiff of all benefit of 
his own invention and to appropriate it exclusively to them- 
selves. The means by which it was to be accomplished 
was the purchase of the Stark patent, which Mason, their 
own counsel, testified was not infringed by the plaintiff’s 
patent, the fraudulent reissue of that patent with such 
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cunning devices that it should be made “to cover entirely 
“the Everitt bedstead,” and a secret assignment by Stark to 
themselves of that which they already owned ; to be followed 
by false and covinous notices to and sham suits against 
themselves, brought under their own instructions and 
by their own counsel. All this was duly carried out, 
was duly discovered by the plaintiff, and is established 
in all its details in the evidence. The defendants now com- 
plain that the Master has reported that they can not be 
permitted in equity to avail themselves of this fraud, and to 
consummate it by being allowed to set up this fraudulent 
instrument as a defense to the plaintiff's demands. Nothing 
can be plainer than that upon the state of facts here exhib- 
ited the plaintiff is entitled by some form of decree to be 
protected against a deed obtained in the pursuit of this 
fraudulent and injurious purpose. Sometimes equity affords 
this protection by requiring the delivering up and cancella- 
tion of the fraudulent instrument, sometimes by a perpetual 
injunction against the use of it. What substantial difference 
does it make to the defendants whether the plaintiff 1s pro- 
tected by such a decree or by a decree requiring him to 
assign the reissued patent to the plaintiff? The Master 
has proceeded upon the well-established principle that one 
who has a common interest with and a confidential relation 
to another can not avail himself of an outstanding or hos- 
tile title or incumbrance to the prejudice of his fellow. 
Much less can he create one himself. Where he has acted 
in good faith he will in equity be held to be a trustee of a 
title obtained for the common benefit, and will be entitled 
to be reimbursed a proportionate part of the expense of 
acquiring it; but where he has obtained it for the purpose 
of defrauding his partner in the adventure he can neither 
claim any benefit from it himself nor demand indemnity for 
his outlay. In such cases the wrongdoer is held in equity 
to be a trustee ex maleficio for the interest intended to be 
defrauded, and equity will compel a conveyance to the cestuz 
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que trust without compensation. The maxim that no man 
shall take advantage of his own wrong prevails in equity 
even more strongly than at law, and with regard to actual 
fraud the principles of equity in their application to remedial 
justice are far more comprehensive. Equity will never per- 
mit a person to hold a benefit which he has derived from 
the perpetration of an actual fraud. Neither will it allow 
him compensation for it in any form whatever. © In 
equity no man can set up his own iniquity as a 
defense any more than as a cause of action. Our 
Reports are full of cases of constructive trusts arising ex 
maleficto, and it is well settled by many decisions that 
where an advantage has been gained by an actual fraud, the 
wrongdoer, who is converted into a trustee ex mal/eficto, is 
in no condition to demand indemnity for his outlay. These 
principles have often been applied in this State in various 
forms of procedure in equity and at law. Most frequently 
in actions of ejectment, as in Sharp vs. Brady, 4 Casey, 
433, and Seylor vs. Carson, 19 Smith, 81, and the numerous 
cases there cited by Judge Williams, in which a_ pur- 
chaser acquiring a title by fraud at a sheriff’s sale has been 
held to be a trustee ex maleficto for the person wronged, 
who might recover against him without a return of the 
purchase-money paid. It is often applied in bills guza met, 
of which application O’Neil vs. Hamilton, 8 Wright, 18, is 
an illustration, where a fraudulent grantee was compelled 
to make a conveyance, although he had paid $1000 for 
his title. Such a trust ex maleficio arises whenever a person 
holding fiduciary relations to another abuses the confidence 
reposed in him by taking and claiming for himself prop- 
erty which he ought to have applied to the protection of 


their common interest.. The rule was-clearly laid down by 


Sharswood, J., in Duff vs. Wilson, 22 Smith, 442, and the 

other cases cited by the Master in his report. It is more 

strongly applied in equity than at law, for the maxim there 

is, he who has done iniquity shal] not have equity. It is 
9 
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apparent, therefore, that even if the construction, upon 
which the defendants so strenuously insist, should be put 
upon the 5th and 7th Articles of the Agreement, and it 
should be conceded that their covenants to assign in case 
of failure to comply with their contract extended only to 
improvements made by the parties, their case is no better, 
for they are still, by reason of the actual fraud practiced, 
within the operation of the equitable principle which makes 
them trustees ex ma/leficio, without any title to compensa- 
tion. But in the present case the defendants created 
themselves the very title which is alleged to be hostile 
to the plaintiff’s rights, for without the reissue of 
the Stark patent which /hey obtained the plaintiff 
would have been in no _ danger. The plaintiff is 
entitled therefore to relief and protection against the de- 
fendants’ fraudulent reissue of the Stark patent. He might 
have it by a perpetual injunction against the assignment or 
use of that patent, or he may have it upon the principles 
already adverted to in the form of a decree for a compul- 
The form of the 
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sory assignment of it to the plaintiff 
relief is not very material, for the result is the same in 
either case. The Master has seen fit to recommend the 
latter alternative. In this we think he is fully sustained 
both by reason and authority, and by the evidence in the 
cause, and we see no reason to dissent from his conclusions 
in that respect. 

We are also of opinion that the defendants have no just 
ground of complaint against the Master for the manner 
in which he has settled and stated the account. The 
royalty was by the terms of the agreement chargeable on 
the price of the completed bedstead as a whole, whether 
expensively or plainly finished, and including springs, 
ornaments, and all that constituted the complete bedstead 
when sold. It was not upon any bedstead of a particular 
pattern, but ‘upon all the said patented bedsteads made 
and sold by them.’ We. see no reason to doubt the cor- 
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rectness of the Master’s statement that he has credited the 
defendants in his supplemental report with all the bed- 
steads shown not to have been delivered. It clearly appears 
also upon a careful comparison of the duplicate charges, 
contained in the defendants’ printed statement of those 
charges submitted to the Court, with the supplemental re- 
port submitted by the Master (Exhibit C), that they have 
all been corrected in that report. A careful examination 
of the case and of the forty-three exceptions filed by the 
defendants, has brought us to the conclusion that none of 
the exceptions are sustained. Let a decree therefore be 
drawn up for the plaintiff in the form reported by the Master — 
on page 52 of his report, corrected as to the amount of the 
defendants’ indebtedness according to the result reached 
by the Master in his supplemental report. 
Exceptions dismissed. 


Vil. FINAL DECREE IN COMMON PLEAS. 


And now, April 22d, 1882, this cause came on to be heard 
at this term upon bill, answer, proofs, and the reports of the 
Master, with the exceptions filed thereto on behalf of the 
defendants. And the Court having heard the arguments 
of counsel thereon, upon consideration thereof it is ordered, 
adjudged, and decreed as follows : 


first. That all the said exceptions be dismissed, and that 


the said report of the Master be confirmed. 


Second. Upon the account, as stated, of the defendants’ 
sales under the plaintiff's patent, and the contract of six- 
teenth April, 1874, the defendants are indebted to the 
plaintiff in the sum of six thousand five hundred and fifty- 
four dollars and fifty-eight cents ($6,554.58), with interest 
from tenth December, 1878, the date of the entry of the 
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interlocutory decree in this cause, and the defendants are 
hereby directed to forthwith pay to the plaintiff the said 
sum of six thousand five hundred and fifty-four dollars and 
fifty-eight cents, with interest as aforesaid. 

Third. ‘The defendants are hereby directed forthwith to 
assign and deliver to the plaintiff the Letters Patent for an 
improvement in folding bedsteads, numbered 148,940, and 
dated twenty-fourth March, 1874. 


Fourth. The defendants are hereby directed to forthwith 
assign and deliver to the plaintiff the following Letters 
Patent, to wit: Number 159, 908, granted sixteenth Feb- 
ruary, 1875, to H. W. Curtis; Number 181,450, granted 
twenty-second August, 1876, to C. Kilburn; Number 
182,465, granted nineteenth September, 1876, to S. D. New- 
comb; and Number 210,777, granted tenth December, 1878, 
to Henry S. Hale. 


Fifth. The defendants are directed hereby forthwith to 
assign and deliver to the plaintiff the reissued patent num- 
bered 8,161, and granted ninth April, 1878, to Andrew 
Stark. 


Sixth. The costs of the cause are directed to be paid by 
the defendants 
ie ooo 
lpril 22, 1882. 


Vill. ASSIGNMENT OF ERRORS IN SU- 
PREME COURT, UPON APPEAL. 


1. The Court erred in dismissing the defendants’ excep- 
tions to the Master’s report. 


2. The Court erred in confirming the Master’s report. 
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3. The Court erred in not confirming and sustaining the 


defendants’ exceptions to the Master's report. 


4. The Court erred in not dismissing the Master’s report. 


5. The Court erred in decreeing that the defendants were 
indebted to the plaintiff in the sum of six thousand five 
hundred and fifty-four dollars, with interest from December, 
1878, and directing them to pay the same to the plaintiff 
forthwith. 


6. The Court erred in decreeing and directing that defend- 
ants forthwith assign and deliver to the plaintiff the Letters 
Patent for an improvement in folding bedsteads, numbered 
148,940, and dated twenty-fourth March, 1874. 


7. The Court erred in directing and decreeing that defend- 
ants. forthwith assign and deliver to plaintiff the following 
Letters Patent, to wit: Number 159,908, granted sixteenth 
February, 1875, to H. W. Curtis; Number 181,450, granted 
twenty second August, 1876, to C. Kilburn; Number 
182,465, granted nineteenth September, 1876, to S. D. New- 
comb, and Number 210,777, granted tenth December, 1878, 
to Henry S. Hale. 


8. The Court erred in directing and decreeing that defend- 
ants forthwith deliver to the plaintiff the reissued patent, 
Number 8,161, and granted ninth April, 1878, to Andrew 
Stark. 


9. The Court erred in directing and decreeing that the 
costs of the cause be paid by defendants. 


10. The Court erred in not decreeing that the costs of 
the cause be paid by plaintiff. 
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IX. OPINION AND JUDGMENT OF THE 
SUPREME COURT OF PENNSYLVANIA, 


On the Appeal of Hale et al. (delivered January 29, 1883). 


HALE & KILBURN 
MANUFACTURING COMPANY'S 
APPEAL. 


| Appeal from decree of Com- 
mon Pleas, No. 4, of the 


County of Philadelphia. 
In Egutty. 


Per Curtam. 


Notwithstanding the full and able argument of counsel 
for the appellants, we are unable to discover any error in 
this decree. The evidences of fraud on the part of the com- 
pany are so manifest as to fully vindicate the conclusion of 
the Court and to justify the decree. 


Decree affirmed and appeal dismissed at the costs of the 
appellants. 
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X. PETITION OF HALE ET AL. TO SUPREME 
COURT OF PENNSYLVANIA, FOR 
A REARGUMENT. 


IN THE SUPREME CoURT OF PENNSYLVANIA, EASTERN 
DISTRICT. 


July Term, 1882. No. go. 


Appeal of the Hale & Kilburn Manufacturing Co. 


Henry S. HALE ef al. respectfully present this their pe- 
tition for a reargument of the above case so far as concerns 
the assignment of the patents, and show as reasons therefor: 


I. That the Stark patent was issued on the 22d day of 
August, 1865, whereas the patent to Everitt, the plaintiff 
below, was issued on the 24th day of March, 1874, almost 
nine years thereafter. 


Il. That the evidence shows that the appellants pur- 
chased the Stark patent by advice of counsel to avoid an 
ection for infringement, with their own money, after notice 
to Everitt that it was desirable to purchase said patent, 
and Everitt had declined to join them in the purchase 
thereof. 


III. That at most equity will consider the Stark patent 
as a joint asset, and the plaintiff does not charge more than 
this in his bill, as appears from the following statement in 
paragraph g of the amended bill: ‘And your orator 
charges that the relation which existed between the said 
defendants and himself were such that they could not, during 
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the existence thereof, acquire title to said Stark’s patent 
adversely to your orator; but they must be presumed to 
have acted for the joint interest of all interested in the 
manufacture of folding beds under the said agreement.” 


IV. That the appellants deny, and there is no evidence 
to show, that the patents ordered to be assigned with the 
Stark and Everitt patents are improvements on Everitt’s 
bedstead, and subject to assignment by the terms of the 
agreement. 


V. That counsel for appellants had not sufficient time 
allowed them for the argument and discussion of these 
questions before the Court. 


GEORGE W. EIDDLE, 
Of Counsel for Appellee, 
The Hale & Kilburn Mfg. Co. 


Jan. 30, 188}. C. KILBurv, Pres. 


XI. PETITION OF HALE ET AL. TO THE 
CHIEF JUSTICE OF PENNSYLVANIA 


For a Writ of Error to the Supreme Court of the United States. 


To the Honorable Ulysses Mercur, Chief Fustice of the 
Supreme Court: 


The Petition of Henry S. Hale, Artemus Kilburn, J. 
Warren Hale, Cheney Kilburn, and Warren Hale, who 
survived H. W. Curtis, with whom they traded as Hale, 
Kilburn & Company and the Hale & Kilburn’ Manufac- 
turing Company, respectfully showeth— 
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That your petitioners brought suit into the Supreme 
Court of Pennsylvania for the Eastern District, to July 
Term, 1882, No. go, by writ of Certiorari to and appeal 
from a decree of the Court of Common Pleas of Philadel- 
phia, No. 4, of September Term, 1878, No. 564, in which 
suit in said Supreme Court your petitioners were appellants, 
and defendants in the said Court of Common Pleas, and 
Elisha E. Everitt was appellee in said Supreme Court, and 
complainant in said Court of Common Pleas. 

That the said suit in said Court of Common Pleas was by 
Bill in Equity, charging among other things that your peti- 
tioners were bound and legally liable to deliver and assign 
to the plaintiff, Elisha E. Everitt, sundry Letters Patent 
granted by the United States, respectively to wit: No. 
159,908, granted 16th February, 1875, to H. W. Curtis : 
No. 181,450, granted August 22d, 1876, to C. Kilburn; 
No. 182,465, granted September roth, 1876, toS D. New- 
comb; No. 210,777, granted December roth, 1878, to Henry 
S. Hale, and No. 8,161, granted April oth, 1868, to Andrew 
Stark ; and were also liable to account to the plaintiff for 
royalty on certain articles manufactured by your petitioners, 
and further prayed an injunction to restrain your petitioners 
from manufacturing said patented articles under said 
patents. And your petitioners averred in their answer 
that they were not liable as charged, because the claim and 
demand of the plaintiff, Elisha E. Everitt, was founded 
upon a patent which was an infringement of the patents 
owned by your petitioners, and was invalid and void, and 
that many of the said manufactured articles were not manu- 
factured under the patent of the said plaintiff. 

That the said Court of Common Pleas, of Philadelphia 
County, rendered judgment against your petitioners on the 
22d day of Apri!, 1882, in the sum of six thousand five hun- 
dred and fifty-four dollars and fifty-eight cents ($6,554.58) 
with costs, and further ordered, adjudged and decreed that 
your petitioners. should deliver and assign to the plaintiff, 
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Elisha E. Everitt, the aforesaid Letters Patent belonging to 
your petitioners, and further enjoined your petitioners from 
manufacturing said articles as aforesaid under the patents 
owned by them. 

That on the twenty-ninth day of January, 1883, the 
Supreme Court of Pennsylvania, sitting at Philadelphia, 
ordered said judgment to be affirmed, and afterwards, on 
the twenty ninth day of January, 1883, the said judgment 
was duly entered and recorded in the Eastern District of 
Pennsylvania aforesaid. 

That the said judgment of the said Supreme Court is a 
judgment of the highest court of record of the Common- 
wealth of Pennsylvania. 

That the judgment of the said Court is final. 

That the right, title, privilege and immunity claimed by 
your petitioners, defendants and appellants aforesaid, were 
claimed under the Constitution of the United States, 
Article I, Section 8, providing, among other things, that 
Congress shall have power to promote the progress of 
science and useful arts by securing, for limited times, to 
authors and inventors the exclusive right to their respec- 
tive writings and discoveries, and Article III, Section 2, of 
said Constitution, providing that the judicial power of the 
United States shall extend to all cases in law and equity 
arising under the Constitution and laws of the United 
States, and under the Statute laws of the United States, 
referring to the said subject matters, all of which appears 
of record. That the decision and judgment of the Supreme 
Court of Pennsylvania aforesaid was against the right, title, 
privilege and immunity so claimed. 

Chat the said Court of Common Pleas of Philadelphia 
and the Supreme Court of Pennsylvania have and had no 
jurisdiction over the subject matter of the controversy, but 
that the jurisdiction is, by the Constitution and the Statute 
law of the United States, exclusively vested and cognizable 
in the Federal Courts, and therefore the said proceedings 
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and judgment aforesaid are null and void, and contrary to 
the Constitution and Statute law of the United States in 
the premises. 


Your petitioners therefore pray for the allowance of a 
writ of error to the Supreme Court of Pennsylvania, in 
order that the said judgment of the Supreme Court. of 
Pennsylvania may be re-examined and reversed or affirmed 
inthe Supreme Court of the United States. 

And they will ever pray. - 


(Signed) Henry S. HALcgE, 
ARTEMUS KILBURN, 
J. WARREN HALE, 
CHENEY KILBURN, 
WARREN HALE, 
who survived H. W. Curtis, with whom they traded as 
Hale, Kilburn & Company. 


THE HALE & KILBURN MANUFACTURING Co., 


[SEAL] By CHENEY KILBuURN, President. 


Attest : 
J. WARREN HALE, Secreéary. 


[ Affidavits in usual form annexed. ] 


IN THE 


SUPREME COURT 


OF THE UNITED STATES. 
October Term, 1883. No. 


Henry S. Hate, ef a/.. anD THE Hace & KILBURN 
MANUFACTURING COMPANY, 
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IN ERROR TO THE SUPREME COURT OF PENNSYLVANIA. 


Brief of the Defendant-in-Error, in reply to 
argument for the Plaintiffs-in-Error upon th 
Motion to dismiss the Writ of Error for want 


of jurisdiction, etc. 


WENDELL P. BOWMAN, 
J. HUBLEY ASHTON, 
E. COPPEE MITCHELL, 
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IN THE SUPREME COURT OF THE UNITED 
STATES. 


October Term, 1883. No. 


CHENEY KILBURN, and WARREN HALe, who survived 
H. W. Curtis, with whom they traded as HALE, KIL- 
BURN & ComMPANy, and the Hate & KILBURN MANU- 
FACTURING COMPANY, Plaintiffs-in-error, 


ITmenry S. Hate, ArtTeMus KILBURN, J. WARREN HALE, 


nS 


KuisHa K. Everirr, Defendant-in- error. 


BRIEF of the Defendant-in-error. in reply to the 
Argument for the Plaintiffs-in-error upon the 
Motion to Dismiss the Writ of Frror for want 


of Jurisdiction, ete. 


In the ‘‘Statement of the Case”’ given by us in our brief, 
we referred to the various portions of the record which sup- 
ported our averments of fact. It was impossible for us to 
know, in advance of some statement from the counsel for the 
plaintiffs-in-error, the points upon which they intended to 
rely to maintain the jurisdiction of the Court. Now that we 
have their Brief, we are enabled to be more definite than 
before in pointing out to the Court the grouads of our motion 
to dismiss. We beg leave, therefore, to present this reply ; 


ind we will follow the argument made by the plaintiffs-in- 


‘ 


error point hy point, 


FIRST. 


They say that the validity of the Everitt patent 
and the question of its anticipation by prior 
patents is directly raised by the pleadings in 
this cause. 


The bill contained no averment that Everitt’s patent was 
valid. It is true that in the seventh paragraph of the 
answer (see Copies of Record filed herewitn, page 12) and the 
eighth paragraph of the answer (/6., p. 15) the plaintiffs-in- 
error did argumentatively, and as an inducement to other 
averments, say that the plaintiff’s patent was invalid and 
utterly worthless; but the zsswe made by the answer was 
upon the allegation of the bill, in its eighth paragraph, that 
the plaintiffs-in-error had purchased the Stark patent with 
the purpose and intent of defrauding the defendant-in-error. 

The answer admitted that the plaintiffs-in-error had ob- 
tained the control of the Stark patent referred to in the bill, 
but denied the fraud imputed to them in the bill, ‘Sand they 
deny that the same was done fraudulently, but on the contrary 
the sard purchase and contract were made in perfect good 
Ffaith’’ (Lbid., p. 18). 

The issue thus made by the pleadings was that of fraud 
on the part of the plaintiffs-in-error in securing control of 
the patents referred to. 

That issue the Master, in his report, found in favor of the 


defendant in-error as follows: 


‘The Master, therefore, finds that the defendants’ negoti- 
ations with Stark were concealed from the plaintiff, that he 
was not offered an opportunity to participate in the purchase 
of the Stark patent, and that the defendants secretly pur- 
chased that patent in their own right for the purpose of 


using it aS a means to compel the plaintiff either to abandon 
his patent or to so modify his contract with them as to let 
them manufacture under his patent for a diminished royalty. 
That this action of the defendants was an actual fraud upon 
the plaintiff is too clear for argument ”’ (Zbid., p. 66). 

The Master reported, upon these grounds, that the defen- 
dants below be directed to assign to the plaintiff the Stark 
patent and all their. rights thereunder, as prayed in his 
amended bill (Zdzd., p. 69). 

It 1s to be observed, moreover, that nowhere in the answer 
is the invalidity of the plaintiff's patent set up as a defense 
to the relief which is prayed. On the contrary, in the ninth 
paragraph of the answer (Zézd., p. 15), the plaintiffs-in-error 
confess judgment and submit to a decree of the Court as to 
all the prayers of the bill, except that part of the second 
prayer which requires that they should assign to Mr. Everit 
the patents for improvements. ‘The interlocutory decree 
made upon the bill and answer (see Copies of Record 
filed herewith, p. 15) recites this confession of judgment 
contained in the answer, and was made expressly upon that 
ground. How, then, could the validity of the patent be a 


question raised by the pleadings, since the pleadings them- 
selves withdraw the question from the consideration of the 
Court? ‘This was the view taken of the subject by the 
Master in his report (see Copies of Record filed herewith, p. 
88), in which he expressly held that the State Courts have 


no jurisdiction to determine the question as to the validity 
of the patent or to decide the question of infringement. 

In the 25th exception to the Master’s Report filed by the 
plaintiffs-in-error, they objected to his ruling upon this 
subject ; whereupon, in his supplementary report (see Copies 
of Record filed herewith, p. 81, et seq.), the Master reiterates 
his conclusion, and gives his reasons for it very clearly. And 
he distinctly holds that the question of the validity of the 
plaintiff’s patent and of its infringement upon the Stark 
patent zs immaterial in this case (/did., p. 81, et seg.). The 


portion of the Master’s supplementary report above referred 
to is conclusive that the State Court did not pass upon the 
validity of the plaintiff's patent, nor upon the question of 
infringement, but that they positively refused to do so, inas- 
much as, so far from being necessary, it was not even in- 


eidentally material to the decision of the case. 


SECOND. 


Plaintiffs in-error say, that the Court had no 
jurisdiction to grant the injunction in this case. 


lL. It should be observed that no Federal question was raised 
or decided by the State Court on the subject of the injunc- 
tion, inasmuch as the _ plaintiffs-in-error, by their answer 
above mentioned, withdrew the question of injunction from 
the consideration of the Court. [Even if it should be held 


} 


that the State Court had no jurisdiction to decree the Inyunc- 


tion, the result of the pleadings would simply be to make 
the injunction void for want of surisdiction, and not to give 
the plaintiffs-in-error aright to review the judgment of the 
Court upon a question which they expressly withdrew from 
its consideration by the confession of judgment, and which, 
consequently, was never decided. How could the Court 
pass upon the question whether or not the plaintiff was 
entitled to the injunction, when the question was expressly 
withdrawn from it by the persons tO be affected by it ¢ If 
the plaintiffs-in-error had so framed their pleadings as to 
cause the State Court necessarily to consider the question 
whether there should be an injunction, then it might be said 
with some force that the jurisdiction of the Court to decide 
such a question would be involved in the granting of the 
decree; but it would be a mockery of justice to allow a 


party to a litigation, by his confession, to withdraw, what he 


now claims to be, a vital point from the consideration of 


the Court—to confess judgment upon that point—and then 


to ask that that judgment should be reviewed in a Court of 


appellate jurisdiction. The decree of the State Court grant- 
ing the injynction may be void for the want of jurisdiction, 
but after the confession of judgment by the plaintiffs-in- 


error, it is not reviewable. 


II. Moreover, under the circumstances of this case, the 
injunction which was granted was within the power of the 
State Cou’. The decree, so far as the injunction is con- 
cerned, is in these words :— 

(See Copies from the Record filed herewith, p. 16). | 


‘“ And it is further ordered that an injuction issue directed to 
‘‘the defendants, commanding and enjoining them not to dispose 
‘‘of the said patent and improvements thereon tc any person or 
‘‘persons other than the plaintiff, and from manufacturing bed- 
‘¢steads and other furniture under the said patent, and from selling 
‘‘any bedstead made under said patent and improvements, manu- 


‘‘factured after the date of this decree.’’ 


Now it might well be said to one who had previously 
enjoyed the right to manufacture under a patent, by reason 
of having an interest in the patent, ‘* You have no longer 
‘‘any interest in this patent. You have forfeited it, and 
‘* you must no longer manufacture bedsteads and other fur- 
‘‘niture under this patent.” That would not prevent the 
persons enjoined from manufacturing bedsteads of the same 
kind, if they had any right to do so other than that which 
they obtained by reason of their interest in the patent. It 
did not decide that the patent was valid. It did not decide 
that manufacturing bedsteads of the same kind would be an 
infringement of the patent. It simply declared, as the Court 
had a right to do, that the contract relations of the plaintiffs- 
in-error to that patent had ended, and that they had no 
longer any right to make use of it in the manufacture of 
bedsteads. At the time the decree was granted, the plaintiffs- 
in-error had been carrying on the business of manufacturing 
bedsteads under this patent for some years, and it was repre- 
sented to the Court of Common Pleas that they might have 
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on hand a stock of bedsteads which they had lawfully made 
while they had a right to use the patent, and therefore that 
the decree ought not to prevent them from selling such bed- 
steads as they had made before its date, but only to end the 
claim of the plaintiffs in error to manufacture under the 
patent in the future. This view was adopted by the Court, 
as will: be seen by looking at the terms of the decree. It 
forbids any further manufacturing, but forbids selling only 
those bedsteads ‘‘ manufactured after the date of this decree.”’ 
The distinction between making bedsteads, and selling those 
already made, is an important one, and seems to have been 
entirely lost sight of by the plaintiffs-in-error in their brief 


of argument upon this motion 


THIRD. 


Plaintiffs-in-error say, ‘‘The Court below had no 
“jurisdiction to make a decree, ordering defendants 
“to pay to the plaintiffs, inter alia, $979.88 for the 
‘sale of bedsteads and articles of furniture made by 
‘‘them under the plaintiff’s patent after the con- 
“tract relations between the parties had been 
‘determined. 


As to this it will be seen by reference to the Master’s 
report and the testimony, that the plaintiffs-in-error have 
entirely misapprehended the action of the Master, because 
they have overlooked the distinction just referred to between 
making bedsteads and selling those already made. The 
decree of the Common Pleas was made Dec. 9, 1878 (pp. 
15, 16). The account taken by the Master comes down to 
March 6, 1879. If then the defendants were stopped by an 
injunction from making bedsteads on the 9th of December, 
1878, how could any account be taken of such bedsteads 
made after that time? None could be manufactured under 
the patent. The whole case shows that the account taken 


hy the Master, of bedsteads sold after the date of the decree, 
must have been of bedsteads manufactured by the plaintiffs- 
in-error under the Everitt patent, before the termination of 
the contract relations between them. It is believed there 
are yet some bedsteads manufactured under the contract 
and before it was ended, not sold until after March 6, 1879, 
for which the plaintiffs have given no account, and for which 
they must still account in the Court of Common Pleas of 


Philadelphia. 


FOURTH. 


The plaintiffs-in-error say, ‘‘ That the Court had 
‘‘no jurisdiction to find that the Everitt patent did 
‘‘not infringe the Stark patent as originally granted, 
‘but that the Stark patent had been reissued so as 
‘to cover the Everitt patent, and thus render the 
‘latter patent an infringement of the reissued Stark 
‘“natent, and to decree on this ground that the 
“defendants reassign the Stark patent to the 
“plaintiff.” 


] 


The decree is stated accurately enough. It is true that 
the Court did order the. plaintiffs-in-error to reassign the 
Stark patent to Mr. Everitt, but not upon the ground given 
by the learned counsel for the plaintiffs-in-error in their 
brief. They were ordered to assign the Stark patent because 
of the fraud which they committed, and which is fully set 
forth in the Master’s report (see Copies of the record filed 
herewith, pp. 35, et seg.) concluding as follows on p. 65:— 

The falsity of the defendants’ answer as to assignment of the 
Stark patent ; the conflict between their testimony and that of 
the plaintiff and Mr. Stevens; the contradiction of their testi- 
mony on other points, by their own letters ; and their conspiracy 
with Mr. Mason and Mr. Stevens, forbid the Master to credit 
their testimony as to their purchase of the Stark patent in good 


faith, and after notice to the plaintiff. If the Master were other- 
wise in doubt, as he is not, the admissions of the defendant, H. S. 
Hale, and of Mr. Mason, with regard to the want of practical 
value in the Stark patent in its original form, and the purpose of 
defendants to buy it to reissue it, so as to cover the Everitt 
patent, would convince him that the defendants could not have 
offered the plaintiff the opportunity of participating in that 
purchase. 

The Master therefore finds, that the defendants’ negotiations 
with Stark were concealed from the plaintiff; and that he was not 
offered an opportunity to participate in the purchase of the Stark 
patent; and that the defendants secretly purchased the patent in 
their own right for the purpose of using it as a means to compel 
the plaintiff either to abandon his patent, or to so modify his con- 
tract with them as to let them manufacture under his patent for a 
diminished royalty. ‘That this action of the defendants was an 
actual fraud upon the plaintiff is too clear for argument. The rule 
of equity upon this subject is perhaps best stated in the American 
Notes to Keech vs. Sanford, 1 Leading Cases in Equity, p. 92, in 
these words :—‘* Wherever one person is placed in such relation to 
another, by the act or consent of that other, or the act of a third 
person, or of the law, that he becomes interested for him, or 
interested with him, in any subject of property or business, he is 
prohibited from acquiring rights in that subject antagonistic to the 
person with whose interests he has become associated, ... . and 


equity vindicates this in the form of a trust.’”? (Master’s Report, 


The defendants had bought Stark’s patent with an inten- 
tion to use it to cheat the plaintiff, and ¢t was upon this fraud, 
and according to the doctrine of equity based upon the fraud, 
that the Master advised the Court to make the decree that 
the Stark patent be assigned to Everitt. It was upon this 
equity arising from fraud and-upon that alone, that the 
Master’s Report was confirmed by Judge Thayer in the 
Court of Common Pleas (see Judge Thayer’s opinion in 
Copies of the Record filed herewith, p. 87), and it was upon 
the fraud alone, that the judgment of the Supreme Court of 


% 


Pennsylvania afirmed the decree so made. For the fraud 
of the plaintiffs-in-error is the only ground mentioned in the - 
short per curtam opinion (see Copies from the Record filed 


herewith, p. 94). 


We have not undertaken to argue in any way the question 
whether the State Courts were right or wrong in their judg 
ment upon the case as presented to them. It is not material 
here. If they should go entirely astray upon questions 
exclusively within their jurisdiction, it might be matter of 
regret, but the Supreme Court of the United States cannot 
be called upon to correct such errors. 

We have confined ourselves rigidly to the one point in 
issue upon this motion; 7. e., whether there was a Federal 
question passed upon by the State Court and material to 
the determination of the case—and we confidently submit 
that there was none. 

J. Huspitey ASHTON, 
E. CoprpgEE MITCHELL, 
WENDELL P. BowMAN, 


ounsel for Defendant-in- Error. 


IN ERROR TO THE SUPREME COURT UF PENNSYLVANIA. 


Motion of Defendant-in-Error to dismiss the writ 
of error, etc., and Brief in support of the 


Motion. 


J. HUBLEY ASHTON, 
E. COPPEE MITCHELL. 
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IN THE SUPREME COURT OF THE UNITED 
STATES. 


October feria, TSS}. No. O51. 


Henry S. Hate, ARTEMUS KILBURN, J. WARREN HALE, 
CHENEY KILBURN, and WARREN HALE, who survived 
H. W. Curtis, with whom they traded as HAs, KIL- 
BURN AND CoMPANY, and the HALE & KILBURN MANU- 
FACTURING COMPANY, /7laintiffs-in-error, 
US. 


EvIsHA FE. Everitr, Defendant-in-error. 


Now, to wit, November 8, 1883, comes Elisha E. Everitt, 
the defendant-in-error in the above entitled cause, by his 
counsel, appearing specially herein for the purpose of this 
motion, and moves the Court to dismiss the writ of error in 
the above-entitled cause on the ground that this Court has 
no jurisdiction therein, inasmuch as no Federal question is 
presented in the record accompanying the said writ returned 
from the Supreme Court of Pennsylvania, which is cog- 
nizable in the Supreme Court of the United States; or to 
affirm the judgment of the Supreme Court of Pennsylvania, 
in the said cause, on the ground that although the said 
record may show that this Court has jurisdiction, it is 
manifest that the writ of error was taken for delay only, 


(1) 


ind that the question on which the jurisdiction depends ts 


so frivolous as not to need further argument. 


J. HusLtey ASHTON, 
EK. CoppEE MITrcHELL. woe 
Of Counsel for ELISHA E. EVERITT, 


y ; 4 . . ; Y 44” o 
Leven adant-tu-tvrvor. 


| Defendant-in-error has caused to be printed, for the pur- 
pose of the foregoing motion and the following brief, the , 
material portions of the record filed in this cause. 

These extracts from the record will be handed to the 
Court with the motion and brief. 


The references in the brief are to the pages of the record 


7 “TFT f va 
Drinted 


by defendant-in-error. | 


BRIEF FOR DEFENDANT-IN-ERROR IN SUP- 
PORT OF ABOVE MOTION TO DISMISS THE 
WRIT OF ERROR IN THE ABOVE CAUSE. 


STATEMENT OF THE CASE. 


This is a writ of error to a judgment or decree of the 
Supreme Court of Pennsylvania, rendered January 29, 1883, 
affirming a decree of the Court of Common Pleas, No. 4, 
of the City and County of Philadelphia (rendered April 22, 
1882,) in a suit in equity instituted by the defendant-in- 
error, Elisha E. Everitt, against the plaintiffs-in-error, to 
enforce | 
April, 1874, between him and Hale, Kilburn & Company, 


lis rights under a contract, made on the 16th of 


plaintiffs-in-error, relative to an improvement in WARDROBE 
BEDSTEADS invented by Mr. Everitt, and patented to him 
on March 24, 1874. 


Qn behalf of the defendant-in-errror we have filed a 
motion (of which a copy is given above) to dismiss this 
writ of error for want of jurisdiction under Sec. 709 of the 
Revised Statutes, or to affirm the judgment or decree of 
below under the 6th Rule of this Court. 


It is manifest from an inspection of the record (all the 
material portions of which are printed and submitted with this 
motion and this brief) that no Federal question was decided 
by the Court below on rendering its ;udgment, or decree, 
in this case; and that the writ of error was sued out by 
plaintiffs-in-error, simply for delay, and to avoid the execu- 
tion of the decree of the Court of Common Pleas, as 
affirmed by the Supreme Court of Pennsylvani. 


” 
a 
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[he foundation of the bill filed by Everitt, defendant-in- 
error, on September 24, 1878, in the Common Pleas, was, 
as we have said, a written agreement between him and 
Henry S. Hale, Artemus Kilburn, J. Warren Hale, H. W. 
Curtis, Cheney Kilburn, and Warren Hale, of the city of 
Philadelphia, and there trading as Hale, Kilburn & Company, 
dated April 16, 1874, relative to certain Letters Patent, 
cranted to Everitt, for an improvement in Folding or Ward- 
robe Bedsteads, dated March 24, 1874, and numbered 
145,940. 

This agreement is set forth at length in the bill (see bill, 
record herewith, p. 2). 

It will be noticed that the agreement itself is an exe- 
cuted assignment, by Everitt, of the entire right, title and 
interest in the patented invention for the whole of the 
United States, with a covenant for further assurance, if 
required. 

By this agreement Hale e¢ a/. bound themselves— 

I. To pay to Everitt seven per cent. royalty on the 
wholesale prices received by them for all said patented bed- 
steads made and sold. 

2. To pay to him one-half of the net profits from the 
sale of licenses. | 

3. To account for in writing and pay over whatever was 
due to Everitt at the end of each month. 

4. To keep just and true books of account open to his 
Inspection, showing the number of bedsteads made and 
sold, the prices received, the licenses granted, and the 
amounts received for them. 

5. Lo use all reasonable efforts to promote the sale of 
the bedsteads. 

6. That the bedsteads should be known and advertised 
exclusively as the “ Everitt Bedstead.”’ 

7. That all improvements in said patented bedsteads 
made by any of the parties to the agreement should be 
held and enjoyed subject to the terms of the agreement. 


It was further provided that in case of suits for the 
maintenance of the Letters Patent, Everitt should pay 
half the expenses and Hale e¢ a/. the other half. 

Further, that if Hale e¢ a/. or their assignees should 
fail to account for and pay over moneys becoming due 
to Everitt under this agreement, and continue in such 
default for sixty days after demand, or if they should neg- 
lect to use all reasonable efforts to promote the sale of the 
bedsteads, then they should forfeit all their interest in the 
Letters Patent, and should reassign the same by proper 
instrument in writing to Everitt. 

It was further agreed that if the Letters Patent should 
be adjudged invalid, or to infringe on other patents, 
Hale e¢ a/. might, at their option, surrender to Everitt 
all rights and claims under the agreement, and thereupon 
be released from their covenants. 

These are, in brief, all the material stipulations of the 


agreement. 


The defendants in the bill were the plaintiffs-in-crror 
here, survivors of the firm of Hale, Kilburn & Co., and the 
Hale & Kilburn Manufacturing Company, composed of the 
members of the said firm, to whom the rights of the former 
to the Everitt patents, under the agreement of April 16, 
1874, had been assigned. 

The bill charged that the defendants, since the date of 
the said agreement, had been manufacturing these patent 
bedsteads, and had secured patent rights for several 
improvements thereon; and that the defendants had refused 
to account for large quantities of said patented bedsteads 
made and sold by them, and had refused to pay royalties 
thereon, and had remained in default more than sixty days. 

It charged that the defendants, with intent to defraud the 
plaintiff, Averitt, had purchased from one Andrew Stark a 
patent issued to him, and reissued in his name, for an inven- 
tion similar to the plaintiff’s; that a suit had been begun 


ie 


in the Circuit Court of the United States in the name of 


Stark against the defendants for an injunction to restrain 
them from using the plaintiff’s patent; that this suit was 


commenced and promoted by the defendants themselves, oni 
or some of them, and at their expense ; and that the name 
of the said Stark, as plaintiff therein, was made use of by 
them for the purpose of affording the defendants an excuse 
to hinder and delay the plaintiff in the collection of his said 
royalty, and to enable them to deprive him of his just 
rights under the said patent, improvements, and agreement. x 


The bill prayed :— 

1. That an account be taken of all bedsteads made and sold 
by defendants, and money received therefor, after the date 
of the said agreement, and that they be directed to pay to 
the plaintiff what moneys should upon such account appear 


to be due from them to him. 


2. lThat defendants be ordered to reassign to plaintiff 


said Letters Patent, and all improvements made thereon by 


defendants, and all right to use said patented invention. 


3. [hat the defendants be restrained from disposing of 


said patent, and from making or selling bedsteads under 


the said Letters Patent, or improvements thereon. 


In consequence of later developments, an amendment to 


the bill was allowed by the Court, and filed on the 5th of 


May, 1879 (see record herewith, p. 14). 


By this amendment it was charged that Hale ef a/. claimed 


that as the owners of the Stark patent they had the right 
to manufacture folding-beds substantially in the same man- 


ner as they had been doing under their agreement with the 


plaintiff, without paying the plaintiff anything therefor ; 


that the relations which existed between the defendants and 


the plaintiff were such that the defendants could not, 


during the existence thereof, acquire title to said Stark’s 


’ 


patent, adversely to the plaintiff, but they must be pre- 


sumed to have acted for the joint interest of all inter- 
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ested in the manufacture of folding-beds under the said 
agreement. 
They thereupon added the following prayer for relief: 
“That the said defendants be decreed to assign to the 
plaintiff the said Stark’s patent, and all rights thereunder.’ 


The answer, filed November 22, 1878, admitted the alle- 
gations of the bill, with the following exceptions : 

The answer denied that defendants had refused to account 
for any or all bedsteads manufactured under said agreement, 
and averred that they are now, and have always been, ready 
and willing to account for every article so sold by them. 
Appended to the answer was an account of all bedsteads 
sold since the last account was rendered. That the account 
preceding that appended to answer was accepted by plaintiff 
without objection, and payment made in accordance there- 
with, and a mutual settlement made between them. 

The answer further averred that in the former accounts 
were included, by mistake, many bedsteads not covered by 
plaintiff’s patent, and that the payments made thereon were 
made by mistake. That the account appended to the 
answer also includes many bedsteads not covered by 
plaintiff's patent, distinguished by broadface type, and pro- 
tested that defendants were not liable to pay royalty on 
bedsteads so distinguished. 

The answer denied that plaintiff had ever been refused 
access to their books to ascertain the amount due him. 

It averred that defendants, in person and by attorney, 
tendered to plaintiffan assignment of his patent, but that 
he had refused to receive or accept it, and that defendants 
deposited at the time of filing their answer, said reassign- 
ment in the office of the Prothonotary of the Court of Com- 
mon Pleas, subject to plaintiff’s order. 

They denied that the improvements by them were on any 
of the features covered by plaintiff's patent, but that they. 


were on other parts not in any way connected with the 
claims of plaintiff. 

The answer averred that defendants entered. into the 
agreement with plaintiff, in good faith, believing that his 


patent was good and valid in the law, and not subject to the 
claims of other patents, on which the plaintiff's patent was 


an infringement. That they were obliged to buy at great 
cost one of such patents, belonging to one Andrew Stark, 


and had contracted for the control of another, owned by 
sebeus C. Maine. ¢ 

That before said purchase or contract to control said 
patent rights, the plaintiff was informed of the facts, and 
asked to participate in said purchase, but he refused. 

By the ninth paragraph of the answer the defendants 
confessed judgment and submitted to a decree in favor of 
the plaintiff as to all the prayers of the bill, except that 


part of the second prayer referring to the patents for im- 


provements. 


On December Io, 1878, the Court of Common Pleas 
entered upon the bill and answer an interlocutory decree, 


directing (1) a reference to the Master to take an account 
of the bedsteads manufactured after April 16, 1874, under 
the patent and improvements referred to in the bill; (2) an 


injunction as prayed for; (3) a reference to the Master to 


take testimony upon the matters contained in the 2d prayer 


of the bill, and to report the same and the facts relating 


thereto, and a further decree, etc. 


(See the decree, record herewith, p. 15.) 


The hearings before the Master, under this decree, began 
on December 18, 1878, and lasted until March, 1881. 


His report (which is printed in full in the record sub- 
mitted herewith, pages 19—6g), shows that the evidence, 


which was very voluminous, was sifted and considered with 


the oreatest care. 
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The followed state of facts was developed before the 
Master :— 

The patent of defendant-in-error was granted March 24, 
1874. It was not the first patent on the subject of folding- 
beds; several preceded it, among which was one to Stark, 
dated in 1865. On the 16th of April, 1874, the formal con- 
tract between Everitt and Hale ef a/., which is the founda- 
tion of this suit, was prepared by Hale’s counsel and signed 
by the parties. 

About six months after the agreement was made, and 
after Hale e¢ a/. had fully satisfied themselves of their 
safety in proceeding to expend money in manufacturing 
bedsteads, they commenced active operations under the 
agreement. Every one of the covenants contained in 
the agreement to be kept by Hale e¢ a/. was broken. 
They did not keep just and true books of account. The 
books which they kept were not open to Everitt at 
any time, but were systematically refused to him. Their 
books were not kept to show the items mentioned in 
the agreement. They did not render to Everitt just 
accounts at the end of each and every month, nor did they 
pay him seven per cent. on the wholesale prices received 
by them for the sale of bedsteads. They granted licenses 
and received money therefor, of which they gave him no 
account whatever. They changed the name of the bed- 
stead in the advertisements and circulars, calling it the 
“ Champion Folding Bed,” instead of the Everitt Bedstead. 
And from the very beginning, to use the words of Judge 
Thayer, in his opinion, “they entered into a fraudulent 
conspiracy to defraud Everitt of all benefit of his own 
invention and to appropriate it exclusively to themselves ; 
the successive steps in which brdught them tothe border, 
if not actually within the line, of criminal responsibility.” 
(See the Opinion, record herewith, p. 87.) 

The patented bedstead proved to be a great success. It 
was introduced into all parts of the country, and the manu- 
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facture and sale of it became a large and flourishing busi- 
ness. During the later years, the amount paid to Everitt 
(even with the reductions unfairly taken from him by 
Hale et a/., through their peculiar methods of account- 
ing), was not less than $2400 a year, and Hale e al, 
as early as the summer of 1877, began to conceivea plan 
by which to get rid of paying to Mr. Everitt this large sum 
of money. They employed a mechanical inventor, Asher 
3. Stevens, to get up a new bedstead that would supersede 
Kveritt’s, and enable them to get along without using 
his patent. In the course of his examination of the subject, 
Mr. Stevens saw a drawing of the Stark bedstead in the 
Patent Office Report, and showed it to Hale ef a/, and 
they thereupon directed him to open negotiations with 
Stark, with the view of buying his patent. At the same 
time they directed him to consult their counsel, Mr. Rodney 
Mason, of Washington, and to act under his advice in the 
preparation of a bedstead which, using his own ideas in 
combination with Stark’s, would enable them to build 
folding bedsteads, and to avoid any infringement upon Mr. 
EK veritt’s patent, and thus get rid of him. 

The plans of the plaintiffs-in error were materially for- 
warded by the sudden appearance of Mr. Stark at their 
counting-house in Philadelphia, in February, 1878. They 
concealed his presence in Philadelphia from Everitt until 
after they had bought Stark’s patent for $1000. ‘The pur- 
chase was made on the 23d of February, 1878, on which 
day Mr. Stark gave them an assignment in writing, and 
they gave him $200 in cash, and their due bill for $800 for 
the balance. ‘‘ The Master finds as a fact, that the defen- 
dants below bought the Stark patent, not for the purpose 
of protecting the Everitt’ patent against a possible suit for 
infringement, but for the purpose of so using the Stark 
patent as to defeat the plaintiff’s claim for royalty.” 
(Master's report, record herewith, p. 47). Having secured 
Stark’s patent, Hale e¢ a/. then informed Everitt that Stark 
had been in Philadelphia, and had threatened to sue them for 
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infringement of his rights. They further told him that they 
thought the best plan would be to settle with Stark; 
that they would be obliged to pay royalties to Stark 


now, and that under no circumstances would they be 
willing to pay royalties to two inventors. They said they 
were perfectly willing to continue paying seven per cent. 
for the manufacture of the bedsteads, but no more. They 
said that they had been negotiating with Stark or his agent 
on the subject, and they thought they could persuade Stark 
to be satisfied with five per cent ,if Everitt would reduce his 
amount of royalty totwo. This wasa nice little scheme, and 
if successful, would have resulted in a saving to plaintiffs in- 
error of more than $1700 a year as the result of an invested 
capital of $1000. Their simulated alarm at the appearance 
of Mr. Stark was not easily communicated to Mr. Everitt. 
He had a lively recollection of the care with which 
eminent counsel had examined his patent in the first 
instance, and so was not frightened at the appearance of 
Mr. Stark, and refused to accede to their offers. The whole 
story of this fraud is told in the Master’s report (record 
herewith, pp. 46 e¢ seq.) 

They then conceived another fraudulent scheme. They 
ordered the assignment which Mr. Stark had made to them 
on the 23d of February, 1878, not to be put upon record, 
but that Mr. Stark’s patent, with such modifications as 
would take as much oi Everitt’s invention away from him 
as the skill of their counsel could devise, should be re- 
issued to Stark, as if he were still the owner. They then 
instructed their counsel in Washington, Mr. Rodney Mason, 
to write letters to them, as if he was Stark’s attorney, 
containing threats of litigation if they did not either cease 
their unlawful infringement of Stark’s patent, or agree 
to pay him a royalty. Their counsel in Washington, 
obedient to the orders of the plaintiffs-in-error written 
to him from Philadelphia, sent sham letters as requested, 
which were duly shown to Mr. Everitt, accompanied by 
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expressions of terror from the defendants, who affected to 
look upon Mr. Stark and his threatened lawsuit as the 
means of certain ruin to Mr. Everitt and themselves. Even 
this did not shake his determination and his belief in the 
validity of his patent. 

They then arranged a meeting between their counsel, 
Mr. Rodney Mason, and Mr. Everitt, at which Mr. Mason 
was to represent the character of Mr. Stark’s stern and 
threatening agent, while they took the role of the terrified 
infringers. This mecting was held and the play was 
played all through for the sole benefit of Mr. Everitt and 
to produce an effect upon his mind. It also was unsuc- 
cessful. 

The next scheme seems to have been suggested by Mr. 
‘Henry 5S. Hale, which was that Mr. Rodney Mason, the 
Washington counsel of the defendants, should actually 
institute a suit in the Circuit Court of the United States, in 
Philadelphia, in the name of Mr. Stark as plaintiff, for an 
injunction and account against the plaintiffs in error, as 
infringers of Mr Stark’s patent The sham suit was com- 
menced. The bill was filed and served upon the plaintiffs 
in error, and shown to Mr. Everitt and his counsel for the 
purpose of inducing him finally to consent to reduce his 
royalty in order to settle with Mr. Stark. Even this did 
not succeed in inducing Mr. Everitt to give up his rights. 
[In the meantime the plaintiffs in error had ceased to pay 
Mr. Everitt his royalty monthly and to render him the 
accounts which they were bound to do under their con- 
tract. A period of sixty days after demand elapsed, and 
the default stipulated for in the contract became complete. 


The eaceptions filed to the Master’s report by the plaintiffs- 
in-error, were some 43 in number, and not one of them 
made or mooted any Federal question as arising upon his 
report. 

(See the exceptions, record herewith, pp. 73 e¢ seg.; also 
Master’s Supplemental Report on exceptions, record, p. 80.) 
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The Court of Common Pleas dismissed the exceptions, 
and on April 22, 1882, entered a final decree, in accordance 
with the Master’s report, to the following effect : 

1. That upon the account, as stated, of defendants’ sales 
under plaintiff's patent and the contract of April 16, 1874, 
defendants are indebted tv plaintiff in the sum of $6554.58 
with interest from December 10, #878, which they are 
ordered to pay herewith. 

2. That defendants forthwith assign and deliver to platin- 
tiff the Letters Patent for an improvement in_ folding- 
bedsteads, numbered 148,940, dated March 24, 1874. 

3. That they forthwith assign and deliver to plaintiff the 
foliowing Letters Patent: number 159,908, granted Feb- 
ruary 16, 1875, to H. W. Curtis; number 181,450, granted 
August 22, 1876, to C. Kilburn; number 182,465, granted 
September 19, 1876, to S. D. Newcomb; and number 
210,777, granted December 10, 1878, to Henry S. Hale. 

4. That they forthwith assign and deliver to the plaintiff 
the reissued patept, number 8161, and granted April 9, 
1878, to Andrew Stark. 

(See decree of Court of Common Pleas, record herewith, 


page QI.) 


The decree, as will be observed, directs the defendants 
to assign to the plaintiff his own original patent of the 24th 
of March, 1874; four patents which have been granted to 
the parties to the transaction for improvements upon the 
plaintiff’s bedstead; and the old patent of Andrew Stark, 
fraudulently bought by the defendants, and reissued on the 
gth of April, 1878. 

With regard to these it is sufficient to say that the 
defendants themselves admitted the plaintiff’s right to a 
reassignment of his own patent, and, therefore, no question 
can be made as to it. The four patents for improvements 
are mentioned in the Master's report (record herewith, pp. 
62). He finds that each one of these four was for an im- 
provement in wardrobe bedsteads, and that three of them 
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specifically refer to the plaintiff’s patent by name, and were 
for improvements upon it. 

These four patents were granted to H. W. Curtis, Cheney 
Kilburn, S. D. Newcomb, and Henry S. Hale, and 
the title to them is in plaintiffs-in-error. Three of 
these patentees were parties to the original agreement of 
the 16th of April, 1874, and signed the same ; and it was 
shown in the testimony that S. D. Newcomb was a 
partner with the defendants, interested in their business, 
and was the superintendent of their manufactory. 

The title of the defendants to the Stark patent was the 
subject of full consideration, both in the testimony, in the 


Master’s report, and in the argument upon exceptions 
before the Court. 


The Opinion of the Court of Common Pleas, delivered 
by Judge Thayer, shows that the only questions in the case 
were questions of general equity jurisprudence as to the 
liability of the plaintiffs-in-error to account under their con- 
tract with the defendant-in-error, and the effect of the bad 
faith in their dealings with the defendant-in-error, and that 
no questions of Federal law were decided or discussed by 
the Court of Common Pleas, or entered into the determi- 
nation of the cause by that Court (see Opinion of Judge 
Thayer, record herewith, p. 87). 


From the decree of the Court of Common Pleas the 
plaintiffs-in-error appealed to the Supreme Court of the 
State. 

Their asszguments of error, upon that appeal, are found 
in the record herewith submitted (page 92), and no Federal 
question is stated therein as having been decided or involved 
in the decision of the cause by the Court of Common 
Pleas, or necessary to the decision of the cause by the 
Supreme Court of the State. 
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The Supreme Court of Pennsylvania, upon the assign- 
ments of error, on January 29, 1883, rendered the following 
opinion and judgment: 


“Per Curiam. 


“ Notwithstanding the full and able argument of counsel 
for the appellants, we are unable to discover any error in 
this decree. The evidences of fraud on the part of the com- 
pany are so manifest as to fully vindicate the conclusion of 
the Court and to justify the decree. 

“Decree affirmed and appeal dismissed at the costs of 
the appellants.” 


Certainly the thought never entered the mind of the 
Supreme Court of Pennsylvania that any Federal question 
was decided by this judgment. 

A petition was filed by the plaintiffs-in-error for a rear- 
cument, but no Federal question was stated in that petition 
(see petition, record herewith, p. 95). 

After the return of the. record to the Court of Common 
Pleas, a writ of fevt factas was issued against plaintiffs-in- 
error on the decree of that Court affirmed by the Supreme 
Court, and thereupon the present writ of error was 
applied for. 

The writ was allowed February 7, 1883. 

The petition of the parties for the allowance of the writ 
is printed in the record herewith submitted (page 96). 


ARGUMENT FOR DEFENDANT-IN-ERROR 
THE MOTION TO DISMISS. 


FIRST. 


The rule laid down by this Court on the subject of its 
jurisdiction in such cases, is so well settled, that it seems 
to be a work of supererogation to cite authorities; but 
some of the more recent cases may be mentioned. 

In Dugger vs. Bocock (104 U. S. Reports, p. 596), a writ 
was dismissed for want of jurisdiction, the Chief Justice 
saying, “ The burden is on the appellants to show our juris- 
‘diction, and we cannot entertain the case unless they 
“have done so.”’ 

In Lroughton vs. Exchange Bank (104 U. S. Reports, 

27),the writ was dismissed for want of jurisdiction, because 
no Federal question affirmatively appeared upon the record, 
and the opinion of the State Court showed that their judg- 
ment was upon a ground not involving any Federal 
question. 

In Lrownz vs. Colorado (106 U.S., 95,) the Chief Justice 
gave a more elaborate expression of the opinion of the 
Court on this subject. He said :— 

“If the judgments of the Courts of the States are to be 
“reviewed here for decisions upon such questions, it should 
“be only when it appears unmistakably that the Court 
‘ either knew, or ought to have known, that such a ques- 
“tion was involved in the decision to be made”’ (p. 97). 

And he quotes Mr .Justice Miller, in Avzdge vs. Hoboken 
(1 Wall, 116, 143), thus: ‘‘ The Court must be able to see 
‘clearly, from the whole record, that a certain provision of 
“ the Constitution or Act of Congress was relied on by the 
‘party who brings the writ of error, and that the right thus 


‘claimed by him was denied 
(16) 
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And also quotes Mr. Justice Story, in Crowell vs. Randall 
(10 Pet., 368, 398), where he said that it was “not sufficient 
‘sto show that a question might have arisen or been appli- 
“cable to the case. unless it was further shown on the 
‘record that it did arise, and was applied by the State 
“Court to the case.” 

In Bolling vs. Lesuer (gt U. S., 575) the Chief Justice 
said: “ We cannot re examine the judgment or decree of 
a State Court simply because a Federal question was pre- 
sented to that Court for determination. To give us jurisdic- 
tion, it must appear that such a question was 27 fact decided, 
or that its decision was necessarily involved in the judgment 
or decree as rendered.” 

In Cztzzens’ hank vs. Board of Liquidation (98 U.S., 141) 
it was said: “ To give us jurisdiction, under sec. 709, Rev. 
Stats., it is not only necessary that some one of the questions . 
mentioned in the section should exist on the record, but that 
the decision was controlling in the disposition of the cause” 
(Willams vs. Oliver, 12 How., 125; Adinger vs. Missouri, 
13 Wall, 257). 


SECOND. 


It is respectfully submitted that no Federal question can 
be shown to have been involved in the decision in this case; 
and none was decided. 

It is certainly very difficult for us to anticipate in 
advance what point our adversaries will rely upon to sus- 
tain the jurisdiction ; but, at the risk of aiding them in their 
search for such a question, we must look for it in the whole 
record. 

In the petition of Hale et a/., to the Chief Justice of Penn- 
sylvania, for the allowance of the writ of error (record here- 
with, p. 96), they set forth that “the right, title, privilege and 
‘‘immunity claimed by them” were claimed under the Consti- 
tution of the United States, article I, sec. 8, in relation to 
inventions, and article III, sec. 2, as to the judicial power 
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of the United States, and under the Statute Laws of the 
United States referring to those subjects-matter. To what 
right, title, privilege and immunity do they refer? We 
presume it is to the claim of Hale e¢ a/., stated in the prior 
part of their petition as having been ‘‘averred in their 
“answer, that they were not liable as charged.” Looking 
further back into the petition to see what liability had been 
charged, we find it stated under three heads: (I) that they 
were liable to assign to Everitt certain patents, (II) that 
they were liable to account for certain royalties, and also 
(III) to an injunction. 

To consider these three heads in their order is really to 
scan, the whole record, for there is nothing whatever in the 
case from beginning to end which is not included under 
one or other of them. It is odd, to say the least, that where 
every point in controversy in the case was, as is now averred, 
out of the jurisdiction of the State Courts, the learned coun- 
sel for plaintiffs in-error should have waited during the 
tedious litigation of more than four years, and until their 
clients had met with overwhelming and complete defeat, to 
discover or to suggest such a fatal objection. 

; 
I. As to the “right, title, privilege and tmmunity”’ claimed 
by plaintiffs in-error, to be free from the obligation to assign 
to Everitt certain patents. 

The decree directs Hale e¢ a/. to assign to Everitt the 
following patents: 


No. 148,940, the Everitt Patent. 


2. No. 159,908, issued to H. W. Curtis. 

3. No. 181,450, issued to Cheney Kilburn. 
4. No. 182,465, issued to S. D. Newcomb. 
5. No. 210,777, issued to Henry S. Hale. 
6. No. 8,161, reissued to Andrew Stark. 


The first named ts the original patent of the defen-lant-in- 
error, and about its reassignment to him there is no dis- 
pute. 
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2, 3 and 5 were issued to H. W. Curtis, Cheney Kilburn 
and Henry S. Hale respectively. They were parties to the 
original agreement, on which the suit is founded (record 
herewith, p. 2). 4 was issued to S. D. Newcomb, who was also 
a partner with the plaintiffs-in-error in the manufacturing of 
furniture under these patents, and was the superintendent 
of their factory when they merged into a corporation. The 
decree for the assignment of these patents was prayed for 
and made upon the ground that it was Everitt’s right wzder 
the agreement to have them. . No claim was made on any 
other ground. The clause in the agreement touching this 
point reads as follows: 

“Seventh,—It is further understood and agreed that any 
“improvements in said patented bedsteads which may be 
“made by either of the parties hereto, and any Letters 
“Patent of the United States obtained for such improve- 
“ments, shall be held and enjoyed by said parties of the 
‘second part, under and subject to the terms of this 
“agreement.” | 

The agreement provided for a forfeiture of the rights of 
Hale et a/. in the Letters Patent, and a reassignment of 
the same to Everitt, upon default in paying royalty on the 
manufactured goods. The default occurred, and Hale e¢ a. 
by their answer (record herewith, p. 11) admitted the 
default and the consequent forfeiture. The Master found 
as a fact that these four patents (2, 3, 4 and 5) came within 
the terms of the agreement, and that, wzder that contract, 
the defendant-in-error was entitled to demand and receive 
an assignment of them (record herewith, pp. 61 ¢¢ seq.). 

They were claimed in the bill under the contract as 
“improvements to said patented process.” The answer 
admitted (record herewith, p. 11) that they were for “im- 
“provements in the said bedsteads,’ and that “they 
(respondents) understood the plaintiff. to claim and 
“demand an assignment to him of the patents for such 
“improvements as a right belonging to him under the said 


“ agreement.” 
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The whole controversy found in the pleadings was upon 
the construction and effect of the agreement; and the 
Master, having adopted the construction contended for by 
the bill, directs the assignment to be made. In three of 
these patents the specifications denominate them as im- 
provements on Everitt’s patent by name, and the other 1s 
so clearly such that, although the Everitt patent is not 


mentioned, there is no room for doubt. (See Master's: 


Revort, record herewith, p. 62.) 

If it be said that, as to this last mentioned patent, it was 
necessary for the Master, in order to arrive at the conclu- 
sion which he reached, to enter into the construction of 
the patent, we reply, that, if this be so (which we deny), 
it was merely an incidental or collateral question, which is 
not sufficient to oust the jurisdiction of the State Court, 
as was expressly held by this Court in | 

Flartcll vs. Tilghman, 99 U.S., 547. 
Albright vs. Teas, 106 zd., 618. 

Mr. Justice Woods, in the last-named case, said: “ This 
incidental and collateral inquiry does not change the nature 
of the litigation. it arises solely om the contract, and not 


upon the patent laws of the United States.’ 


As to 6, the reissued patent to Andrew Stark, the case is 
equally clear. 

The averments upon which defendant-in error founded 
his claim to have this patent assigned to him are found in 
paragraph VIII of the bill (record herewith, p. 7) and in 
the amendment to the bill (record herewith, p. 14), and 
they amount to a charge of fraud committed by Hale e¢ ad. 
in the secret purchase of the patent and the subsequent 
use of it to deprive Mr. Everitt of his rights under the 
agreement. 

The seventh paragraph of the answer contains the defense 
made to the charge of fraud. The claim for the assignment 
of this patent was based upon the equitable doctrine 
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stated by the Master in his report (record herewith, pp. 66 
et seq.), to wit: That from the time of the execution of 
the original agreement the parties occupied to each other a 
relation of confidence, and thenceforth it could not be per- 
mitted that either party should acquire any rights preju- 
dicial to the other parties’ interest in the subject of the 
contract. The Master found on this subject that the answer 
of the defendants in relation to the purchase of Stark’s 
patent, and their testimony given before the Examiner in 
support of their answer, were untrue, and continued as fol- 
lows: ‘The falsity of the defendants’ answer as to the 
assignment of the Stark patent; the conflict between their 
testimony and that of the plaintiff and Mr. Stevens; the 
contradiction of their testimony on other points by their 
own letters; and the conspiracy with Mr. Mason and Mr. 
Stevens, forbid the Master to credit their testimony as to 
their purchase of the Stark patent in good faith and after 
notice to the plaintiff. If the Master were otherwise in 
doubt, as he is not, the admissions of the defendant, H. S. 
Hale, and of Mr. Mason with regard to the want of prac- 
tical value in the Stark patent in its original form and the 
purpose of the defendants to buy it and to reissue it so as 
to cover the Everitt patent, would convince him that the 
defendants could not have offered the plaintiff the oppor- 
tunity of participating in that purchase. The Master there- 
fore finds that the defendants’ negotiations with Stark were 
concealed from the plaintiff; that he was not offered an 
opportunity to participate in the purchase of the Stark 
patent, and that the defendants secretly purchased that 
patent in their own right for the purpose of using it asa 
means of compelling the plaintiff either to abandon his 
patent or to so modify his contract with them as to let them 
manufacture under his patent for a diminished royalty ; that 
this action of the defendants was an actual fraud upon the 
plaintiff is too clear for argument.” 

It is impossible to see any Federal question here. The 


averments fro and coz and the decision of the question as 
to this reissued patent, were all based upon the eqguztadble 
doctrine arising from fraud, The opinion delivered by the 
Court of Common Pleas on final hearing,and the opinion 
of the Supreme Court of Penna. in deciding the appeal, all 
base the relief given upon the same f/vavd, and no mention 
of any Federal question was made on the subject of the 
assignment of Stark’s patent by the defendant-in-error, the 
Master, or either of the Courts. As stated by the Master 
in his supplementary report (record herewith, p. 82), the Stark 
patent was reissued as part of a fraudulent scheme in order to 
cover the Everitt patent and to constitute it an infringement 
of the Stark patent reissued, and that whether or not that 
purpose be accomplished is immaterial in the case; and he 
expressly refused to decide the question of infringement as 
not being within the jurisdiction of the State Court (record 
herewith, pp. 82, 83), and as not being material to any 
question at issue. 

In respect to Stark’s patent acquired fraudulently, as it 
was, and the subsequent improvements for which Letters 
Patent were taken out, we submit that they, together with 
the original patent of the appellee, formed a unit under 
the terms of the agreement. It is evident under the testi- 
mony that any one who owned only the plaintiff’s patent, 
could not make and sell bedsteads such as were made by 
the defendants under this agreement at the time the bill 
was filed. If each of the six patents were held by a different 
owner, the consent of each owner would be required for the 
manufacture of a bedstead which would combine or include 
themall. It was evidently the purpose of the agreement that 
all the patents which came into the possession of any one of 
the parties to the agreement, should form a common stock, 
and go or remain together. It would have been a mockery 
of justice to allow the appellants to assign to the appellee 
his original patent and withhold the Stark patent and the 
subsequent improvements or any of them. No sooner 
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would he have begun to reap profits from his own patent 
by manufacturing and selling the same than he would be 
confronted by five several lawsuits, each of them based 
upon one of the five patents which the appellants en- 
deavored to withhold. To make his success in this suit 
of any value to him, the appellee must have them all. 
He must have them when he begins to manufacture bed- 
steads, with the same safety and the same freedom to use 
those inventions which the appellants had when the bill was 
filed, and the only way to effectually give it to him is to 
assign the patents to him. 


II. As to the “right, title, privilege and tinmunity” claimed 
by the plaintiffs-in-error to be free from the lability to account 
for royalties. 

This liability Gepended entirely upon the contract. Hale 
et al. had agreed to pay a certain percentage on the whole- 
sale price of the manufactured goods as a royalty to the 
inventor; neither in the pleadings, nor in the report of the 
Master, nor in the opinions of the Courts, is there any 
indication of a Federal question arising upon this account, 
not even to the extent of requiring the Master to decide 
whether the goods were or were not manufactured under the 
patent, as was the case in Hartell vs. Tilghman and Albright 
vs. Leas. 


Ill. As to the‘ vight, title, privilege and immunity” claimed 
by the plaintiffs. in-error to be free from the injunction. 

The Court will observe that no injunction is contained 
in the final decree (record herewith, p. 91), and that as to the 
injunction contained in the interlocutory decree (record here- 
with, p. 15), the plaintiffs-in-error, in the zzz¢th paragraph of 
their answer, consented that a decree should be entered in 
favor of the defendant-in-error as to all the prayers of his bill, 
except that part of the second prayer which requires the 
assignment of the improvements. The prayer for an injunc- 
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tion was the third prayer of the bill (record herewith, p. 9), 
and was within the confession of the judgment thus made by i 
the plaintiffs-in-error. eS 

It is manifest that there is no Federal question involved : 
in any manner in this case; and clearly the decision of such 


a question by the Court was not necessary for its complete : 

determination. ‘i 
THIRD. 

Counsel for the defendant-in-error beg the pardon of the F 

Court in advance for offering a further suggestion, which Z 

perhaps, may not fairly be considered as adding to the q 


weight of their argument from a legal point of view, but it 
is of vital importance to their client; that this case ought, 
if possible, to be brought to a more speedy conclusion than 


is probable should it wait to be argued upon the regular 
call of the docket. The bill was filed in 1878, more than 
five years ago. Meanwhile, Stark’s patent, which was 
originally granted August 27, 1865, has lived its life and 
expired; and one-third of the life of the other patents has 


passed since, according to the judgment of the Supreme 


Court of Pennsylvania, the plaintiff was entitled to have 
them assigned to him and to reap whatever profit could have 


been realized from their use. 


J. HusLtey ASHTON, 
E. CopPpEE MITCHELL, 
Of Counsel for Defendant-in-error. 
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Appeucix. coutaining additional Extracts from the 
record and copies of the various Patents referred 


te ic the above case. 


J. HUBLEY ASHTON. 
E. COPPEE MITCHELL. 
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66 66 119 00 
6c 66 48 00 
- 79 OO 

624, Bush, 64 00 
627, Bouncer, 164 00 
931, Engel, 35 00 
936, Wilson, 85 00 
943, Stelwagen, 38 00 
948, Van Culen, 95 00 


‘¢ Cantlin, 20 


1,904. Sept. 
1.905. . ** 
1.906, *§ 
ON'7 é< 
1.! Ui, : 
L.9OS8. 66 
Osry 46 
1,909, 
1,910, éé 
=: ; Se 
| *Page 92. ] 
1912. Sept. 
1.913. <« 
1,914, 74 
LY. fe 
Lvi6, * 
01° 
191i, 
1,918, &s 
1,919, « 
1920, ‘*§ 


1,921, « 


} QO”) sé 
pw aay 
a 


1924, «* 
925, * 


1.926. 


No. Date. 


Reference. 


nM, Oi a 


10, C..O. D., 
4,C. O. E., 
e 6s 
b 

10, ¢é 

1 6) 6 

30. 74 


1, Exhibit 10, 


6s we 
** . 
s% é6 
&é 66 
&% te 
6e ts 
66 66 
ts 66 
&s 6b 
6e ee 
. 6s 
es és 
6s &* 


Purchaser. 


967, Bache, 


970, MeGill, 


82. Barlow, 
36, Peterson, 
41, Diston, 
43, Hanmore, 
47, Price, 


65, Abrisquesta, 


250, New York Store, 


&& 


Amount. 


115 00 
69 00 


42 
35 
40 
32, 
120 


125 


60 
48 


50 
00 
00 


No. 


1,937, Sept. 


1,938, 
1,939, 
1,940, 
1,941, 
1,942, 
1,943, 
1,944, 
1,945, 
1,946, 
1,947, 
1,948, 
1,949, 
1,950, 
1,951, 
1,952, 
1,958, 
1,954, 
1,955, 
1,956, 
1,957, 
1,958, 
1,959, 
1,960, 
1,961, 
1,962, 


[*Page 94. 


1,963, Oct. 


1,964, 
1,965, 


Date. Reference. Purchaser. Amount. 
1, Exhibit 10, 255, New York Store, 88 00 

‘6 6< 6é 6 70 00 
6 66 6 — 54 00 
és 6 4¢ 6 140 00 
6é te 66 66 30 00 
< ‘é 66 ss 112 00 
66 ‘6 ‘6 66 56 50 
6c 6“ ‘< 6 55 00 
66 66 66 66 35 00 
74 66 66 66 120 00 
ra; 66 rT: és 150 00 
£6 éé <6 66 114 OO 
‘ $6 66 66 64 00 
66 66 66 66 126 00 
<6 66 66 66 Q& 60 
rT 73 66 66 B5 00 
éé ‘< é% 6< 25 00 
‘< ‘< 73 66 30 00 
‘© « Exhibit 10, 256, Baltimore Store, 126 00 
‘6 a 6é 6° 30 O00 
rr ‘< ‘6 66 35 00 
co GS ‘6 Boston Store, 64 00 
‘< ‘6 és 66 64 00 
rT; << rT; 66 TO QO 
é< rT: T: 66 64 00 
66 6 6 150 00 
|} Total for September, 1878, $5,904 70 
1, F. O. C., 629, Richard, $35 00 
ae ae 631, Wooster, 75 00 


66 


No. 


907, 
9638, 


969. 


. . ” Ss 


S84, 
1,985, 
1,986, 
1,937, 
L.USs, 
1,939, 


'*Page 


1,991, 
1.992, 
1,993, 
1,994, 
1,999, 
1,996, 


1,997, 


Date. 


1,966, Oct. 


** 


&& 


&& 


é¢ 


95. | 


1,990, Oct. 


°* 


>. 


f, 


Sb 


vo, 


*& 


, ¥ 
Reference. 


{xhibit 10, 


ee 


*. 0. ©.,. 682 
&s& && 

ee 637 
639. 
gy 2, 
ee ©) 

2) 

. 


Purchaser. 


Ttobv Co.. 
Kinkade, 
Tobv Co 


& 


°4 


(zibson, 


Towells, 


> 


Hayden, 
Smith, 
Phillips, 
Hentz, 
McEvoy, 
Baldwin, 
Bliss, 
McCurdy, 
Alleman, 
Hanmore, 
Elliott, 
Downing, 
Hayes, 


Jones. 


999, Williams. 


"> y= 


ae 
wi. 


** 


New York Store. 


119 


Amount. 


00 
00 
00 
OU 
O00 
00 
00 
OO 
O00 
00 
00 
OO 
OO 
00 
OV 
OU 
OO 
00 
OO 
OU 
00 
O00 
O00 
00 


V0 
00 
OO 
US 
00 
00 
00 
00 


cetera 


1,999, 
2 000. 66 
2,001. « 
2,002, 
2,003, « 
2,004, « 
2,005, + 
2,006, «+ 
2,007, « 
2,008, « 
2,009, 
2,010, « 
2,011, « 
2,012. 
2,013, 
2,014. 

[ *Page Jf 
2,015, Oct. 
2,016, 
2,017, 
2,018, « 
2,019, « 


2,020, 

2,021, «* 
2,022, << 
2,023, + 
2,024, <« 
2,025, *§ 


2,026, « 
6) «) 66 
2,027, 

2,028, « 


2,029, « 


| 
J 


No. Date. 


1,998, Oct. 5, Exhibit 10, 257, N 


6s 


. 
a 


> 


Reference. 


ee. 


ee 


*% 


Exhibit ~ 


66 


Se 


** 


Purchaser. 


ew York Store, 


&%& 


4 
110 00 
D 


Amount. 


$74 00 
64 00 
3D 00 

104 00 
oo 00 
70 00 
35 00 
80 00 
35 06 

105 00 

125 00 

125 00 
51 00 
95 00 
95 00 
70 00 
74 00 


67 55 
00 


00 
55 00 
29. 00 
75 00 
42 50 


104 60 


44 00 
74 00 


115 00 
165 00 


60 00 
30 00 


A he 


2,030, Oct. 5, Exhibit 10. 


2,033, 
2,034, 
2,050, 
2,036, 


0) Ho" 
2,05 be 


2,038, 


Oo r aC 
2, Ue ro, 


[*Page 97. 


2,040, Oct. 


2,041, 
2,042, 
2,043, 
2,044, 
2,045, 
2,046, 
2,047, 
2,048, 
2,049, 
2,000, 
2.051, 


9 O52. 


2 053 
2.054, 
2,055, 
2.056, 
2.057, 
2.058. 
2.059. 
2,060, 
2,061, 


2,062, 


Date. 


&& 


et 


we 


&% 


te 


ee 


4, Exhibit 10, 


vi tefe rence 


OF 
ant) 


257, New York 


7 


Purchaser 


. N ew ¥ O rk 


&& 


Store, 


Store, 


Amount. 


$ 45 00 


rm. 


00 
00 
00 
00 
00 
40 f 
00 . 
00 

00 am 


00 
00 
00 
29 
00 
00 
00 
40 
40 
00 
00 
50 
43 
00 
00 
00 
00 
00 
00 
00 

00 
00 


re oo 


fone 


No. 


2.064. 


Date. 
2,063, Oct. 4, Exhibit 10, 259, Boston Store, 


ee 


66 


[* Page 98. ] 


2,065, Oct. 


2,066, 
2,067, 
2,068, 
2,069, 
2,070, 
2,071, 
2,072, 
2,073, 
2,074, 
2,075, 


2,076, 


[* Page 99. 


2,088, 
2.089, 
2,090, 


6 


od 


Reference. 


¢6 


Purchaser. 


66 66 


5, Exhibit 10, 259, Boston Store, 
’ ’ 


6é 


66 


<< 66 

s>& && 

66 66 

66 66 

‘¢ Baltimore Store, 
66 * 

6% . 

4 6 

6é 66 


260, Bache, 
™ Toby Co., 


for October, 1878. 


35, Metzler, 
539, Franck, 
29, Martin, 
61, Jenks, 

64, Cornell, 


20, Toby Co., 


) 


‘6 66 
22, 
843,“ 
39, “ 


47, Da Costa, 
oT, Toby Co., 
97, Barton, 
117, Fleming, 


Amount. 


$40 
92 


00 
50 


00 
00 
00 
U0 
00 
00 
00 
00 
00 
00 


$9,132 


$ 60 
33 
119 
80 
127 
58 
64 
79 
19 
158 
210 
44 
95 
140 


00 


00 


Date. 
2,091, Nov. 7, F 


6é 


66 


&é 


6) 
eps 


age 100. ] 


Nov. 9 


at 


66 


Reference. 
* Q. F. 9 


Pbgh. Return, 
9, Hxhibit 10, 260, New York Store, 


&e . 


&. 


Purchaser. 
18, James, 
27, Toby Co., 
‘¢ Fenner, 
é6¢ 6& 


31. Wooster. 


+s we 


Kdmundson, 


ee && 


Exhibit 10, 260, New York Store, 


6é 66 
66 66 
66 » 
66 6 
te 66 
6 ae 
6¢ 6 
66 66 
66 66 
we 66 
66 6¢ 
&6 66 
74 ee 
66 66 
ae 66 

6é 


6 
66 66 
ae && 
6 


85 
70 
or 
ee) 
124 
5Y 


84 
44 


Amount. 


$ 34 00 


00 
OU 
00 
UV 
00 
O00 
OO 
OO 
OO 
OU 


as, | 


2,124, * 
a,120, * 
“oe, * 


No. Date. 


2,123, Nov. 9, Exhibit 10, 260, New York Store. 


$s 


6% 


[* Page 101.] 


2 

2,128, * 
> 

2.130, « 
nae, ™ 
2,102, * 
eS 
2,133, <* 
2.1384 * 
2.135, ‘ 

2.1386, “* 
R407, ™ 


[* Page 102. ] 


2,143, Dec. 
2,144, * 
2,145, “ 
Zs, * 
Lae, “ 
nae, * 
2,149, * 
2,150, *§ 


) 
ai 


14, 
) 


Reference. 


S 


*& 


66 


6s 


es 


6% 


66 


‘ee 


66 


6s 


6s 


Purchaser. 


261, Boston Store, 


66 6& 


as +e 


5127, Nov. 9, Exhibit 10, 261, Boston Store, 


&& <4 
6 es 
sé es 

6s 


Baltimore Store, 


te +6 


4 


toe 


262, Franek, 


‘© Elliott, 
‘* Hoag, 


‘* Peadody House, 


‘¢ James, 


Total for November, 1878, 


535, Lowrey, 
103, Tatnall, 
61, Toby Co., 


67, " 
76, Hayden, 
6s 66 
sé 6s 
‘ 6 


Amount. 


S85 
62 
58 
54 


00 
00 
00 
00 


50 
00 
00 
00 
00 
00 
00 
67 
607 
00 
67 
33 
00 
00 


Date. 


10, S. B., 


7 »* 
*. 
a) 
— 
Li. Y 
>. 


18. C. O. EB. 


26. 


~~, 2.0. €., 


21, 


oe x , *y . 
- Exhibi: 


&s ’ 
’ « 
> + 
&* © 


** 

** * 

. 

7 ** 
. 

7 > 


Reference. 


Purehaser. 
76, Toby Cu.. 


14. Newark Co.. 
P Toby Co.. 


85), Toby Co.. 
90. . 

132. Wilson, 
158, Robinson, 
45. Rorrason. 


17. Rambo. 


10.262. New York msrore, 


&e 


Exhibit 10, 202, New York Store, 


*% 


> 
** 
. 
'« 
. 
. es 
o 
. . 
- 


, Haywood & Co., 


Amount. 


OU 
OU 
OO 
O00 
00 
OO 
OO 
00 
OO 
OU 
OO 
OO 
OO 
OU 
OQ 
D0 


OO 


41 
OO 
Oy) 
O00 
O00 
OO 
00 
OU 
14 
00 
20 
15 
00 
00 
OO 


No. Date. 


2,182, Dee. 7, 


oe UO 
, 2,184, *§ 
a a1c0, * « 
ao * 
maci, -* 
2,188, 6% 6é 
3,160, * + 
23196. « 
a108, * 
h 2192 « « 


[*Page 104. ] 


2,193, Dee. 7, 


aco: * 
2,195, 
Z.196, “ 
a Ya 
aoe, “ 
2,199, 


2 ~POO. 


&* 


&e 


[*Page 105. ] 


1879 


= 26. 


Reference. Purchaser. 
Exhibit 10, 262. New Yorx Store, 

i“ *& we 

te &e 

t 

®* &* 

7 263. Baltimore Store. 

ts 6s && 

ate ti Boston Stors. 

&& *& &>& 


Exhibit 10, 263. Boston Store, 


. woe 

&& > 
Fe. Ws Kleming, 
6 Schultz. 


Total for December, 1878, 


2,201, Jany. 3,8. B.1, 103, Harding, 
2.202, 10, 66 109, Weamer, 
2,208, <«¢ 7,8. B. 2, 115, Annie Winters, 
2,204, “36. ‘ 121, Weamer, 

2 205, “35, ” 126, Kohn, 

2,206, 6 24, _ 133, Wood, 

2,207, ) 


Amount. 
S74 00 


2G OO 
79 OO 
$5 OV 
TT 25 
120 00 
4 00 
71 OO 
7? OO 
130 OO 
235 OV 
58 OO 
79 OO 
100 OU 
64 00 
95 OO 
35 00 
140 00 


45 


$4,343 


S110 
42 


No. 


2,299 
2,210, 
2,211, 
‘) 91? 
2,213 
2,214 
») O15 
2,216, 


2,217 


~~ ot ant ale 


[* Page 106 | 


e) ede {) 
6) 
) oa 0. 
) 237 
; >) 4 

cone a ) 

9 999 
ae } : ». 
} ep? 

2.254 
») «) ~f 
eee oon ). 
14 200 
> 6)8"7 
adeaants § 
»»)9 

4.2.00 


Date. 


2,208, Jany. 16, 


sé 


ef 


. 


2 2%6. Jany. 1 


Ss 


18, 


ee 


11, E 


. 


Ss 


Reference. 


4 7. 


&& 


xhibit 10, 264, New York Store, 


12 


Purchaser. 
102, Bringhurst, 
103, Toby Co., 


és 


104, Fenn 


66 


9 


‘« Yungling, 
65, Bancroft, 
66, Findlay, 


4,N. Y. Return, 


i. Exhibit 10, 264, New 


6s 


66 


York Store, 


*. 


66 


*e 


Boston Store, 


Balto. 


Orr. 


&e 
&s 
a 
store, 
é< 


&& 


Marks, 


Total for January, 1879, 


Amount. 


$145 
35 
42 
80) 
70 
51 
108 
39 


41 


165 


O45 


00 
00 
50 
00 
00 
00 
50 
60 
00 
00 
84 
SO 
OO 
00 
00 
V0 
00 
00 


00 
00 
50 
00 
00 
00 
00 
10 
OO 
OO 
OO 
00 


8 


2,856 


No. 
D> D2X¢ 
2,209, 
2,240, 
2,241, 
2 9A: ) 
_~ ae 


2,243 


Date. 
Feby. 


2,244, Mch. 


2,245, 
2,246, 
2,247, 
2.248, 


2,249, 


G “> Bad 
2. 254, 
ORE 

2,250, 
Zz. 26. 
QOnn 
miymtdi, 
e) ¢). ~*~ 


66 


66 


| * Page 108. 


Total for February, 


Reference. 


24, S. B. 


1. 


«) 


. Sl | 


149 
) 
> 
opt 


155, 
156, 


es 


Purchaser. 


, Heritage, 
Patton, 
Kramer, 


Johnson, 


149, Gilbert, 


158, 
121, 
‘< 
125, 
128, 
‘< 


&* 


133, 


137, 


145, 


e 
o 


146, 
147, 


ee 


Franklin, 


Crozer, 


Shapley, 


Toby Co.., 


4 
ee 
Flinger, 


Tobv Cé.. 


** 


Edmundson, 


Toby Co 


6% 


ee 


1879. 


Amount. 


40 00 
42 00 
75 00 
70 00 


115 00 
140 00 


9Q OO 
D9. VO 
58 OO 
64 00 
79 00 
85 O00 
35 00 
58 00 


64 OU - 


79 00 


105 00 


64 00 
59 00 
94 O00 


$1 


o8l 90 


BES PI GBI AIMEE 6 


14 


RECAPITULATION OF MASTER'S ACCOUNT. 


iT 


1 
DATE. | TOTAL SALES. | 70 per ct. Thee IN1 a DAYS. | TOTAL. 4 


siiadidbiiialitainitinabilie Diicie bw 
1874. Harding fee. 
sept. 15, & 162 50 $41 90 |} 1,547 $204 40 
6% 30. 150 OO S 135 0U * 9 45 2 4] 1532 11 86 ; 
(et. 31. ~ 1.183 00 1.064 70 74 55 18 76 1.501 98 3] 
Nov. 30. 1.619 00 1.457 10 101 99 25 OO 1.471 126 49 
Dec, ol, 1.330 00 1.197 00 83 79 ~) 16 1.440 108 05 
L875 
jan. 31, 1,590 00 1,431 00 |; 100 17 23 48 1,409 123 65 
eb. 2S. 1.450 00 i} 1,805 00 9] 35 %” O4 1 38] 112 29 
Mai ol 2.845 AO 2 560 95 179 26 29 88 1.350 2%) 14 
Apr. 30 386 50 047 85 213 35 4852 || 1320 || 261 87 . 
Viay ] 2.586 00 2.982 40 159 77 4 37 1.289 | v4 14 
hune 0) L877 O01 1,689 3] 118 35 476i) 1,259 1 143 11 
huly | 679 50 611 55 42 SO & SO 1.228 l 51 60 j 
Aug | 1.818 50 1.626 65 114 56 ~ O4 1,197 137 50 
sept., 30 340 60 4.806 54 36 45 65 35 1,167 401 80 
(det 5] 2? 910 95 619 S86 is 9 \4 64 1,136 | 718 03 
Nov 0) 3,820 30 3.438 27 40 67 144 42 1.106 |] 285 09 
Dex 14 Rovalty, 25 V0 $ Ad 1.092 i 29 dd 
3] 4 466 50 4.019 85 P81 88 0 34 L075 ool 72 
15876. 
Jan, 31, 1.953 50 1.758 15 123 07 291 40 « 1,044 144 77 
Feb. 28, 2,160 00 194° “0 136 O8 23, 00 1.015 159 OS 
Mar. 31, 4.265 67 3,85" 11 268 73 44 11 Os4 312 84 
Apr. 30, 9,192 18 4,672 97 327 10 51 99 O54 379 OY 
May 16, Carpet, 65 80 10 12 g38 75 92 
bs 31. 4.522 98 4.070 69 84 O4 43 84 923 128 7S 
bune 0. 4.146 00 Jol 40 261 19 BR S4 RU3 300 08 
luly ol. 2,687 50 2.418 75 169 3 27 61 862 196 ¢ 
Aug. 3] 3.810 6S 429 62 240 O7 oo 24 83 273 3) 
Sept. {) 8 O94 AO 7.285 O05 509 OF 68 OS RO] 578 03 
(det | 10.083 00 9 O74 TO 635 22 &1 49 770 716 71 
Nov 3 949 25 394 33 374 80 46 12 740) 420 OY 
Dec 3] 4.111 00 5.699 90 P58 99 ) 60 TOO PRO 59 
L8i7 
han 51 1.048 50 939 15 65 74 7 46 678 73 20 
| eb >. 2.438 70 2.194 99 158 64 16 70 65) L70 4 
Mar. 3l. 2.389 50 2.150 55 150 58 15 60 | 620 166 13 
Apr. 30, 6.049 20 0.444 28 381 09 37 46 || 590 418 5d 
May 5] 2.852 50 2.067 25 79 70 16 77 i 59 196 47 
lune 0 29 665 65 399 09 167 93 14 &8 | 5e9o 182 76 
Tuly 1 2.407 00 166 30 151 64 12 61 {98 164 25 - 
Lug 1 3.425 00 082 50 215 77 16 81 467 252 OS 
sept 4 10,480 70 9,432 63 660 2s 48 07 7 (08 35 
Oct. 1 7.919 10 7.124 19 4058 90 3 9 406 932 69 
Nov. 0 ».298 6] 4.708 75 Soo SI] 20 93 376 jo4 74 
Dec. | o.01L1 25 35.160 13 221 20 12 70 45 233 00 
L878 
lan. 31 2,405 53 2,164 98 151 5 i 93 13 159 47 
Keb 2s 2.997 20 2.6007 45 188 82 9 Ww 6H 197 &2 
Wiat 1, 3.125 10 o,o00 79 254 3d 4 OS 290 244 535 
\ pl 0) 1,309 SO 4,852 37 38 26 12 67 225 356 93 
Vay 1 961 90 9,905 72 S75 60 12 17 104 O8i 77 
Pune 0) 2.219 74 1,997 78 39 S84 s 83 164 143 67 
July | » 108 49 1.897 65 132 83 2 738 oe 135 61 
Aug. LL] 4.528 30 4.075 47 285 28 4 8&4 102 2) 12 
Sept. 30.) | 5.904 70 5.314 23 371 99 4 46 | 72 376 45 
Oct 31, 9.132 65 8.219 39 575 35 3 93 || 4] 570 28 / 
Nov. ._— 330.) | 5.099 38 4.589 45 || 321 26 59 |} 1] 321 8b i 


TOTAL, 


atoueg 


DAYS. INTEREST. TOTAL. 


a 


| DATE. AMOUNT 


Fi a ee siailaa 
| aa detec’ Te . psa aa te 
LS74. 
Nov. 14 $ 37 59 1.487 $9 42 4 47 O01 
Der 2 0 23 1.4649 12 24 62 47 
L875. 
Jan 6. 1 ON 1.434 14 34 74 32 
Feb a 20 OO 1.408 4 6Y 24 69 
2 S, 24 7] 1,405 5 84 30 55 
Mar. 4, nO 00 1.377 11 48 61 48 
" 10 HY OO 1.371 4 57 24 57 
. Apr. 10 05 5d 1,340 21 44 116 99 
May 10, 118 49 1.310 5 YS 144 47 
june 3 95 OO 1.28 » 36 20 86 
al 10 68 86 1.279 14 7] 83 57 
July 10, 712 1.249 y 7! 56 OI 
Lug. 20, 19 14 1.208 14 24 33 38 
Sept. 10 72 46 1.187 14 24 86 70 
Oct. 14, 212 03 1,153 40 74 252 77 
NOV. 15, 118 49 1,12 22 O05 140 54 
Dee. 22, IDS 48 1. O84 I 7S 187 66 
1876 
Jan. 10 160) BH 1.065 25 os 189 4 
Feb. 29 60 5 1.015 Ll &4 81 37 
awlar. 14 0 OO 1.001 8 34 8 34 
“3 2 gS 74 QRS 13 67 46 4] 
Apr. 10, M11 62 O74 34 41 46 03 
May 24, 183. O07 930 28 37 211 44 
June 20, 193 47 i) » A) 295 OT 
July 11 170 91 RRP 2 14 196 05 
Lug. 1) 112 17 shy] 15 8&9 128 Of 
Sept. 1) 118 54 x1) 16 26 134 80 
Oct. 10, 0 TOO 15 20 135 80 
. 1] 253 64 TSU 46 55 400 19 
a 140 O09 73 Is 4] L58 50 
Ls, 30 00 TRL 3 9] , yy) 
Nov. 9, 120 00 "6 15 22 135 22 
10 221 31 760 27 97 249 28 
Dec. 19 226 05 720 27 12 253 17 
S74 


Var. 10 QQ 24 64 10 58 109 &2 
Apr. 10 62 06 ali 6 30 68 36 
May 14 152 40 576 14 56 166 96 
Li 25 00 To 2 41 27 41 
June 2, 25 OO 556 2 29 97 39 
- 12, 118 87 46 lO 8&3 129 70 
July 10, 114 65 no YQ 9 124 60 
Oct. 16, 618 51 $21 43 43 661 94 
Nov. 10, 324 35 306 21 38 345 7% 
Dee, 10 214 78 366 13 1) 227 38Y 
LS7S 

jan, 10 161 80 B45) » O5 170 &5 
Feb. 11] u§ 74 2 1 8S 101 62 
Mar. 11 85 6S 275 3 04 Rg 62 
Apr. 10 70 00 245 ? 6 72 86 
= 4 116 29 245 4 69 121 98 
ToraL, $7,049 38 

Total, Dr., - - - - «- «- «- © « - GIS,887 45 

., > ee . + ee a : 7,049 38 


86.788 O7 


UNITED STATES PATENT OFFICE, 


ELISHA E. EVERITY. oF PHILADELPHIA. PENNSYLVANIA. 


Improvement in Wardrobe-Bedsteads. 


Specifications forming part of Letters Patent No. 148,940, / 
dated March 24, 1874; application filed Nov. 19, 1873. 


eee enemies 


To all whom it may concern: 

Be it known that I, Exisna E, Everirr, of Philadelphia, 
in the county of Philadelphia and State of Pennsylvania, 
have invented certain new and useful Improvements in 
Wardrobe-Bedsteads ; and I do hereby declare the following 
to be a full, clear and exact description of the invention, such 
as will erable others skilled in the art to which it pertains 
to make and use it, reference being had to the accompanying 
drawings, which form part of this specification, in which— 

Figure 1 is a vertical longitudinal sectional view of the 
bed lowered for use. Fig. 2 is a side elevation of the bed 
raised. Fig. 3 is a front elevation of the same. Fig. 4 is a 
view of the open hinge-plate. 

My invention has relation to that class of bedsteads which 
may be folded or raised to a vertical position, so as to assume 


the appearance of a wardrobe, or other similar upright article 
of furniture. The nature of my invention consists in the 
peculiar construction and combination of parts as hereinafter 
described. 

Referring to the accompanying drawing, A is the head- 
board of the bed, having posts A’ A’, which also forms side 
brackets. Bis a base-board, extending between the posts 
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A’ A’. To this base-board are hinged the side rails C C, 
the hinges ec’ ce’ being open, as shown in Fig. 4, so as to allow 
said rails to rest upon the support B without injury to the 
pintles, and also to permit said rails to be easily detached 
when the bed is to be transported. Instead of hinging the 
side rails, as just described, to the baseboard B, they may 
be pivoted on the posts A’ A’ by means of suitable bolts 
passing through the latter, in which case the base-board B 
would be dispensed with, and the bottom board D made of 
such length as to almost touch the floor when t) © bed is in 
an upright position. E represents the foot-board, having 
posts KE’, which form side-brackets. This foot-board E is 
hinged, as shown, to the end-rail F, being held in a vertical 
position, when the side-rails are extended horizontally, by 
means of a catch or hook, e. 

When the bed is folded or raised, the foot-board E, with 
its posts EK’, forms a top moulding or cornice for the imita- 
tion wardrobe, and also serves as a receptacle for the pillows 
and bedclothing. 

In order to enable the bed to be packed in a very small 
compass, the side and end rails are held together by means 
of screws, as in ordinary bedsteads, and the bottom board D, 
which is held in place by the hooks d’ and catches d d, 
may be formed in two pieces for the same purpose. 

The bottom D and base-board B are designed to be orna- 
mented, according to the article it is designed to imitate. 

In order to prevent the bed from tilting forward when 
raised, brackets 6 6 are placed upon the base-board B, and, 
as a further precaution, or in lieu of the brackets, the bed 
may be made fast to the floor by screws passing through 
suitable plates H. 

To enable the bed to be easily raised, a suitable weight is 
to be attached to the end rail F’, said weight to be not quite 
heavy enough to counterpoise the movable part of the bed 
when clothed. 

When a very high head-board is desired, the upper part 
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of the bottom rail is cut out sufficiently to let the head-board 
rest in the recess when the bed is elevated; and, in order to 
bring the ends of the side rails as near as possible to the 
head-board, the ends of said rails are rounded, as shown at 
ee. The edges of the head-board are rabbeted or formed 
with a recess a, so as to permit the side rails to enter therein 
when raised, coming thereby very close to the wall against 
which the head-board stands, and taking up less room than 
if the inner edges of said rails were flush with the front of 
the head-board. The bed is designed to be provided with a 
spring-mattress, or with slats, in the usual manner. 

When the bed is raised, and until it is desired to lower it, 
it is secured in its upright position by means of hooks or 
catches engaging with the side rails and head-board. 

What I claim as my invention is— 

1. The folding wardrobe-bedstead comprising the head- 
board A, base-board B, side rails C, hinged to said base- 
board, removable bottom board D, hinged foot-board HK, and 
side brackets A’ H’, all constructed and arranged substanti- 
ally as and for the purpose specified. 

2. The hinged foot-board E, in combination with the side 
brackets E’, raised above the side rails C, as shown, and 
forming, 


pillows and bed-clothing, as and for the purpose specified. 


when the bed is elevated, the side guards for the 


In testimony that I claim the foregoing I have hereunto 
set my hand this 18th day of November, 18783. 
ELISHA E. EVERITT. 
Witnesses : 
T. A. CONNOLLY, 
EUGENE P. EaApDSon. 


UNITED STATES PATENT OFFICE. 


HARRISON W. CurRTIS, oF PHILADELPHIA, PENNSYLVANIA, 
Assignork To H. S. Haute, A. Kitpurn, J. W. HALE, 
H. W. Curtis, C. KinpurN, AND WARREN HALE,‘ OF 


SAME PLACE. 


Improvement in Wardrobe- Bedsteads. 


Specification forming part of Letters Patent No. 159,908, 


dated February 16, 1875; application filed September 11, 
1874. 


To all whom it may coneern: 


se it known that I, Harrison W. Curtis, cf Philadel- 
phia, Pennsylvania, have invented certain improvements in 
Crib-Bedsteads, of which the following is a specification : 

The cbject of my invention is to make a crib with sides 
which can be readily elevated or depressed, and which will 
permit the turning up of the crib, so that it will assume the 
form of a wardrobe, and occupy but very little space. 

This object I attain in the manner which I will now pro- 
ceed to describe, reference being had to the accompanying 
drawings, in which— 

Figure 1, Sheet 1, is a perspective view of the crib as it 
appears when elevated ; Fig. 2, a vertical section; Fig. 3, 
Sheet 2, a side view of the crib as it appears when turned 
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down; and Fig. 4, Sheet 1, shows parts of my invention as 
applied to a permanent crib. 

In Figs. 1, 2, and 8, A represents the head-board of the 
crib; B, the foot-board, and D the bed-frame, which is so 
hinged to the side pieces a of the head-board that it can be 
turned up against the latter, as shown in Figs. 1 and 2, 
while the foot-board is so hinged to the bed-frame that it can 
be adjusted to the position shown in Fig. 1 when the crib is 
turned up, thus forming an ornamental capital or finish for 
the imitation wardrobe, of which the bed-frame forms the 
body, and the side pieces, a, with a cross-piece, 5, the base. 

So-far the crib is similar to the folding bedstead for which 
Letters Patent No. 148,940 were granted to Elisha E. 
Everett, the 24th day of March, 1874. 

The bed-frame D is made in the form of a box, and is 
furnished with doors d d, which, when the crib is turned up, 
occupy a position similar to those of a small wardrobe, the 
interior of the frame forming a receptacle for clothes, which 
can be hung on pegs, the latter extending nearly to the 
doors, so that when the crib is turned down the clothes 
cannot escape from the said pegs. 

The main feature of my invention, however, is the combi- 
nation, with the crib, of movable sides, consisting of parallel 
slats x and a rail m, connected together by parallel bars y, 
the lower ends of which, as shown in Fig. 3, are jointed to 
the edge of the bed-frame, and the upper ends of the said 
rail m. When the crib is turned down, as in Fig. 3, the 
sides. may be expanded or elevated and the upper rail m 
connected, by any suitable fastenings, at one end to the 
head-board A, and at the opposite ends to the foot-board. 

In many cases it is advisable to depress that side of a 
crib which is nearest to a bed, so that the occupant of the 
latter can gain ready access to the infant in the crib, and 
the manner of constructing the sides of the crib affords every 
facility for being thus depressed, as occasion may require. 
The manner of constructing the sides also permits them to 
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be contracted into a narrow space, as shown in Fig. 2, so 
that the bed-frame, with its sides, occupies but little space 
when turned up. The sides composed of slats, hinged 
together and to the frame, in the manner described, can be 
advantageously combined with an ordinary permanent crib, 
as shown in Fig. 4. 

I claim as my invention— 

1. The combination of the frame and the adjustable head 
and foot boards of a warbrobe-crib, and sides consisting of 
slats joined to each other and to the frame, all as set forth. 

2. The combination, with a hinged bed-frame, D, of sides, 
composed of longitudinal slats and cross-bars, and a rail, m, 
arranged for attachment to the foot and head boards of the 
crib, as specified. 

In witness whereof I have signed my name to this specifi- 
cation in the presence of two subscribing witnesses. 


HARRISON W. CURTIS. 


Witnesses: 
Husert Howson, 
HARRY SMITH. 


UNITED STATES PATENT OFFICE. 


CHENEY KILBURN, OF PHILADELPHIA, PENNSYLVANIA, ) 
ASSIGNOR TO HimseLr, Henry 8S. HALE, ARTEMUS 
KILBURN, J. WARREN HALE, AND WARREN 
HALE, OF SAME PLACE. 7 


Improvement in Wardrobe-bedsteads. 


Specification forming part of Letters Patent No. 181,450, 
dated August 22,1876; application filed June 28, 1876. 


To all whom it may concern: 
Be it known that I, Cueney Kiteurn, of Philadelphia, 
Pennsylvania, have invented certain Improvements in | 
Wardrobe-Bedsteads, of which the following is a specifi- 
cation : | 
My invention relates to certain improvements in the | 
folding bedstead for which Letters Patents No. 148,940 
were granted to E. E. Everitt on March 24, 1874; and the 
objects of my improvements are to afford facilities for the | 
raising and lowering of the bed-frame and foot-board, and | 
to make proper provision for the support of the pillows. 
In the accompanying drawing, Figure 1 is a vertical | 
section of my improved folding bedstead in an elevated 
position; Fig. 2, the same when depressed; Fig. 3, a sec- 
tional plan of part of the bedstead, and Fig. 4 a section on | 
line 12 
A is the stationary portion of the bedstead, consisting of 
the back a and hollow base 6, and in the latter is formed a 
receptacle, d. To a shaft, z, in the base 0 is hinged the 
movable portion of the bedstead, consisting of the box-hke 
(22) 
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bed-frame B and the foot-board D, the latter being hinged 
at y to the end of the bed-frame, and having legs e. 

When the movable portion of the structure is elevated the 
bed-frame forms the front and sides, and the foot-board the 
entablature, of a cabinet, which may be made in the form of 
a wardrobe, as described in the above-mentioned patent of 
Everitt. 

To the inside of each of the side bars ff’ of the bed-frame 
is attached an arm, G, and each arm has a segmental recess, 
2, the center of which coincides with the center of the shaft 
xz, and into the recesses of the segments are introduced the 
ends of a series of bars, H, which together form a counter- 
weight for the movable portion of the structure, on which, 
however, the weight has the differential effect which I will 
proceed to explain. 

When the bed-frame is depressed, as shown in Fig. 2, 
the weight is partly above and partly below a horizoatal 
line drawn through the center of the pivot x, so that the 
weight exerts it full, or nearly full, effect on the frame. 
Hence, a very slight effort is required to elevate the outer 
end of the movable portion of the structure. As the latter 
is raised, however, the effect of the weight decreases, and 
continues to decrease until the bed-frame is raised to the 
position shown in Fig. 1, when there is a slight preponder- 
ance of the weight to the right of a vertical line drawn 
through the center of the pivot x, to maintain the said bed- 
frame in a vertical position. 

The advantages of this manner of arranging the weight 
are as follows: First, in commencing to raise the movable 
portion of the structure a very slight effort is required ; 
second, when this portion of the structure is nearly elevated 
there is no fear of its being brought into violent contact 
with the permanent portion of the structure, as the effect of 
the weight is nearly spent by the time the bed-frame has 
been folded up; third, very little effort is required to pull 
down the movable portion of the structure, as the weight in 
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the first instance presents but slight resistance; fourth, the 
movable portion of the structure, on being puiled down, 
cannot be brought into too violent contact with the floor, for 
the effect of the counter-weight increases as this portion of 
the structure descends. 

The weight ‘may be made in one piece; but I prefer to 
make it of a number of bars, as they are easy to handle, and 
can be more readily applied than a single weight. 

When the movable portion of the structure is folded down, 
as shown in Fig. 2, there is an open space communicating 
with the interior of the base of the permanent portion of the 
structure. This opening I cover with an apron, J, the rear 
edge of which is fastened to the head-board a, and the two 
front corners to the opposite sides f f’ of the bed-frame ; or 
the front edge of the apron may be secured to the ticking of 
the mattress, so that when the latter is depressed the apron 
will serve as a support for the pillows. The apron presents 
no obstacle to the turning up of the bed-frame. 

I claim as my invention, and as an improvement on the 
Everitt bedstead— 

1. The combination, in a folding bedstead, of the pivoted 
and movable portion B D, with a weight, the greater por- 
tion of which is above, and the lesser portion below, a hori- 
zontal line drawn through the center of the pivot 2 when the 
bed-frame is depressed, all as set forth. 

2. The combination of the bed-frame with the arms G, 
their segmental recesses, and the weighting-bars H, as 
specified. 

3. The apron J, combined with the head-board, substan- 
tially as set forth. 

In testimony whereof I have signed my name to this 
specification in the presence of two subscribing witnesses. 


CHENEY KILBURN. 
Witnesses: 
Harry Howson, JR., 
HvurertT Howson. 
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UNITED STATES PATENT OFFICE. 


SAMUEL N. NeEwcomep, oF PHILADELPHIA, PENNSYLVANIA, 
AssIGNork To Henry S. Hate, ArtemMaAs KiLpurn, J. 
W. Hatz, CHENEY KILBURN, AND WARREN HALE, OF 
SAME PLACE. 


Improvement in Wardrobe-Bedstead. 


Svecification forming part of Letters Patent No. 182,465, 


dated Sept, 19, 1876; application filed August 18, 1875. 


To all whom it may concern : 


Be it known that I, Samuret N. Newcoms, of Philadel- 
phia, Pennsylvania, have invented a certain Improvement in 
Folding Bedsteads, of which the following is a specification : 

My invention relates to an improvement in the folding 
bedstead for which Letters Patent No. 148,940 were granted 
to EK. E. Everitt March 24, 1874; and the object of my in- 
vention is to render the foot-board self-adjusting to the 
different positions which it has to assume. 

In the accompanying drawing, Figures 1 and 2 represent 
side views of the bedstead in different positions, with my 
improvement. 

A is the head of the bedstead; B, the foot-board, and D 
the bed-frame, which is hinged to the head at a, and to the 
foot-board at 5, so that the frame can be turned up against 
the head, and the foot-board turned to a position in which it 
will form a finish for the wardrobe or other article of furni- 
ture which the turned-up bedstead is made to represent, all 
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as described in the said pavent of E. E. Everitt. In the 
patented bedstead, however, it was necessary to adjust the 
foot-board and lock it when the bed-frame was turned down, 
as in Fig. and also to adjust it when the bed-frame was 
elevated. 

In order to dispense with the necessity of thus adjusting 
the foot-board, I arrange on one or both sides of the bed- 
frame a bar, H, connected at one end to a pin, m, on the 
head A, and at the other end to a pin, 7, on the foot-board, 
these pins m and nv bearing such relation to the hinges a and 
6 that the rod H will always cause the foot-board to turn on 
its hinge 6 as the bed-frame is elevated or depressed, and to 
adjust and retain the foot-board in its proper position, 
whether it serves to support the bed-frame as in Fig. 1, or 
as an ornamental finish for the top of an imitation wardrobe 
when the bed-frame is elevated. 

I claim as my invention— 

The combination of the head A, bed-frame D, and foot 
board B of a folding bedstead, with the bar or bars H, sub- 
stantially as and for the purpose set forth. 

In testimony whereof I have signed my name to this 
specification in the presence of two subscribing witnesses. 

SAMUEL N. NEWCOMB. 

Witnesses: 

HuBert Howson, 
HARRY SMITH. 
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UNITED STATES PATENT OFFICE. 


ANDREW STARK, OF ToPEKA, KANSAS. 


mprovement in Wardrobe-Bedsteads. 
/ p t Wazdrobe-Bedstead 


Specification forming part of Letters Patent No. 49,568, 
dated August 22, 1865; Reissue No. 8,161, dated April 
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9, 1878; application filed March 14, 1878. 


To all whom it may concern: 

Be it known that I, ANDREW Stark, of Topeka, in the 
county of Shawnee and State of Kansas, have invented new 
and useful Improvements in Convertible or Wardrobe Bed- 
steads, of which the following is a specification : 

This invention relates to that class of bedsteads in which 
the bed is hinged toa frame, which permits it to be extended, 
resting upon the floor, so as to serve the functions of a bed- 
stead, but which may be turned into a vertical position, thus 
concealing the mattress and bedding, and giving to the arti- 
cle a neat, tasty, and pleasing exterior. 

In the annexed drawings, making a part of this specifica- 
tion, Figure 1 is a front elevation, showing the bedstead as 
turned up and presenting the external appearance of a 
wardrobe. Fig. 2 is a side elevation, showing the bedstead 
as extended, resting upon the floor, and ready to serve the 
purposes of a bed. 

The same letters are employed in both figures in the indi- 
cation of identical parts. 

aa in the drawings represent the bed portion of the bed- 
stead, made in the form of a square box, in which the mat- 
tress and other bedding are inserted in the usual manner ; 
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6, the head-board, made in any suitable shape, size and ma- 
terial, to the lower portion of which, and projecting from 
the inner side thereof, a wide base, ef, is attached, made 
hollow, and ornamented upon its exterior with molding beads, 
or with trimmings or ornaments of any suitable kind and 
style. 

The width of the space within the base is equal, or nearly 
so, to the thickness of the bed portion a, which is secured to 
the inner edge of the upright portion of the base by hinges 


g g, so that it can be turned upon the same into a vertical 


position, as represented, Fig. 1, bringing the head-board 
against the bedding, where it can be secured, if desired, by 
hooks or in any other proper manner, the lower end of the 
bed portion entering the hollow base ec. The base e is ex- 
tended on the sides by brackets ce’, which are fastened to the 
head-board 6, and serve as braces to strengthen the head- 
board, and also to conceal the folding bed, which, when 
raised, folds in between these brackets. 

h is the foot-board, formed in two parts, 7 and m, hinged 
together at nn. ‘To the lower portion m is attached at each 
end a side piece, 0, the portion m and side pieces oo being 
made of an ornamental shape, as represented in the drawing. 
The lower part m of the foot-board is hinged to the foot of 
the bed portion aa, and when the bedstead has been turned 
up into a vertical position, as described, is swung down 
against the outer portion p of the same, and its upper part 
/ over and upon the upper end of the bed portion, as seen in 
Fig. 1, thus forming a neat and tasty top piece therefor, 
forming the cornice for the apparent wardrobe both 
on the front and sides thereof, the foot-piece being 
extended around the angles of the foot of the bed, so as to 
give this finish to the top when the bed is turned up. 

The side pieces r r of the bed portion a a are divided in 
the direction of their length into parts s and ¢, hinged 
together at uu, the upper one, 8, of which, when the 
bedstead is in a horizontal position, is turned down and 
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upon the upper ends of the base portion e of head-board and 
side pieces 00 of foot-board, and securely holding them in 
their proper position, and preventing them from overturning, 
which would occur were the side pieces not so constructed, 
or were there no arrangement of devices provided for holding 
the same in position, as described. 

In bedsteads of this class heretofor2 known the body of 
the wardrobe or other article of furniture intended to be 
represented by the bedstead when folded up has been repre- 
sented by the frame and cornice attached to that part of the 
structure which represented the head-board of the bed when 
extended, which folded under the cornice into the space. In 
consequence, when the bed was extended, the appearance of 
the head-board with its cornice has been heavy, and, being 
necessarily very high, in order that it might receive the bed, 
it lacked the graceful proportions which are demanded by 
people of taste in furnishing their houses. 

My invention is distinguished from all previously known 
convertible beds of this class in this, that in mine the head- 
board, when the bed is elevated, is entirely concealed, 
(except upon the sides,) and, as it does not carry the cornice 
may be made shorter than the bed and have whatever finish 
and proportions may be desired. 

In other cases the foot-piece has been hinged to the bed 
franie or box, and made to turn as the bed was raised, so as 
to form part of the finish of the front of the apparent ward- 
robe ; but my invention is distinguished from this, that the 
foot-piece, when raised, instead of forming part of the front 
under the cornice, as in such former cases, forms the entire 
cornice, all parts of the front of the apparent wardrobe 
which are visible when the bed is raised above the base 
belonging to the swinging part of the structure. Asia con- 
sequence of this construction, when the bed is down, the 
foot-piece, as well as the head-piece, may be made of any 
desired form or proportion, and consequently a natural and 
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ordinary appearance is given to the bedstead when extended 


for use. 

In other beds of this class the cornice has been supported, 
in part, by side pieces of the frame of the head part of the 
bed, forming a casing or open box, into which the bed is 
folded. My invention is distinguished also from these in 
this, that I make the cornice part of the foot-piece of the 
folding bed. The ends of the apparent wardrobe are formed 
by the ends of the foot-piece, forming the cornice, the sides 
of the bed-box itself, which is exposed to view, the side 
brackets of the base, which brace the head-piece, but are 
not connected with the cornice, and the ends of the base. 

I have spoken of the parts which are respectively repre- 
sented as head and foot pieces; but it is not my design to 
employ these as terms of limitation, for they may be 
reversed, and either may be head or foot pieces. 

[ am aware that in English Patent No. 2,310, of 1853, a 
convertible bed is found in which both the front and ends of 
the cornice are formed by a piece hinged to the foot of the 
bed, so that, while supporting the foot when the bed is turned 
down, it can be turned up above the foot when the bed is 
raised into its vertical position. 

It will be observed that this differs from my construction, 
among others, in the following particulars: First, the foot- 
board proper and the foot-piece forming the legs are not 
connected, and cannot be, as the foot-board folds down onto 
the bed when it is arranged to be raised; second, as the foot- 
piece is turned up, it necessarily adds its entire height to 
that of the bed, while mine adds little or nothing; third, 
because both faces of the foot-piece in that case require to 
be finished, as one surface is exposed when the legs are 
turned down, and the opposite face when they are turned up 
to form a cornice. 

What I claim as my invention, and desire to secure by 


Letters Patent, is— 
1. In a convertible wardrobe-bedstead, the combination of 
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a permanent head-board 6, and box or base ¢ f, attached at 
the bottom thereof, and receiving into it the lower end of 
the bed when raised, the bed hinged to said base, and foot- 
piece hinged thereto in such manner that when the bed is 
folded up the foot-piece can be turned down so as to form 
the entire cornice or top of the apparent wardrobe, substan- 
tially as set forth. 

2. In a convertible or wardrobe-bedstead, in combination 
with the folding-bed, a downwardly-folding foot-piece hinged 
thereto, which is extended around the corners of the bed, so 
as to form, when the bed is folded up and the foot-piece is 
turned down, the entire cornice on both the front and two 
ends of the apparent wardrobe, substantially as set forth. 

3. In a convertible or wardrobe bedstead, in combination 
with the head-board 6 and bex e, the side-brackets ec’, forming 
a support for the head-piece, and also, in combination with 
the sides of the bed-box and end of the folding foot-piece, 
forming the sides of the apparent wardrobe, substantially as 
set forth. 

4. The combination of the hinged bed portion a, hollow 
base c, the two-part foot-boards 7 m, and the double hinged 
side-pieces s t, when arranged in the manner and for the 
purposes herein described. 

in testimony whereof I hereby sign my name this 27th 
day of February, 1878. 


ANDREW STARK. 
Witnesses: | 
OweEN D. Roperts, 
J. B. KIBurRn. 
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UNITED STATES PATENT OFFICE. 


Hrnry S. HALE, or PHILADELPHIA, PENNSYLVANIA. 


Iniprovement in Wardrobe-Bedsteads. 
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Specification forming part of Letters Patent No. 210,777, 
dated December 10, 1878; application filed September 3, 
1877. 


To all whom itt may concern : 

Be it known, that I, Henry 5S. HALg, of Philadelphia, 
Pennsylvania, have invented a new and useful Improvement 
in Cabinet-Bedsteads, of which the following is a specifi- 
cation : 

My invention consists of certain improvements in that 
class of bedsteads which can be converted into a represen- 
tation of a wardrobe, cabinet, book-case, etc., the said 
improvements being too fully described hereinafter to need 
preliminary explanation. 

In the accompanying drawing, Figure 1 is a vertical sec- 
tion of the folding bedstead as it appears when the movable 
frame is turned up, the said frame when turned down being 
shown by dotted lines; Fig. 2, an enlarged view of part of 
Fig. 1; Fig. 5, a perspective view, drawn to a reduced scale, 
and showing the manner of combining a desk with the bed- 
stead; Fig. 4, a plan view of the lower portion of the yer- 


manent frame; Fig. 5, a detail view of part of one of the - 


grooved segments for counter-balance weights, with the 
detachable pillow-board; Fig. 6, part of the bed-bottom and 
mode of measuring the same; Fig. 7, a view showing the 
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manner of securing the mattress; Fig. 8, the supporting- 
frame for the outer end of the movable frame, with the 
detachable portion of the tail-board; and Fig. 9, a diagram 
illustrating the operation of one feature of my invention. 

A is the fixed and B the movable frame of the bedstead, 
the two being hinged together by the pivot-shaft a. The 
fixed or permanent frame consists of the two posts ee, the 


-head-board, 6, which connects the two posts together, and the 


side pieces d d, the lower portions of which are continued 
outward to form the base A’, of which f is the front. 

The movable frame consists of the bottom-board, A, the 
opposite side rails, 7, and the tail-board, which is made in 
two parts—namely, the lower portion, m, secured to the 
ends of the side rails, and the detachable portion n, referred 
to hereinafter. | ; 

A frame, D, is hinged at 2 to the tail-board, this frame 
having legs, p p, for supporting the outer end of the movable 
frame when the latter has been turned down. 

A longitudinal slot, g, is formed in the rear edge of the 
bottom board, A, as best shown in Fig. 2, the pivot-shaft a, 
which is fixed to the permanent frame, passing through this 
slot, so as to permit the entire movable frame to be elevated 
under the circumstances explained hereinafter. 

If desired, pivot-pins may be secured to the movable 
frame, and adapted te ~ertival slots in the permanent frame, 
for the same purpose of permitting the said movable frame 
to be elevated. 

To the rear end of each end rail zis pivoted a roller, 9, 
the peripheries of the two rollers bearing on rails & in the 
interior of the base A’ of the permanent frame. When the 
movable frame is turned up these rollers will come in contact 
with the rails £, and as the upward turning of the frame is 
continued it will be elevated. 1 generally restrict this 
arrangement to the largest and heaviest class of bedsteads 
for the following reasons: When the movable frame is heavy 
it is important that the counter-balance weights should be 
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arranged as far from the fulcrum or pivot shaft as possible; 
but if the movable frame be pivoted in the usual manner to 
the fixed frame, the distance of the weights from the pivot 
must be determined by the distance of the latter from the 
floor, with which the weights must not come in contact. 

The desired height of the movable frame (when turned 
down) from the floor restricts the distance between the pivot 
and the weights; but if the movable frame can be raised 
vertically as it is turned up, the weights can clear the floor ; 
hence an advantageous length of leverage can be obtained 
without making the arrangement of the movable frame (when 
the latter is turned down) at an unnecessary altitude from 
the floor. This may be better explained in connection with 
the diagram, Fig. 9, in which 2 represents the floor, 3 the 
wall against whic: the bedstead is placed, a being the pivot- 
shaft, A the bottom of the movable frame, placed at a con- 
venient height above the floor, and /’ the weighted lever for 
counter-balancing the frame. The longer this lever is the 
better; hence it is made to extend nearly to the wall; but 


in turning up the movable frame the weight would strike 


the floor unless the said frame, while being turned up, was 
caused to rise by the contact of the rollers 7 with the rails 
k, as described above. 

In ordinary folding bedsteads it is usual to make the side 
‘ails of such a depth that their upper edges are on a level, 
or thereabout, with the top of the mattress—a plan objec- 
tionable to those getting in or out of bed. To remedy this 
defect, I cut down or recess the side rails from the top, so as 
to expose the edges of the mattress; and I make the side 
pieces @ of the frame of such a form that, when the movable 
frame has been turned up, the portions of the said side rails 
which are recessed or cut away shall be concealed by the 
said side pieces, as shown in the perspective view, Fig. 3. 

The counter-balance weights consist of bars, the ends of 
which fit into grooved segments ¢, attached to the rear ends 
of the side rails of the movable frame. 
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It will be seen-on referring to the plan view, Fig. 4, of 
the lower portion of the permanent frame, that each segment 
is made in two parts connected together by and forming a 
part of a horizontal bar, ¢’, some of the counter-balancing- 
bars y being consequently longer than the others. By con- 
structing the segments in this manner, spaces g are presented 
within the base of the permanent frame for receiving casters 
with rollers of sufficient size to permit the structure to be 
moved from place to place with ease, one of these casters 
being indicated by dotted lines in Fig. 4. 

From the upper edge of one segment ¢ to that of the other 
segment extends a board H, which serves as a backing for 
the mattress to bear against, this rest being mace detachable, 
so as to permit the introduction of the counter-balancing- 
bars into and their withdrawal from the grooves of the 
segments. | 

Two or more springs, 8, connect the rear end of the 
movable frame to a cross-bar on the permanent frame, as 
shown in Fig, 1, these springs being such that they will be 
stretched both when the movable frame is turned down and 
when it is turned up; hence the springs must serve to pre- 
vent the too-sudden contact of the movable frame with the 
floor when it is turned down and its too-sudden contact with 
the permanent frame when it is turned up. 

The bed-bottom consists of longitudinal slats I, secured to 
cross-rails J, as shown in Fig. 6, and to the ends of these 
rails are secured slotted plates K, which fit under the heads 
of pins or screws L, secured to blocks on the inside of the 
rails 2 of the movable frame, so that when the latter is turned 
up the bed-bottom cannot be displaced. 

In order to retain the mattress under like circumstances, 
loops N, secured to the outer end of the bed-bottom, are 
connected to buttons P, or other suitable fastenings, on the 
edge of the mattress, as shown in Fig. 7. 

Prior to turning up the movable frame, the detachable 
upper portion, ”, of the tail-board should be removed and 
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adjusted to the frame D, when the two combined will form 
an appropriate upper finish for the cabinet, which the bed- 
stead represents when the movable frame has been turned 
up. (See Fig, 3.) 

In order that the structure may represent a combined 
cabinet and writing-desk, I make the desk R with ends and 
back arranged to fit snugly to the permanent frame, the 
lower portion of which, when used in connection with the 
desk, may be free from expensive ornamentation. 

The desk itself may be constructed for writing purposes, 
or its interior may be arranged as a wash-stand, as described 
in a separate application for a patent, or the desk may be 
so constructed that it can be converted into a crib, as 
lescribed in another application. 

[ do not desire to claim, broadly, the elevation of the 
movable frame in the permanent frame, as said movable 
frame is turned up ; but 

| ciaim as my invention— 

i. In a folding bedstead, the permanent and movable 
frames, pivoted to each other by means of a shaft or pins 
adapted to a slot or slots in one or other of the frames, as 
described, in combination with rollers 7, carried by the 
movable frame, separate from the pivoting devices, and 
adapted to rails on the permanent frame, all substantially 
as set forth. 

2. The combination of the grooved segments with a 
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detachable board, H, as described. 
[In testimony whereof I have signed my name to this 
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specification in the presence of two subscribing witnesses. 
HENRY S HALE. 


Witnesses: 


HARRY A. CRAWFORD. 
HARRY SMITH. 
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